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Brown  v.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  August  5,  1905.) 

(139   Fed.    Rep.   972.] 

Carriers — ^Assault  on  Passengers — Liability.* — The  liability  or  non- 
liability of  the  carrier  of  passengers  for  hire  for  an  injury  inflicted 
upon  a  passenger  carried,  by  reason  of  a  third  person  making  an 
unprovoked  assault  upon  him,  depends  upon  the  presence  or  absence 
of  evidence  showing  the  employees  of  the  carrier  either  knew,  or  by 
the  exercise  of  due  care  should  have  known,  from  all  the  attendant 
facts  and  circumstances  of  the  particular  case,  that  injury  to  the 
passenger  carried  was  threatened  or  impending,  and  which  injury, 
by  the  exercise  of  that  high  decree  of  care  which  the  law  requires  of 
a  carrier  of  passengers  for  their  safety  and  protection,  thus  being 
foreseen,  might  have  been  guarded  against. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

/.  A.  Giantvalley  (Walter  L.  Chapin,  on  IJie  brief),  for 
plaintiff  in  error. 

McNeil  V,  Seymour  (Edward  C.  Stringer,  on  the  brief),  for 
defendant  in  error. 

Before  Van  Devanter  and  Hook,  Circuit  Judg^es,  and  Pol- 
lock, District  Jud^e. 

Pollock^  District  Jud^e.  This  is  an  action  brought  to  recover 
damages  for  a  personal  injury  sustained  by  plaintiff  while  riding 
as  a  passenger  on  one  of  defendant's  re^lar  passeng^er  trains. 
The  controlling  facts  are  practically  undisputed,  and,  stated  in 
that  lifirht  most  favorable  to  the  contention  made  by  plaintiff,  are : 
On  the  morning  of  Aug^ust  10,  1902,  plaintiff  was  a  passenger  on 
one  of  the  reg^ular  passenger  trains  on  defendant's  line  of  railway 
en  route  from  Bnid,  in  the  territory  of  Oklahoma,  via  Kansas 
City,  Mo.,  to  his  home  in  Brookfield,  Mo.  When  the  train  ar- 
rived at  the  breakfast  station  at  Caldwell,  in  the  southern  part 
of  the  state  of  Kansas,  a  cowboy  in  a  state  of  partial  intoxication 
boarded  the  train  with  a  ticket  for  Corbin,  a  small  station  about 
seven  miles  north  of  Caldwell,  and  entered  the  same  car  in  which 
plaintiff  and  many  other  passengers  were  riding.    At  the  time  he 

*FoV  the  authorities  in  this  series  on  the  duties  and  liabilities  of  a 
carrier  with  respect  to  assaults  on  its  passengers  by  third  parties,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Winslow  (Ky.),  14 
R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  432;  O'Brien  v.  St.  Louis 
Transit  Co.  (Mo.),  14  R.  R.  R.  413,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  413; 
foot-note  appended  to  Bosworth  v.  Union  R.  Co.  (R.  I.),  15  R.  R.  R. 
9.  38  Am.  &  Eng.  R.  Cas.,  N.  S..  9. 
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entered  the  coach  he  was  using:  and  continued  to  use  profane  and 
abusive  lang:uag:e.  The  train  conductor,  while  en^g^ed  in  the 
performance  of  his  duties  in  another  car,  was  informed  of  the 
conduct  of  this  passenger,  came  into  the  car  in  which  he  was 
riding:,  and  informed  him  he  must  stop  the  use  of  such  lang:uag:e 
or  ^et  off  the  train.  The  schedule  time  of  the  train  from  the 
station  of  Caldwell  to  that  of  Corbin  was  about  12  minutes. 
After  the  conductor  had  taken  up  the  ticket  of  the  intoxicated 
passeng:er,  and  as  the  train  neared  the  station  of  Corbin,  he  took 
hold  of  the  passeng:er  and  forcibly  proceeded  with  him  to  the 
platform  of  the  car,  where  a  scuffle  ensued  between  them.  At 
this  time  the  passeng:er  said  to  the  conductor,  prefacing:  the 
same  with  an  oath,  "I  will  g:et  even  with  you."  When  the  train 
stopped  at  Corbin,  the  intoxicated  passeng:er  was  ejected  there- 
from. At  this  time  plaintiff  was  sitting:  in  the  front  seat  of  the 
day  coach  on  the  rig:ht-hand  side  of  the  car,  by  the  window, 
playing:  with  a  little  child.  As  the  drunken  passeng:er  alig:hted 
on  the  platform  at  the  station,  he  at  once  stooped  down  and 
picked  up  a  piece  of  burned  g:umbo,  used  at  that  place  on  the 
road  as  ballast,  weig:hing:  about  two  pounds,  and  hurled  it  throug:h 
the  window  at  which,  plaintiff  was.  sitting:,  intending:  thereby  to 
strike  the  conductor  who  had  removed  him  from  the  train,  but 
instead  thereof  hitting:  plaintiff  in  the  back  of  the  head,  rendering: 
him  unconscious,  and  injuring^  him  to  such  an  extent  as  to  require 
his  removal  from  the  train  at  the  station  of  Welling:ton.  This 
act  of  violence  was  suddenly  entered  upon  and  committed,  and 
was  apprehended  neither  by  plaintiff  nor  the  conductor  of  the 
train.  At  the  time  plaintiff  was  a  married  man  about  SO  years  of 
ag:e,  earning:  $3  per  day.  As  a  result  of  the  blow  he  was  seriously 
injured,  and  broug:ht  this  action  ag:ainst  the  railway  company  to 
recover  his  damag:es  incident  thereto,  alleg:ing:  his  injury  to  have 
been  received  throug:h  the  neg:lig:ence  of  the  defendant  company, 
in  that  it  failed  to  accord  him  that  hig:h  degjee  of  protection 
w'hich  the  law  requires  of  a  carrier  of  passeng:ers  toward  one 
carried,  and  that  his  injury  occurred  throug:h  the  concurrent 
acts  of  the  drunken  passeng:er  and  the  conductor  of  the  train. 
At  the  conclusion  of  the  evidence  the  trial  court  directed  a 
verdict  for  defendant.  The  sole  assig:nment  of  error  is  based  on 
this  ruling:. 

From  a  consideration  of  the  facts  as  above  stated,  g:iving:  the 
plaintiff  the  benefit  of  every  reasonable  inference  that  may  be 
drawn  therefrom,  and  viewed  in  the  lig:ht  of  that  hig:h  degjee  of 
care  which  the  law  requires  of  the  carrier  of  passeng:ers  for  hire 
for  the  safety  and  protection  of  the  passeng:er,  we  are  of  the 
opinion  the  ruling:  of  the  trial  court  is  rigfht,  and  must  be  af- 
firmed. The  precise  nature  of  the  neg:lig:ence  charg:ed  ag:ainst 
defendant  is  alleg:ed  in  the  petition  as  follows : 

"That  the  plaintiff  was  injured  by  reason  of  the  concurrent 
acts  of  defendant's  conductor  and  the  drunken  man  he  expelled 
from  the  train  in  a  very  careless  and  neg:lig:ent  manner.    That  the 
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man  ejected  from  the  train,  as  above  stated,  was  very  mad,  an^ry, 
drunken,  unsafe,  dangferous,  violently  desperate,  and  insane  with 
rag:e,  and  it  was  the  duty  of  the  defendant  to  exercise  the  hig^hest 
decree  of  care  in  protecting:  its  passengfers  from  the  danger  and 
injury  which  mig^ht  result  from  the  act  of  removing  such  man 
from  its  train.  That  defendant  failed  to  use  proper  care  and 
precaution  for  the  protection  of  this  plaintiff  ag^ainst  injury, 
in  that  the  defendant's  conductor  did  not,  as  is  customary  in  cases 
of  this  kind,  to  protect  the  passeng^ers,  call  a  brakeman  or  any 
one  else  to  assist  him  in  removing^  the  man  from  the  coach  and  to 
the  rear  of  the  train." 

It  is  thus  seen  the  specific  act  of  ne^ligfence  charg^ed  agfainst 
defendant  is  that  the  conductor  of  the  train  did  not  call  to  his 
aid  the  brakeman  on  the  train,  or  other  assistance,  in  removing; 
the  drunken,  angjy,  and  dang^erous  person  from  the  train; 
whereas  the  violent  act  which  resulted  in  injury  to  plaintiff 
arose  after  the  removal  of  the  intoxicated  passeng^er  from  the 
train.  It  is,  however,  contended  by  counsel  for  plaintiff  in  argu- 
ment that  the  conductor  of  the  train  should  have  apprehended 
the  probability  of  dangler  to  plaintiff,  and  was  neg^lig^ent  in  not 
gruarding;  plaintiff  ag^ainst  the  same.  Spang^ler  v.  Railway  Co., 
68  Kan.  47,  74  Pac.  607,  63  L.  R.  A.  634;  Penny  v.  Atlantic 
Coast  Line  R.  Co.,  133  N.  C.  221,  45  S.  E.  563,  63  L.  R.  A.  497; 
West  Memphis  Packet  Co.  v.  White,  99  Tenn.  256,  41  S.  W. 
583,  38  L.  R.  A.  427;  Snow  v.  Fitchburg:  R.  Co.,  136  Mass. 
552,  49  Am.  Rep.  40;  Indianapolis  St.  Ry.  Co!  v,  Dawson  (Ind. 
App.)  68  N.  E.  909,  and  other  cases  are  cited  in  support  of  this 
contention.  An  examination  of  these  cases,  however,  will  show 
their  inapplicability  to  the  facts  in  the  case  at  bar.  They  all  rest 
for  their  support  upon  antecedent  facts  leading;  up  to  the  in- 
jury, of  such  character  as  to  inform  the  conductor,  or  others  in 
charg^e  of  the  conveyance,  that  injury  to  the  passeng^er  would  be 
attempted,  of  such  nature  as  ordinary  prudence  mig^ht  and 
should  have  gfuarded  ag^ainst,  and  by  a  failure  to  so  act  the  carrier 
was  neg;lig:ent.  Thus,  in  Spang^ler  v.  Railway  Co.,  a  case  much 
relied  upon  by  counsel  for  plaintiff,  and  in  which  the  manner  of 
inflicting;  the  injury  of  which  complaint  was  made  was  very 
similar  to  that  ip  the  q^se  at  bar,  the  court,  after  quoting^  with 
approval  the  rule  laid  down  by  Mr.  Fetter  in  his  work  on  Car- 
riers of  Passengfers  (volume  1,  §  96)  as  follows:  *'Knowledg;e  of 
the  existence  of  the  dangler,  or  of  facts  and  circumstances  from 
which  the  dangler  may  be  reasonably  anticipated,  is  necessary 
to  fix  a  liability  upon  the  carrier  for  damages  sustained  in  con- 
sequence of  failure  to  g^uard  agfainst  it" — made  application  of 
the  rule  to  the  facts  in  that  case  in  the  following;  lang;uag;e : 

"From  the  evidence  relating;  to  the  character,  condition,  and 
conduct  of  the  young;  men,  it  is  reasonable  to  conclude  that  some 
depredation  was  to  be  committed  upon  the  St.  Joe  passeng;ers  at 
Gower.  It  is  fairly  inferable  that  the  conductor  knew,  or  should 
have  known,  of  this  dang;er,   and  hence  that  he   should  have 
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exercised  the  highest  vig:ilance  and  diligfence  to  subvert  it;  that 
he  failed  to  employ  to  that  end  any  of  the  means  at  his  command ; 
and  that  the  plaintiff's  injury  was  the  result  of  his  neg^ligence." 

In  Penny  v,  Atlantic  Coast  Line  R.  Co.,  it  is  said : 

"According  to  the  uniform  tendency  of  these  adjudications 
(decisions  of  other  courts),  which  we  admit  as  authorities,  the 
carrier  owes  to  the  passenger  the  duty  of  protecting  him  from 
the  violence  and  assaults  of  his  fellow  passeng^ers  or  intruders, 
and  will  be  held  responsible  for  his  own  or  his  servant's  neg^lect 
in  this  particular,  when  by  the  exercise  of  proper  care  the  acts 
of  violence  mi^ht  have  been  foreseen  and  prevented." 

In  West  Memphis  Packet  Co.  v.  White,  which  was  an  acci- 
dental injury  by  one  passengfer  inflicted  upon  another,  it  is  held : 

"The  owner  of  a  steamboat  is  required  to  exercise  the  utmost 
vig^ilance  and  dilig^ence  in  protecting  its  passenpfers  from  injuries 
from  another  passenger  by  the  ne^ligfent  and  careless  use  of  a 
loaded  gfun  exhibited  by  him,  where,  under  all  the  circumstances, 
such  owner  or  his  officers  and  agents  migfht  reasonably  have 
expected  or  anticipated  the  injury." 

In  Snow  V,  Fitchbur^  R.  Co.,  in  which  a  passengfer  standing: 
on  a  depot  platform  awaiting:  the  arrival  of  his  train  was  injured 
by  being:  struck  by  a  mail  bag:  thrown  from  the  train  in  ac- 
cordance with  the  custom  known  to  the  corporation,  it  is  said : 

"There  was  evidence  in  the  case  tending:  to  show  that  mail 
bag:s  had  not  infrequently  been  thrown  from  this  car  in  such  a 
way  as  to  strike  upon  the  platform  where  the  plaintiff  stood; 
and,  if  this  evidence  was  believed,  the  court  was  justified  in 
inferring:  that  the  defendant  knew,  or  in  the  exercise  of  proper 
care  oug:ht  to  have  known,  this.  It  was  within  the  power  of  the 
defendant  to  prevent  this  practice  of  throwing:  out  mail  bag:s,  if 
in  no  other  way.  by  withholding:  the  use  of  the  car,  or  by  stopping: 
the  train  at  the  station.  The  case  presented  is  unlike  that  of  the 
act  of  a  passeng:er,  which  the  defendant  had  no  reason  to  antici- 
pate or  power  to  prevent." 

In  the  case  of  Indianapolis  St.  Ry.  Co.  z\  Dawson  it  is  held : 

"Where  a  street  railway,  owning:  a  park  reached  by  its  lines 
and  maintaining:  attractions  for  the  public  there,  has  knowledg:e 
that  there  is  a  conspiracy  on  the  part  of  certain  persons  to  assault 
any  colored  persons  visiting:  the  park,  and  knows  of  acts  of  vio- 
lence committed  pursuant  to  such  desig:n,  and  transports  colored 
persons  there  without  warning:  them  of  the  dang:er,  and  they  are 
assaulted  pursuant  to  the  conspiracy,  the  company's  employees 
making:  no  attempt  to  interfere,  the  railway  company  is  liable  for 
the  injuries." 

In  Mever  z\  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  54  Fed.  116,  4 
C.  C.  A.  221,  in  which  case  one  passeng:er  was  shot  and  killed  by 
an  insane  passeng:er,  and  in  which  there  was  evidence  tending:  to 
show  the  employees  of  the  defendant  company  in  charg:e  of  the 
train  knew  before  the  act  happened  of  the  insanity  of  the  pas- 
seng:er  committing:  the  deed,  this  court  ruled : 
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"The  railroad  would  not  be  negfligfent  by  reason  of  nonaction, 
if  its  employees,  exercising  the  hi^h  degree  of  care  demanded 
of  them,  could  not  have  reasonably  anticipated  the  effect  of 
failure  to  restrain  or  eject  such  insane  passengfer." 

"To  charg^e  the  defendant  company  with  the  duty  of  restraint, 
it  need  not  necessarily  have  been  foreseen  that  the  killing  would 
take  place,  unless  for  such  restraint.  If  a  reasonable  possibility 
of  injury  to  any  one  of  the  passengers  could  have  been  foreseen, 
the  obligation  arose  to  take  proper  action  for  their  protection,  al- 
though it  could  not  be  anticipated  which  one  of  the  passengers 
might  be  injured  by  such  insane  person,  nor  whether  his  violence, 
would  cause  death  or  not." 

In  the  light  of  authority,  and  in  the  very  reason  of  things,  the 
liability  or  nonliability  of  the  carrier  of  passengers,  in  cases  of 
this  nature,  must  be  held  to  depend  upon  the  presence  or  absence 
of  evidence  tending  to  show  the  employees  of  the  defendant 
carrier  either  knew,  or  by  the  exercise  of  due  care  should  have 
known,  from  the  circumstances  of  the  particular  case,  injury  to 
the  passenger  was  threatened  or  impending,  which  injury,  by 
the  exercise  of  that  high  degree  of  care  which  the  law  requires 
of  a  carrier  of  passengers  for  the  safety  and  protection  of  the 
passengrer.  might  not  only  have  been  foreseen,  but  guarded 
against,  thus  averting  the  injury.  The  foregoing  cases  and 
others  relied  upon  by  counsel  for  plaintiff  were  ruled  in  favor  of 
the  liability  of  the  carrier,  but,  as  has  been  seen,  in  recognition 
of  this  principle.  Felton,  AdmV  v.  Chicago,  Rock  Island  & 
Pacific  Ry.  Co.,  69  Iowa  577,  29  N.  W.  618 ;  Fewings  v.  Menden- 
hall,  88  Minn.  336,  93  N.  W.  127,  60  L.  R.  A.  601,  97  Am.  St. 
Rep.  5  19 ;  Putnam  v.  Broadway  &  Seventh  Ave.  R.  R.  Co.,  55 
N.  Y.  108,  14  Am.  Rep.  190.  And  in  the  many  other  cases  cited 
by  counsel  for  the  defendant  the  nonliability  of  the  defendant 
was  adjudged  upon  this  ground. 

Applying  this  principle  to  the  facts  in  the  case  at  bar,  as  stated, 
the  nonliability  of  the  defendant  follows,  and  follows  for  the 
reason  that  the  act  of  violence  resulting  in  injury  to  the  plaintiff 
was  suddenly  entered  upon  and  committed,  entirely  unappre- 
hended and  unforeseen  by  any  one,  and  was  in  its  nature  and 
manner  of  execution  of  such  character,  in  the  light  of  attending 
circumstances,  as  to  be  clearly  unexpected. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 
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(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  474.] 

Carriers — Injuries  to  Passenger — Evidence.* — Where  a  passenger 
was  injured  in  alij^hting  from  a  train,  the  fact  that  it  was  dark,  and 
that  he  felt  no  motion  of  the  train  and  believed  it  had  stopped,  and 
got  off  at  place  pointed  out  to  him  by  the  officials  as  a  depot,  must 
be  considered  by  the  jury. 

Same — Contributory  Negligence.t — It  is  not  negligence  per  se  to 
alight  from  a  moving  train  in  the  darkness  at  the  direction  of  the 
train  officials,  or  in  the  belief  that  it  had  come  to  a  stop. 

Same — ^Time  to  Alight. — A  railroad  company  must  give  a  passen- 
ger a  reasonable  time  to  alight  safely  at  the  end  of  his  journey. 

Appeal  from  Appellate  Court,  Third  District. 

Action  by  John  Mullen  ag^ainst  the  Baltimore  &  Ohio  South- 
western Railroad  Company.  From  a  jud^ent  of  the  Appellate 
Division,  affirming:  a  judgement  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  in  case,  brought  in  the  circuit  court  of  Cass 
county  in  March,  1902,  by  the  appellee  against  the  appellant 
company  to  recover  damages  for  a  personal  injury.  To  the  sec- 
ond amended  declaration  the  plea  of  general  issue  was  filed. 
The  cause  was  tried  before  the  court  and  a  jur>%  and  resulted  in 
a  verdict  and  judgment  in  favor  of  appellee  for  the  sum  of 
$1,730.  An  appeal  w^as  taken  to  the  Appellate  Court,  which  has 
affirmed  the  judg:ment  of  the  circuit  court;  and  the  present  ap- 
peal is  prosecuted  from  such  judgement  of  affirmance.  The 
following:  extract  from  the  opinion  of  the  Appellate  Court,  de- 
ciding: this  case,  sets  forth  the  material  facts,  to  wit: 

"This  suit  was  before  this  court  at  a  former  term,  and  the 
judg:ment  then  appealed  from  was  reversed  because  of  errors 
in  the  instructions.  108  111.  App.  637.  Upon  remandment  the 
cause  was  ag:ain  tried,  resulting:  in  a  judg:ment  for  the  plaintiff 
for  $1,730.  The  second  trial  was  had  upon  the  second  and  third 
counts  of  the  declaration  only,  which  charg:e,  in  substance,  that 
the  defendant  had  neg:lig:ent  and  incompetent  servants  in  charg:e 
of  its  train  from  St.  Louis  to  Flora,  111.;  that  said  servants 
opened  the  vestibule  doors  of  the  coach  in  which  plaintiff  was 
riding:,  and  called  the  station  of  Flora;  that  plaintiff  then  went 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  in  a  passenger  to  alight  from  a  moving  car  or 
train,  see  foot-notes  appended  to  Birmingham  Ry.  Light  &  Power 
Co.  V.  Willis  (Ala.),  16  R.  R.  R.  523,  39  Am.  &  Eng.  R.  Cas..  N.  S., 
523;  foot-notes  appended  to  St.  Louis  S.  W.  Ry.  Co.  v,  Highnote 
(Tex.),  16  R.  R.  R.  41,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  41;  foot-note 
appended  to  Georgia,  etc.,  Rv.  Co.  v.  Hutchins  (Ga.),  15  R.  R.  R. 
727,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  727. 

tFor  the  authorities  in  this  series  on  the  question  of  the  care  due 
alighting  passengers,  see  foot-notes  appended  to  Willworth  v.  Boston 
Elevated  Ry.  Co.  (Mass.),  16  R.  R.  R.  69,  ,39  Am.  &  Eng.  R.  Cas.,  N. 
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out  on  the  vestibule  platform;  that  the  conductor  and  brakeman 
were  there,  and  one  of  them  informed  him  the  depot  was  'rig^ht 
there/  indicating  a  point  directly  opposite  where  the  train  then 
was,  and  thus  induced  in  his  mind  the  belief  that  the  train  had 
stopped  at  the  station;  that  it  was  in  the  nighttime,  and  so  dark 
plaintiff  could  not  distin^ish  any  object,  and  by  means  of  the 
false  information  thus  ^ven  him  by  the  conductor  or  brakeman 
he  was  induced  to  believe,  and  did  believe,  that  the  train  had 
stopped ;  that  he  attempted  to  aligfht  from  said  train,  but  that  it 
was  not  at  the  place  indicated,  and  had  not  stopped  as  plaintiff 
had  been  erroneously  led  to  believe,  and  in  attempting  to  alight 
he  was  drawn  under  the  wheels  and  injured.  On  the  morning 
of  the  accident,  which  occurred  at  about  4:35  o'clock,  the  ap- 
pellee, a  farmer,  about  68  years  of  age,  was  a  passenger  upon 
one  of  appellant's  trains  for  the  purpose  of  being  carried  from 
East  St.  Louis  to  Flora,  111.,  where  he  intended  changing  cars 
to  another  branch  of  appellant's  road.  He  testifies  that,  when 
the  conductor  took  up  his  ticket,  he  informed  the  conductor  that 
he  had  had  but  little  sleep  for  two  nights,  and  asked  to  be  waked 
at  Flora ;  that  as  the  train  neared  Flora  the  brakeman  came  into 
the  car  and  called  the  name  of  the  station,  whereupon,  appellee 
awoke,  arose,  put  on  his  overcoat,  took  his  lunch  basket  on  his 
arm,  and  went  to  the  rear  platform  of  the  coach ;  that  the  con- 
ductor and  brakeman  were  standing  on  the  platform  of  the  ad- 
joining coach ;  that  the  vestibule  doors  were  open ;  that  he  asked 
them  where  the  depot  was,  and  that  one  of  them  replied,  'Right 
there,*  and  pointed  to  the  place  where  he  afterwards  got  off; 
that  said  answer,  and  the  fact  that  he  did  not  feel  the  motion  of 
the  train,  led  him  to  believe  that  the  train  had  stopped ;  that  it 
was  so  dark  he  was  unable  to  see  whether  or  not  it  had ;  that  he 
then  stepped  off,  holding  onto  the  railing  as  he  did  so,  and  was 
thrown  under  the  wheels  of  the  car.  After  appellee's  wounds 
were  dressed  the  agent  of  appellant  procured  from  him  a  written 
statement  as  to  how  the  accident  occurred,  which  was  introduced 
in  evidence  by  appellant,  and  tends  to  corroborate  appellee's 
testimony.  The  evidence  also  shows  that,  when  the  train  ap- 
proached Flora  from  the  west,  it  first  stopped  at  a  point  about 
200  feet  west  of  the  crossing  of  the  track  of  the  main  line  of  the 
road,  with  that  of  what  was  called  the  'Springfield  Division'; 
running  north  and  south,  and  then  proceeded  to  the  depot,  which 
was  located  east  of  the  crossing,  in  the  angle  formed  by  the  main 
and  Springfield  tracks,  at  the  rate  of  not  to  exceed  five  miles  an 
hour.  After  the  accident  appellee  was  found  lying  near  the  main 
track  about  40  feet  west  of  the  crossing.  His  hand  was  injured 
to  such  an  extent  that  amputation  was  necessary.  The  conductor 
and  brakeman  both  deny  that  they  were  at  the  place  where  ap- 
pellee testifies  they  were  when  the  accident  occurred,  or  that 
either  of  them  made  any  statement  to  him  as  to  the  location 
of  the  depot,  or  that  thev  saw  him  get  off.  The  brakeman  admits 
that  he  awoke  appellee  before  the  train  stopped  for  the  crossing. 
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and  told  him  that  the  train  was  approaching^  Flora,  and  that 
appellee  then  gfot  up,  stepped  into  the  aisle,  and  put  on  his  ovl^r- 
coat,  but  denies  that  he  saw  him  on  the  train  thereafter,  or  that 
he  called  the  station  until  after  making  the  stop  at  the  crossing^. 
The  evidence  tends  to  show  that  there,  were  a  number  of  electric 
and  other  lights  burning  at  and  within  the  depot  and  other 
buildings  in  the  vicinity  of  where  the  accident  occurred,  and  that 
there  were  ^as  lights  burning  in  the  vestibule,  throug^h  which 
appellee  left  the  car." 

Henry  Phillips  and  Shutt,  Graham  &  Graham  (Bdzvard  Bar- 
ton, of  counsel),  for  appellant. 
Mills  &  McClure,  for  appellee. 

Magruder,  J.  (after  stating  the  facts).  Upon  the  trial  below, 
at  the  close  of  the  plaintiff's  testimony,  the  defendant  asked 
the  court  to  give  the  jury  a  written  instruction  to  find  the  de- 
fendant not  guilty,  which  was  refused,  and  exception  was  taken. 
At  the  close  of  all  the  testimony  defendant's  counsel  again  asked 
of  the  court  a  written  instruction  to  the  jury  to  find  the  de- 
fendant not  guilty,  which  was  also  refused,  and  exception  taken. 
The  refusal  of  the  court  to  instruct  the  jury  to  find  for  the  de- 
fendant raises  the  question  whether  there  is  any  evidence  tending 
to  sustain  the  cause  of  action  set  up  in  the  declaration. 

It  is  insisted  by  the  appellant  that  the  appellee  was  guilty  of 
contributory  negligence  in  attempting  to  alight  from  the  train 
while  it  was  in  motion.  This  court  has  held  in  some  cases  that 
it  is  negligence  for  a  passenger  to  get  off  a  train  of  which  the 
motive  power  is  steam  while  the  cars  are  in  motion.  Cicero  & 
Proviso  Street  Railway  Co.  v.  Meixner,  160  111.  320,  43  N.  E. 
823,  31  L.  R.  A.  331.  It  will  generally  be  found,  Jiowever, 
upon  an  examination  of  such  cases,  that  the  passenger,  thus 
alighting  from  a  steam  car  when  in  motion,  was  aware  at  the 
time  that  it  was  in  motion.  In  other  cases  it  has  been  held  that 
the  question  whether  or  not  the  alighting  from  a  steam  car  which 
is  in  motion  constitutes  of  itself  contributory  negligence  is  a 
question  of  fact,  to  be  determined  by  the  jury,  even  where  the 
passenger  knowingly  and  intentionally  alights  from  such  moving 
train.  Thus,  in  Chicago  &  Alton  Railroad  Co.  z^.  Byrum,  153 
111.  131,  137,  38  N.  E.  580,  this  court  said:  "Whether  or  not 
appellee  was  guilty  of  such  contributory  negligence  in  alighting 
from  a  moving  train  as  would  bar  a  recovery  was  a  question  of 
fact,  to  be  determined  by  the  jury  under  all  the  attendant  and 
surrounding  circumstances.  *  *  *  it  was  the  duty  of  appel- 
lant to  stop  its  train  a  reasonable  length  of  time  at  Elkhart  to 
allow  appellee,  in  the  exercise  of  ordinary  care  and  diligence,  to 
alight  therefrom  with  safety,  and  if  appellant  failed  in  this  duty, 
and  by  reason  thereof  appellee  wa^Jnjured  while  in  the  exercise 
of  ordinary  care  and  caution,  appellant  would  be  liable."  In 
Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Storment,  190  111.  42, 
46,  60  N.  E.  104,  105,  it  was  said :  "The  main  contention  of  the 
defendant  was  that  the  plaintiff  was  not  entitled  to  recover  at  all, 
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because  the  train  was  in  motion  when  she  alighted  from  the 
same.  This  view  of  the  law  was  erroneous,  and  the  instructions, 
so  far  as  they  announced  such  erroneous  view,  were  properly 
modified  by  the  court  before  being:  g^iven  to  the  jury."  In 
Chicago  &  Alton  Railroad  Co.  v.  Gore,  202  111.  188,  192,  66 
N.  E.  1063,  1064,  95  Am.  St.  Rep.  224,  it  was  said :  "It  is  so  far 
within  the  scope  of  the  authority  of  a  conductor  of  a  railway 
train  to  advise  and  direct  passeng^ers  in  the  matter  of  boarding^ 
the  train  that  an  attempt  to  step  on  a  moving:  train  in  compliance 
with  such  advise  or  direction  cannot  be  declared  as  matter  of  law 
to  be  neg^lig^ence  that  will  bar  recovery,  unless  the  dangler  is  so 
open  and  obvious  that  only  a  reckless  man  would  encounter  it. 
*  ♦  *  Whether  or  not  the  appellee,  in  attempting:  to  g:et  upon 
the  car  while  the  same  was  in  motion  on  the  occasion  in  question, 
was  g^uilty  of  such  contributory  neg:lig:ence  as  would  bar  a  re- 
covery, was  a  question  of  fact,  to  be  determined  by  the  jury  in 
view  of  all  the  attendant  and  surrounding:  circumstances."  The 
considerations  which  apply  to  g:etting:  on  a  moving;*  train  are  also 
applicable  to  the  matter  of  g:etting:  off  a  train  which  is  in  motion. 
Without  attempting:  to  disting:uish  between  cases,  which  seem 
to  hold  that  it  is  neg:lig:ence  as  matter  of  law  to  attempt  to  alig:ht 
from  the  car  of  a  train  propelled  by  steam  while  it  is  in  motion, 
and  those  which  hold  that  the  question,  whether  such  attempt 
constitutes  contributory  neg:lig:ence  or  not  is  a  question  of  fact 
for  the  jury,  it  is  sufficient,  for  the  purposes  of  the  case  at  bar, 
to  say  that,  where  a  passeng:er  alig:hts  from  a  train  at  a  particular 
point  upon  the  invitation  of  the  conductor,  or  brakeman,  or  other 
employee  on  board  the  train,  or  where  such  passeng:er  alig:hts 
from  the  train  under  the  belief  that  it  is  not  in  motion,  and  the 
circumstances  show  that  there  is  reasonable  g:round  for  such 
belief,  then  these  facts  may  be  taken  into  consideration  by  the 
jury  in  determining:  whether  the  plaintiff  has  or  has  not  been 
g:uiity  of  contributorv  neg:lig:ence.  In  Chicag:o  &  Alton  Railroad 
Co.  V.  Winters,  175  111.  293,  51  N.  E.  901,  it  was  held  that  the 
direction,  invitation,  or  assurance  of  safety,  g:iven  by  a  servant 
of  the  company,  may  so  qualify  a  plaintiff's  act  as  to  relieve  it 
of  the  quality  of  neg:lig:ence  which  it  would  otherwise  have ;  and 
it  was  there  said :  "One  who  obeys  the  instructions  or  directions 
of  another,  upon  whose  assurance  he  has  a  rig:ht  to  rely,  cannot 
be  charg:ed  with  contributory  neg:lig:ence  at  the  instance  of  such 
other,  in  an  action  for  injuries  received  in  attempting:  to  follow 
out  the  instructions."  As  was  said  in  Chicag:o  &  Alton  Railroad 
Co.  V.  Winters,  supra,  in  cases  where  the  facts  showed  that  a 
passeng:er  dismounted  from  a  train  at  a  place  of  dang:er  and  was 
injured  in  so  doing:,  and  where  it  was  held  that  such  passeng:er 
was  not  entitled  to  recover  damag:es  for  such  injuries  from  the 
railroad  company,  it  appeared  that  such  movement  of  the  pas- 
5eng:er  in  alig:hting:  from  the  train  was  not  made  by  any  direc- 
tion or  invitation  from  the  conductor  of  the  train  or  other  serv- 
ant of  the  company.    In  5  American  and  Eng:lish  Encyclopedia 
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of  Law  (2d  Ed.)  p.  653,  it  is  said:  "The  direction  of  the  con- 
ductor of  a  train  to  an  intending  passeng^er  as  to  his  method  of 
getting:  upon  the  train  is  clearly  within  the  scope  of  his  authority, 
and  in  complying  with  this  direction  the  passenger  is  not  guilty 
of  negligence,  unless  he  exposes  himself  to  open  and  apparent 
danger."  The  same  rule  applies  as  to  alighting  from  a  train. 
Id.  pp.  657-660 ;  Chicago  &  Northwestern  Railway  Co.  v,  Scates, 
90  111.  586.  In  Chicago  &  Northwestern  Railway  Co.  v,  Scates, 
supra,  it  was  said  (page  591)  :  "Where  an  action  was  brought 
to  recover  for  injuries  received  by  a  party  who  attempted  to  get 
off  a  train  while  in  motion,  it  was  held  that  a  passenger  has  no 
right  to  get  off  a  train  of  cars  in  motion,  and,  if  he  undertakes 
to  do  so  without  the  knowledge  or  direction  of  any  employee  of 
the  company,  it  is  at  his  peril,  and  he  must  bear  the  consequences, 
however  disastrous.  *  *  *  If  it  is  to  be  regarded  dangerous 
for  a  passenger  to  get  off  a  train  of  cars  in  motion,  it  is  likewise 
dangerous  to  get  on  a  train  when  in  motion.  If  a  person  is 
guilty  of  such  negligence  in  getting  off  a  train  of  cars  in  motion 
as  will  preclude  a  recovery  for  an  injury  received,  upon  the  same 
principle  and  for  the  same  reason  a  person  injured  in  getting  on 
a  train  of  cars  in  motion  and  in  consequence  thereof  should  be 
regarded  guilty  of  such  negligence  as  will  prevent  a  recovery." 
Illinois  Central  Railroad  Co.  v,  Slatton,  54  111.  133,  5  Am.  Rep. 
109;  Ohio  &  Mississippi  Railway  Co.  v.  Stratton,  78  111.  88; 
Illinois  Central  Railroad  Co.  v.  Chambers,  71  111.  519.  On  the 
contrar\%  the  alighting  of  a  passenger  from  a  train  thus  in  motion 
is  not  at  his  peril,  if  he  does  so  with  the  knowledge  or  direction 
of  an  employee  of  the  company.  There  are  also  cases  where 
the  facts  show  that  the  party  alighting  from  a  moving  train  had 
reason  to  believe  that  the  train  had  stopped.  Where  such  belief 
has  a  reasonable  basis  in  the  facts  and  circumstances  surrounding 
the  party  at  the  time  of  the  accident,  the  act  of  alighting  does 
not,  in  and  of  itself,  amount  to  negligence  as  matter  of  law. 
Hoehn  v.  Chicago,  Peoria  &  St.  Louis  Railway  Co.,  152  111.  223, 
38  N.  E.  549;  England  v.  Boston  &  Maine  Railroad  Co.,  153 
Mass.  490,  27  N.  E.  1 ;  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  v. 
Miller,  33  Ind.  App.  128,  70  N.  E.  1006 ;  Minock  v,  Detroit,  G. 
&  M.  R.  Co.,  97  Mich.  425,  56  N.  W.  780. 

In  the  case  at  bar  the  appellee,  a  man  67  years  of  age,  had  been 
traveling  for  two  nights,  and  was  wearied  and  tired,  ajid  so 
stated  to  the  brakeman  when  he  took  his  seat  in  the  car,  asking 
the  brakeman  to  awaken  him  when  they  reached  Flora.  There 
was  a  railroad  crossing  before  the  train  arrived  in  Flora.  The 
train  first  stopped  about  200  feet  west  of  this  crossing.  Before 
the  crossing  was  reached  the  brakeman  awoke  appellee,  and,  as 
he  states,  announced  that  the  next  station  was  Flora.  The  depot, 
where  appellee  intended  to  alight,  was  a  considerable  distance 
east  of  this  railroad  crossing.  Appellee  arose  from  his  sleep 
and  from  his  seat,  and  put  on  his  overcoat,  and  took  his  lunch 
basket  on  his  arm  after  the  announcement  tlius  made  to  him  by 
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the  brakeman,  and  went  to  the  rear  platform  of  the  car,  where 
he  found  the  vestibule  doors  open.  He  says  that  the  conductor 
and  the  brakeman  were  both  standing:  on  the  platform  of  the 
rear  car,  next  to  the  one  in  which  he  was  riding.  He  says  that 
he  asked  them  where  the  depot  was,  and  one  of  them  said,  point- 
ing- to  a  place  directly  opposite  where  they  then  were,  "Right 
there."  His  contention  is  that,  in  view  of  what  was  thus  said 
to  him  by  either  the  brakeman  or  the  conductor,  he  thought 
he  had  reached  the  depot  and  was  at  the  proper  place  for  alight- 
ing. The  train  had  stopped  at  the  crossing,  and  was  evidently 
just  moving  beyond  the  crossing,  and  was  at  that  time  a  con- 
siderable distance  west  of  the  depot.  In  other  words,  it  was  not 
a  fact  that  the  depot  was  "right  there,"  or  directly  opposite  the 
point  where  he  alighted.  There  is  some  conflict  in  the  testimony 
as  to  whether  the  name  of  the  station,  Flora,  was  called  after  the 
crossing  was  passed,  or  before  it  was  reached.  The  testimony 
very  strongly  tends  to  show,  however,  that  the  name  of  the 
station  was  not  called  after  the  first  announcement  to  the  appellee 
when  he  was  awakened  from  his  sleep. 

Authorities  are  produced  by  the  appellant,  holding  that  the 
fact  that  the  name  of  a  station  is  called  and  the  further  fact  that 
the  vestibule  doors  of  the  car  have  been  opened  do  not  of  them- 
selves constitute  an  invitation  to  the  passenger  to  alight.    As  is 
said  by  the   Supreme   Court  of   Massachusetts  in   England  v. 
Boston  &  Maine  Railroad  Co.,  153  Mass.  490,  27  N.  E.  1 :   "As- 
suming that  the  action  of  the  brakeman  in  calling  the  station 
and  fastening  back  the  door  was  to  be  regarded  as  an  invitation, 
it  was  clearly  not  an  invitation  to  alight  from  a  moving  train, 
but  from  the  train  after  it  had  come  to  a  stop."    In  the  present 
case,  if  there  had  been  nothing  more  than  the  calling  of  the  name 
of  the  station,  or  the  fastening  back  of  the  vestibule  doors,  it 
could  not  be  said  that  appellee  was  invited  by  any  employee  of 
the  company  to  alight  at  that  place.     But  when  these  circum- 
stances are  taken  into  consideration  in  connection  with  the  fact 
that  the  appellee  was  told,  when  he  went  on  the  platform,  by 
the  conductor  or  the  brakeman,  that  the  depot  where  he  had  to 
alight  was  "right  there"  at  the  place  where  he  then  was,  and  in 
connection  with  the  further  facts  that  it  was  a  dark  night  and 
had  been  raining,  and  that  appellee,  wearied  and  worn  with  long 
journeying,  had  just  awakened  from  sleep  at  the  early  hour  of 
4  o'clock  in  the  morning  in  the  month  of  November,  it  cannot  be 
said  that  it  was  error  to  submit  to  the  jury,  as  a  question  of 
fact   whether  or  not   the   appellee   was  guilty   of  contributory 
negligence  in  attempting  ^to  alight  at  the  point  where  he  did 
alight.     Whether  there  was  light  enough  from  a  restaurant,  or 
other  places  near  by,  to  enable  appellee  to  see  whether  the  train 
was  moving  or  not,  and  where  he  was  stepping  when  he  alighted, 
was  a   question   of   fact  submitted   to   the   jury  under   the   in- 
structions. 

In  McNulta  v.  Ensch,  134  111.  46,  24  X.  E.  631,  it  was  held 
that  in  case  the  conductor  announces  a  station  at  which  his  train 
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is  not  bound  to  stop,  just  before  the  same  is  reached,  and  if, 
following  such  announcement,  the  train  actually  does  stop  at 
the  station  platform,  a  passenger  for  such  station  would  be  justi- 
fied in  presuming  it  was  for  the  purpose  of  discharging  him 
there,  and  in  proceeding  to  get  off,  and  if,  while  it  is  so  stopped 
and  with  due  promptness  and  care,  the  passenger  attempts  to 
get  off,  and  is  thrown  down  and  injured  by  the  starting  up  of 
the  train,  that  presumption  would  become  conclusive  on  the 
company,  and  that  where  the  ordinary  signal  is  given  on  ap- 
proaching a  station,  and  it  is  announced  in  the  usual  manner  by 
the  brakeman  or  conductor,  so  as  to  lead  a  passenger  to  believe 
the  train  was  going  to  stop  at  such  station,  and  it  does  stop 
there,  the  company  cannot  avoid  liability  to  the  passenger  for 
an  injury  caused  by  the  train  starting  before  he  has  time  to  get 
off  by  showing  those  in  charge  of  the  train  intended  to  go  on 
further  before  discharging  passengers,  of  which  no  notice  was 
given.  In  the  case  at  bar,  if  notice  was  given  to  the  appellee  that 
the  next  station  at  which  the  car  would  stop  was  Flora,  and, 
after  such  notice  was  given,  the  car  did  actually  stop  at  the 
crossing  in  question  before  the  depot  was  reached,  the  appellee 
had  a  right  to  suppose  that  the  stoppage  of  the  car  was  at  the 
proper  place  for  him  to  get  off.  The  evidence  tends  to  show 
that  the  appellee  had  no  knowledge  that  the  train  would  stop  at  a 
railroad  crossing  before  it  reached  the  depot,  and  then,  after 
such  stoppage,  would  move  on  again  and  stop  at  the  depot. 

In  Chicago  &  Alton  Railroad  Co.  v.  Amol,  144  111.  261,  268, 
33  N.  E.  204,  205,  19  L.  R.  A.  313,  it  was  said  by  this  court  as 
follows:  "In  this  country  it  is  the  most  universal  practice  to 
announce  the  station  which  the  train  is  approaching  before  it  is 
reached,  and  while  the  train  is  still  in  motion ;  and  it  is  universally 
understood  that  such  announcement  is  intended  as  notice  to  pas- 
sengers, without  warning  to  the  contrary,  that  the  next  stop  of 
the  train  will  be  at  the  station  announced.  The  purpose  is  un- 
derstood to  be  to  enable  passengers  intending  to  alight  at  that 
station  to  be  ready  to  leave  the  cars  promptly,  without  undue 
haste  or  inconvenience  to  themselves  or  unnecessary  delay  of  the 
train.  *  *  *  if  the  conduct  of  appellant's  servants  and  their 
management  of  the  train  amounted  to  an  invitation  to  then  alight, 
and  would  be  so  understood  and  acted  upon  by  reasonable  and 
prudent  persons,  and  appellee,  acting  in  good  faith  upon  such 
invitation,  arose,  upon  the  train  coming  to  a  standstill,  for  that 
purpose,  the  jury  would  be  justified  in  finding  that  she  was  in 
the  exercise  of  ordinary  care  for  her  own  safety.  If  she,  by 
reason  of  such  apparent  invitation,  was  placed  in  peril  from  the 
farther  movement  of  the  train,  the  duty  at  once  arose  on  the 
part  of  appellant  to  stop  its  train  a  sufficient  length  of  time  to 
permit  her  to  leave  it  in  safety,  or  to  warn  her  of  the  danger  in 
time  to  avert  injury.  *  ♦  *  The  duty  of  the  carrier  was  to 
be  measured  by  the  peril  to  the  passenger,  whom  it  had  accepted 
and  undertaken  to  safely  carry,  and  who  had  been  induced  by 
the  conduct  of  its  serv-ants  to  assume  a  position  of  danger."    In 
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Ward  V.  Chicag^o  &  Northwestern  Railway  Co.,  165  111.  462, 
46  X.  E.  365,  it  was  held  that  a  railroad  company,  having:  pro- 
vided its  stations  with  platforms,  must  use  due  care  in  stopping; 
its  coaches,  so  as  to  afford  passengers  an  opportunity  to  safely 
aligfht  thereon,  particularly  after  its  servants  have  announced 
that  the  next  stop  would  be  at  a  station :  and  it  was  also  there 
held  that  a  railroad  passengfer,  who  is  justified  by  the  conduct  of 
the  servants  of  the  road  in  aligfhting^  from  a  train,  and  who, 
while  exercising:  due  care,  is  injured  by  reason  of  the  carrier's 
n^ligrence  in  omitting:  to  provide  a  safe  place  to  alig:ht,  may 
recover  for  the  injuries  so  received. 

There  is  a  direct  conflict  between  the  testimony  of  the  appellee 
and  the  testimony  of  the  conductor  and  brakeman  as  to  what  oc- 
curred just  before  the  appellee  alig:hted  from  the  train.  The  con- 
ductor and  brakeman  deny  that  they  were  present  and  saw  tbt* 
appellee  when  he  alig:hted.  They  also  deny  that  they  heard  him 
ask  where  the  depot  was,  and  deny  that  they  pointed  to  the  place 
opposite  where  he  was,  and  said  to  him,  in  answer  to  his  ques- 
tion, "Rig^ht  there."  The  accident  occurred  at  about  4 :35  in  the 
morning:.  At  1  o'clock  of  the  same  day  ag:ents  or  employees  of 
the.  appellant  went  to  the  appellee,  while  he  was  yet  suffering: 
from  his  injury  and  sitting:  upon  the  edg:e  of  his  bed,  and  asked 
him  to  make  a  written  statement  as  to  how  the  accident  occurred. 
A  stenographer  took  down  his  statement,  and  wrote  it  up,  and 
about  3  o'clock  in  the  afternoon  of  that  ^ay  it  was  presented  to 
him  and  sig^ied  by  him  in  the  presence  of  two  witnesses.  This 
statement  was  introduced  in  evidence  upon  the  trial  of  the  case 
by  the  appellant,  and  not  by  the  appellee.  In  this  statement 
appellee  says :  "In  the  first  place  I  was  laying:  down  in  the  train 
trying:  to  sleep.  I  asked  the  conductor  to  wake  me  up  when  I 
reached  Flora.  I  told  him  I  did  not  sleep  any  last  two  nig:hts. 
When  I  g:ot  there,  he  woke  me  up,  and  I  g:ot  on  my  overcoat  in  a 
hurr>',  and  picked  up  my  lunch  basket.  I  followed  out  of  the 
car  the  brakeman  and  conductor  at  the  rear  end  of  car.  I  asked 
the  brakeman  standing:  rig:ht  there,  as  I  went  throug^h  the  coach, 
and  when  I  had  hold  of  the  handles  g:oing:  down  the  steps. 
'Where  is  the  depot?'  He  said,  *Rig:ht  there.'  I  also  saw  the 
conductor  at  the  same  time.  He  was  not  far  from  the  end  of  the 
car.  I  started  to  g:o  down  the  steps.  I  thoug:ht  the  train  was 
stopped,  as  I  could  not  feel  any  jar.  .1  was  g:oing:  down  the  steps, 
when  on  the  last  step  I  stepped  to  the  gfround,  or  aimed  to  step 
there.  The  first  thing:  I  knew  I  was  struck  somewhere.  I  was 
close  up  to  the  rail,  and  tried  to  g:et  away  from  it.  I  had  enoug:h 
sense  to  try  to  g:et  away  from  it.  I  was  sensible  all  the  time. 
I  tried  to  g:et  up,  but  could  not.  When  I  g:ot  up,  I  saw  that 
my  hand  was  torn  and  mashed,  and  g:rabbed  it  with  my  other 
hand.  I  hold  the  company  at  fault,  as  the  conductor  oug:ht  to 
have  told  me  that  the  train  had  not  stopped  when  he  saw  me 
g:oing:  down  the  steps.  As  I  fell,  I  heard  some  one  holler.  *Tho 
train  caug:ht  him.'    I  think  I  heard  some  one  holler;  whether  it 
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was  the  brakeman  or  conductor  I  could  not  tell.  I  hold  the 
company  at  fault,  as  I  was  in  a  strangle  place,  and  they  ou^t 
to  have  hollered  or  not  let  me  ^o."  This  statement,  thus  made 
a  few  hours  after  the  accident  happened,  was  a  part  of  the  ap- 
pellant's own  evidence.  This  statement  confirms  the  testimony 
of  the  appellee,  as  g:iven  upon  the  trial  of  the  cause.  In  American 
Hoist  &  Derrick  Co.  v.  Hall,  208  111.  597,  70  N.  E.  581,  it  was 
said :  "Appellant  voluntarily  put  appellee  upon  the  witness  stand, 
and  made  him  its  own  witness,  thereby  vouching:  for  his  credi- 
bility, and,  while  it  is  true  it  was  not  bound  by  his  conclusions, 
and  mig:ht  contradict  him  by  other  witnesses,  yet  it  could  not 
impeach  him."  Mitchell  v.  Sawyer,  115  111.  650,  5  N.  E.  109; 
Bowman  v.  Ash,  143  111.  649,  32  N.  E.  486.  In  view  of  the 
introduction  of  this  statement  confirming  the  testimony  of  the 
appellee,  it  cannot  be  said  that  there  was  not  evidence  justifying^ 
the  jury  in  coming^  to  the  conclusion  that  the  appellee  was  in- 
duced to  alig:ht  by  the  invitation  of  the  appellant's  employees, 
and  that  he  had  reasonable  g^round  for  believing:  that  he  was 
at  the  proper  place  for  alig:hting:. 

As  to  the  question  of  the  neglig^ence  of  the  appellant,  it  is  clear 
that  if  the  conductor  or  the  brakeman,  or  both  of  them,  stood 
on  the  platform  and  permitted  the  appellee  to  alig^ht  at  the  hour 
and  under  the  circumstances  already  stated,  and  induced  him  to 
believe  that  he  was  alig:htingf  at  the  depot,  then  the  company  was 
certainly  g:uilty  of  such  neg^lig^ence  as  authorizes  a  recovery 
ag^ainst  it.  The  appellee  was  a  passengfer  upon  the  appellant's 
train,  and  the  implied  contract  with  him  to  carry  him  safely 
necessarily  included  the  furnishing:  of  reasonable  opportunity  to 
alig^ht  from  the  train  safely  at  the  end  of  his  journey.  Chicagfo  & 
Alton  Railroad  Co.  v.  Arnol,  supra. 

Much  criticism  is  made  by  appellant's  counsel  upon  the  instruc- 
tions gfiven  for  the  appellee,  upon  the  modification  of  instructions 
asked  by  appellant  and  the  giving:  of  such  instructions  as  mod- 
ified, and  upon  the  refusal  of  certain  instructions  asked  by  the 
appellant.  It  would  swell  this  opinion  to  an  inordinate  lengfth  to 
attempt  to  discuss  all  these  criticisms  in  reg^ard  to  the  instruc* 
tions.  We  have  examined  them  all  carefully,  and  are  of  the 
opinion  that  those  g:iven  announced  views  in  accordance  with  the 
principles  hereinbefore  discussed,  and  those  refused  announced 
views  in  opposition  to  the  rules  here  announced.  This  beingf  so, 
there  was  no  such  error  in  the  g^iving:,  modification,  or  refusal 
of  instructions  as  to  justify  a  reversal  of  the  case. 

Complaint  is  made  of  some  of  the  remarks  made  by  counsel  for 
appellee  in  his  argfument  to  the  jury.  Upon  this  subject  we 
concur  in  the  following"  view,  expressed  by  the  Appellate  Court 
in  their  opinion  deciding:  this  case,  to  wit:  "It  is  urg^ed  that  the 
judgement  should  be  reversed  because  of  improper  remarks  of 
counsel  for  appellee  in  their  opening:  statement  and  closing:  arg:u- 
ment.  While  a  number  of  remarks  referred  to  were  more  or  less 
objectionable  and  improper,  we. do  not  think  they  were  so  se- 
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riously  so  as  to  have  affected  the  verdict.  Objections  to  most  of 
them  were  sustained  by  the  trial  judge,  who  afterwards  approved 
the  verdict." 

The  judgment  of  the  Appellate  Court,  affirming  the  judgment 
of  the  circuit  court,  is  affirmed. 

Judgment  affirmed. 


Illinois  Cent.  R.  Co.  v.  Jennings. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  457.] 

Carriers — Passengers — Shippers  of  Stock.^ — A  shipper  of  stock,  who 
by  his  contract  of  shipment  is  entitled  to  free  transportation,  but 
is  required  to  ride  in  the  caboose  when  the  train  is  in  motion,  is  a 
passenger,  but  must  ride  in  the  caboose. 

Same — Authority  of  Conductor — ^Waiver  of  Contract  Provi8ions.t — 
Where  a  contract  for  the  shipment  of  stock  entitled  the  shipper  to 
free  transportation  in  the  caboose,  the  conductor  of  the  train  had  no 
implied  authority,  irrespective  of  circumstances,  to  invite  the  shipper 
to  ride  on  the  engine. 

Same — Waiver  of  Contract — Question  for  Juiy. — Where  a  con- 
ductor had  no  express  authority  to  waive  a  provision  of  a  shipper's 
contract  requiring  him  to  ride  in  the  caboose,  or  to  invite  persons  to 
ride  on  the  engine,  the  question  whether  the  conductor's  invitation  to 
a  shipper  to  ride  on  the  engine  was  a  waiver  of  the  provision  of  the 
contract  requiring  hjm  to  ride  in  the  caboose  was  one  of  fact  for  the 
jury. 

Same — Establishment  of  Waiver.f — In  order  to  establish  a  waiver  by 
a  conductor  of  a  provision  in  a  contract  for  the  shipment  of  stock 

*For  the  authorities  in  this  series  on  the  question  who  are,  and 
are  not,  passengers,  see  foot-notes  appended  to  Quantz  v.  Southern 
Ry.  Co.  (N.  Car.),  15  R.  R.  R.  259,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
259;  Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  15  R.  R.  R.  226,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Garvey  v.  Rhode  Island  Co.  (R. 
I.),  15  R.  R.  R.  30,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  30;  Dallas  Rapid 
Transit  Co.  v.  Payne  (Tex.),  15  R.  R.  R.  25,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  25;  Holmes  v.  Birmingham  Southern  R.  Co.  (Ala.),  14  R.  R.  R. 
815,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  815;  foot-notes  appended  to  An- 
derson V.  Seattle-Tacoma,  etc.,  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  Birmingham  Ry.,  etc.,  Co.  v.  Bynum 
(Ala.),  13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Rowdin  v. 
Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  672;  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  13  R.  R.  R. 
647,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  Foster  v.  Seattle  Elec.  Co. 
(Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  640;  Hudson 
V,  Lynn  &  B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  622. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  con- 
ductor has  implied  authority  to  waive  any  of  the  conditions  of  a 
contract  for  the  carriage  of  a  passenger,  see  Ft.  Wayne  Traction  Co. 
V.  Hardendorf  (Ind.),  15  R.  R.  R.  738,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
738  (authority  of  conductor  to  permit  passenger  to  ride  on  running 
board  was  question  for  jury);  ^dley  v,  Columbia  Southern  Ry.  Co. 
(Ore.),  12  R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  153  (authority 
of  conductor  to  allow  person  to  ride,  as  a  passenger,  on  engine); 
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requirinfi:  the  shipper  to  ride  in  the  caboose,  the  shipper  must  affirma- 
tively show,  in  the  absence  of  evidence  of  express  authority  on  the 
part  of  the  conductor  to  waive  such  provision,  that  such  action  was 
within  the  apparent  scope  of  the  conductor's  authority,  and  that  the 
shipper  did  not  know  or  have  reasonable  ground  to  believe  that  the 
conductor  was  exceeding  his  authority. 

Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Frank  E.  Jennings  ag^ainst  the  Illinois  Central  Rail- 
road Company.  From  a  judg:ment  of  the  Appellate  Court,  af- 
firming: a  judgement  for  plaintiff,  defendant  appeals.    Reversed. 

W.  W,  Barr  and  R.  J.  Stephens  (/.  M.  Dickinson,  of  counsel), 
for  appellant. 

W,  F,  Bundy  and  Frank  F,  Noleman  (C.  B.  Jennings,  of  coun- 
'  sel),  for  appellee. 

Cartwright,  C.  J.  This  suit  was  brought  by  appellee  in  the 
circuit  court  of  Marion  county  ag^ainst  appellant  to  recover 
damages  for  personal  injuries  suffered  in  falling  from  an  engine. 
The  jury  returned  a  verdict  of  guilty,  and  assessed  the  appellee's 
damages  at  $5,000.  Judgment  was  entered  on  the  verdict,  and  on 
appeal  to  the  Appellate  Court  for  the  Fourth  District  the  judg- 
ment was  affirmed. 

The  amended  declaration  contained  three  counts,  which 
averred  that  plaintiff  was  engaged  in  the  business  of  buying, 
selling,  and  shipping  live  stock;  that  on  November  20,  1900,  he 
shipped  a  car  load  of  cattle  on  defendant's  railroad  from  Cen- 
tralia  to  Assumption,  111.;  that  it  was  necessary  for  him  to  ac- 
company the  cattle  for  the  purpose  of  watching  over  and  caring 
for  them;  that  the  defendant,  in  consideration  thereof  and  the 
payment  of  freight,  issued  to  him  a  drover's  pass,  which  entitled 
him  to  ride  on  the  freight  train ;  that  he  was  invited  and  directed 
by  the  conductor  to  ride  on  the  locomotive  engine ;  and  that,  while 
so  riding  on  the  engine  and  exercising  due  care  and  caution  for 
his  own  safety,  he  lost  his  balance,  was  thrown  and  fell  from  the 
engine  cab  through  an  open  window,  and  was  injured.  The 
ground  for  charging  defendant  with  liability,  which  was  alleged 
in  the  first  count,  was  that,  while  the  train  was  stopped  about 
two  miles  south  of  the  station  at  Pana  for  the  purpose  of  sup- 

notes,  17  Am.  &  Eng.  R.  Gas.,  N.  S.,  431,  20  Am.  &  Eur:.  R.  Gas.,  N. 
S.,  431  (authority  of  conductor  to  waive  rules  and  regulations);  note, 
17  Am.  &  Eng.  R.  Gas.,  N.  S.,  657  (authority  of  conductor  to  waive 
conditions  in  tickets  as  to  stamping  tickets  and  identification  of  pas- 
sengers); note,  20  Am.  &  Eng.  R.  Gas.,  N.  S.,  440  (authority  of  con- 
ductor to  waive  condition  as  to  expiration  of  ticket);  International 
&  0.  A.  R.  Co.  V.  Best  (Tex.),  17  Am.  &  Eng.  R.  Gas.,  N.  S.,  153 
(authority  of  conductor  to  grant  stop-over  privileges);  Thompson 
V,  Truesdale  (Minn,),  2  Am.  &  Eng.  R.  Gas.,  N.  S.,  105  (authority 
to  waive  condition  against  detachment  of  coupons  from  commutation 
tickets  by  passenger) ;  New  York  &  New  England  R.  Go.  v.  Feely 
(Mass.),  2  Am.  &  Eng.  R.  Gas.,  N.  S.,  103  (how  far  conductor's  ac- 
ceptance of  reason  ticket  on  a  certain  trip  is  waiver  of  right  to  fare 
for  subsequent  like  trip). 
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plying:  the  locomotive  with  water  from  a  tank,  plaintiff  was  in- 
vited by  defendant's  conductor  in  charge  of  the  train  to  ride  to 
the  city  of  Pana  upon  the  engfine ;  that  it  was  nifi:httime  and  there 
were  no  ligfhts  upon  the  engfine,  and  plaintiff  was  unfan^iliar  with 
the  construction  of  the  interior  of  the  cab ;  and  that,  in  endeavor- 
ing to  secure  a  safe  place  upon  the  seat  at  the  side  of  the  en- 
gine, he  was  thrown  out  of  the  cab  window  by  reason  of  the 
window  being  left  open  through  carelessness  and  negligence  of 
defendant's  servants.  In  the  second  count  it  was  charged  that 
the  conductor  carelessly  and  negligently  invited,  ordered,  and 
directed  the  plaintiff  to  take  a  place  upon  the  engine;  that  the 
place  in  the  engine  where  he  was  ordered  to  ride  was  extremely 
hazardous,  upon  a  seat  at  one  side  of  the  cab  by  an  open  window ; 
that  he  was  unfamiliar  with  the  position,  and  the  cab  was  not 
well  lighted ;  and  that  by  reason  of  the  darkness  and  the  motion 
of  the  engine  and  the  open  window  he  lost  his  balance,  was 
thrown,  and  fell  out  The  third  count  charged  as  negligence 
that  the  conductor  notified  and  directed  plaintiff  to  ride  upon  the 
engine ;  that,  relying  upon  the  invitation,  he  left  the  caboose  and 
mounted  the  engine,  taking  a  position  in  the  gangway ;  that  while 
standing  in  the  gangway  between  the  engine  and  tender  the  fire- 
man, willfully  and  wantonly  disregarding  his  safety,  ordered  him 
to  a  seat  on  the  side  of  the  cab ;  that  the  cab  was  not  well  lighted ; 
and  that  in  endeavoring  to  take  his  seat  he  fell  and  was  thrown 
off  upon  the  track. 

It  was  proved  at  the  trial  that  plaintiff  was  a  stockman  and 
shipped  a  car  of  cattle,  as  alleged  in  the  declaration,  in  pursuance 
of  a  shipping  contract  signed  by  him,  which  provided  that  the 
car  containing  his  stock  should  be  in  his  charge  while  in  transit ; 
that  he  should  feed,  water,  and  take  care  of  the  stock  at  regular 
stopping  stations  and  while  the  train  was  not  in  motion;  and 
that  he  should  be  entitled  to  free  transportation,  and  should,  while 
the  train  was  in  motion,  ride  in  the  caboose.  There  were  from 
26  to  29  cars  in  the  train,  and  plaintiff's  stock  was  next  the  en- 
gine. It  was  dark  and  stormy,  and  about  12  o'clock  in  the  night 
the  train  stopped  about  2  miles  south  of  Pana  near  a  water 
tank.  The  engine  was  detached  from  the  train,  and  was  run 
forward  to  the  tank  and  supplied  with  water,  and  then  returned 
and  attached  to  the  train.  Plaintiff  had  been  riding  in  the  ca- 
boose, and  when  the  train  stopped  he  got  off  and  followed  the 
conductor  to  the  front  car  to  look  at  his  cattle.  When  the  train 
was  ready  to  start  the  conductor  told  him  to  get  on  the  engine 
and  ride  to  Pana.  He  did  so,  and  stood  on  the  gangway  in  front 
of  the  door  of  the  firebox.  The  fireman  could  not  do  his  work 
while  the  plaintiff  was  standing  there,  and  when  the  fireman  pro- 
ceeded to  put  coal  on  the  fire  he  told  plaintiff  to  go  in  and  sit 
on  his  seat.  The  fireman's  seat  ran  along  the  left-hand  side  of 
the  cab  and  was  about  25  inches  above  the  floor.  There  was  an 
arm  rest  running  along  the  window  about  13  or  14  inches  above 
the  seat  and  3  or  4  inches  above  the  window  sill.    There  was  a 
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double  window  on  that  side,  and  one  part  of  it  was  open.  The 
conductor  was  on  the  en^neer's  side  of  the  cab,  and  the  train 
was  running:  ver\'  slowly,  at  4  to  6  miles  an  hour.  Plaintiff  at- 
tempted to  take  the  seat  as  directed,  and  in  some  unexplained 
manner  fell  out  of  the  window,  about  150  feet  from  the  tank. 
According:  to  his  testimony,  he  took  something:  to  be  a  step  or 
steps,  and  there  was  e\ridence  tending:  to  show  that  in  attempting: 
to  g:et  up  on  the  seat  he  stepped  on  it  and  tried  to  sit  on  the 
arm  rest  along:  the  window  and  fell  out.  There  were  two  small 
lamps  in  the  cab  with  painted  sides,  so  as  to  throw  lig:ht  on  the 
steam  g:aug:e  and  water  g:lass.  Too  much  lig:ht  in  the  eng:ine 
would  interfere  with  the  engineer  and  fireman  in  looking:  outside 
and  tend  to  prevent  keeping:  a  proper  lookout,  so  that  the  cab  was 
necessarily  somewhat  dark.  There  was  no  evidence  tending:  to 
prove  any  fault  or  defect  in  the  eng:ine  or  the  manag:ement  of  it, 
or  in  the  track,  the  rate  of  speed,  or  otherwise.  One  side  window 
was  usually  kept  open  for  ventilation  and  lookout  purposes,  and 
the  arm  rest,  which  was  g:ood  protection,  was  13  or  14  inches 
above  the  seat,  so  that  there  was  no  neg:lig:ence  in  the  window 
being:  open.  When  plaintiff  was  standing:  on  the  g:ang:way  in 
front  of  the  firebox,  the  fireman  could  not  perform  his  duties,  so 
that  it  was  necessary  the  plaintiff  should  take  some  other  position 
in  order  that  the  train  mig:ht  be  kept  in  motion.  The  fireman 
made  no  pretense  of  authority  over  the  plaintiff,  and  directed  him 
to  a  place  which  was  apparently  safer  than  the  one  he  occupied. 
About  a  quarter  of  a  mile  from  the  tank  the  absence  of  the  plain- 
tiff was  noticed,  and  it  was  thoug:ht  that  perhaps  he  had  g:ot  off 
for  some  purpose.  When  the  storm  was  over,  the  men  went  back 
and  found  him  lying:  hy  the  track  with  his  leg:  broken. 

The  only  questions  in  the  case  were  whether  the  invitation  or 
direction  of  the  conductor  to  ride  on  the  locomotive  eng:ine  was 
neg:lig:ence  and  improper,  whether  it  had  the  effect  of  waiving: 
the  condition  of  the  contract  that  plaintiff  should  ride  in  the 
caboose,  and  whether  plaintiff  was  g:uilty  of  neg:lig:ence  by  com- 
plying: with  the  invitation  or  order  in  attempting:  to  ride  on  the 
eng:ine.  The  contract,  which  was  sig^ned  by  the  defendant's 
ag:ent  and  by  the  plaintiff,  provided  that  he  should  be  entitled  to 
free  transportation,  and  should,  while  the  train  was  in  motion, 
ride  in  the  caboose  of  the  train  conveying:  his  stock.  Plaintiff 
was  a  passeng:er  (Chicag:o  &  Alton  Railroad  Co.  v.  Winters,  175 
111.  293,  51  N.  E.  901)  ;  but  the  contract  that  he  should  ride  in 
the  caboose  while  the  train  was  in  motion  was  valid  and  binding: 
upon  the  parties  (3  Thompson  on  Neg:lig:ence,  §  2911),  and  the 
defendant  was  entitled  to  the  benefit  of  it,  unless  the  conductor 
had  power  to  waive  the  condition  and  did  so.  A  principal  is 
liable  for  the  acts  of  his  ag:ent  within  the  scope  of  the  ag:ent's 
authority,  either  express  or  implied ;  but  beyond  the  scope  of  his 
authority  or  duty  a  conductor  or  other  agent  cannot  bind  his 
principal.  There  was  no  evidence  tending:  to  prove  that  the  con- 
ductor, as  between  the  defendant  and  himself,  was  authorized  to 
waive  the  benefit  of  the  contract;  but  if,  under  all  the  circum- 
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Stances,  the  act  of  the  conductor  was  within  the  apparent  scope 
of  his  authority,  and  plaintiff  did  not  know  of  any  limitation 
upon  such  authority,  the  defendant  would  be  bound.  It  rested 
upon  the  plaintiff  to  affirmatively  show  that  it  was  within  the 
apparent  scope  of  the  authority  of  the  conductor  to  waive  the 
benefit  of  the  contract,  and  that  he  did  not  know  or  have  reason- 
able grounds  to  believe  that  the  conductor  was  exceeding  his 
authority.  If  the  act  was  within  the  apparent  scope  of  the  au- 
thority of  the  conductor,  plaintiff  was  not  bound  as  a  matter  of 
law  to  stop  and  inquire  as  to  such  authority ;  but  if  he  knew,  or 
ought  to  have  known,  that  the  conductor  was  exceeding  his 
authority,  the  invitation  or  order  would  not  amount  to  a  waiver. 
These  questions  were  to  be  determined  from  all  the  facts  and 
circumstances  proved  on  the  trial.  The  court  took  the  questions 
from  the  jury  by  two  instructions,  which  assumed  to  state  as  a 
matter  of  law  that  the  conductor  was  authorized  to  abrogate  the 
contract  between  the  plaintiff  and  the  defendant  and  waive  the 
condition  inserted  in  it  for  the  benefit  of  the  defendant.  The 
first  instruction,  given  at  the  request  of  the  plaintiff,  advised  the 
jury  that,  although  the  contract  contained  the  provision  that 
plaintiff  should,  while  the  train  was  in  motion,  ride  in  the  ca- 
boose, yet  if  he  was  invited  by  the  conductor  to  leave  the  caboose 
in  which  he  was  riding,  and  to  ride  upon  the  engine  for  the 
purpose  of  looking  after  his  stock,  the  provision  in  the  contract 
would  not  prevent  a  recovery  in  the  case.  The  third  instructipn, 
given  at  the  instance  of  plaintiff,  was  as  follows:  "If  the  jury 
believe,  from  a  preponderance  of  the  evidence,  that  the  conductor 
in  charge  of  the  train  in  question  invited  or  requested  the  plain- 
tiff to  leave  the  caboose  and  go  forward  and  ride  on  the  engine, 
such  action  would  bind  the  defendant  company,  and  would  have 
the  effect  of  waiving  the  provision  of  the  contract  in  evidence  in 
regard  to  riding  on  the  caboose  while  the  train  was  in  motion." 

The  question  what  acts  are  within  the  scope  of  the  authority 
of  an  agent  is  ordinarily  one  of  fact.  If  the  authority  is  con- 
ferred by  a  writing,  it  may  be  construed  by  the  court  as  a  matter 
of  law,  and  perhaps,  where  the  authority  is  established  by  usage 
so  common  and  general  as  to  be  known  to  every  one,  a  court 
would  not  err  in  stating  to  the  jury  that  an  act  was  within  the 
scope  of  such  authority.  Doubtless  as  to  many  acts  the  au- 
thority of  a  conductor  in  the  management  of  a  train  and  dealing 
with  the  traveling  public  is  so  well  established  that  there  could  be 
no  dispute  as  to  their  being  within  the  scope  of  his  authority, 
but  certainly  the  invitation  or  order  of  the  conductor  in  this  case 
was  not  of  that  character.  No  one  would  say  that  conductors 
have  a  general  authority  to  allow  passengers  to  ride  on  engines 
or  other  parts  of  trains  not  designated  for  the  reception  or  ac- 
commodation of  passengers,  or  that  under  ordinary  circumstances 
it  would  be  supposed  that  they  have  such  power.  It  is  said  in  3 
Thompson  on  Negligence,  §  2943,  that  the  presence  of  a  passen- 
ger on  an  engine  will  constitute  negligence  as  a  matter  of  law. 
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for  the  reason  that  the  eng^ine  is  not  designed  for  carrying^  p 
senders,  and  is  so  obviously  dangerous  that  his  presence  th( 
will  preclude  him  from  damages,  either  with  or  without  the 
vitation  of  the  conductor  or  engineer.  In  4  Elliott  on  Railroa 
§  1632,  it  is  said  that  under  ordinary  circumstances  an  emplo; 
has  no  implied  authority  to  receive  passeng^ers  on  an  eng^ine,  a 
that  such  an  act  as  riding  on  an  eng^ine  is  so  obviousl^jdan^en 
that,  except  in  case  of  an  emergency  a  passenger  cannot  do 
even  with  the  consent  of  the  conductor,  and  hold  the  compj 
liable. 

There  may  be  exceptional  circumstances  or  an  emerg^ency 
der  which,  as  a  matter  of  fact,  a  shipper  in  chari^e  of  his  st( 
may  suppose  that  the  conductor,  or  even  an  engineer  or  ot 
employee,  has  authority  to  permit  him  to  ride  upon  an  en^ 
The  case  of  Lake  Shore  &  Michigan  Southern  Railroad  Co 
Brown,  123  III.  162,  14  N.  E.  197,  5  Am.  St.  Rep.  510,  was 
that  character.     Brown,  a  stockman,  shipped  a  carload  of  h 
to  the  Union  Stockyards  in  Chicago  and  rode  in  a  caboose  to 
railroad  company's  yards  at  that  city.     There  was  a  custom 
pass  shippers  of  live  stock  from  that  point  to  the  stockyards  w 
out  pay,  but  there  was  no  evidence  of  any  contract  as  to  1 
Brown  was  to  be  carried.    The  caboose  was  detached  from 
train  and  put  on  another  train,  and  a  switch  engine  was  attac 
to  the  car  containing  Brown's  stock  to  take  it  to  the  stockya 
Brown  had  a  right  to  accompany  his  stock  and  to  be  carried 
the    railroad   company,   and   was   compelled   to   ride   upon 
switch  engine,  as  directed  by  the  engineer.    Through  neglige 
in  making  a  running  switch  he  was  thrown  off  and   recei 
injuries  from  which  he  died.    The  question  was  left  to  the  j 
to  say,  as  a  matter  of   fact,   whether,  under  the   instructi 
Brown  was  rightfully  on  the  engine;  and  it  was  held,  under 
circumstances  of  the  case,  that  he  might  have  supposed 
those  in  charge  of  the  engine  and  car  of  stock  had  authorit 
direct  him  to  ride  upon  the  engine,  and  that  it  would  noi 
proper  for  the  court  to  instruct  the  jury  as  a  matter  of  law- 
he  was  wrongfully  there.    In  that  case  there  was  no  contrac 
to  the  place  where  the  shipper  should  ride  and  no  caboos 
which  he  could  ride,  and  the  question  of  authority  was  treate 
one  of  fact.    It  was  held  that,  if  those  in  charge  of  the  car  in\ 
the  shipper  to  ride  upon  the  engine,  they  must  operate  the  t 
with  due  regard  to  his  safety  and  were  responsible   for   1 
negligence  in  making  a  flying  switch.    This  case  is  entirely 
like  that  one,  for  the  reasons  that  there  was  a  caboose  in  w 
plaintiff  had  a  right  to  ride,  a  contract  by  which  he  was  to 
in  the  caboose,  and  no  negligence,  either  alleged  or  provec 
the  management  or  operation  of  the  train.     It  is  clear  that 
law  lays  down  no  rule  that  under  the  circumstances  of  this 
the  conductor  had  a  right  to  waive  the  stipulations  of  the 
tract,  and  therefore  the  court  misdirected  the  jury  as  to  the 

The  second  instruction,  given  at  the  request  of  the  plai 
recited  the  ordinary  duties  of  carriers  of  passengers  and  waj 
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applicable  to  the  case.  It  i^ored  the  contract  and  the  entire 
question  of  the  authority  of  the  conductor  to  invite  or  direct  the 
plaintiff  to  ride  on  the  eng^ine. 

The  judgements  of  the  Appellate  Court  and  circuit  court  are 
reversed,  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


Southern  Ry.  Co.  in  Kentucky  v.  Hawkins. 

(Court  of  Appeals  of  Kentucky,  Nov.  9,  1905.) 

[83  S.  W.  Rep.  258.] 

Carriers — Passengers — Expulsion  by  Conductor — Character  of  Act.* 
— Where  a  conductor,  to  whom  a  ticket  is  presented  by  a  passenger, 
believes  it  to  be  his  duty  to  reject  the  ticket  because  of  its  invalidity 
for  travel  on  the  date  on  which  it  is  presented,  and  the  passenger 
fails  to  pay  the  fare  demanded  of  him,  the  conductor  is  not  guilty  of 
a  tort  in  expelling  the  passenger  from  the  train,  unless  he  accom- 
panies such  expulsion  with  unreasonable  or  unnecessary  force  or 
insult. 

Same — Plefiding — ^Variance. — A  petition  alleged  the  purchase  of  a 
ticket  by  plaintiff  which  entitled  him  to  ride  on  defendant's  train,  and 
that  defendant's  conductor  willfully,  wrongfully,  and  in  violation  of 
plaintiffs  rights  as  a  passenger  forced  him  to  leave  the  train.  The 
evidence  showed  the  purchase  of  the  ticket  as  alleged,  but  that, 
through  the  negligence  of  the  ticket  agent  or  of  a  prior  conductor 
than  the  one  who  ejected  plaintiff,  it  was  so  punched  as  to  render  it 
valueless  for  use  at  the  time  that  plaintiff  was  ejected.  Held,  that 
since  the  cause  of  action  as  set  up  in  the  petition  was  in  contract,  and 
not  in  tort,  there  was  no  fatal  variance  between  the  proof  and  peti- 
tion. 

Same — Expulsion  of  Passenger — Damages — Pleading. — In  an  action 
for  expulsion  of  a  passenger  from  the  train,  there  can  be  no  recovery 
for  loss  of  time  or  expense  incurred,  in  the  absence  of  appropriate 
pleading  and  proof. 

Same — ^Punitive  Damages.* — Where  a  conductor,  in  ejecting  a  pas- 
senger from  the  train  because  of  the  apparent  invalidity  of  his  ticket, 
does  not  act  in  a  rough  or  unkind  manner,  and  does  not  apply  to  him 
force  or  threats,  or  even  place  his  hand  upon  him  except  to  assist  him 
down  the  car  steps,  punitive  damages  cannot  be  recovered  against 
the  railroad. 

Damages — Exemplary  Damages — Question  for  Court.  —  Whether 
there  is  any  evidence  in  a  given  case  to  justify  the  assessment  by  the 
jury  of  exemplary  damages  is  for  the  determination  of  the  court. 

♦For  the  authorities  in  this  series  on  the  question  when,  and  when 
not,  punitive  or  exemplary  damages  can  be  recovered  against  a  car- 
rier for  wrongs  to  its  passengers,  see  foot-notes  appended  to  Peter- 
son V.  Middlesex,  etc.,  Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng. 
R.  Cas..  N.  S.,  672;  Dagnall  v.  Southern  Ry.  Co.  (S.  Car.),  15  R.  R. 
R.  59,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  59;  foot-notes  appended  to 
Southern  Ry.  Co.  v.  Lanning  (Miss.),  15  R.  R.  R.  1,  38  Am.  &  Eng. 
R.  Cas.,  N.  S..  1;  Pickett  v.  Southern  Ry.  Co.  (S.  Car.),  14  R.  R.  R. 
269,  .37  Am.  &  Eng.  R.  Cas.,  N.  S.,  269;  Yazoo  &  M.  V.  R.  Co.  v, 
Mattingly  fMiss.).  14  R.  R.  R.  48,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  48; 
Northern  Cent.  Ry.  Co.  v.  Newman  (Md.),  10  R.  R.  R.  525,  33  Am. 
&  Eng.  R.  Cas.,  N.  S.,  525. 


20  Vol  20  R  R  R— Voi,  43  Am  &  Eng  R  Cas,  N  S 

Illinois  Cent.  Rt  Co.  v.  Jennings 

for  the  reason  that  the  engine  is  not  desifi:ned  for  carrying:  pas- 
sengfers,  and  is  so  obviously  dangerous  that  his  presence  there 
will  preclude  him  from  damagfes,  either  with  or  without  the  in- 
vitation of  the  conductor  or  eng^ineer.  In  4  Elliott  on  Railroads, 
§  1632,  it  is  said  that  under  ordinary  circumstances  an  employee 
has  no  implied  authority  to  receive  passengers  on  an  engine,  and 
that  such  an  act  as  riding  on  an  engine  is  so  obviousljjdangerous 
that,  except  in  case  of  an  emergency  a  passenger  cannot  do  so, 
even  with  the  consent  of  the  conductor,  and  hold  the  company 
liable. 

There  may  be  exceptional  circumstances  or  an  emergency  un- 
der which,  as  a  matter  of  fact,  a  shipper  in  charge  of  his  stock 
may  suppose  that  the  conductor,  or  even  an  engineer  or  other 
employee,  has  authority  to  permit  him  to  ride  upon  an  engine. 
The  case  of  Lake  Shore  &  Michigan  Southern  Railroad  Co.  v. 
Brown,  123  111.  162,  14  N.  E.  197,  5  Am.  St.  Rep.  510,  was  of 
that  character.  Brown,  a  stockman,  shipped  a  carload  of  hogs 
to  the  Union  Stockyards  in  Chicago  and  rode  in  a  caboose  to  the 
railroad  company's  yards  at  that  city.  There  was  a  custom  to 
pass  shippers  of  live  stock  from  that  point  to  the  stockyards  with- 
out pay,  but  there  was  no  evidence  of  any  contract  as  to  how 
Brown  was  to  be  carried.  The  caboose  was  detached  from  the 
train  and  put  on  another  train,  and  a  switch  engine  was  attached 
to  the  car  containing  Brown's  stock  to  take  it  to  the  stockyards. 
Brown  had  a  right  to  accompany  his  stock  and  to  be  carried  by 
the  railroad  company,  and  was  compelled  to  ride  upon  the 
switch  engine,  as  directed  by  the  engineer.  Through  negligence 
in  making  a  running  switch  he  was  thrown  off  and  received 
injuries  from  which  he  died.  The  question  was  left  to  the  jury 
to  say,  as  a  matter  of  fact,  whether,  under  the  instructions, 
Brown  was  rightfully  on  the  engine;  and  it  was  held,  under  the 
circumstances  of  the  case,  that  he  might  have  supposed  that 
those  in  charge  of  the  engine  and  car  of  stock  had  authority  to 
direct  him  to  ride  upon  the  engine,  and  that  it  would  not  be 
proper  for  the  court  to  instruct  the  jury  as  a  matter  of  law  that 
he  was  wrongfully  there.  In  that  case  there  was  no  contract  as 
to  the  place  where  the  shipper  should  ride  and  no  caboose  in 
which  he  could  ride,  and  the  question  of  authority  was  treated  as 
one  of  fact.  It  was  held  that,  if  those  in  charge  of  the  car  invited 
the  shipper  to  ride  upon  the  engine,  they  must  operate  the  train 
with  due  regard  to  his  safety  and  were  responsible  for  their 
negligence  in  making  a  flying  switch.  This  case  is  entirely  un- 
like that  one,  for  the  reasons  that  there  was  a  caboose  in  which 
plaintiff  had  a  right  to  ride,  a  contract  by  which  he  was  to  ride 
in  the  caboose,  and  no  negligence,  either  alleged  or  proved,  in 
the  management  or  operation  of  the  train.  It  is  clear  that  the 
law  lays  down  no  rule  that  under  the  circumstances  of  this  case 
the  conductor  had  a  right  to  waive  the  stipulations  of  the  con- 
tract, and  therefore  the  court  misdirected  the  jury  as  to  the  law. 

The  second  instruction,  given  at  the  request  of  the  plaintiff, 
recited  the  ordinary  duties  of  carriers  of  passengers  and  was  not 
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applicable  to  the  case.  It  ipfnored  the  contract  and  the  entire 
question  of  the  authority  of  the  conductor  to  invite  or  direct  the 
plaintiff  to  ride  on  the  engfine. 

The  judgements  of  the  Appellate  Court  and  circuit  court  are 
reversed,  and  the  cause  is  remanded  to  the  circuit  court. 

Reversed  and  remanded. 


Southern  Ry.  Co.  in  Kentucky  v.  Hawkins. 

(Court  of  Appeals  of  Kentucky,  Nov.  9,  1905.) 

[83  S.  W.   Rep.   258.] 

Carriers — Passengers — Expulsion  by  Conductor — Character  of  Act.* 

— Where  a  conductor,  to  whom  a  ticket  is  presented  by  a  passenger, 
believes  it  to  be  his  duty  to  reject  the  ticket  because  of  its  invalidity 
for  travel  on  the  date  on  which  it  is  presented,  and  the  passenger 
fails  to  pay  the  fare  demanded  of  him,  the  conductor  is  not  guilty  of 
a  tort  in  expelling  the  passenger  from  the  train,  unless  he  accom- 
panies such  expulsion  with  unreasonable  or  unnecessary  force  or 
insult. 

Same — Plefiding — ^Variance. — A  petition  alleged  the  purchase  of  a 
ticket  by  plaintiff  which  entitled  him  to  ride  on  defendant's  train,  and 
that  defendant's  conductor  willfully,  wrongfully,  and  in  violation  of 
plaintiH^s  rights  as  a  passenger  forced  him  to  leave  the  train.  The 
evidence  showed  the  purchase  of  the  ticket  as  alleged,  but  that, 
through  the  negligence  of  the  ticket  agent  or  of  a  prior  conductor 
than  the  one  who  ejected  plaintiff,  it  was  so  punched  as  to  render  it 
valueless  for  use  at  the  time  that  plaintiff  was  ejected.  Held,  that 
since  the  cause  of  action  as  set  up  in  the  petition  was  in  contract,  and 
not  in  tort,  there  was  no  fatal  variance  between  the  proof  and  peti- 
tion. 

Same — Expulsion  of  Passenger — Damages — Pleading. — In  an  action 
for  expulsion  of  a  passenger  from  the  train,  there  can  be  no  recovery 
for  loss  of  time  or  expense  incurred,  in  the  absence  of  appropriate 
pleading  and  proof. 

Same — Punitive  Damages.* — Where  a  conductor,  in  ejecting  a  pas- 
senger from  the  train  because  of  the  apparent  invalidity  of  his  ticket, 
does  not  act  in  a  rough  or  unkind  manner,  and  does  not  apply  to  him 
force  or  threats,  or  even  place  his  hand  upon  him  except  to  assist  him 
down  the  car  steps,  punitive  damages  cannot  be  recovered  against 
the  railroad. 

Damages — Exemplary  Damages — Question  for  Court.  —  Whether 
there  is  any  evidence  in  a  given  case  to  justify  the  assessment  by  the 
jury  of  exemplary  damages  is  for  the  determination  of  the  court. 

*For  the  authorities  in  this  series  on  the  question  when,  and  when 
not.  punitive  or  exemplary  damages  can  be  recovered  against  a  car- 
rier for  wrongs  to  its  passengers,  see  foot-notes  appended  to  Peter- 
son V.  Middlesex,  etc.,  Co.  (N.  J.),  15  R.  R.  R.  672,  38  Am.  &  Eng. 
R.  Gas..  N.  S.,  672;  Dagnall  r.  Southern  Ry.  Co.  (S.  Car.),  15  R.  R. 
R.  59,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  59;  foot-notes  appended  to 
Southern  Ry.  Co.  v.  Lanning  (Miss.),  15  R.  R.  R.  1,  38  Am.  &  Eng. 
R.  Cas..  N.  S..  1;  Pickett  v.  Southern  Ry.  Co.  (S.  Car.),  14  R.  R.  R. 
269,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  269;  Yazoo  &  M.  V.  R.  Co.  v. 
Mattinjjly  (Miss.),  14  R.  R.  R.  48,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  48; 
Northern  Cent.  Ry.  Co.  v.  Newman  (Md.),  10  R.  R.  R.  525,  33  Am. 
&  Eng.  R.  Cas.,  N.  S.,  525. 
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Carriers — Excesive  Verdicts.! — In  an  action  af^ainst  a  carrier  for 
the  ejection  of  a  passenger  because  of  the  apparent  invalidity  of  his 
ticket,  where  the  evidence  showed  that  the  conductor  did  not  act 
roughly  or  unkindly,  and  the  ejection  took  place  about  a  mile  from 
the  town  at  which  plaintiff  jfot  on  the  train,  and  merely  obli|?ed  him 
to  walk  back  to  the  town  and  remain  there  until  the  next  day,  a  ver- 
dict for  $1,000  was  jj^rossly  excessive. 

Same — Evidence — Declarations  of  Fellow  Passengers. — In  an  ac- 
tion against  a  carrier  for  the  wrongful  ejection  of  a  passenger,  dec- 
larations of  passengers  in  the  car  that  plaintiff  was  a  "beat  and 
bum,"  made  as  he  walked  out  of  the  car  behind  the  conductor,  were 
incompetent. 

Appeal  from  Circuit  Court,  Mercer  County. 
"To  be  officially  reported." 

Action  by  W.  A.  Hawkins,  by  his  next  friend,  ag^ainst  the 
Southern  Railway  Company  in  Kentucky.  From  a  judgement  for 
plaintiff,  defendant  appeals.    Reversed. 

£.  H,  Gaither  and  Humphrey,  Hines  &  Humphrey,  for  ap- 
pellant. 

IV.  C.  Bell  and  Robt,  Harding,  for  appellee. 

Settle,  J.  The  appellee,  W.  A.  Hawkins,  20  years  of  age,  by 
D.  B.  Hawkins,  his  next  friend,  sued  the  appellant  railroad  com- 
pany for  his  allej5:ed  wrong^ful  ejection  by  the  conductor  from 
one  of  its  passenger  trains  upon  which  he  was  attempting  to  ride 
from  Harrodsburg  to  McBrayer,  a  distance  of  about  15  miles. 
The  facts  alleged  in  the  petition  as  constituting  his  cause  of  ac- 
tion are  that  on  Sunday  evening,  September  14,  1902,  he  pur- 
chased of  appellant's  ticket  agent  at  McBrayer,  and  paid  for,  a 
round-trip  ticket  which  entitled  him  to  ride  as  a  passenger  on 
appellant's  passenger  train  from  McBrayer  to  Harrodsburg  on 
the  evening  of  that  dav.  and  to  return  on  another  of  its  trains 
from  Harrodsburg  to  McBrayer  on  the  following  day,  Septem- 
ber 15th;  that  he  did  on  the  night  of  the  14th  ride  on  appellant's 
passenger  train  from  McBrayer  to  Harrodsburg,  and  on  the  af- 
ternoon of  the  following  day  got  aboard  of  another  of  its  passen- 
ger trains  at  Harrodsburg  with  the  intention  of  returning  to 
McBrayer,  but  upon  reaching  a  point  about  one  mile  from 
Harrodsburg  appellant's  conductor  in  charge  of  the  train  will- 
fully, unlawfully,  wrongfully,  and  in  violation  of  his  rights  as  a 

tFor  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  for  refusal  or  failure  to  carry  a  passenger,  see  foot-note 
appended  to  Louisville,  etc..  Rv.  Co.  v,  Covetts  (Ky.).  15  R.  R.  R. 
63,  38  Am.  &  Enfif.  R.  Cas.,  N.  S..  63;  foot-note  appended  to  Miller  v. 
Southern  Ry.  Co.  (S.  Car.),  15  R.  R.  R.  33,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  33:  Southern  Ry.  Co.  zk  Lanninj?  (Miss.).  15  R.  R.  R.  1,  38  Am. 
&  Eng.  R.  Cas.,  N.  S..  1;  Cain  v.  Louisville  &  N.  R.  Co.  (Ky.),  14  R. 
R.  R.  376,  37  .\m.  &  Engr.  R.  Cas.,  N.  S.,  376. 

For  the  authorities  in  this  series  on  the  question  of  the  rifz^ht  to  re- 
cover for  the  humiliation  and  other  mental  suflFerinjf  of  a  wrongfully 
ejected  passenger,  see  foot-note  appended  to  Georgia  Ry.  &  Electric 
Co.  V.  Raker  (Ga.),  13  R.  R.  R.  259,  36  Am.  &  Eng.  R.  Cas.,  N.  S.. 
259. 
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passeng^er  forced  and  required  him  to  leave  the  train,  whereby 
he  was  compelled  to  walk  back  to  Harrodsburg:  and  there  remain 
until  the  next  day ;  that  his  ejection  from  the  train  was  effected 
in  the  presence  of  other  passeng^ers  and  caused  him  ^eat  humilia- 
tion of  feelingr,  subjecting*  him  to  annoyance  and  inconvenience, 
by  all  which  he  was  damagfed  in  the  sum  of  $2,000.  The  ap- 
pellant's answer  contained  a  traverse  of  the  averments  of  the 
petition.  Upon  the  trial  of  the  case  appellee  recovered  a  verdict 
and  judfifment  for  $1,000.  A  new  trial  was  sought,  and  a  re- 
versal is  now  asl^ed,  by  appellant  upon  three  grounds :  ( 1 )  That 
the  learned  special  judge  should  have  given  the  jury  a  peremptory 
instruction  to  find  for  appellant;  (2)  that  he  erred  in  instructing 
the  jury;  (3)  that  the  verdict  is  excessive. 

It  is  insisted  for  appellant  that  it  was  entitled  to  the  peremp- 
tory instruction,  because  the  petition  sought  to  recover  for  the 
alleg:ed  wrong-ful  ejection  of  appellee  from  appellant's  train, 
whereas  he  was  properly  put  off  the  train  by  the  conductor  be- 
cause his  right  to  ride  thereon  was  limited  by  his  ticket,  through 
the  mistake  of  the  agent  who  issued  it,  to  September  14th,  the  day 
of  its  purchase,  and  did  not  entitle  him  to  be  carried  on  its  train 
on  the  15th,  and  that,  as  there  was  no  violence  or  unnecessary 
force  used  by  the  conductor  in  ejecting  him  from  the  train,  he 
should  have  sued  appellant  for  breach  of  contract  growing  out 
of  the  negligence  or  mistake  of  the  ticket  agent,  and  not  in  tort 
for  being:  put  off  the  train.  We  are  aware  it  was  held  by  this 
court  in  L.  &  E.  Ry.  Co.  v.  Lyons,  20  Ky.  Law  Rep.  516,  46  S. 
W.  209.  that  the  "ticket  of  the  passenger  must  usually  be  treated 
as  conclusive  evidence  of  the  passenger's  rights  as  between  him 
and  the  conductor,  leaving  the  passenger  to  his  action  against 
the  carrier  if  he  has  not  been  given  such  a  ticket  as  the  contract 
called  for;  otherwise,  the  conductor  would  be  compelled  to  ac- 
cept the  statements  of  the  passenger  in  reference  to  and  con- 
tradictorv  of  the  ticket  presented  to  and  relied  on  by  him."  But 
it  was  also  held  in  the  same  case  that,  where  the  ticket  does  not 
purport  to  be  and  is  not  the  complete  agreement  between  the 
carrier  and  the  passenger,  supplementary  evidence  is  competent 
to  show  what  was  the  real  contract  indicated  by  the  ticket.  In 
the  case  at  bar  it  must  be  taken  as  true,  because  so  testified  by 
appellee  and  not  contradicted,  that  he  ordered  of  appellant's  ticket 
agent  at  McBrayer  and  paid  for  a  ticket  which  entitled  him  to 
be  carried  as  a  passenger  on  appellant's  railroad  from  that  place 
to  Harrodsburg:  on  Sunday,  September  14th,  and  to  be  returned 
from  the  latter  city  to  McBrayer  on  Monday,  the  15th,  though 
he  did  not  examine  the  ticket  while  in  his  possession  to  see  that  it 
in  terms  conformed  to  the  contract.  It  is  also  true  that  the 
ticket  agent  knew  when  he  sold  appellee  the  ticket  that  it  was  to 
be  used  on  the  train  that  night,  and  that  there  would  be  no  other 
upon  which  he  could  that  day  return  to  McBrayer.  It  is  likewise 
true  that  the  ticket,  when  presenced  to  appellant's  conductor  bv 
appellee  on  Monday.  September  15th,  showed  that  it  was  not 
good  after  the  14tb,  as  the  conductor  told  him;  but  it  does  not 
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satisfactorily  appear  from  the  evidence  whether  the  punch  mark 
on  the  return  part  of  the  ticket,  showing  it  expired  on  the  14th, 
was  made  by  tfie  ticket  agent  when  he  sold  and  delivered  it  to 
appellee,  or  by  the  conductor  in  charge  of  the  train  on  which 
appellee  went  to  Harrodsburg  on  that  day.  In  other  words,  it 
does  not  appear  whether  the  negligence  of  the  ticket  agent  or 
that  of  the  first  conductor  rendered  the  ticket  valueless  for  the 
use  on  the  15th.  It  was  the  act  of  one  of  them,  and  both  were 
the  agents  of  appellant. 

Be  that  as  it  may,  it  is  manifest  that  the  conductor  to  whom 
it  was  presented  by  appellee  after  leaving  Harrodsburg  believed 
it  to  be  his  duty  to  reject  it;  and,  as  appellee  failed  to  pay  the 
fare  demanded  of  him,  his  expulsion  by  the  conductor  from  the 
train  was  not  tortious,  unless  accompanied  with  unreasonable 
and  unnecessary  force  or  insult.  We  may  say  of  this  case,  as  was 
said  in  L.  &  E.  Ry.  Co.  v,  Lyons,  supra :  "Although  it  is  alleged 
in  the  petition  that  the  conductor  wrongfully,  maliciously,  and  to 
the  humiliation  of  appellee  ejected  him  from  the  train,  the  action 
is  essentially  and  in  form  ex  contractu,  and  the  recovery,  if  any, 
must  necessarily  be  limited  to  compensatory  damages."  Accept- 
ing this  view  of  the  case,  we  do  not  think  there  was  such  a 
variance  between  the  proof  and  cause  of  action  set  forth  in  the 
petition  as  would  have  authorized  the  giving  of  the  peremptory 
instruction  asked  by  appellant. 

We  are  further  advised  by  the  opinion  of  the  case,  supra,  that 
for  wrongful  ejection  from  a  train  without  force  or  violence  the 
compensatory  damages  that  may  be  recovered  will  embrace  mor- 
tification and  humiliation  of  feeling,  as  well  as  any  inconvenience, 
loss  of  time,  and  such  necessary  expense,  by  way  of  additional 
railroad  fare,  as  may  result  from  the  ejection ;  but,  as  neither  loss 
of  time  or  expense  was  alleged  or  proven  in  this  case,  there  can 
be  no  recovery  as  to  either  of  these  items.  The  instructions  of 
the  trial  judge  should  have  confined  the  recovery  to  compensa- 
tory damages. 

Appellee,  W.  A.  Hawkins,  and  his  uncle,  J.  C.  Bond,  furnished 
all  the  testimony  given  in  this  case,  and  the  latter  testified  only  as 
to  the  condition  of  the  former  when  he  returned  to  his  (Bond's) 
home  in  Harrodsburg  after  being  ejected  from  the  train.  Ac- 
cording to  appellee's  testimony  he  was  expelled  from  the  train 
about  a  mile  from  Harrodsburg,  to  which  place  he  immediately 
returned.  When  on  the  train  he  was  approached  by  the  con- 
ductor for  his  ticket.  Appellee  handed  him  his  ticket,  and  there- 
upon the  following  conversation  occurred  between  them,  which 
we  give  in  appellee's  own  words:  "The  conductor  looked  at  it 
[the  ticket]  and  said  it  was  no  good;  that  I  could  not  ride  on 
that.  I  asked  him  why,  and  he  said  the  ticket  wasn't  any  good. 
I  told  him  I  got  it  the  evening  before  and  paid  full  fare  for  it. 
He  still  said  it  was  no  account,  and  I  would  have  to  pay  my  fare 
or  get  off.  I  told  him  I  couldn't  pay  my  fare ;  that  I  didn't  have 
any  money.     He  said  there  wasn't  any  use  in  talking  about  it. 
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and  he  pulled  the  bell  cord  and  stopped  the  train.  He  walked  in 
front  of  me,  and  when  we  ^ot  to  the  step  he  took  me  by  the  arm 
until  I  fi^ot  down  the  steps.  He  did  not  g^et  off  the  train.  He 
helped  me  down  to  the  bottom  step ;  it  seemed  to  me  in  a  pretty 
rou^h  way.  He  held  me  tolerable  tight,  but  did  not  hurt  me." 
It  will  be  observed  that  the  conductor  was  neither  offensive  nor 
insulting  to  appellee,  he  applied  to  him  neither  force  nor  threats, 
and  did  not  even  place  his  hand  upon  him,  except  to  assist  him 
down  the  car  steps.  It  is  true  the  witness  thought  he  helped  him 
down  the  steps  in  a  pretty  rough  way ;  yet,  when  he  describes  his 
manner  and  explains  what  he  did,  it  is  apparent  that  he  was 
neither  rough  nor  unkind.  It  is  patent,  therefore,  that  the  con- 
duct of  the  conductor  was  not  such  as  to  manifest  a  wanton  or 
reckless  disregard  of  appellee's  rights  or  a  disposition  to  oppress 
or  humiliate  him.  What  he  said  and  did  gave  no  cause  for  the 
infliction  of  punitive  damages  upon  his  employer.  Therefore  the 
instruction  as  to  punitive  damages  should  not  have  been  given. 
It  seems  to  be  well  settled  that  whether  there  is  any  evidence  in  a 
^ven  case  to  justify  the  assessment  by  the  jury  of  exemplary 
damages  is  for  the  determination  of  the  court.  Sedgwick  on 
Damages,  §  387;  McHenry  Coal  Co.  v,  Sneddon,  98  Ky.  686, 
U  S.  W.  228;  Lex.  Ry.  Co.  v.  Fain,  25  Ky.  Law  Rep.  2243, 
80  S.  W.  463. 

The  verdict  of  $1,000  returned  by  the  jury  was  flagrantly  ex- 
cessive, because  far  beyond  the  maximum  of  just  compensation. 
It  can  be  explained  only  upon  the  ground  that  it  resulted  from 
passion  or  prejudice  on  the  part  of  the  jury.  An  examination  of 
the  following  cases,  strikingly  like  the  one  at  bar,  but  some  of 
which  represent  greater  wrongs  to  the  plaintiffs  therein  are  here 
shown,  will  manifest  the  uniform  purpose  of  this  court  to  limit 
the  recovery  in  this  class  of  cases  to  compensatory  damages, 
where  the  dements  of  unnecessary  force  and  oppression  are 
wanting^:  M.  &  O.  R.  R.  Co.  v.  Reeves,  25  Ky.  Law  Rep.  2239, 
80  S.  W.  471 ;  Ky.  Central  R.  R.  Co.  v.  Biddle,  17  Ky.  Law  Rep. 
1363,  34  S.  W.  904 ;  L.  &  N.  R.  R.  Co.  v.  Jackson,  18  Kv.  Law 
Rep.  296,  36  S.  W.  173 ;  L.  &  E.  Ry.  Co.  v.  Lyons,  20  Kv.  Law 
Rep.  516,  46  S.  W.  209;  Strull  v.  L.  &  N.  R.  R.  Co.,  25  Ky.  Law 
Rep.  678,  76  S.  W.  181 ;  L.  &  N.  R.  R.  Co.  v.  Champion,  24  Ky. 
Law  Rep.  87,  68  S.  W.  143. 

We  think  the  declarations  of  passengers  in  the  car  that  appellee 
was  a  "beat  and  bum,"  to  which  they,  according  to  appellee's 
testimony,  gave  voice  as  he  walked  out  of  the  car  behind  the 
conductor,  were  clearly  incompetent,  and  should,  therefore,  have 
been  excluded  from  the  jury.  L.  &  N.  R.  R.  Co.  v,  Simpson, 
111  Ky.  754,  64  S.  W.  733,  3  R.  R.  R.  513,  26  Am.  &  Eng.  R. 
Cas.,  N.  S.,  513. 

Except  to  the  extent  that  they  authorized  the  jury  to  allow 
punitive  damages,  we  think  the  instructions  reasonably  correct; 
but  for  the  errors  indicated  the  judgment  is  reversed,  and  cause 
remanded  for  a  new  trial  consistent  with  the  opinion. 
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Webb  v.  Southern  Ry.  Co. 

(Supreme   Court  of  Alabama,  April   19,   1905.) 

[39  So.  Rep.  262.] 


Cotitract — Breach — Pleading. — Where,  in  an  ac- 
tion aRainst  a  carrier  for  breach  of  a  contract  for  the  transportation 
of  hoRS,  plaintiffs  first  count  in  his  complaint  was  in  the  Code  form, 
he  was  entitled  to  recover  thereon,  though  the  evidence  showed  that 
the  shipment  was  made  under  bills  of  lading  containing  special 
stipulations. 

Same  —  Decreased  Weight. — In  an  action  against  a  carrier  for 
breach  of  a  contract  for  the  shipment  of  certain  hogs,  which  de- 
fendant failed  to  deliver  according  to  the  contract,  plaintiff  was  en- 
titled to  recover  damages,  resulting  from  their  decreased  weight  and 
their  decreased  market  value  during  their  detention,  under  a  count 
in  the  complaint  in  the  Code  form,  in  the  absence  of  a  stipulation  in 
the  contract  foY  a  different  measure  of  damages. 

Same — Bill  of  Lading — Alteration — Special  Agent— -Action.* — Plain- 
tiff having  directed  defendant's  agent  as  to  the  consignees  of  certain 
hogs,  a  contract  of  affreightment  was  executed  naming  such  persons 
as  consignees.  Plaintiff  directed  his  servant  to  drive  the  hogs  to  the 
place  of  shipment  and  put  them  into  the  car,  which  had  been  previ- 
ously ordered,  and  such  servant,  without  any  authority,  directed  the 
words  "Union  Stockyards"  to  be  written  on  the  waybill  in  pencil 
under  the  names  of  the  consignees,  whereupon  the  hogs  were  de- 
livered to  the  stockyards  company.  Held,  that  defendant  was  not 
authorized  to  make  such  delivery,  and  that  the  same  constituted  a 
conversion  of  the  hogs. 

Same — Contract — Construction. — Failure  of  a  shipper  to  accom- 
pany his  hogs  and  unload  them  on  arrival  at  destination,  as  provided 
by  the  contract  of  affreightment,  did  not  relieve  the  carrier  from 
liability  for  misdelivery. 

Same — Detention — Lien. — Where  a  carrier  instead  of  delivering 
certain  hogs  to  the  consignees,  delivered  them  to  a  stockyards  com- 
pany, and  thereby  converted  them,  it  was  immaterial  to  the  carrier's 

♦For  the  authorities  in  this  series  on  the  duty  of  the  carrier  to 
deliver  freight  to  the  party  entitled  to  receive  it,  see  foot-note  ap- 
pended to  National  Newark  Banking  Co.  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  J.),  12  R.  R.  R.  745,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  745. 

For  the  authorities  in  this  series  on  the  question  as  to  what  con- 
stitutes conversion  of  freight  by  the  carrier,  see  Ryland  &  Rankin  v. 
Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  R.  R.  R.  279,  36  Am.  &  Eng. 
R.  Cas.,  N.  S.,  279  (carrier  can  not  be  charged  with  conversion  of 
freight,  on  account  of  delay  in  delivering,  if  it  is  safely  kept,  unless 
there  has  been  demand  for  and  refusal  of  delivery) ;  Marshall  & 
Michel  Grain  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.  (Mo.),  9  R.  R. 
R.  299,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  299  (conversion  where  delivery 
to  consignee  without  presentation  of  bill  of  lading  or  payment  of 
draft);  Collins  v.  Illinois  Cent.  R.  Co.  (Mo.),  3  R.  R.  R.  37,  26  Am. 
&  Eng.  R.  Cas.,  N.  S.,  37  (sufficiency  oit  evidence  of);  Gulf,  C  &  S. 
F.  Ry.  Co.  V.  Darby  (Tex.),  3  R.  R.  R.  1,  26  Am.  &  Eng.  R.  Cas.,  N. 
S..  1  (conversion  of  wheat  recovered  and  retained  by  carrier,  during 
delay  in  carriage  and  delivery);  note,  10  R.  R.  R.  481,  33  Am.  &  Eng. 
R.  Cas.,  X.  S.,  481;  Baker  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  6  Am.  & 
Eng.  R.  Cas.,  N.  S.,  772;  Downing  v.  Outerbridge  (C.  C.  A.),  10  Am. 
&  Eng.  R.  Cas.,  X.  S.,  861 ;  Gulf,  C.  &  S.  R.  Co.  v.  Fowler  (Tex.  Civ. 
App.),  3  \m.  &  Eng.  R.  Cas.,  N.  S.,  424. 
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liability  that  it  was  entitled  to  retain  the  hogs  until  the  freight  was 
paid. 

Same — Misdelivery — Claim — Notice. — A  provision  in  a  contract  of 
affreightment  that  it  should  be  a  condition  precedent  to  the  right  of 
the  shipper  to  recover  damage  for  loss  or  injury  to  the  live  stock 
that  he  give  notice  in  writing  of  his  claim  to  the  agent  of  the  carrier 
actually  delivering  the  stock  to  him,  whether  at  destination  or  at  any 
intermediate  point  where  the  same  may  be  actually  delivered,  before 
the  stock  is  removed  from  the  place  of  destination  and  before  the 
stock  is  intermingled  with  other  stock,  has  no  application  to  a  claim 
for  damages  for  misdelivery. 

Same — Damages.! — Where  defendant  railroad  company  misdeliv- 
cred  certain  hogs  to  a  stockyards  company,  instead  of  the  consignee, 
plaintiff  was  entitled  to  recover  a  sum  which  he  was  required  to  pay 
the  stockyards  company  for  feeding  the  hogs  before  he  could  regain 
possession  thereof. 

Same. — Plaintiff  was  not  entitled  to  recover  expense  incurred  by 
him  on  a  trip  to  the  place  of  destination  of  the  hogs  in  order  to  re- 
cover them;  such  expense  not  being  the  proximate  or  natural  conse- 
quence of  the  carrier's  breach  of  contract. 

Same. — A  provision  in  a  contract  for  shipment  of  hogs  that, 
should  damage  occur  for  which  the  carrier  might  be  liable,  the  value 
at  the  place  and  date  of  shipment  should  govern  the  settlement,  in 
which  the  amount  claimed  should  not  exceed  $5  for  each  hog,  had  no 
application  to  a  claim  for  damages  for  misdelivery,  and  did  not  pre- 
vent plaintiff  from  recovering  damages,  consisting  of  a  fall  in  the 
market  price  at  the  place  of  destination. 

Appeal  from  Circuit  Court,  Jackson  County;  J.  A.  Bilbro, 
Jud^e. 

Action  by  L.  T.  Webb  ag'ainst  the  Southern  Railway  Com- 
pany for  breach  of  a  contract  for  the  transportation  of  hogs. 
From  a  judgement  in  favor  of  plaintiff  for  less  than  the  relief  de- 
manded, both  parties  appeal.    Reversed. 

The  complaint  contained  two  counts.  The  first  count  was  in 
the  Code  form  against  a  common  carrier  upon  a  bill  of  lading. 
The  second  count  sought  to  recover  damages  for  special  breaches 
of  the  contract  of  affreightment  by  reason  of  the  defendant  fail- 
ing to  deliver  the  car  load  of  hogs  shipped  to  the  consignees. 
The  damages  claimed  are  sufficiently  shown  in  the  opinion.  The 
defendant  pleaded  the  general  issue  and  several  special  pleas. 
The  second  special  plea  was  in  words  and  figures  as  follows: 
"It  did  not  contract  with  plaintiff  in  the  manner  and  form  as  al- 
leged." The  third,  fourth,  and  fifth  special  pleas  set  up  the  fact 
that  the  plaintiffs  did  not  keep  and  perform  the  stipulation  of 
said  contract  mentioned  in  count  2,  in  that  he  failed  to  unload 
said  hogs  and  failed  to  ride  on  the  same  freight  train,  and  that  he 
did  not  give  notice  in  writing  of  his  claim  as  required  by  said 
contract.  The  sixth  special  plea  set  up  that  on  the  day  of  the 
shipment  plaintiff's  agent,  one  Robinson,  modified  the  contract 
of  affreightment  by  directing  that  said  hogs  should  be  shipped  to 

tFor  the  authorities  in  this  series  on  the  question  as  to  what  dam- 
ages are  recoverable  for  loss  of,  or  injury  to,  or  delay  in  delivering 
freight,  see  foot-note  appended  to  Lewark  v.  Norfolk  &  S.  R.  Co. 
(N.  Car.),  14  R.  R.  R.  420,  37  Am.  &  Eng.  R.  Gas.,  N.  S.,  420. 
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Askew  &  Mixon,  care  of  Union  Stockyards,  and  that  there  was 
endorsed  on  the  waybill  by  defendant's  aj^ent  the  fact  that  they 
were  so  shipped. 

The  contract  of  affreightment,  which  was  introduced  in  evi- 
dence, contained  the  following  stipulations:  "And  it  is  further 
agreed  that  the  owner  and  shipper,  or  his  ag^ent  or  agents  in 
charge  of  stock,  shall  ride  upon  the  freight  train  on  which  the 
stock  is  transported,  and  that  he  does  assume  and  release  said 
railroad  companies  ifrom  all  risk  of  personal  injury  while  upon 
or  about  the  train  of  the  companies.  And  it  is  further  agreed 
that,  should  damages  occur  for  which  the  companies  may  be  lia- 
ble, the  value  at  the  place  and  date  of  shipment  shall  govern  the 
settlement,  in  which  the  amount  claimed  shall  not  exceed,  ♦  *  * 
for  hogs,  $5.00  each.  And  it  is  further  agreed  that,  as  a  condition 
precedent  to  the  right  of  the  owner  and  shipper  to  recover  any 
damage  for  any  loss  or  injury  to  said  live  stock,  he  will  give 
notice  in  writing  of  his  claim  therefor  to  the  agent  of  the  rail- 
road company  actually  delivering  said  stock  to  him,  whether  at 
the  point  of  destination  or  at  any  intermediate  point  where  the 
same  may  be  actually  delivered,  before  said  stock  is  removed  from 
the  place  of  destination  above  mentioned,  and  before  said  stock 
is  intermingled  with  the  other  stock."  Against  the  objection  and 
exception  of  the  defendant  the  plaintiff  introduced  evidence  tend- 
ing to  show  that,  before  he  could  obtain  possession  of  the  car 
load  of  hogs,  which  had  been  delivered  to  the  Brady  Union 
Stockyards,  he  was  required  to  pay  to  said  stockyards  the  sum 
of  $73.62,  which  was  the  feed  bill  charged  by  said  stockyards  for 
feeding  the  hogs  after  their  delivery;  that  it  was  necessary  for 
him  to  make  a  special  trip  to  Atlanta,  the  expenses  of  which  were 
shown ;  and  that  there  was  considerable  loss  in  the  weight  of  the 
hogs  during  their  detention.  The  other  facts  in  the  case  neces- 
sary to  an  understanding  of  the  decision  on  the  present  appeal 
are  sufficiently  stated  in  the  opinion. 

Among  other  charges  requested  by  the  defendant,  to  the  court's 
refusal  to  give  each  of  which  the  defendant  separately  excepted, 
was  the  general  affirmative  charge  in  favor  of  the  defendant. 
The  court,  in  its  oral  charge  to  the  jury,  instructed  them  in  effect 
that  the  plaintiff  was  entitled  to  recover  the  amount  paid  to  the 
Brady  Union  Stockyards  and  the  expenses  of  his  trip  to  At- 
lanta, and  the  amount  or  value  of  the  loss  in  weight  of  the 
hogs  between  the  time  they  should  have  been  delivered  to  Askew 
&  Mixon  and  the  time  they  were  received  by  the  plaintiff,  based 
on  Paint  Rock  market.  To  this  portion  of  the  court's  oral 
charge,  the  defendant  separately  excepted.  The  court  in  its 
oral  charge  also  instructed  the  jury  that  plaintiff  could  not  re- 
cover anything  on  account  of  the  fall  in  price  of  hogs  in  Atlanta, 
and  that  under  the  contract  the  recovery  must  be  based  on  the 
price  of  hogs  at  Paint  Rock,  Ala.,  and  it  appeared  from  the 
evidence  that  there  had  been  no  depreciation  in  the  market  value 
of  hogs  at  Paint  Rock.  To  this  portion  of  the  court's  oral  charge 
to  the  jury  the  plaintiff  separately  excepted. 
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There  were  verdict  and  judgement  in  favor  of  the  plaintiff, 
assessing  his  damafi:es  at  $120.26.  The  defendant  made  a  motion 
for  a  new  trial  upon  the  gjounds  that  the  verdict  of  the  jury  was 
excessive  and  was  contrary  to  the  evidence.  This  motion  was 
overruled,  and  the  defendant  duly  excepted.  The  defendant  ap- 
pealed, and  assi^ed  as  error  the  several  rulings  of  the  trial  court 
to  which  it  reserved  exceptions.  The  plaintiff  prosecuted  a  cross- 
appeal,  and  assig^ned  as  error  the  refusal  of  the  court  to  admit 
the  testimonv  as  to  the  depreciation  in  market  value  of  hogfs  at 
Atlanta  between  the  time  the  said  ho^s  were  delivered  to  the 
Brady  Union  Stockyards  and  the  time  that  they  were  received 
from  the  plaintiff,  and  that  part  of  the  court's  oral  charge  which 
instructed  the  jury  that  the  plaintiff  was  not  entitled  to  recover 
the  difference  in  the  market  value  of  the  hogfs  between  said 
times. 

Humes,  Sheffey  &  Speake,  for  Southern  Ry.  Co. 
Vir^U  Bouldin,  for  Webb. 

Tyson,  J.  This  action  is  for  the  recovery  of  damag^es  for  the 
breach  of  contract  of  affreigfhtment  for  a  car  of  hog^s  received  by 
defendant  at  Paint  Rock,  in  this  state,  to  be  transported  by  it  to 
Atlanta,  Ga.  and  there  delivered  by  it  to  Askew  &  Mixon,  to 
whom  it  is  allegfed  the  ho^s  were  consig^ned  as  plaintiff's  ajrents. 
The  special  breach  allegred  in  the  second  count  of  the  complaint 
is  that  the  defendant  failed  to  deliver  the  hogfs  to  the  consigfnees, 
but  delivered  them  to  another  and  different  person,  to  wit,  Bradv 
Union  Stockyards.  The  damag^es  sought  to  be  recovered  under 
this  count  were  charges,  amounting:  to  $73.62,  exacted  by  the 
Brady  Union  Stockyards  of  plaintiff  before  he  could  reis^ain  pos- 
session of  his  hogfs,  the  loss  in  the  weigfht  of  the  hojrs,  and  the 
decline  in  their  market  price  during  their  detention,  expenses  in- 
curred by  plaintiff  in  making:  a  trip  to  Atlanta  to  retrain  their 
possession,  and  counsel  fees  for  bringfing:  this  action.  The  trial 
court,  it  appears,  allowed  a  recovery  of  all  these  damagfes,  except 
for  counsel  fees  and  a  decline  in  the  market  price  of  the  hogfs. 

It  is  first  insisted  by  the  railway  company  that  under  the  con- 
tract of  affreigrhtment,  which  is  in  writing:,  no  recovery  can  or 
ougfht  to  be  allowed,  and  therefore  the  affirmative  chargre  re- 
quested by  it  should  have  been  gfiven.  Preliminary  to  a  discus- 
sion of  this  question,  it  may  be  well  to  say  that  the  evidence  tends 
to  support  each  claim  for  damag^es  which  the  plaintiff  was  per- 
mitted to  recover,  and,  as  we  will  show  later  on,  a  breach  of 
the  contract.  The  case  of  N.  C.  &  St.  L.  Ry.  Co.  v.  Parker,  123 
Ala.  683,  27  South.  323,  is  relied  upon  as  authority  in  support  of 
the  contention  that  no  recovery  can  be  had  on  the  first  count  of 
the  complaint,  which  is  in  Code  form,  because  the  evidence  shows 
a  special  contract,  whereas  a  common-law  liability  is  counted 
on.  This  case  was  overruled  on  this  point  by  L.  &  N.  R.  R.  Co. 
V.  Landers,  135  Ala.  504,  33  South.  482,  where  it  was  held  that 
the  Code  form  was  broad  enougfh  to  cover  bills  of  lading:  con- 
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tainin^  special  stipulations.  It  can  scarcely  be  doubted  that  a 
recovery  may  be  had  on  this  count  for  at  least  nominal  dam- 
ages, if  a  breach  of  the  contract  was  shown,  and,  indeed,  there  is 
nc  ^ood  reason  why  the  damagfes  resulting  in  the  decreased  weigfht 
of  the  hog:s  and  their  market  value  during  their  detention  may 
not  be  recovered  under  it,  unless  by  the  terms  of  the  contract 
their  market  price  was  to  be  determined  at  Paint  Rock,  instead 
of  Atlanta,  which  will  be  discussed  when  we  consider  the  plain- 
tiff's assi^ment  of  error. 

Was  there  a  breach  of  the  contract  shown  ?  The  bill  of  lading: 
desifi^nated  Askew  &  Mixon  as  the  consig^nees.  The  hog^s  were 
admittedly  not  delivered  by  defendant  to  them,  but  to  the  Brady 
Union  Stockyards.  The  waybill  showed  them  to  be  the  con- 
sig^nees,  and  also  showed  the. words  "Union  Stockyards"  written 
in  pencil  below  the  names  and  address  of  the  consig^nees,  which 
appears  to  have  been  construed  by  the  ag^ents  of  defendant  as 
directing:  their  delivery  of  the  hog:s  to  the  Union  Stockyards  for 
the  consifi:nees.  After  the  contract  of  affreig:htment  was  exe- 
cuted, it  appears  that  one  Robinson,  who  sig:ned  it  for  plaintiff 
and  to  whom  it  was  delivered  for  plaintiff,  directed  the  words 
"Union  Stockyards"  to  be  written  on  the  waybill.  It  is  therefore 
insisted  that,  Robinson  being:  the  ag:ent  of  the  plaintiff  to  deliver 
the  hog:s  for  shipment,  he  was  authorized  to  chang:e  the  contract 
of  affreig:htment  and  to  direct  their  delivery  to  the  "Union 
Stockyards."  Robinson  is  shown  affirmatively  and  without  dis- 
pute not  to  have  any  such  authority.  Plaintiff  had,  in  a  letter  to 
the  ag:ent,  directed  to  whom  they  were  to  be  consigfned.  The 
contract  was  written,  sig:ned,  and  delivered  in  accordance  with 
his  directions.  Robinson  was  not  his  ag:ent  to  make  any  contract 
for  their  shipment  at  all.  His  duties  were  simply  to  drive  the 
hog:s  to  Paint  Rock  and  put  them  into  the  car,  which  he  had 
previously  ordered.  It  is  true  he  sig:ned  the  plaintiff's  name  to 
the  contract,  but  this  was  without  authority.  But  the  plaintiff, 
having:  received  the  contract,  must  be  held  to  have  ratified  his 
act  in  this  respect,  but  not  to  have  ratified  its  modification,  which 
did  not  appear  upon  it,  but  only  on  the  waybill,  which  the  plain- 
tiff never  saw.  Nor  was  it  otherwise  shown  that  plaintiff  knew 
of  the  chang:e  of  the  contract  when  he  received  it  from  Robinson. 
At  best,  Robinson  under  the  evidence  was  a  special  ag:ent,  and  the 
defendant  was  bound  at  its  peril  to  ascertain  the  extent  of  his 
authority.    3  Brick.  Dig:.  P-  22,  §  54. 

Robinson  being:  without  authority  to  chang:e  the  contract  of 
affreig:htment  as  to  the  delivery  of  the  hog:s,  a  breach  is  shown ; 
for  undoubtedly  the  defendant  was  under  as  much  oblig:ation  to 
deliver  the  hog:s  to  the  rig:ht  person  as  it  was  to  deliver  them  in  a 
reasonable  time  and  at  the  proper  place,  and  the  delivery  by  it  of 
them  to  the  wrong:  person  was  a  conversion.  The  question  is  not 
one  of  due  care ;  for  the  carrier,  like  any  other  bailee,  acts  at  his 
peril  in  making:  the  delivery.  Ang:ell  on  Carriers,  §  324 ;  Wood's 
Brown  on  Carriers,  p.  319;  6  Cyc.  p.  472.     "No  circumstances 
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of  fraud,  imposition,  or  mistake  will  excuse  the  common  carrier 
from  responsibility  for  a  delivery  to  the  wrong:  person.    The  law 
exacts  of  him  absolute  certainty  that  the  person  to  whom  the  de- 
livery is  made  is  the  party  rightly  entitled  to  the  gfoods,  and  puts 
upon  him  the  entire  risk  of  mistakes  in  this  respect,  no  matter 
for  what  cause  occasioned,  however  justifiable  the  delivery  may 
seem  to  have  been,  or  however  satisfactory  the  circumstances  or 
proof  of  identity  may  have  been  to  his  mind ;  and  no  excuse  has 
ever  been  allowed  for  a  delivery  to  a  person  for  whom  the  gfoods 
were  not  directed  on  consi^ment."     Hutchinson  on  Carriers, 
344.    In  the  case  of  North  Penn.  R.  R.  Co.  v.  Commercial  Bank, 
123  U.  S.  727,  8  Sup.  Ct.  266,  31  L.  Ed.  287,  the  court,  speaking 
to  the  point  here  under  consideration,  said:     "The  duty  of  a 
common  carrier  is  not  merely  to  convey  safely  the  goods  in- 
trusted to  him,  but  also  to  deliver  them  to  the  party  designated 
by  the  terms  of  the  shipment,  or  to  his  order,  at  the  place  of 
destination.     There  are  no  conditions  which  would  release  him 
from  this  duty,  except  such  as  would  also  release  him  from  the 
safe  carriage  of  the  goods.     The  undertaking  of  the  carrier  to 
transport  goods  necessarily  includes  the  duty  of  delivering  them. 
A  railroad  company,  it  is  true,  is  not  a  carrier  of  live  stock  with 
the  same  responsibilities  which  attend  it  as  a  carrier  of  goods. 
The  nature  of  the  property,  the  inherent  difficulties  of  its  safe 
transportation,  and  the  necessity  of  furnishing  to  the  animals 
food  and  water,  light  and  air,  and  protecting  them  from  injury 
to  each  otfcer,  impose  duties  in  many  respects  widely  different 
from  those  devolving  upon  a  mere  carrier  of  goods.    The  most 
scrupulous  care  in  the  performance  of  his  duties  will  not  always 
secure  the  carrier  from  loss ;  but,  notwithstanding  the  difference 
in  duties  and  responsibilities,  the  railroad  company,  when  it  un- 
dertakes generally  to  carry  such  freight,  becomes  subject,  under 
similar  conditions,  to  the  same  obligations,  so  far  as  the  delivery 
of  the  animals  which  are  safely  transported  is  concerned,  as  in 
the  case  of  goods.     They  are .  to  be  delivered  at  the  place  of 
destination  to  the  party  designated  to  receive  them,  if  he  pre- 
sents himself  or  can  with  reasonable  efforts  be  found,  or  to  his  or- 
der.    No  obligation  of  the  carrier,  whether  the  freight  consists  of 
goods  or  live  stock,  is  more  strictly  enforced.     *     *     *     jf  the 
consignee  is  absent  from  the  place  of  destination,  or  cannot  after 
reasonable  inquiries  be  found,  and  no  one  appears  to  represent 
him,  the  carrier  may  place  the  goods  in  a  warehouse  or  store 
with  a  responsible  person,  to  be  kept  on  account  of  and  at  the 
expense  of  the  owner.    He  cannot  release  himself  from  respon- 
sibility by  abandoning  the  goods  or  turning  them  over  to  one  not 
entitled  to  receive  them.    *    *    *    Diligent  inquiry  for  the  con- 
signee, at  least,  was  a  duty,  and  no  inquiry  was  made.    Want  of 
notice  is  excused  when  the  consignee  is  unknown  or  is  absent,  or 
cannot  be  found  after  diligent  search.    And  if,  after  inquiry,  the 
consignee    *    *    *    cannot  be  found,  the  duty  of  the  carrier  is 
to  retain   the  goods  until  they  are  claimed,  or  to  store  them 
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prudently  for  and  on  account  of  their  owner.  He  may  thus  re- 
lieve himself  from  the  carrier's  responsibilty.  He  has  no  ri^ht 
under  any  circumstances  to  deliver  to  a  stranger." 

This  quotation  so  satisfactorily  announces  the  principle  of  law 
applicable  to  facts  of  the  case,  it  would  seem  to  be  useless  to  pur- 
sue this  phase  of  the  inquiry  further.  But  it  is  said  that  by  the 
terms  of  the  contract  it  was  plaintiff's  duty  to  accompany  the 
hofifs  and  unload  them  upon  their  arrival  at  Atlanta,  and,  had  he 
complied  with  his  duty  in  this  respect,  there  would  have  been 
no  misdelivery.  This  provision  of  the  contract  did  not  put  upon 
plaintiff  the  oblig^dtion  of  seeing^  that  the  hogfs  were  delivered  to 
the  consififnee,  and  not  to  a  stranger.  The  obligfation  of  defendant 
to  deliver  to  Askew  &  Mixon  was  absolute,  and  not  conditioned 
upon  plaintiff  accompanying^  the  car. 

It  is  also  ur^ed  that  the  defendant  was  entitled  to  retain  the 
hogfs  until  the  freigfht  was  paid  upon  them.  This  is  undoubtedly 
true,  but  it  did  not  retain  them,  but  converted  them.  A  mere 
reading:  of  the  clause  of  the  contract  relating:  to  the  plaintiff 
gfivingf  notice  of  his  claim  before  bring^ing:  suit  will  suffice  to 
show  that  it  was  not  intended  to  apply,  and  does  not  apply,  to  the 
claim  for  damag^es  sougfht  to  be  enforced  here.  The  affirmative 
charg^e  requested  by  defendant  was  properly  refused. 

The  next  contention  is  that  the  $73.62,  paid  by  plaintiff  to 
Brady  Union  Stockyards,  were  not  recoverable  damagfes.  There 
is  no  merit  in  this  insistence.  They  are  claimed  in  the  complaint, 
and  the  evidence  tends  to  show  that  plaintiff  paid  the  sum,  and 
that  its  payment  was  necessary  to  reg^ain  the  possession  of  his 
property,  which  defendant  had  tortiously  delivered  to  that  con- 
cern. That  they  were  proximate,  and  not  remote,  is  practically 
admitted.    Renfro's  Adm*x  v.  Hug:hes,  69  Ala.  581. 

We  are  of  opinion,  however,  that  the  expends  incurred  by 
plaintiff  on  his  trip  to  Atlanta  are  not  recoverable.  They  are  not 
the  proximate  or  natural  consequence  of  the  breach  of  the  con- 
tract. Jackson  v.  Smith,  75  Ala.  97;  Foster  v.  Napier,  74  Ala. 
393.  The  allowance  of  a  recovery  of  them  by  the  court  as  dam- 
agres  is  error,  for  which  the  judgement  must  be  reversed. 

The  plaintiff  also  prosecuted  an  appeal  from  the  judgement,  and 
insists  that  error  was  committed  in  not  permitting^  him  to  show 
that,  during:  the  period  of  detention  of  the  hogfs  at  the  Brady 
Union  Stockyards,  their  market  price  in  Atlanta  had  declined 
from  one-half  to  three-fourths  of  a  cent  per  pound.  This  evi- 
dence shows  that  there  had  been  no  chang^e  in  the  market  price 
of  hog:s  at  Paint  Rock,  the  point  of  shipment,  and  that  the  hog^s 
were  shipped  by  plaintiff  to  his  brokers.  Askew  &  Mixon,  for 
sale  on  the  Atlanta  market.  The  breach  of  the  contract  by  de- 
fendant, as  we  have  shown,  occurred  in  Atlanta,  and  not  in 
Paint  Rock.  The  contract  of  affreig:htment  contained  this  clause : 
"And  it  is  further  agfreed  that,  should  damagfe  occur  for  which  the 
company  may  be  liable,  the  value  at  the  place  and  date  of  ship- 
ment shall  gfovern  the  settlement,  in  which  the  amount  claimed 
shall  not  exceed,    *    *    *    for  hog:s,  $5.00  each."    Doubtless  the 
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ruling  of  the  court  was  based  upon  this  clause  of  the  contract, 
which  was  construed  by  him  to  change  the  common-law  rule 
fixing  the  measure  of  damag^es  in  this  character  of  cases.  Obli- 
^tions  of  this  kind  are  strictly  construed  against  the  carrier, 
and,  unless  the  lan^a^e  employed  is  so  definite  and  certain  as  to 
leave  no  room  for  the  operation  of  the  common-law  rule,  that 
construction  will  not  be  adopted.  In  other  words,  it  must  clearly 
appear  that  it  was  the  intention  of  the  parties  that  the  rule  of  the 
common  law  was  not  to  g^ovem  in  ascertaining  the  damagfes 
suffered  by  plaintiff,  but  that  the  one  fixed  by  the  contract  was  to 
control.  Whatever  may  be  the  field  of  operation  of  this  clause 
of  the  contract,  we  are  confident  that  it  has  no  application  to  the 
facts  of  this  case.  It  would  seem  that  its  purpose  is  merely  to 
fix  the  maximum  value  of  the  live  stock  named  in  it,  to  be  paid 
by  the  carrier  in  the  event  they  are  destroyed  in  transportation 
through  its  neg^lig^ence. 

The  judgjnent  must  be  reversed  on  both  appeals.     Reversed 
and  remanded. 

McClellan,  C.  J.,  and  Simpson  and  Anderson,  JJ,  concur. 


Alton  Light  &  Traction  Co.  v.  Oliver. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  419.] 

Carriers — Street  Railways — Speed  of  Car.* — Where  the  seats,  aisles, 
and  platform  of  a  street  car  are  crowded,  the  railway  company  should 
so  regulate  the  speed  as  to  use  the  hijfhest  dejjree  of  care  for  the 
safety  of  passengers  consistent  with  the  practical  operation  of  the 
car. 

Same — Contributory  Negligence.t — Whether  it  was  negligence  to 
board  a  car  in  its  crowded  condition,  when  urged  by  the  conductor 
to  "Crowd  on!  This  is  the  last  car  for  the  city" — is  a  question  of 
fact  for  the  jury. 

Trial — Directing  Verdict. — An  instruction  directing  a  verdict  for 
defendant,  if  plaintiff  had  failed  to  prove  certain  allegations  by  a 
preponderance  of  the  evidence,  is  properly  refused,  where  a  material 
allegation  of  negligence  charged,  and  which  the  evidence  tended  ta 
prove,  has  been  omitted. 

*For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  foot-notes  appended  to 
South  Covington  &  C.  St.  Ry.  Co.  v.  Smith  (Ky.),  16  R.  R.  R.  26, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  26;  Abbott  v.  Oregon  R.  Co.  (Ore.), 
16  R.  R.  R.  52,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  foot-notes  appended 
to  Redmon  v.  Metropplitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  3» 
Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 

For  the  authorities  in  this  series  on  the  question  whether  the  speed 
of  a  car  or  train  may  be  negligence  with  respect  to  passengers,  see 
foot-notes  appended  to  Chicago  &  W.  I.  R.  Co.  v.  Newell  (111.),  15i 
R.  R.  R.  706,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  706. 

fFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  in  a  passenger  to  board  a  crowded  car,  see 
Citizens'  St.  R.  Co.  v.  Jolly  (Ind.),  8  R.  R.  R.  175,  31  Am.  &  Eng,  R. 
Cas.,  N.  S.,  175  (not  per  se). 
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Appeal  from  Appellate  Court,  Fourth  District. 

Action  by  Frank  Oliver  afi:ainst  the  Alton  Lis:ht  &  Traction 
Company.  Judp:ment  for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Affirmed. 

Levi  Davis,  for  appellant. 
David  B.  Keefe,  for  appellee. 

BoGGS,  J.  The  appellee,  a  boy  of  about  the  ag:e  of  16  years, 
was  awarded  judgement  in  the  sum  of  $6,500  ag^ainst  the  ap- 
pellant company  for  damagfes  occasioned  by  personal  injuries 
throufi^h  the  alleg^ed  negfli^ence  of  the  appellant  company,  and 
the  judgement  was  affirmed  by  the  Appellate  Court  for  the  Fourth 
District.  This  appeal  seeks  the  reversal  of  the  judg:ment  of 
affirmance. 

The  declaration  contained  two  counts,  and  we  think  the  testi- 
mony so  far  tended  to  prove  the  alleviations  of  each  of  them  that 
the  court  did  not  err  in  refusing:  to  ^rant  the  motion  entered  by 
the  appellant  company  for  a  peremptory  verdict  in  its  favor. 

The  appellant  company  is  a  common  carrier  of  passengfers  for 
hire,  and  on  September  7,  1903,  was  operating:  cars  on  its  line  for 
the  transportation  of  passeng^ers  from  Rock  Springes  Park  to  the 
city  of  Alton.  It  was  Labor  Day,  and  the  labor  org^anizations 
had  a  picnic  at  the  park.  The  appellee  was  in  attendance,  and 
about  9 :30  o'clock  p.  m.  became  a  passeng^er  on  one  of  appellant's 
cars  to  be  transported  to  his  home  in  the  city  of  Alton.  The 
evidence  tended  to  show  the  following:  state  of  facts:  The  seats 
were  all  occupied  when  appellee  entered  the  car.  That  the  car 
was  kept  standing:  at  the  park  entrance  for  some  five  minutes  or 
more,  and  that  the  conductor  kept  calling:  out:  "Crowd  on! 
This  is  the  last  car  for  the  city."  That,  when  the  car  left  the 
park,  the  seats  were  all  occupied,  and  the  aisles  and  platforms 
were  crowded.  That  the  appellee  was  crowded  out  onto  the 
steps  of  the  front  platform.  That  two  boys  were  seated  on  the 
step  on  which  the  appellee  was  also  standing:.  That  he  paid  his 
fare  and  was  entitled  to  and  asked  for  a  transfer  to  another  line. 
The  evidence  tended  to  show  that  while  on  the  trip  to  the  city, 
and  while  the  car  was  g:oing:  up  a  g:rade,  the  motoneer  turned  on 
all  the  electrical  power  that  the  motor  would  permit,  and  that, 
while  the  car  was  in  rapid  motion,  the  conductor  crowded  out 
onto  the  front  platform  and  cried  out,  "Transfers!"  That  ap- 
pellee, who  had  been  holding:  onto  the  handle  of  the  car,  released 
one  hand  to  take  a  transfer  ticket  from  the  conductor.  That  at 
this  moment  the  car  g:ave  a  lurch  and  threw  other  passeng:ers, 
who  also  stood  on  the  platform,  ag:ainst  the  appellee  (as  charg:ed 
in  the  first  count)  and  knocked  him  from  the  car,  or  the  lurching: 
and  rapid  motion  of  the  car  threw  him  therefrom  (as  charg:ed  in 
the  second  count),  and  that  he  fell  with  his  left  foot  under  the 
car,  across  the  rail,  and  the  wheel  of  the  car  passed  over  his  left 
foot,  rendering:  amputation  necessary,  and  his  left  leg:  was  am- 
putated a  few  inches  below  the  knee. 
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The  servants  of  the  appellant  company  invited  pas^eng^ers  to 
occupy  the  car  beyond  its  capacity,  and  knowingly  permitted,  if 
they  did  not  induce,  passengers  to  stand  on  the  platforms  and 
steps  of  the  car.  In  such  case  the  carrier  assumes  the  duty  of 
exercising,  for  the  protection  and  safety  of  the  passengers,  that 
degree  of  care  that  is  demanded  by  the  circumstances.  North 
Chicago  Street  Railroad  Co.  v,  Polkey,  203  111.  225,  67  N.  E. 
793.  The  obligation  of  a  common  carrier,  which  rested  on  the 
appellant  company,  was  to  do  all  that  human  care,  vigilance,  and 
foresight  could  reasonably  do,  consistent  with  the  mode  of  con- 
veyance and  the  practical  operation  of  the  road,  to  convey  ap- 
pellee and  the  other  passengers  in  safety  to  his  and  their  des- 
tination. Slight  care  and  foresight  only  was  necessary  to  arouse 
apprehension  that  the  passengers  on  the  platform  and  steps  of 
the  car  would  be  endangered  by  any  excessive  speed,  and  that 
speed  even  more  moderate  than  the  usual  rate  of  speed  was  the 
more  prudent  and  safe  course  for  the  safety  of  such  passengers. 
It  was  the  duty  of  the  appellant  company  to  regulate  the  speed  of 
its  car  in  view  of  the  fact  that  it  had  encouraged  its  patrons  to 
overcrowd  the  aisles,  platforms,  and  steps.  The  high  degree  of 
care  which  the  law  enjoined  upon  it  for  the  safety  of  its  pas- 
sengers should  have  been  the  paramount  consideration.  The 
practical  operation  of  the  car  did  not  require  that  a  rapid  rate  of 
speed  should  be  employed.  Whether  it  was  negligence  on  the 
part  of  the  appellee,  as  a  passenger,  to  stand  on  the  steps  or 
platform  of  the  car,  was  a  question  of  fact  for  the  decision  of  the 
jun'  (North  Chicago  Street  Railroad  Co.  v.  Polkey,  suprOy)  and 
not  of  law  to  be  inferred  by  the  court.  The  cause  was  properly 
submitted  to  the  jury. 

It  is  complained  that  the  court  gave  instructions  Nos.  3a  and  4. 
These  instructions  are  as  follows:  "(3a)  The  court  instructs 
the  jury  that  the  acts  of  negligence  charged  against  the  defendant 
in  plaintiff's  declaration  are  negligence  in  permitting  its  cars,  on 
which  the  plaintiff  rode,  to  be  overcrowded,  and  negligence  in 
running  its  car,  on  which  the  plaintiff  rode,  at  an  excessive  rate 
of  speed.  (4)  The  court  instructs  the  jury  that  if  you  believe, 
from  the  preponderance  of  the  evidence  in  this  case,  that  the 
plaintiff,  Frank  Oliver,  on  the  7th  day  of  September,.  1903,  be- 
came a  passenger  on  one  of  defendant's  cars,  and  that,  while  he 
was  a  passenger  of  such  car,  he,  while  exercising  due  care  for 
his  own  safetv,  was  injured  by  the  negligence  of  the  defendant, 
as  charged  in  plaintiff's  declaration,  or  some  count  thereof,  then 
in  law  the  defendant  is  liable  for  such  injury,  and  the  jury  should 
so  find  by  their  verdict."  Counsel  says  that  No.  4,  standing  by 
itself,  was  not  objectionable,  but  that,  considered  in  connection 
with  No.  3a,  it  was  seriously  hurtful  to  the  appellant  company. 
Counsel  insists  that  instruction  3a  applies  to  both  counts  of  the 
declaration,  and  does  not  state  fully  the  essential  elements  of  the 
negligence  charged  in  either  count;  that  the  jury  were  likely  to 
understand  from  instruction  4,  considered  in  connection  with 
instruction  3a,  that  proof  that  the  car  was  overcrowded  merely 
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would  sustain  the  issue  made  under  the  first  count.  Both  counts 
of  the  declaration  charg^ed  that  the  company  was  g^uilty  of  neg^li- 
^ence  in  causing:  and  permitting  the  car  to  be  overcrowded.  The 
first  count  charg:ed  that  the  motion  of  the  car  forced  the  other 
passengers  against  the  appellee,  and  thus  pushed  him  from  the 
car.  The  second  count  charged  like  negligence  in  overcrowding 
the  car,  and  that  the  motion  of  the  car,  the  speed  being  rapid  and 
dangerous,  threw  the  appellee  from  the  car.  The  overcrowding 
of  the  car  and  the  motion  or  movement  of  the  car  were  elements 
of  negligence  in  both  counts,  and  the  manner  in  which  the  motion 
operated  to  throw  the  appellee  from  his  place  on  the  steps  was 
stated  differently  in  the  two  counts.  The  first  count  was  based 
upon  the  theory  that  the  appellant  company  induced  and  per- 
mitted the  car,  the  platforms,  and  the  steps  thereof  to  be  so 
crowded  with  passengers  that  the  movement  or  motion  of  the 
car  at  an  ordinary  rate  of  speed  was  dangerous  to  passengers,  and 
that  therefore  the  appellant  company  failed  in  its  duty  towards 
its  passengers  by  attempting  to  run  the  car,  so  overcrowded, 
in  the  same  manner  and  with  the  same  speed  and  motion  as 
would  have  been  employed  had  it  contained  no  more  passengers 
than  it  was  intended  to  accommodate  and  convey  in  safety.  The 
second  count  charged  the  same  negligence  as  to  the  overcrowding 
of  the  car,  and  alleged  in  addition  that  the  company  negligently 
propelled  its  car  at  even  a  greater  than  the  ordinary  rate  of  speed. 
Instruction  No.  3a,  therefore,  though  not  carefully  drawn,  did 
not  misdirect  the  jury  as  to  the  issues. 

Instruction  No.  8,  asked  by  the  appellant  company  and  refused, 
would  have  advised  the  jury  that,  if  they  believed  from  the  evi- 
dence that  it  was  not  proved  that  a  crowd  of  persons  on  a  car 
pushed  and  forced  the  appellee  from  the  car,  they  should  return 
a  verdict  of  not  guilty.  This  instruction,  if  given,  would  have 
ignored  and  denied  recovery  if  the  appellee  was  thrown  from  the 
steps  of  the  car  by  the  rapid  and  excessive  rate  of  speed  thereof, 
as  charged  in  the  second  count  of  the  declaration.  There  was, 
as  we  have  seen,  evidence  tending  to  support  the  negligence 
charged  in  the  second  count,  and  instruction  No.  8  was  therefore 
properly  refused.  Other  instructions  given  for  the  appellant 
advised  the  jury  that  they  should  not  return  a  verdict  for  the 
appellee  unless  he  had  proved  his  case  by  a  preponderance  of 
the  evidence. 

The  eleventh  instruction  asked  by  the  appellant  company  and 
refused  sought  to  have  the  court  direct  the  jury  that,  if  the  car 
was  crowded  at  the  time  the  appellee  entered  the  same  to  become 
a  passenger,  then  the  appellee  could  not  recover.  It  may  be 
doubted  whether  there  was  proof  on  which  to  base  this  instruc- 
tion ;  but,  aside  from  that,  in  view  of  the  fact  that  the  conductor 
invited  persons  to  become  passengers  after  the  car  had  become 
crowded,  the  court  could  not  say  as  a  matter  of  law,  as  the  in- 
struction asked  him  to  do,  that  there  could  be  no  recovery.  It 
was  a  question  of  fact  whether  appellee  would  under  such 
circumstances  have  been  guilty  of  negligence  in  going  upon  the 
car. 
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The  judgment  should  not  be  reversed  because  the  court  refused 
to  ^ve  instruction  No.  14  asked  by  the  appellant  company. 
Instructions  Nos.  5  and  6,  which  were  gfiven  in  the  same  behalf, 
correctly  advised  the  jury  as  to  the  matters  properly  intended  to 
be  ^ven  by  instruction  No.  14.  In  addition  to  that,  instruction 
No.  14,  if  ^ven,  would  have  advised  the  jury  (to  quote  there- 
from) **that  the  mere  fact  that  the  car  was  overcrowded,  if 
proven,  is  not  proof  of  neg:lig:ence  on  the  part  of  the  defendant," 
and  it  was  so  framed  as  to  authorize  a  verdict  for  the  appellant 
company  without  consideration  of  the  allep:ation  of  nesfHgencc 
in  moving-  the  car  at  a  rapid  and  dangerous  rate. of  speed,  and 
the  proof  in  support  of  that  charge  of  negligence. 

The  record  is  free  from  error  reversible  in  character,  and  the 
judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Elgin,  A.  &  S.  Traction  Co.  v,  Wilson. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.   E.   Rep.   436.] 

Carriers — Collision — Injury  to  Passenger.* — In  an  action  af^ainst  a 
carrier  for  injuries  to  a  passenjjer,  evidence  of  collision  between 
trains,  without  any  contributory  nejfHjfence  on  the  part  of  the  passen< 
Rer,  authorizes  recovery. 

Same — Negligence. — Where  the  evidence  showed  that  a  passenger 
was  injured  by  the  failure  of  a  railroad  company  to  keep  a  main- 
track  switch  locked  or  yarded,  so  as  to  prevent  it  from  being  im- 
properly thrown,  whether  this  was  actionable  negligence  is  a  ques- 
tion for  the  jury. 

Same — Tort  of  Third  Person. — That  a  passenger  was  injured  by 
the  tort  of  a  third  person  does  not  relieve  the  carrier  from  liability  for 
its  failure  to  use  due  care  which  gave  an  opportunity  to  such  person 
to  commit  the  act. 

Same — Evidence.— In  an  action  for  injuries  to  a  passenger,  where 
it  is  alleged  that  the  train  was  running  at  a  dangerous  speed,  the 
condition  of  the  cars  after  the  cpllision  may  be  shown. 

Damages — Pleading — Variance. — Proof  that  one  of  plaintifFs  legs 
was  broken  and  an  elbow  injured  is  no  variance  from  an  allegation 
that  divers  bones  of  her  body  were  broken. 

Evidence — Opinion  of  Expert.t — It  is  not  proper  to  permit  a  medi- 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  that  a  passenger  is  in- 
jured, see  foot-notes  appended  to  Fagan  v.  Rhode  Island  Co.  (R.  I.), 
16  R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  foot-notes  ap- 
pended to  Redmon  r.  Metropoiltan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R. 
248,  .38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248;  foot-note  appended  to  Lincoln 
Traction  Co.  v.  Heller  (Xeb.),  14  R.  R.  R.  368,  37  Am.  &  Eng.  R. 
Cas..  N.  S.,  368:  Lincoln  Traction  Co.  v.  Webb  (Neb.),  14  R.  R.  R. 
369.  37  Am.  &  Eng.  R.  Cas..  N.  S.,  369. 

tFor  the  authorities  in  this  series  on  the  admissibility  of  expert 
and  opinion  evidence,  see  foot-note  appended  to  Scliutz  v.  Union  Ry. 
Co.  of  New  York  City  (N.  J.),  15  R.  R.  R.  777,  38  Am.  &  Eng.  R.  Cas.. 
N.  S.,  777. 
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cal  expert  to  jarive  an  opinion  based  on  the  testimon}'  as  he  has  con- 
strued it  from  having  heard  it. 

Damages — Fright. — Where  plaintiff  claims  that  neurasthenia  was 
brought  about  by  injuries  received  in  a  collision,  and  defendant's 
witnesses  testified  that  it  might  have  been  occasioned  by  other 
causes,  plaintiff,  on  cross-examination,  may  show  that  it  might  have 
been  caused  by  sudden  fright  and  terror,  where  she  was  physically 
injured  at  the  time  of  such  fright. 

Trial — Argument  of  Counsel. — Where,  in  an  action  for  a  collision 
caused  by  an  unguarded  switch,  there  was  evidence  that  the  switch- 
man was  watching  a  ball  game,  and  the  boy  who  th^e^v  the  switch 
testified  that  it  was  not  locked,  an  argument  by  plaintiff's  counsel, 
based  on  the  alleged  negligence  of  the  defendant,  was  proper. 

Same — Taking  Pleadings  to  Jury  Room. — It  is  not  reversible  error 
to  allow  the  jury  to  take  the  pleadings  to  the  jury  room. 

Appeal — Estoppel  to  Allege  Error. — Any  error  in  allowing  the 
jury  to  take  the  declaration,  containing  counts  to  which  demurrers 
had  been  sustained,  to  the  iury  room,  is  not  ground  for  reversal, 
where  appellant's  counsel  declined  appellee's  offer  to  remove  the 
objectionable  count. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  Natalie  Wilson  ag^ainst  the  El^n,  Aurora  &  South- 
ern Traction  Company.  Judgment  for  plaintiff  was  affirmed  by 
the  Appellate  Court,  and  defendant  appeals.    Affirmed. 

Hopkins  &  Scott  and  John  A.  Russell,  for  appellant. 
Walter  E,  HeaJy  and  Murphy  &  Alschuler,  for  appellee. 

BoGGS,  J.  A  judgement  in  the  sum  of  $3,000,  entered  in  the 
circuit  court  of  Kane  county  in  favor  of  the  appellee  and  against 
the  appellant  company  for  damag^es  arising:  from  a  personal  in- 
jury, was  affirmed  in  th?  Appellate  Court  for  the  Second  Dis- 
trict.   This  is  an  appeal  from  the  judgment  of  affirmance. 

The  trial  court  did  not  err  in  refusing^  to  direct  a  peremptory 
verdict  for  the  appellant  company. 

On  Au^st  2.  1902,  a  gfame  of  baseball  was  being:  played  in  the 
park  along:  the  line  of  the  appellant  company's  railroad,  about  two 
and  one-half  miles  from  the  city  of  Elg:in,  and  about  the  same 
distance  from  the  city  of  Dundee.  The  company  maintained  a 
switch  at  the  park,  and  had  transported  a  number  of  passeng:ers 
from  Elg:in  and  Dundee  to  witness  the  g:ame.  The  cars  on  which 
such  passeng:ers  had  been  carried  were  nm  in  upon  the  switch, 
there  to  remain  until  after  the  g:ame,  then  to  be  used  for  the 
reception  and  return  of  the  patrons  of  the  g:ame  to  their  homes. 
The  reg:ular  half-hourly  service  of  other  cars  of  the  company 
was  maintained  along:  the  main  track  to  Carpentersville.  One 
Georg:e  L.  March,  an  employee  of  the  appellant  company,  was  in 
charg-e  of  the  switch  on  that  day.  After  all  of  the  cars  that  were 
used  in  conveying:  patrons  of  the  ball  g:ame  had  arrived  and  had 
been  placed  on  the  switch,  March  closed  the  switch,  leaving:  the 
main  line  open  for  the  use  of  cars  passing:  to  and  fro  thereon. 
The  switch  was  opened  and  closed  by  means  of  an  iron  arm  or 
lever,  and  was  moved  by  lifting:  up  the  lever  from  the  g:round 
and  throwing:  it  over  in  the  opposite  direction.     The  lever  was 
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not  locked,  but  could  be  moved,  and  the  switch  opened,  by  any 
one.  After  throwing  the  lever  so  as  to  close  the  switch  and  leave 
the  main  track  open  for  the  passage  of  cars  in  the  regular  service 
of  the  company,  the  switch  tender,  March,  left  the  switch  and 
went  into  the  park,  where  the  g^ame  of  ball  was  in  prog^ress.  The 
park  was  inclosed  with  a  ti^ht  plank  fence  about  ei^ht  feet  in 
heig:ht  A  number  of  boys  were  playing  near  about  the  switch. 
One  of  them,  Frank  Lieb,  about  half  an  hour  after  March  had 
left  the  switch,  lifted  up  the  arm  or  lever  by  which  the  switch 
was  opened  and  closed,  and  threw  it  over,  and  this  moved  the 
rails  of  the  switch  track  so  that  the  switch,  at  its  south  end,  con- 
nected with  the  track  of  the  main  line.  A  car  which  the  appellant 
company  was  operating  from  Elgin  to  Carpentersville,  and  upon 
which  appellee  was  riding  as  a  passenger,  which  was  moving  at 
a  high  rate  of  speed  on  the  main  track,  ran  in  upon  the  switch 
and  collided  with  the  empty  cars  standing  thereon,  and  the  ap- 
pellee received  the  injuries  for  which  she  brought  this  action. 
The  declaration  contained  six  counts,  and,  among  other  allowed 
acts  of  negligence,  relied  upon  the  failure  of  the  company  to 
have  the  switch  lever  locked,  and  also  a  failure  to  have  the  same 
guarded,  as  grounds  of  actionable  negligence.  The  testimony  of 
tiie  boy,  Frank  Lieb,  showed  that  the  appliance  for  moving  the 
switch  was  not  protected  by  a  lock  or  otherwise,  and  could  be 
moved  by  any  one.  Other  testimony  disclosed  that  the  switch 
tender  in  charge  of  the  switch  had  gone  from  his  post  into  the 
park,  where  the  game  of  ball  was  being  played,  and  was  there 
when  the  collision  occurred. 

Whether  the  failure  to  have  the  switch  appliances  provided 
with  locks  of  some  character,  or,  in  the  absence  of  such  lock,  to 
have  a  guard  to  watch  and  see  that  the  switch  was  not  improperly 
thrown  or  turned,  constituted  actionable  negligence,  was  properly 
submitted  by  the  court  to  the  jury  under  instructions  advising 
the  jury  that  it  was  the  duty  of  the  appellant  company,  as  the 
carrier  of  passengers,  to  do  all  that  human  care,  vigilance,  and 
foresight  could  reasonably  do  for  the  protection  of  its  passengers 
that  was  consistent  with  the  mode  of  conveyance  it  was  engaged 
in  providing  and  the  practical  operation  of  its  road  and  of  its 
business  as  a  carrier  of  passengers.  The  appellant  company 
is  a  common  carrier  of  passengers  for  hire.  The  appellee  became 
a  passenger  on  one  of  its  cars.  The  rule  of  liability  is  that  appli- 
cable to  the  relation  of  carrier  and  passenger.  Proof  that  the 
appellee  was  a  passenger,  that  the  car  in  which  she  was  riding 
collided  with  another  car,  and  that  she  was  injured,  no  negligence 
appearing  on  her  part,  made  a  prima  facie  case  of  negligent 
failure  on  the  part  of  the  appellant  to  discharge  the  duty  it  owed 
to  her,  and  entitled  her  to  recover  damages  for  the  injuries 
sustained  by  her,  unless  the  appellant  company,  by  proof,  should 
acquit  itself  of  the  presumption  that  the  collision  was  in  some 
way  occasioned  by  its  failure  to  discharge  its  duty  as  a  public 
carrier  to  the  appellee,  as  its  passenger.  Galena  &  Chicago 
Union  Railroad  Co.  v,  Yarwood,  IS  111.  468;  Id.,  17  111.  509,  65 
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Am.  Dec.  682;  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Co. 
V.  Thompson,  56  111.  138;  Peoria,  Pekin  &  Jacksonville  Railroad 
Co.  V,  Reynolds,  88  111.  418 ;  Eafi:le  Packet  Co.  v,  Def ries,  94  111. 
598,  34  Am.  Rep.  245;  North  Chicag:o  Street  Railway  Co.  v. 
Cotton,  140  111.  486,  29  N.  E.  899;  New  York,  Chicago  &  St. 
Louis  Railroad  Co.  v,  Blumenthal,  160  111.  40,  43  N.  E.  809.  The 
same  doctrine  or  rule  is  announced  by  Mr.  Thompson  in  his  work 
on  Neg^ligfence.  3  Thompson  on  Ne^lig^ence,  2758,  2761.  The 
doctrine  to  be  deduced  from  the  above  cases  is  that,  when  one 
becomes  a  passenger  on  a  car  of  a  common  carrier  to  be  trans- 
ported from  one  station  on  its  line  to  another,  and  has  paid  a 
consideration  therefor,  the  contract  on  die  part  of  the  carrier  is 
to  provide  safe  and  sound  cars,  track,  and  necessary  appliances 
to  carry  the  passeng^er  to  his  or  her  destination  without  injury. 
Where  such  a  passeng^er  is  injured  by  a  collision,  proof  of  the 
relation  of  passeng^er  and  carrier,  of  the  collision  and  the  injury, 
if  no  contributing  nefi:lifi:ence  on  the  part  of  the  passeng^er  ap- 
pears, makes  a  prima  facie  case  for  the  resulting;  damag^es,  and 
casts  upon  the  common  carrier  the  onus  of  proving:  that  the  injury 
resulted  from  inevitable  accident  or  from  some  cause  agfainst 
which  human  prudence  and  foresig^ht  could  not  have  provided. 
The  mischievous  act  of  the  boy,  Lieb,  contributed  to  the  injury 
in  the  case  at  bar.  The  failure  of  the  company  to  provide  some 
means  for  locking:  the  switch  arm  or  lever,  or  to  have  some  one 
to  prevent  the  disarrang:ement  of  an  appliance  so  easily  rendered 
dang:erous  to  its  passeng:ers,  was  justly  reg:arded  by  the  court 
as  a  failure  on  its  part  to  perform  its  oblig:ation  and  duty  to  those 
who  had  entrusted  themselves  to  its  care  as  a  public  carrier. 
That  a  collision  was  caused  by  the  tortious  act  of  a  strang:er  could 
have  no  effect  to  relieve  the  common  carrier  from  responsibility 
to  an  injured  passeng:er,  if  the  failure  of  the  carrier  to  do  that 
which  human  foresig:ht  and  forethoug:ht  would  have  sug:g:ested 
presented  the  opportunity  for  the  commission  of  the  tortious  act. 

The  court  did  not  err  in  its  ruling:s  as  to  the  admissibility  of 
proof  as  to  the  condition  of  the  car  in  which  the  appellee  had 
been  riding:  and  of  the  car  with  which  it  collided  after  the  ac- 
cident. Whether  the  car  upon  which  the  appellee  was  riding:  as  a 
passeng:er  was  moving:  at  a  very  rapid,  or  at  a  moderate,  rate  of 
speed,  was  a  contested  question  of  fact.  One  charg:e  of  neg:li- 
g:ence  in  the  declaration  was  that  the  car  was  being:  driven  at  a 
dang:erous  rate  of  speed  and  that  the  collision  was  the  result 
thereof.  The  manner  in  which  these  cars  were  driven  tog:ether 
and  broken  and  damag:ed,  as  shown  by  the  proof,  tended  to 
support  the  view  of  the  appellee  that  the  car  in  which  she  was 
riding:  was  moving:  at  a  very  g:reat  rate  of  speed. 

Witnesses  for  the  appellee  were  permitted,  over  the  objection 
of  the  appellant  company,  to  state  that  the  switch  in  question 
could  be  seen  from  the  front  platform  of  a  car  apprpaching:  from 
the  south  a  distance  of  300  feet.  It  is  urg:ed  that  there  was  no 
attempt  to  show  that  the  size  and  speed  of  the  car  from  which 
the  witnesses  made  their  observations,  the  physical  conditions  of 
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the  track,  and  the  surroundings  of  the  rigfht  of  way,  were  the 
same  as  at  the  time  of  the  accident,  and  that  for  such  reason 
it  was  error  to  admit  the  proof  complained  of.  We  have  ex- 
amined the  record,  and  think  it  was  shown  that  the  essential 
conditions  were  the  same  when  the  experiments  were  made  and 
when  the  accident  occurred. 

But,  aside  from  that,  if  error  in  this  respect  occurred  it  would 
not  justify  a  reversal  of  the  jud^:ment.  The  appellee,  in  part, 
relied  on  the  charg:e  that  the  displacement  of  the  switch  was 
visible  to  the  motoneer  at  such  a  distance  therefrom  that,  had  he 
been  watching:  the  track,  at  it  was  his  duty  to  do,  instead  of 
trying:  to  see  the  ball  g^ame,  as  she  insisted  the  proof  showed 
he  was  doings,  he  would  have  discovered  that  the  switch  had  been 
turned  in  time  to  have  stopped  the  car  and  averted  the  accident. 
The  evidence  under  consideration  was  directed  to  this  issue,  an4 
this  only.  As  we  have  seen,  the  appellee  was  entitled  to  recover 
unless  the  appellant  company  should,  by  proof,  overcome  the 
presumption  which  arose  agfainst  it.  This  it  ineffectually  at- 
tempted to  do  by  showing:  that  the  switch  was  turned  by  the  boy, 
Lieb;  for  the  proof  introduced  on  its  part  for  this  purpose  in- 
disputably established  that  the  real  cause  of  the  injury  was  the 
failure  of  the  employee,  which  the  company  had  placed  there  in 
chargje  of  the  switch,  to  remain  at  his  post  and  see  that  the 
switch  was  not  tampered  with,  or  the  failure  of  the  appellant 
company  to  provide  a  lock  for  the  switch  ami  or  lever,  in  con- 
sequence whereof  a  dang:erous  appliance  of  the  company's  road 
was  left  unprotected  ag:ainst  the  pranks  of  mischievous  boys. 
This  state  of  case,  aside  from  the  alleg:ed  neg:lig:ent  failure  of  the 
motomeer  to  observe  the  displacement  of  the  switch,  demanded 
a  verdict  and  judg:ment  for  the  appellee. 

The  declaration  alleg:ed  that  the  appellee  "was  g:reatly  bruised, 
hurt,  and  wounded,  and  divers  bones  of  her  body  were  there 
and  then  broken,  and  she  became  sick,"  etc.  The  proof  showed 
a  fracture  of  the  tibia  of  the  left  leg:  and  an  injury  to  the  rig:ht 
elbow,  and  we  are  urgfed  to  reverse  the  judgfment  on  the  g:round 
that  there  is  a  clear  distinction  between  the  body  and  the  limbs 
of  the  body,  and  consequently  there  is  a  variance  between  the 
allegfations  of  the  pleading:  and  the  proof.  One  definition  g:iven 
by  Mr.  Webster  of  the  word  "body"  is  "the  entire  physical  part 
of  a  man."  This  meaning:  is  properly  to  be  g:iven  the  word  as 
employed  in  the  declaration,  and  it  was  not  essential  there  should 
be  g:reater  particularization  as  to  the  bones  that  were  broken. 

It  is  complained  that  Dr.  Strum,  a  witness  for  the  appellee,  was 
allowed  to  state  his  opinion  as  a  medical  expert,  not  based  on 
a  hypothetical  state  of  facts,  but,  in  part,  upon  the  testimony  of 
the  appellee  as  a  witness,  as  the  doctor  heard  and  construed 
her  testimony.  A  physician  or  a  surg:eon  who  has  treated  a 
patient  may  express  an  opinion  as  to  the  physical  condition  of 
such  patient,  based  on  information  g:ained  while  so  administering: 
professionally  for  the  affliction,  or  a  physician  may  testify  as  an 
expert  from  information  obtained  from  a  physical  examination 
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of  the  person  who  is  the  subject  of  the  inquiry.  If  the  opinion 
of  a  physician  is  desired  on  the  case  made  or  claimed  to  be  made 
by  the  testimony  produced  on  the  hearing,  he  should  not  be 
permitted  to  state  his  opinion  based  on  the  conclusion  arrived  at 
by  himself  as  to  the  case  made  by  the  evidence  as  he  heard  it 
and  g:ave  it  weig:ht.  The  proper  course  is  to  state  hypothetically 
the  case  which  tlie  party  producing  the  witness  thinks  has  been 
proved,  and  to  ask  an  opinion  based  on  such  hypothetical  case. 
The  jury,  who  are  the  judgfes  as  to  what  has  been  proven,  may 
then  apply  the  opinion  of  the  expert,  if  in  their  jud^^ment  the 
state  of  case  on  which  it  was  based  has  been  proven.  To  permit 
the  expert  to  base  an  opinion  on  the  testimony  as  he  construes 
and  has  weighed  it  would  be  to  permit  him  to  exercise  the 
functions  of  the  jury,  and,  in  a  sense,  decide  the  whole  issues 
for  them.  Pyle  v.  Pyle,  158  111.  289,  41  N.  E.  999;  Grand  Lod^e 
V.  Wietinff,  168  111.  408,  48  N.  E.  59,  61  Am.  St.  Rep.  123. 

But  the  rule  is  that  a  court  of  review  will  not  consider  any 
other  ground  of  objection  than  that  urg^ed  in  the  court  below. 
3  Ency.  of  PI.  &  Pr.  223.  Dr.  Strum  testified  that  he  had  made 
two  examinations  of  the  person  of  the  appellee,  and  that  he  was 
present  and  heard  her  testify  as  a  witness.  He  was  then  asked 
the  following:  question,  to  which  objection  was  made,  as  shown 
below:  "In  view  of  that,  and  in  view  of  the  examination  you 
have  made,  and  also  in  view  of  the  symptoms  you  have  discovered 
by  means  of  your  examination,  what  relation,  would  you  say, 
does  her  present  condition  bear  to  the  injuries  mentioned?  (Ob- 
jected to  on  the  g^round  that  the  question  is  not  predicated  on 
the  testimony  in  the  case.)"  The  ground  or  grounds  of  this 
objection  are  not  entirely  clear.  The  ground  intended  to  be 
advanced  may  have  been  that  it  was  improper  to  base  an  opinion 
on  anything  save  the  testimony  heard  by  the  expert,  and  was 
improper  because  it  asked  for  an  opinion  based  also,  in  part,  on 
the  personal  examination  of  the  appellee.  It  may  have  been  on 
the  ground  that  it  was  improper  because  it  was  not  predicated  on 
all  of  the  testimony  in  the  case  relative  to  the  physical  condition 
of  the  appellee.  Giving  to  the  objection  either  of  these  mean- 
ings, if  either  ground  of  objection  had  been  sustained,  the  correct 
rule  would  not  have  been  applied. 

The  testimony  in  behalf  of  the  appellee  tended  to  show  she 
suffered  from  neurasthenia  as  a  result  of  the  collision.  Physi- 
cians introduced  by  the  appellant  company  gave  testimony  tending 
to  show  that  neurasthenia  with  which  the  appellee  suffered  might 
have  been  occasioned  by  various  specified  causes  other  than  the 
physical  injuries  suffered  by  the  appellee.  On  cross-examination 
the  counsel  for  appellee  were  permitted  to  ask  if  neurasthenia 
could  not  be  produced  by  great  and  sudden  fright,  and  the 
witnesses  answered  that  it  could  be  so  produced.  It  is  urged 
that  fright  alone  cannot  sustain  a  recovery  of  damages.  The 
doctrine  seems  to  be  that  liability  cannot  exist  if  predicated  on 
fright  or  terror,  unaccompanied  bv  contemporaneous  physical 
injury.    Braun  z\  Craven,  175  111.  401,  51  N.  E.  657,  42  L.  R.  A. 
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199;  8  Am.  &  En^.  Ency.  of  Law  (2d  Ed.)  665 ;  13  Cyc.  42,  43. 
Here  the  appellee  received  physical  injuries  contemporaneous 
with  the  alleg^ed  fright  or  terror. 

The  contention  that  counsel  for  the  appellee  were  permitted  to 
indulg:e  in  improper  argfument  is  without  merit.  The  specific 
^ound  of  this  complaint  is  that  counsel  insisted,  in  arfi:ument  to 
the  jur\',  on  recovery  on  the  ground  the  appellant  company  had 
negligently  failed  to  lock  the  switch  or  negligrently  failed  to 
watch  and  gruard  the  switch.  This  argument  is  denounced  as 
improper,  on  the  assertion  there  was  no  proof  to  sustain  either  of 
the  alleg:ed  delinquencies.  It  appeared  from  the  testimony  of  the 
boy,  Lieb,  that  the  switch  arm  or  lever  was  not  locked,  and  from 
other  testimony  in  the  case  that  the  employee  of  the  company 
in  charg:e  of  the  switch  was  within  the  inclosure  of  the  park  when 
the  boy  turned  the  switch. 

Demurrer  was  sustained  to  the  third  and  fourth  counts  of  the 
declaration,  and  it  is  complained  that  the  court  permitted  the 
entire  declaration  containing:  said  third  and  fourth  counts  to  be 
taken  by  the  jury  when  they  retired  to  consider  of  their  verdict. 
The  practice  of  permitting  the  pleadings  in  civil  actions  to  be 
taken  by  the  jury  in  their  retirement  is  not  to  be  commended. 
Counsel  may  procure,  the  court,  in  the  instructions,  to  state  the 
issues  to  the  jury,  and  that  course  should  be  resorted  to.  It  is 
not,  however,  error  of  reversible  character  to  send  the  pleading^s 
to  the  jury;  but  counts  in  the  declaration  to  which  demurrers 
have  been  sustained  should  not  accompany  the  other  pleadings. 
When  the  appellant  company's  counsel  objected  to  the  declara- 
tion going  to  the  jury,  counsel  for  the  appellee  stated  to  the  court 
and  to  counsel  for  the  appellant  that,  if  counsel  for  the  appellant 
would  state  that  they  desired  the  counts  to  which  demurrers 
had  been  sustained  to  be  removed  from  the  declaration,  it  would 
be  done.  Counsel  for  the  appellant  replied  that  they  simply 
wanted  the  record  to  show  they  had  objected,  and  that  the 
objection  had  been  overruled,  and  that  they  had  excepted.  It  is 
manifest  counsel  for  the  appellant  were  not  endeavoring  to  pre- 
vent erroneous  action  that  would  prejudice  the  cause  of  their 
client,  but  were  only  seeking  to  inject  error  into  the  record. 
They  could  have  voluntarily  avoided  the  error,  but  declined,  in 
order  that,  in  the  event  of  an  unfavorable  verdict,  they  might 
obtain  a  reversal  upon  merely  technical  grounds.  We  will  not 
entertain  the  objection. 

We  do  not  think  that  instructions  Nos.  1  and  2  authorized  the 
jur>^  to  return  a  verdict  for  the  appellee  on  ground  of  recovery 
not  charged  in  the  declaration,  as  counsel  for  the  appellant  urge. 
These  instructions  advised  the  jury  as  to  the  degree  of  care 
required  of  the  appellant  as  a  public  carrier,  and  directed  them, 
in  instruction  No.  1,  that  "if,  from  the  evidence,  the  jury  believe 
that  the  company  failed  to  exercise  toward  the  said  plaintiff,  at 
the  time  in  question,"  such  degree  of  care,  and  that  she  was 
injured  thereby,  she  could  recover,  and.  by  the  second  instruc- 
tion, that  she  could  recover  if  the  jury  "found,  from  the  evidence. 
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the  defendant  did  not  exercise'*  the  specified  degree  of  care.  The 
jury  were  restricted  to  grounds  of  discovery  disclosed  by  the 
evidence.  It  is  not  contended  that  the  court  permitted  evidence 
to  be  produced  that  was  not  applicable  to  the  issues  made  by  the 
pleadings;  hence  the  instructions  did  not  authorize  a  verdict  for 
appellee,  except  upon  the  issues  under  the  pleadings. 

Instructions  Nos.  17,  18,  and  19,  asked  by  the  appellant,  were 
properly  refused.  Nos.  17  and  18  declared  there  could  be  no 
recovery  if  the  accident  and  injury  could  not  have  occurred  if  the 
switch  had  not  been  turned  or  misplaced  by  the  boy,  Lieb.  If, 
as  we  have  seen,  the  appellant  company  owed  it  to  the  appellee 
as  a  legal  duty,  as  a  public  carrier,  to  lock  or  guard  the  switch, 
and  failed  to  discharge  that  duty,  the  right  of  recovery  existed, 
notwithstanding  the  tortious  act  of  Lieb  intervened  to  occasion 
the  collision.  No.  19  was  properly  refused,  for  the  reason  it 
required  only  the  exercise  of  reasonable  care  on  the  part  of  the 
appellant  company  in  the  management  of  the  road  and  the  man- 
agement of  the  car  in  the  transfer  of  the  appellee  to  her  des- 
tination. 

The  judgment  must  be,  and  is,  affirmed. 

Judgment  affirmed. 


Louisville  Ry.  Co.  et  aL  v.  Blum.    Same  v.  Goodman. 

(Court  of  Appeals  of  Kentucky,  Oct.  20,  1905.) 

[89  S.  W.  Rep.  186.] 


Carriers — Collision — Injury  to  Passenger — Joint  Liability.* — Where 
a  collision  occurs  between  the  carriajare  of  one  common  carrier  and 
the  car  of  another,  both  bein^  negliRent,  injuring  the  passenger  of 
one.  both  are  liable;  the  nejflijfence  of  one  not  excusing  the  other. 

Damages — Personal  Injuries — Instructions.  —  An  instruction  in  a 
personal  injury  case  that,  if  the  jury  find  for  plaintiff,  they  will  fix 
his  general  damages  at  such  sum  as  will  reasonably  and  fairly  com- 
pensate him  for  his  bodily  iniunes,  if  any,  not  exceeding  the  sum 
claimed  in  the  petition,  and  will  also  find  special  damages  in  such  sum 
as  will  reasonably  and  fairly  compensate  him  for  his  expense  in  get- 
ting cured,  for  his  loss  of  time,  and  for  injury  to  his  clothes,  if  any, 
not  exceeding  the  amount  claimed,  is  substantially  correct. 

Appeal — Instructions — Failure  to  Request. — Where  formal  objec- 
tion was  made  to  all  instructions  given,  and  several  instructions 
were  offered  as  to  certain  matters,  but  none  were  offered  or  asked 
on  the  measure  of  damages,  a  party  may  not  complain  that  such  an 
instruction  as  he  claims  should  have  been  given  on  that  subject  was 
not  given. 

*See  note  appended  to  West  Chicago  St.  R.  Co.  v.  Piper  (111.),  9 
Am.  &  Eng.  R.  Cas.,  N.  S.,  147;  Atlantic  &  P.  Ry.  Co.  v.  Laird  (U. 
S.\  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  St.  Louis,  etc.,  Ry.  Co.  r.  Battle 
(Ark.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  700  (liability  of  intersecting 
railroad  as  joint  tort  feasor  because  of  proximity  of  defective  plat- 
form of  other  company,  used  by  its  own  passengers) ;  Pennsylvania 
R.  Co.  V.  Jones  (U.  S.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  389  (joint 
liability  of  companies  using  track  and  operating  trains  in  common  for 
injuries  to  passengers  of  one  of  them  caused  by  collision). 
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Appeals  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  First  Division. 
**Not  to  be  officially  reported." 

Two  actions,  one  by  J.  J.  Blum  and  the  other  by  Clara  Good- 
man, against  the  Louisville  Railway  Company  and  another.  From 
judg:ments  for  plaintiffs,  defendants  appeal.    Affirmed. 

Fairlei^h,  Straus  &  Fairlei^h  and  Greene  &  Van  Winkle,  for 
appellants. 

M.  A.,  D.  A.  &  J.  G.  Sachs  and  Barker  &  Woods,  for  ap- 
pellees. 

Settle,  J.  These  two  actions,  one  broug^ht  by  appellee  J.  J. 
Blum  a^inst  appellants  and  the  other  by  appellee  Clara  Goodman 
a^nst  the  same  parties,  were  tried  tog^ether  in  the  lower  court. 
Appellees.  J.  J.  Blum  and  Clara  Goodman,  are  brother  and 
sister.  Both  were  injured  near  their  residence  in  the  city  of 
Louisville,  on  the  evening:  of  November  25,  1902,  by  a  collision 
between  a  carriagfe,  the  property  of  appellant  Louisville  Carriage 
Company,  in  which  they  were  ridingf,  and  one  of  appellant  Louis- 
ville Railway  Company's  electric  street  cars.  At  the  time  of  the 
collision  appellees  were  beingf  driven  by  an  employee  of  appellant 
carriage  company  from  their  residence  to  a  Thanksgfiving:  enter- 
tainment in  a  distant  part  of  the  city;  the  vehicle,  horse,  and 
driver  having:  been  hired  by  them  for  that  purpose.  It  is  in  sub- 
stance averred  in  the  petitions  that  the  carriag^e  in  which  appellees 
were  riding:  was  in  charg:e  of  appellant  carriag:e  company,  acting: 
by  and  throug^h  its  driver,  and  at  the  same  time  and  place  ap- 
pellant railway  company  was  operating:  on  the  same  street  an 
electric  street  car  in  charg:e  of  its  motorman,  and  that  the  driver 
in  charg:e  of  the  carriag^e  and  motorman  in  charg:e  of  the  street 
car  conducted  themselves  in  such  an  unskillful  and  neg:lig:ent 
manner  as  to  cause  a  collision  between  the  carriag:e  and  street 
car,  whereby  the  carriag:e  was  violently  upset,  drag:g:ed  along: 
the  street,  and  crushed,  and  the  appellees  seriously  cut,  bruised, 
and  otherwise  wounded  upon  their  faces,  heads,  and  other  parts 
of  their  bodies,  thereby  causing:  them  g:reat  physical  and  mental 
pain  and  suffering:.  The  answers  of  the  appellant  railway  com- 
pany deny  that  there  was  any  neg:lig:ence  on  the  part  of  the 
motorman  in  charg:e  of  the  car  and  aver  contributory  neg:lig:ence 
on  the  part  of  appellees  and  that  their  injuries  were  caused  by 
the  neg:lig:ence  of  the  carriag:e  driver.  The  answers  of  appellant 
carriag:e  company  deny  that  its  carriagfe  driver  was  neg:lig:ent,  or 
that  the  injuries  of  appellees  were  caused  by  his  neg:lig:ence,  and 
aver  that  their  injuries  were  caused  by  the  neg:lig:ence  of  appellant 
railway  company's  motorman  alone.  The  affirmative  matter  of 
the  several  answers  was  denied  by  a  reply  to  each.  The  trial 
resulted  in  a  verdict  for  each  of  the  appellees  ag:ainst  both  ap- 
pellants. The  verdicts  returned  by  the  jury  read  as  follows: 
"We  of  the  jury  find  both  of  the  defendants  equally  g:uilty,  and 
fix  damag:es  as  follows:    To  Mr.  Jacob  J.  Blum:    For  g:eneral 
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damages,  $500.00 ;  for  special  damages,  $224.50.  Total,  $724.50. 
Also  for  Clara  Goodman:  For  fi:eneral  damag:es,  $250.00;  fof 
special  damages,  $76.00.  Total,  $326.00."  Judgments  were  duly 
entered  in  accordance  with  the  verdicts,  and  of  those  judgments 
and  the  refusal  of  the  lower  court  to  fi:rant  them  a  new  trial 
appellants  complain. 

We  gather  from'  the  evidence  the  following  undisputed  facts : 
That  the  residence  of  appellees,  numbered  1608,  is  situated  on  the 
west  side  of  Second  street,  between  Hill  street  on  the  south  and 
Burnett  avenue  on  the  north.  Second  street  runs  north  and 
south ;  Hill  and  Burnett  streets,  east  and  west.  The  lot  of 
appellees  is  twice  as  far  from  Hill  street  as  it  is  from  Burnett 
avenue.  Second  street  is  60  feet  wide,  and  contains  a  double 
line  of  street  railway  tracks.  The  cars  going  south  use  the 
western  track,  and  those  north  the  eastern  track.  In  going  to 
appellee's  residence  with  the  carriage,  the  driver  traveled  the 
west  side  of  the  street,  and  upon  arriving  at  the  house  stopped  in 
front  thereof  with  the  horse's  head  toward  Hill  street ;  but,  when 
appellee's  entered  the  carriage  and  directed  the  driver  to  take 
them  to  the  Standard  Club,  the  place  of  the  entertainment,  which 
is  in  the  northern  end  of  the  city,  it  became  necessary  for  him 
to  take  the  other,  or  east,  side  of  Second  street,  which  is  used  by 
vehicles  going  north.  In  reaching  the  east  side  of  Second  street 
from  appellees'  residence,  the  carriage  had  to  cross  both  tracks 
of  the  appellant  railway  company,  in  attempting;  to  do  which  it 
was  struck  by  the  north-bound  street  car.  At  the  time  of  the 
collision  the  horse  attached  to  the  carriagfe  had  entirely  crossed 
the  eastern  track,  but  the  body  of  the  carriage  was  on  the  track.. 

We  have  so  far  only  referred  to  such  of  the  facts  as  seem  to  be 
admitted  by  all  the  parties;  but,  in  considering  whether  at  the 
time  the  carriage  left  the  house  of  appellees  it  was  a  negligent 
undertaking  for  the  driver  to  attempt  to  cross  the  railway  track 
in  front  of  the  approaching  car,  we  reach  a  point  in  regard  to 
which  the  evidence  is  very  conflicting.  The  driver  testified  that 
about  the  time  the  carriage  started  across  the  street  he  saw  the 
car  leaving  Hill  street  (i.  e.,  entering  Second  street),  which  was 
about  282  feet  from  appellees'  house,  but  that  he  thought  he  had 
time  to  cross  the  tracks  before  it  would  reach  the  point  of  cross- 
ing. Rommel,  another  driver  of  a  similar  vehicle,  who  was 
standing  near  by  at  the  time,  testified  to  the  same  eflfect,  and  also 
that  the  car  increased  its  speed  as  it  approached,  and  gave  no 
signal  with  its  gong  to  warn  persons  in  front  of  its  coming. 
Other  witnesses  testified  that  the  car  was  running  at  an  unusual 
rate  of  speed  without  sounding  the  gong,  and  two  of  them  that 
as  the  car  approached  the  carriage,  and  about  the  time  of  its 
striking  it,  the  motorman  in  charge  was  looking:  back  in  the  car, 
instead  of  looking  out  ahead  of  it.  In  brief,  appellees'  evidence, 
and  that  introduced  by  the  appellant  carriage  company,  strongly 
conduced  to  show  that  the  motorman  in  charge  of  the  car  was 
gfuilty  of  negligence  at  the  time  of  the  accident,  but  for  which 
it  would  not  have  occurred.     Upon  the  other  hand,  there  were 
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witnesses  for  the  railway  company  who  testified  that  the  motor- 
man  was  looking  ahead  of  the  car,  that  it  was  nmninja:  at  a 
moderate  and  the  usual  rate  of  speed,  and  that  the  gong:  was 
sounded  as  it  approached  the  carriage.  The  testimony  of  some 
of  these  witnesses  conduced  to  prove  that  the  driver  of  the  car- 
riage was  guilty  of  negligence,  in  that  he  attempted  to  cross  the 
track  in  front  of  the  car  when  it  was  so  close  that  one  of  or- 
dinary prudence  must  have  known  that  a  collision  was  inevitable. 
We  think  the  weight  of  the  evidence  supports  the  view  that  the 
driver  and  motorman  were  both  guilty  of  negligence,  and  that 
their  joint  and  concurring  negligence  caused  the  collision  result- 
ing in  appellees'  injuries.  In  other  words,  the  driver  of  the 
carriage  was  guilty  of  negligence  with  respect  to  appellees  in 
attempting  to  cross  the  railway  track  in  front  of  the  approaching 
car,  which  was  less  than  100  yards  away  when  he  left  appellees' 
residence,  and,  of  course,  considerably  nearer  at  the  time  he 
reached  the  point  of  crossing  the  railway  track.  Under  such 
circumstances  he  should,  upon  or  before  reaching  the  track,  have 
waited  for  the  car  to  pass  before  driving  upon  it.  Upon  the 
other  hand,  we  think  it  equally  clear  that  if  the  motorman  had 
been  looking  ahead  of  the  car,  and  had  not  unduly  increased  its 
speed  after  entering  Second  from  Hill  street,  he  would  have 
discovered  the  presence  of  the  carriage  on  the  track  in  time  to 
have  stopped  the  car  before  striking  it,  or  so  reduced  its  speed 
as  to  have  prevented  injury  to  appellees. 

It  is  unnecessary  to  discriminate  between  the  appellants  as  to 
the  degree  of  care  required  of  them  in  avoiding  a  collision. 
Both  were  common  carriers,  with  equal  right  to  the  use  of  the 
street.  Each  carried  in  its  vehicle  passengers,  to  whom  it  owed 
the  highest  degree  of  care,  and  in  using  the  street  ordinary  care 
should  have  been  exercised  by  the  servant  of  each  of  them  in 
avoiding  a  collision.  According  to  the  evidence,  neither  car- 
rier used  ordinary  care  to  avoid  the  collision.  Consequently 
both  were  liable  to  appellees  for  the  injuries  sustained  by 
the  collision,  and  neither  can  plead  or  rely  upon  the  negli- 
gence of  the  other  as  a  defense.  L.  &  C.  R.  R.  Co.  v.  Case  s 
Adm'r,  9  Bush.  735;  Lou.  Packet  Co.  v.  Mulligan,  77  S.  W. 
704,  25  Ky.  Law  Rep.  1287;  Pugh  v.  C.  &  O.  Ry.  Co.,  101 
Ky.  77,  39  S.  W.  695,  72  Am.  St.  Rep.  392;  Lou,  etc.. 
Mail  Co.  V.  Barnes'  Adm'r,  79  S.  W.  261,  25  Ky.  Law  Rep. 
2036;  Central  Passenger  Ry.  Co.  v.  Kuhn,  86  Ky.  593,  6  S. 
W.  441,  9  Am.  St.  Rep.  309.  As  the  instructions  given  by  the 
trial  court  on  this  point  conform  to  the  view  of  the  law  herein 
expressed,  we  are  unable  to  discover  any  grounds  for  sustaining 
the  objections  made  to  them  by  counsel  for  appellants. 

It  is,  however,  insisted  that  the  court  erred  in  instructions  as 
to  the  measure  of  damages.  The  two  instructions  as  to  the  meas- 
ure of  damages  were  as  follows:  "(3)  If  the  jury  find  for  the 
plaintiflF  Jacob  J.  Blum,  they  will  fix  his  general  damages  at  such 
sum  as  will  reasonably  and  fairly  compensate  him  for  his  bodily 
injuries,  if  any,  and  for  his  suffering,  physical  and  mental,  not  to 
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exceed  the  sum  of  $2,500,  the  amount  claimed  in  his  petition, 
and  they  will  also  find  for  him  special  damag^es  in  such  sum  as 
will  reasonably  and  fairly  compensate  him  for  his  expense  in 
^ettin^  cured,  for  his  loss  of  time,  and  for  injury  to  his  clothes, 
if  any  such  expense,  injury,  or  loss  there  was,  not  to  exceed  the 
sum  of  $513.50,  the  amount  claimed  in  his  petition.  (4)  If  the 
jury  find  for  the  plaintiff  Clara  Goodman,  they  will  fix  her  g:en- 
eral  damagfes  in  such  sum  as  will  reasonably  and  fairly  com- 
pensate her  for  her  bodily  injuries,  if  any,  and  for  her  suffering^, 
physical  and  mental,  not  to  exceed  the  sum  of  $2,500,  the  amount 
claimed  in  her  petition,  and  will  also  find  for  her  in  such  sum  in 
special  damages  as  will  reasonably  and  fairly  compensate  her  for 
her  expense  in  gfettingf  cured  and  for  injury  to  her  clothes,  if  any 
such  injury  or  expense  there  was,  not  to  exceed  the  sum  of  $110, 
the  amount  claimed  in  her  petition/'  While  in  some  sort  dif- 
fering in  form  from  the  instructions  usually  ^iven  in  such  cases^ 
we  think  these  instructions  substantially  correct.  They  confine 
the  recovery  to  compensatory  damap^es.  The  appellee  Blum,  in 
addition  to  the  g^eneral  damag^es  asked,  allegfed  and  proved  special 
damages,  made  up  of  injury  to  his  clothes,  physician's  bill,  cost 
of  medicine,  and  loss  of  time.  The  verdict  allowed  him  $500 
gfeneral  damages,  which  is  not  excessive,  considering  the  char- 
acter of  his  wounds  and  his  mental  and  physical  suffering's,  and 
$224.50  as  special  damages,  which  sum  is  apparently  reasonable 
and  only  made  him  whole  on  the  items  of  special  damages.  As 
the  injuries  of  appellee  Goodman  were  much  less  serious  than 
those  of  her  brother,  the  sum  awarded  her  was  correspondingly 
less  in  amount;  but  it  cannot  fairly  be  claimed  that  either  the 
general  or  special  damag:es  allowed  her  were  more  than  com- 
pensatory, or  that  they  were  not  authorized  by  the  evidence. 

While  formal  objection  was  made  by  appellants  to  all  the  in- 
structions g^iven  by  the  court,  and  several  instructions  were 
offered  by  them  on  other  features  of  the  cases,  they  did  not  ask 
or  offer  an  instruction  on  the  measure  of  damages,  in  consequence 
of  which,  and  according:  to  the  repeated  ruling:  of  this  court,  they 
are  now  estopped  to  complain  that  the  trial  court  did  not  g^ve 
such  an  instruction  on  that  point  as  they  now  insist  should  have 
been  g^iven. 

Our  examination  of  the  record  convinces  us  that  no  prejudicial 
error  was  committed  by  the  lower  court  in  any  of  its  ruling^s,  or 
in  the  matter  of  g:iving:  or  refusing;  instructions.  Wherefore  the 
judgement  is  affimied. 
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(Court  of  Appeals  of  Kentucky,   Oct.   5,  1905.) 

[89  S.  W.  Rep.  150.] 

Carriers — Duty  to  Passenger — Performance  of  Contract  of  Car- 
riage.*— The  duty  of  a  carrier  of  passengers  is  to  attend  tp  the  com- 
fort and  safety  of  all  its  passengers  alike,  but  not  to  furnish  especial 
attention  to  any  one  in  particular,  unless  under  exceptional  circum- 
stances, such  as  sickness  en  route;  but,  if  a  carrier  voluntarily  accepts 
a  helpless  passenger  without  an  attendant,  it  will  assume  the  addi- 
tional care  commensurate  with  his  needs. 

Same — Duty  to  Receive  Passengers — Infirm  Persons.*  —  A  blind 
man,  77  years  of  a^e,  applied  to  a  railway  agent  for  a  ticket  for  a 
journey  necessitating,  the  changing  of  cars  two  or  three  times. 
When  he  applied  for  the  ticket,  he  was  accompanied  by  an  attendant. 
He  frequently  took  short  trips  involving:  no  change  of  cars,  and 
on  these  trips  some  one  would  assist  him  getting  on  and  off  the 
train.  On  taking  a  trip  involving  a  change  of  cars,  he  depended  on 
the  assistance  of  chance  acquaintances,  or  the  employees  in  charge 
of  the  train.  Held,  that  the  carrier  was  justified  in  refusing  to  sell 
him  a  ticket  unless  he  secured  an  attendant. 

Same — Rules  of  Carrier — Validity.f — A  rule  of  a  railway  company 

*As  to  whether  a  railroad  company  is  required  to  accept  as  passen- 
gers persons  unable  to  care  for  themselves,  see  foot-notes  appended 
to  Tuttle  V.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  13  R.  R.  R.  333,  36  Am. 
&  Enj?-  R.  Cas.,  N.  S.,  333  (intoxicated  persons);  foot-note  appended 
to  Illinois  Cent.  R.  Co.  v.  Smith  (Miss.),  15  R.  R.  R.  293,  38  Am.  & 
Eng.  R.  Cas..  N.  S.,  293;  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  270 
(disabled  persons  without  attendant);  note,  11  Am.  &  Eng.  R.  Cas., 
X.  S..  835  (insane  persons);  note,  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  270 
(persons  who  may  be  excluded) ;  note,  11  Am.  &  Eng.  R.  Cas.,  N.  S.,> 
833  (sick  persons). 

Ks  to  the  duties  and  liabilities  of  the  carrier  as  affected  by  the 
infirmity  or  helpless  condition  of  a  passenger,  see  foot-notes  ap- 
pended to  Tuttle  V.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  13  R.  R.  R.  n33, 
36  .Am.  &  Eng.  R.  Cas.,  N.  S.,  333  (intoxicated  passengers);  Atchi*- 
son.  etc.,  Ry.  Co.  v.  Parry  (Kan.),  8  R.  R.  R.  215,  31  Am.  &  Eng.  R 
Cas.,  N.  S.,  215  (duties  to  sick  passengers);  Memphis  St.  Ry.  Co.  v. 
Shaw  (Tenn.).  8  R.  R.  R.  255,  31  Am.  &  En^.  R.  Cas.,  N.  S.,  255 
(duty  to  assist  aged  passenger  to  alight);  note,  9  Am.  &  Eng.  R. 
Cas.,  N.  S.,  658  (age,  sex,  and  condition  of  passenj2:er  as  affecting  de^ 
gree  of  care  required  of  carrier);  note,  9  Am.  &  Eng.  R.  Cas.,  N  S., 
654  Cduty  to  assist  passenger  to  alight);  note,  11  Am.  &  En^.  R.  Cas.,. 
X".  S..  836  (duties  to  sick  passengers);  note,  11  Am.  &  Eng.  R.  Cas., 
X.  S.,  836  (liability  of  carrier  where  passenjjjer  with  apoplexy  is 
thoui^ht  to  be  intoxicated  and  taken  from  car);  Brady  v.  Old  Colony 
R.  Co.  (Mass.).  2  Am.  &  Eng.  R.  Cas..  N.  S.,  280;  Daniels  v.  Western 
&  A.  R.  Co.  (Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  280;  Madden  v.  Port 
Royal  &  W.  C.  R.  Co.  (S.  Car.).  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  384 
(dutv  to  assist  infirm  passengers  to  alight). 

tFor  the  authorities  in  this  series  on  the  question  of  the  validity  of 
a  carrier  of  passengers'  rules  and  regulations,  see  note,  2  Am.  &  Eng. 
R.  Cas..  N.  S.,  17  (rules  with  respect  to  carrying  passengers  cm 
freifirht  trains):  note,  2  Am.  &  Enpr.  R.  Cas.,  X^.  S.,  23  (oassen<<ers 
bound  by  reasonable  regulations);  note,  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
23  (rieht  of  carrier  to  make):  notes.  17  Am.  &  Eng.  R.  Cas.,  N.  S., 
431.  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  278;  note.  2  Am.  &  Eng.  R.  Cas., 
X.  S..  23  (what  regulations  are  reasonable);  Illinois  Cent.  R.  v.  Har- 
per (Miss.),  10  R.  R.  R.  612,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  612  (rule 
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forbidding:  the  sale  of  tickets  to  persons  physically  unable  to  take 
care  of  themselves,  unless  accompanied  by  an  attendant,  is  only  for 
the  guidance  of  its  servants,  and  cannot  limit  its  responsibilities  to 
the  public,  unless  the  rule  can  be  justified  by  the  principles  governing: 
the  duties  of  carriers. 

Appeal  from  Circuit  Court,  Hopkins  County. 

"To  be  officially  reported." 

Action  by  E.  E.  Allen  agfainst  the  Illinois  Central  Railroad 
Company.  From  a  judgement  for  plaintiff,  defendant  appeals. 
Reversed. 

Trabue,  Doolan  &  Cox,  J.  M.  Dickinson,  and  Gordon,  Gordon 
&  Cox,  for  appellant. 
Ruby  Lafoon  and  Lee  Gibson,  for  appellee. 

Barker,  J.  The  appellee,  E.  E.  Allen,  was  at  the  time  this 
controversy  arose  77  years  old  and  totally  blind.  He  resided 
near  White  Plains,  Ky.,  and  had  a  brother  living  in  Ullen,  111., 
who  was  in  declining:  health.  Havingf  received  a  letter  from  his 
brother  reciting:  the  fact  that  the  latter  did  not  expect  to  live 
long:,  and  requesting:  appellee  to  come  to  Ullen  and  see  him  before 
he  died,  the  appellee  applied  to  the  ticket  ag:ent  of  appellant  at 
White  Plains  for  information  concerning:  the  railroad  fare,  and 
as  to  which  of  the  two  possible  routes  by  way  of  its  line  was  the 
best  for  him  to  travel.  After  receiving:  this  information  appellee 
applied  to  the  ag:ent  on  the  3d  day  of  November,  1903,  for  a  ticket 
to  Ullen,  tendering:  the  proper  amount  of  money  to  pay  the  fare. 

of  carrier  as  to  route  to  be  taken  not  binding:  on  passenger  without 
knowledge  of  rule);  Burns  v.  Boston  El.  Ry.  Co.  (Mass.),  6  R.  R.  R. 
918,  29  Am.  &  Eng.  R.  Cas.,  N.  S.,  918  (rule  forbidding  passengers  to 
ride  on  platform  not  waived  in  plaintifFs  favor  by  mere  fact  that  he 
found  other  passengers  riding  on  platform);  Greenfield  v.  Detroit 
&  M.  Ry.  Co.  (Mich.),  8  R.  R.  R.  271,  31  Am.  &  Eng.  R.  Cas.,  N.  S., 
271  (waiver  of  rule  requiring  permit  to  ride  on  freight  train  implied 
from  disregard) ;  Church  v.  Chicago,  Milwaukee,  etc.,  R.  Co.  (S. 
Dak.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  Decker  v.  Atchison,  Topeka, 
•etc.,  R.  Co.  (Okla.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  118;  Deery  v.  Cam- 
den &  A.  Ry.  Co.  (Pa.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  225;  Church  v. 
Chicago,  M.,  etc.,  R.  Co.  (S.  Dak.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  1 
•(failure  of  carrier  to  notify  passenger  of  a  regulation  requiring  pas- 
sage upon  most  direct  route);  Sheets  v.  Ohio  River  R.  Co.  (W.  Va.), 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  129  (failure  to  inform  conductor  of 
change  in  rules);  Deery  v.  Camden  &  A.  R.  Co.  (Pa.),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  225  (implied  consent  of  passenger  to  rule);  Graham  v, 
McNeill  (Wash.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  149  (notice  against 
riding  on  platform  waived  by  failure  to  provide  sufficient  seats) ; 
Gregory  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  6  Am.  &  Eng.  R.  Cas., 
N.  S.,  775  (reasonableness  of  regulations);  Lake  Shore  &  M.  S.  Ry. 
Co.  V.  Kelsey  (111.),  16  Am.  &  Eng.  R.  Cas.,  N.  S.,  82  (regulations 
binding  on  passenger  having  notice  of  them);  Jackson  Elec.  Ry. 
Light  &  Power  Co.  v.  Lowry  (Miss.),  23  Am.  &  Eng.  R.  Cas.,  N.  S., 
103  (unreasonable  rule  against  backing  cars  to  receive  passengers  at 
crossing);  Deery  v.  Camden  &  A.  R.  Co.  (Pa.),  2  Am.  &  Eng.  R. 
Cas.,  N.  S.,  225  (rule  against  passengers  leaving  car  by  baggage  com- 
partment);  Baltimore  &  O.  R.  Co.  v.  Meyers  (U.  S.),  2  Am.  &  Eng. 
R.  Cas.,  N.  S.,  225;  Omaha  &  R.  V.  R.  Co.  v.  Chollette   (Neb.),  2 
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The  a^ent  declined  to  sell  him  a  ticket  upon  the  ^ound  that  the 
company  had  a  rule  forbidding:  the  sale  of  tickets  to  persons 
physically  unable  to  take  care  of  themselves,  unless  they  were 
accompanied  by  an  attendant.  Bein^  thus  refused  transporta- 
tion, the  appellee  did  not  procure  an  attendant  and  ^o  on  his 
journey  in  obedience  to  the  company's  rule;  but,  finding  that  a 
neig^hbor,  John  Hanks,  expected  to  make  the  journey  about  the 
coming:  Christmas,  he  waited  and  went  with  him  on  the  22d  day 
of  December,  1903,  visited  his  brother,  and  then  returned  home. 
Conceiving:  that  the  action  of  the  appellant's  ag:ent  in  refusing: 
to  sell  him  a  ticket  under  the  circumstances  recited  was  unlawful 
and  oppressive,  appellee  instituted  this  action  to  recover  dam- 
ag:es,  alleg:ing:  that  he  had  suffered  g:reat  mental  ang;uish  and 
sorrow,  because  he  had  been  forced  to  wait  50  days  before  seeing: 
his  sick  brother.  The  appellant,  after  its  g:eneral  demurrer  to 
the  petition  had  been  overruled,  filed  an  answer  pleading:  its  rule, 
and  placing:  in  issue  all  of  the  material  alleg:ations  of  the  petition. 
A  trial  before  a  jury  resulted  in  a  verdict  of  $300  in  favor  of  the 
appellee,  and  from  the  judgfment  based  on  this  verdict  the  railroad 
has  appealed. 

We  will  consider,  first,  the  duty  of  common  carriers  of  pas- 
seng:ers  in  reg:ard  to  persons  applying:  for  transportation  who  are, 
or  appear  to  be,  unable  to  care  for  themselves.  May  a  lunatic 
have  a  ticket  thrust  into  his  hand,  and  be  delivered  to  the  em- 
ployees of  a  railroad  corporation  to  be  transported  to  his  destina- 
tion, and  cared  for  by  them  on  the  journey?  May  one  known 
to  be  intoxicated  be  imposed  upon  the  employees  of  a  common 

Am.  &  EnR.  R.  Gas.,  N.  S.,  225  (rule  against  passengers  riding  on 
platform);  Coffee  z;.  Louisville  &  N.  R.  Co.  (Miss.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  423  (reasonableness  of  rule  as  to  checking  baggage); 
Weber  Co.  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas., 
N.  S.,  464  (waiver  of  rule  prohibiting  the  receiving  of  merchandise  as 
ordinary  baggage);  Trimble  v.  New  York  Cent.  &  H.  R.  Co.  (N.  Y.), 
17  Am.  &  Eng.  R.  Cas.,  N.  S.,  176  (admissibility  as  evidence  of  rule 
requiring  baggage  master  to  exact  release  of  liability  from  drummers 
as  condition  precedent  to  checking  trunks);  Weber  Co.  v.  (Chicago, 
etc.,  Ry.  Co.  (Iowa),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  464  (carrier  not 
liable  as  warehouseman  for  sample  cases  knowingly  shipped  as  bag- 
gage in  violation  of  carrier's  rules) ;  Southern  Ry.  Co.  v.  Watson 
(Ga.),  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  209  (regulation  limiting  life  of 
ticket  is  reasonable  where  it  provides  for  refunding  price  of  ticket,  or 
any  unused  part,  if  not  used  within  limited  period). 

For  the  authorities  in  this  series  on  the  question  of  the  validity  of 
the  rules  and  regulations  of  carriers  of  freight,  see  foot-note  ap- 
pended to  Robinson  v.  Baltimore  &  O.  R.  Co.  (C.  C.  A.).  12  R.  R.  R. 
468,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  468  (rules  and  regulations  with  re- 
spect to  receiving  freight);  Chicago,  R.  I.  &  P.  Ry.  Co.  zf.  Colby 
(Neb.),  9  R.  R.  R.  283,  32  Am.  &  Eng.  R.  Cas.,  N.  g.,  283  (authority 
to  make  and  reasonableness  of);  New  Orleans  &  N.  E.  R.  Co.  v. 
George  (Miss.),  9  R.  R.  R.  786,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  786 
(rules  imposing  reasonable  demurrage  charges  on  consignee  for  de- 
lay in  unloading  cars  are  enforceable);  Coates  ?.  Chicago,  M.  & 
St.  P.  R.  Co.  (S.  Dak.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  426  (regulation 
that  capacity  of  tank  car  shall  be  estimated  at  40.000  pounds) ;  Ken- 
tucky Wagon  Mfg.  Co.  v.  Ohio  &  Miss.  R.  Co.  (Ky.),  2  Am.  &  Eng. 
R.  Cas.,  N.   S.,  722  (rule  fixing  rate  of  demurrage). 
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carrier  without  an  attendant  to  care  for  him?  Or  may  an  old 
blind  man  demand  that  the  corporation  shall  receive  him  as  a 
passengfer  without  an  attendant,  in  order  to  make  a  lon^  journey 
involving  certainly  two,  and  perhaps  three,  changes  of  cars? 
The  answer  to  these  questions  is  manifestly  fraug^ht  with  im- 
portant consequences  to  carriers  of  passeng^ers  for  hire.  In  the 
case  of  L.  &  N.  R.  R.  Co.  v.  Jordan,  66  S.  W.  27,  23  Ky.  Law 
Rep.  1730,  we  said:  "The  law  required  of  appellant  that  they 
should  exercise  the  higrhest  degfree  of  care  to  safely  transport 
appellee  to  her  point  of  destination.  But  this  duty  did  not  re- 
quire that  appellant's  conductor  should  act  as  special  attendant 
to  the  plaintiff  during  the  journey  to  see  that  she  did  not  leave 
her  seat.  *  *  *  His  duty  was  to  see  after  the  comfort  and 
safety  of  the  passengers  fi:enerally,  and  not  one  in  particular." 
In  Illinois  Central  Railroad  Company  v.  Smith,  37  South.  643, 
the  Supreme  Court  of  Mississippi  say:  "Primarily  the  affliction 
of  blindness  unfits  every  person  for  safe  traveling  by  railway, 
if  unaccompanied.  No  blind  person  without  previous  experience 
could  possibly  accommodate  himself* to  the  many  exigfencies  in- 
cident to  traveling:  by  railroad,  or  g:uard  himself  agfainst  peril  in 
boarding:  and  alig:hting:  from  trains,  changfing:  from  one  train  to 
another,  or  threading:  his  way  in  safety  across  the  railroad  tracks 
at  crowded  stations.  Hence  the  rule  which  provides  that  every 
blind  person  is  presumed  to  be,  in  the  absence  of  proof  of  ex- 
perience, unfit  to  travel  alone,  is  not  unreasonable;  nor  do  we 
consider  such  a  reg:ulation  a  hardship  upon  persons  afflicted  with 
blindness  or  other  disabling:  physical  infirjnity.  It  is  rather  a 
safeg:uard  thrown  around  them  for  their  own  protection.  There- 
fore, when  a  blind  person  applies  to  purchase  a  ticket,  being: 
himself  unknown  to  the  ag:ent,  and  that  ticket  is  refused,  the 
carrier  is  not  liable  by  this  act  alone  to  be  mulcted  in  damag:es ; 
but,  as  before  indicated,  if  the  ag^ent  of  the  carrier  knows,  of  his 
personal  knowledg:e,  of  the  competency  to  travel  of  the  particular 
person,  or  if  the  fact  of  such  ability  is  made  known  to  him  in  any 
manner,  and  he  still  persists  wantonly  and  arbitrarily  in  his  re- 
fusal to  sell  the  person  desiring:  passag^e  a  ticket,  the  carrier  may 
be  made  to  respond  in  damag:es  for  his  oppressive  acts."  In  the 
case  of  Croom  v.  C,  M.  &  St.  P.  Ry.  Co.  (Minn.)  53  N.  W. 
1128,  18  L.  R.  A.  602,  38  Am.  St.  Rep.  557,  the  rule  is  thus 
stated:  "Of  course,  a  railroad  company  is  not  bound  to  turn  its 
cars  into  nurseries  or  hospitals,  or  its  employees  into  nurses.  If 
a  passeng:er,  because  of  extreme  youth  or  old  ag:e,  or  any  mental 
or  physical  infirmities,  is  unable  to  take  care  of  himself,  he  oug:ht 
to  be  provided  with  an  attendant  to  take  care  of  him.  But  if  the 
company  voluntarily  accepts  a  person  as  a  passeng:er,  without  an 
attendant,  whose  inability  to  care  for  himself  is  apparent  and 
made  known  to  its  servants,  and  renders  said  care  and  assistance 
necessary,  the  company  is  neg:lig:ent  if  such  assistance  is  not 
afforded."  And  in  5  Am.  &  Eng:.  Ency.  of  Law,  538:  "While 
persons  who  are  ill  have  a  rig:ht  to  enter  and  travel  upon  con- 
veyances of  a  common  carrier  of  passeng:ers,  nevertheless  the 
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carrier  is  not  bound  to  accept  as  a  passenger,  without  an  attend- 
ant, one  who,  because  of  physical  or  mental  disability,  is  unable 
to  take  care  of  himself."  We  think  it  a  proposition  too  obvious 
to  admit  of  refutation  that  the  blind  man  who,  without  an  attend- 
ant, successfully  makes  a  lonja:  railroad  journey  involving  several 
changfes  of  cars,  does  so  either  because  he  is  especially  cared  for 
and  helped  on  his  way  by  the  kindness  of  chance  acquaintances 
or  by  the  aid  of  the  employees  of  the  carrier.  Let  any  one 
imagfine  a  totally  blind  man  alig^htin^  on  a  strange  platform  for 
the  purpose  of  changing:  cars  amid  the  confusion  arising  from  the 
shifting:  of  trains,  the  blowing:  of  whistles,  the  clan^n^  of  bells, 
the  rolling:  of  bag:g:ag:e  trucks,  and  the  hurried  tramp  of  the  feet 
of  his  fellow  passeng^ers,  and  he  will  need  no  extraneous  evidence 
to  realize  that  the  afflicted  passeng:er  will  be  totally  helpless,  as 
well  as  in  the  most  immediate  dangler  of  harm,  without  the  kindly 
aid  of  some  one  who  is  not  devoid  of  sigfht.  The  duty  of  the 
carrier  of  passeng:ers  for  hire  is  to  attend  to  the  comfort  and 
safety  of  all  of  its  passeng:ers  alike,  but  not  to  furnish  especial 
attention  to  any  one  in  particular,  unless,  perhaps,  under  ex- 
ceptional circumstances,  such  as  accidental  sickness  or  misfor- 
tune en  routs.  If  the  carrier  accepts  a  helpless  passenger  without 
an  attendant,  it  will  doubtless  assume  the  additional  care  and 
responsibility  commensurate  with  his  misfortune  and  needs;  but 
this  is  a  burden  it  must  assume  for  itself.  The  law  does  not 
impose  it  as  an  incident  to  the  business. 

The  undisputed  facts  of  the  case  at  bar  are  that  the  appellee 
was,  as  already  said,  totally  blind  and  77  years  of  ag:e.  He 
desired  to  be  transported  for  a  distance  of  from  140  to  185  miles 
(depending:  upon  which  of  two  routes  he  took),  involving:  two, 
if  not  three.  chang:es  of  the  vehicles  of  transportation ;  one  of  the 
chang:es  being:  to  take  a  steamboat  ride  of  20  miles  up  the  Ohio 
river.  On  both  occasions  that  he  came  to  the  appellant's  a^ent 
in  reg:ard  to  the  proposed  trip  he  was  led  by  an  attendant,  and 
under  these  circumstances  the  ag:ent  firmly,  but  politely,  refused 
to  sell  him  a  ticket  unless  he  had  an  attendant.  We  think  entirely 
immaterial  that  appellee  was  in  the  habit  of  taking:  occasional 
short  trips  on  appellant's  road  without  an  attendant.  These 
involved  no  changfe  of  cars,  and  furnish  no  evidence  of  his  ability 
to  take  the  trip  under  contemplation.  But  we  think  appellee's 
own  evidence  abundantly  shows  that  he  was  dependent  upon  the 
assistance  of  others  even  on  these  short  trips.  In  speaking;  of 
these,  in  answer  to  a  question  of  his  counsel  as  to  whether  or 
not  he  traveled  by  himself,  he  said :  "Folks  on  the  train  I  was 
traveling:  on  always  helped  me,  if  I  needed  help,  and  I  was  put 
off  where  mv  ticket  called  for.  I  would  g:o  often."  Ag:ain: 
"Well,  I  g:enerallv  visit  the  county  seat  about  four  to  six  times  a 
year,  and  most  of  the  time  I  come  by  myself.  Sometimes  some- 
body comes  with  me,  and  often  I  would  come  by  myself  and  g:o 
to  other  places,  too.  Somebody  would  see  me  on  the  train  and 
help  me  off.  or  the   conductor  would  see  me  off."     Speaking: 
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of  his  return  home  from  Ullen,  he  said :   "I  g^ot  on  the  C,  E.  & 
I.  road  and  went  on  that  road  to  Mt.  Vernon,  and  there  the  road 
was  a  mile  to  the  t'other — ^a  mile  from  one  depot  to  the  t'other 
one — and  I  made  the  change  from  one  end  of  the  town  to  the 
t'other.    Went  with  a  friend  of  mine.     Got  acquainted  with  the 
g^entleman,  and  he  said  he  would  see  me  across  from  one  depot 
to  the  t'other;  and  the  gentleman  went  to  the  train  with  me, 
and  I  remained  there  awhile,  and  then  went  to  Nortonsville, 
and  then  went  to  White  Plains  that  night."     All  of  this  shows 
that  what  he  means  by  going  by  himself  without  an  attendant  is 
that  he  went  by  himself,  depending  on  the  assistance  of  chance 
acquaintances  or  the  help  of  the  employees  of  the  carrier.     No 
one  would  think  of  disputing  that  a  blind  man  who  is  put  on  a 
car  can  sit  in  his  seat  until  he  reaches  his  destination,  if  no  change 
of  cars  is  required.     This  involves  no  greater  ingenuity  than 
sitting  in  his  own  chair  at  home  for  a  given  length  of  time ;  and 
undoubtedly,  if  at  his  destination  some  one   (perhaps  the  con- 
ductor) puts  him  safely  off  onto  the  platform,  he  will  be  so  far 
all  right.    But  this  is  not  what  we  would  term  traveling  without 
assistance.     Certainly,  if  one  can  be  sure  of  the  attentions  of 
chance  acquaintances,  or  of  the  help  of  the  employees  of  the 
carrier,  he  need  not  hire  attendants  to  conduct  him  on  his  jour- 
ney; but  may  he  ask  the  carrier  to  run  the  risk  of  his  getting 
this  chance  help?     We  think  not.     Suppose  he  should  fail  to 
meet  any  one  sufficiently  charitable  to  help  him,  and  he  should  be 
injured ;  would  it  not  be  said  with  a  great  show  of  reason  that, 
the  carrier  having  accepted  him  as  a  passenger,  knowing  his 
infirmity,  it  therefore  owed  him  a  duty  commensurate  with  pro- 
tecting him  from  harm?    This,  we  think,  would  clearly  be  the 
correct   rule  of   law   applicable   to  the   supposititious   case.     It 
would  seem  to  follow  as  a  necessary  consequence  that  the  carrier 
has  the  legal  right  to  protect  himself  from  this  additional  re- 
sponsibility by  requiring  the  infirm  traveler  to  secure  the  services 
of  an  attendant  prior  to  starting  on  his  journey. 

We  do  not  think  it  important  that  the  appellant  had  promul- 
gated a  rule  upon  the  question  in  hand,  although,  if  it  were,  the 
existence  of  the  rule  was  established  without  contradiction.  The 
rule  at  best  is  only  for  the  guidance  of  the  employees.  The  cor- 
poration could  not  limit  its  duties  and  responsibilities  to  the 
public  by  an  edict  to  its  servants ;  and,  unless  the  justifying  prin- 
ciple of  law  be  underneath  it,  the  rule  is  void.  The  right  of  the 
company  to  protect  itself  from  the  additional  hazard  of  trans- 
porting a  blind  man  on  a  (considering  his  infirmity)  to  him 
perilous  journey  does  not  rest  on  a  rule  of  its  own,  but  on  a  con- 
trolling principle  of  law.  It  follows,  from  the  view  we  have 
taken  of  the  law  of  the  case,  that  a  peremptory  instruction  should 
have  been  awarded  appellant  at  the  conclusion  of  the  testimony, 
and  that  it  is  unnecessary  to  review  the  other  interesting  ques- 
tions raised  by  appellant  on  the  record. 

Wherefore  the  judgment  is  reversed,  for  proceedings  con- 
sistent with  this  opinion. 
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Hunter  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court   of   South   Carolina,   Sept.   6,    1905.) 

[51  S.  £.  Rep.  860.1 

Carriers — Injury  to  Passenger — Contributory  Negligence."* — Where 
a  passenp^er  on  a  train  at  night  passed  from  one  coach  to  another 
and  by  the  conductor  and  porter,  who  were  in  the  rear  car,  in  search 
of  water,  and  stepped  off  the  back  platform  of  the  rear  coach,  think- 
ini;  he  was  Roing  into  another,  there  being  no  light  or  guard  chain 
on  such  rear  car,  he  cannot  recover  for  the  injuries  received;  the 
proximate  cause  of  the  injury  being  his  own  negligence. 

Appeal  from  Common  Pleas  Circuit  Court  of  Clarendon 
County;  Purdy,  Judge. 

Action  by  Robert  Hunter  a^inst  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgement  sustaining  demurrer, 
plaintiff  appeals.    Affirmed. 

A,  Lezi  and  W.  C.  Dazns,  for  appellant. 
/.  T.  Barron  and  Wilson,  Du  Rant  &  Muldrow,  for  respond- 
ent. 

Woods,  J.  The  defendant  demurred  to  the  complaint  in  this 
case  on  the  ground  that  it  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  that:  "(1)  The  allegations  of  fact 
in  the  complaint  do  not  show  any  actionable  negligence.  (2)  The 
allegations  of  the  complaint  show  contributory  negligence  on  the 
part  of  the  plaintiff.  (3)  The  complaint  shows  that  the  gross 
negligence  of  the  plaintiff,  in  wrongfully  going  upon  an  alleged 
dangerous  and  improperly  lighted  platform,  was  the  direct  and 
proximate  cause  of  the  injury  to  plaintiff."  The  demurrer  was 
sustained,  and  the  plaintiff  appeals,  relying  on  the  following 
allegations  of  the  complaint  as  stating  a  good  cause  of  action: 
"(2)  That  on  or  about  the  18th  day  of  August,  1903,  the  defend- 
ant received  the  plaintiff  into  one  of  its  railroad  trains  running 
between  the  places  hereinafter  mentioned,  and  then  and  there 
undertook  and  agreed  to  safely  carry  and  convey  him  therein  as 
a  passenger,  from  Manning,  S.  C,  to  Savannah,  Ga.,  and  re- 
turn, for  two  dollars,  paid  by  plaintiff  to  one  E.  W.  Dines,  who 

*For  the  authorities  in  this  series  on  subject  of  the  contributory 
negligence  of  passengers  in  passing  from  one  car  of  a  train  to 
another,  see  foot-note  appended  to  Dougherty  v.  Yazoo  &  M.  V.  R. 
Co.  (Miss.),  13  R.  R.  R.  327,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  327. 

For  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not  the  proximate  cause  of  an  injury,  see  foot-notes  appended  to 
Dean  v.  Oregon  R.  &  Nav.  Co.  (Wash.),  16  R.  R.  R.  237,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  237;  foot-notes  appended  to  Birmingham  Ry. 
Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R.  191,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  191;  Snow  v.  New  York,  etc.,  R.  Co.  (Mass.),  15  R. 
R.  R.  47,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  47;  Illinois  Cent.  R.  Co.  v. 
Mcintosh  (Ky.),  14  R.  R.  R.  738,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  738: 
Glassey  r.  Worcester  Con.  St.  Ry.  Co.  (Mass.),  14  R.  R.  R.  736,  37 
Am.  &  Eng.  R  .Cas.,  N.  S.,  736:  Wabash  R.  Co.  v.  Billings  (111.).  14 
R.  R.  R.  203,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  203. 
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was  a  manager  of  an  excursion  from  Sumter,  S.  C,  to  Savannah, 
Ga.,  and  return;  said  train  being  in  charg^e  of  and  under  the 
control  of  the  servants  and  employees  of  the  defendant.  (3) 
That  the  train  on  which  the  plaintiff  was  riding:  as  a  passenger, 
under  said  contract  to  safely  transport  him,  was  in  an  insecure, 
dangerous,  and  unsafe  condition,  in  that  there  was  no  chain  or 
guard  rail  on  the  rear  platform  of  the  last  car  of  said  train, 
where  passengers  walk  in  passing  from  one  car  to  another, 
and  there  was  only  a  very  dim  light  in  said  car  and  none  upon 
the  rear  of  said  car.  (4)  That  at  the  time  of  the  injury  here- 
inafter referred  to  the  train  of  defendant  was  at  some  point  on 
its  line  between  Santee  River  and  Ashley  Junction,  and  the  con- 
ductor and  porter  of  said  train  were  sitting  near  the  rear  of  the 
last  car  of  said  train,  and  in  a  position  where  they  could  see 
plaintiff  as  he  approached  the  rear  of  said  car,  and  they  did  not 
warn  him  of  the  dangerous  condition  of  the  rear  platform  of 
said  car.  (5)  That  it  was  the  duty  of  the  defendant  to  provide 
its  cars  with  drinking  water  for  its  passengers,  and  to  keep  them 
so  provided,  but  it  negligently  failed  so  to  do,  and  this  plaintiff, 
becoming  thirsty  after  eating  a  lunch  provided  by  the  defendant 
in  one  of  its  cars  near  the  front  of  its  said  train,  sought  a  drink 
of  water  in  all  of  its  cars,  going  back  towards  the  rear  of  the 
train,  and,  finding  none  up  to  and  in  what  plaintiff  afterwards 
learned  was  the  last  car  of  the  train,  he  attempted  to  pass  on  to 
what  he  believed  was  a  car  in  the  rear  of  this  car,  when,  because 
of  the  carelessness  and  gross  negligence  of  the  defendants,  its 
servants,  and  employees,  in  failing  to  properly  light  its  said  car 
and  rear  platform,  and  to  warn  plaintiff  of  the  dangerous  condi- 
tion of  the  rear  platform,  and  to  provide  the  said  chain  or  guard 
rail,  as  it  was  in  duty  bound  to  do,  the  plaintiff  walked  off  the 
rear  of  said  car  and  was  violently  hurled  to  and  precipitated 
upon  the  crossties,  iron  rails,  and  track  of  defendant,  breaking 
both  of  his  arms,  one  of  his  legs  in  two  places,  and  the  knee-cap 
of  the  other  leg  in  three  places.'* 

We  extract  from  the  argument  of  appellant's  counsel  the  six 
particulars  in  which  it  is  charged  the  defendant  was  negligent: 
"(1)  A  failure  to  provide  drinking  water  for  this  passenger; 
(2)  an  improperly  lighted  last  car;  (3)  no  lights  on  rear  plat- 
form; (4)  a  failure  to  provide  a  chain  or  guard  rail  on  rear 
platform;  (S)  a  failure  to  warn  plaintiff  of  dangerous  condition 
of  rear  platform,  although  conductor  and  porter  were  sitting 
where  they  could  see  actions  of  plaintiff,  and  in  a  few  feet  of  the 
danger  he  was  going  into ;  (6)  negligent  and  wanton  conduct  in 
leaving  plaintiff  upon  track  after  being  notified  of  his  accident 
by  friends."  It  is  the  duty  of  a  railroad  company  to  provide 
drinking  water  for  passengers,  and  it  cannot  be  said  it  would  be 
negligence  under  ordinary  circumstances  for  a  passenger  to  go 
from  one  coach  to  another,  if  necessary,  in  search  of  water.  It 
is  also  the  duty  of  a  railroad  company  to  provide  safe  platforms 
as  a  means  of  ingress  and  egress  from  its  passenger  cars.  Pas- 
sengers already  on  the  cars  are  not  invited  or  expected,  how- 
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ever,  to  use  the  rear  platform  of  a  train  while  it  is  in  motion,  and 
it  is  not  the  duty  of  railroad  officials  to  request  persons  ap- 
parently in  their  senses  not  to  take  the  risk  of  doin^  so.  As  was 
said  in  Jarrell  v.  Ry.  Co.,  58  S.  C.  491,  494,  36  S.  E.  910,  912: 
"The  train  was  not  at  any  station  or  place  where  persons  are  in- 
vited to  use  the  platform  as  a  means  of  enterinff  or  leaving  the 
car,  when,  as  to  such  persons,  the  defendant  would  owe  the  duty 
to  so  li^ht  the  platform  and  landing  as  to  insure  safety  in  their 
use.  Under  the  circumstances  in  this  case  the  defendant  owed 
no  duty  to  plaintiff  to  lig^ht  up  the  platform  and  adjacencies  out- 
side the  car  for  his  benefit."  Plaintiff,  having:  the  notion  that 
there  was  another  car  in  rear  of  the  one  he  was  in,  walked  out 
into  the  dark  and  off  the  platform.  There  is  no  pretense  that  the 
defendant  did  any  positive  act  tending:  to  delude  the  plaintiff  into 
supposing  there  was  still  another  car  behind  that  from  which  he 
fell.  On  the  contrary,  his  failure  to  see  in  front  of  him  any  car 
or  any  lig^ht  in  a  car  was  express  notice  to  the  plaintiff  that  he 
had  reached  the  end  of  the  train ;  and  when,  in  the  face  of  the 
warning:  of  the  absolute  darkness  which  met  him  at  the  car 
door,  the  plaintiff  went  on,  he  recklessly  and  blindly  took  his 
life  into  his  own  hands.  We  do  not  see  how  the  dim  ligfhts  in  the 
car  could  be  reg:arded  a  proximate  cause  of  the  fall.  If  they 
had  been  brighter,  they  mig^ht  have  made  the  absence  of  any  car 
in  the  rear  still  more  manifest ;  but  without  this  aid  the  darkness 
was  sufficient  warning:  to  stop  any  reasonable  man.  The  proxi- 
mate cause  of  the  injury  plainly  was  the  plaintiff's  own  want  of 
care.  "The  complaint  not  showing:  that  the  injury  was  caused 
by  any  act  of  omission  or  commission  of  the  servants  of  the  rail- 
road company,  or  from  any  defects  in  the  instrumentalities  of 
transportation,  there  is  no  presumption  of  neg:lig:ence  on  the 
part  of  the  defendant.  Steele  v.  Ry.  Co.,  55  S,  C.  389,  33  S.  E. 
509,  74  Am.  St.  Rep.  756.  But,  if  such  presumption  existed,  it 
is  completely  rebutted  by  the  alleg:ations  of  the  complaint,  which 
show  the  injury  was  due  to  plaintiff  s  own  recklessness  or  neg:li- 
g:ence."  Assuming:,  however,  for  arg:ument's  sake,  that  the  de- 
fendant was  g:uilty  of  breach  of  duty  to  the  plaintiff  in  all  the 
particulars  set  out  in  the  complaint,  it  is  manifest  the  injury 
would  not  have  been  received  but  for  the  neg:lig:ence  of  the 
plaintiff  in  endeavoring:  to  step  from  one  car  into  another  without 
having:  any  reason  to  believe  there  was  another  car.  The  plain- 
tiff thus  shows  that  his  own  neg:lig:ence  at  least  contributed  to 
the  injur\'  as  a  proximate  cause. 

The  sixth  parag:raph  of  the  complaint,  allegfing:  breach  of  duty 
by  the  conductor  in  not  backing:  the  train,  and  endeavoring:  to 
find  plaintiff  when  he  was  missed,  was  not  considered  by  the 
circuit  iudg:e,  and  has  not  been  broug:ht  before  this  court  by  the 
exceptions. 

The  judgrment  of  this  court  is  that  the  judg:ment  of  the  cir- 
cuit court  be  affirmed. 
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(Supreme   Court   of   Alabama,   June   30,   1905.) 

[39    So.    Rep.   376.] 

Carriers — Injuries  to  Person  Boarding  Train — Negligence — Evi- 
dence.'^ — Plaintiff,  shortly  before  a  train  on  which  he  intended  to  take 
passage  was  due  to  leave  a  station,  went  into  a  saloon,  where  he  met 
the  conductor,  who  asked  him  if  he  was  Roing  on  it.  Plaintiff  re- 
plied that  he  was,  and  the  conductor  said,  "All  right!"  and  left  the 
place.  Plaintiff  remained  until  the  train  was  pulling  out,  when  he  ran 
and  tried  to  board  it  while  it  was  running  at  the  rate  of  from  one  to 
three  miles  an  hour,  but  fell  and  was  injured.  He  testified  that, 
when  he  undertook  to  take  hold  of  the  railing  of  the  car,  the  train 
gave  a  jerk  and  threw  him  back;  the  jerk  being  caused  by  putting  on 
more  steam.  Held  insufficient  to  prove  actionable  negligence  on  the 
part  of  the  railroad  company,  because  of  the  failure  to  show  that 
plaintiff  was  a  passenger,  or  to  prove  that  the  jerk  was  anything 
more  than  was  necessary  in  the  movement  of  the  train. 

Appeal  from  Circuit  Court,  Shelby  County;  A.  H.  Alston, 
Jud^e. 

"To  be  officially  reported." 

Action  by  Reuben  Johnson  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

The  evidence  showed,  in  effect,  that  the  plaintiff  came  to 
Calera  for  the  purpose  of  there  taking  the  defendant's  train  for 
his  home;  that,  shortly  before  the  train  was  due  to  leave,  he 
went  into  a  saloon  on  the  opposite  side  of  the  railroad  track  from 

♦For  the  authorities  in  this  series  on  the  question  who  are,  or  are 
not,  passengers,  see  foot-notes  appended  to  Quantz  v.  Southern  Ry. 
Co.  (N.  Car.),  15  R.  R.  R.  259,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  259; 
foot-notes  appended  to  Fremont,  etc.,  R.  Co.  v,  Hagblad  (Neb.),  15 
R.  R.  R.  226,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  226;  Garvey  v.  Rhode 
Island  Co.  (R.  I.),  15  R.  R.  R.  30,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  30; 
Dallas  Rapid  Transit  Co.  v.  Payne  (Tex.),  15  R.  R.  R.  25,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  25;  Holmes  v.  Birmingham  Southern  R.  Co. 
(Ala.),  14  R.  R.  R.  815,  37  Am.  &  Eng.  R.  Cas,,  N.  S.,  815;  Anderson 
V.  Seattle-Tacoma  Interurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  380;  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Bvnum  (Ala.),  13  R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
683;  Rowdin  v.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  672;  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.), 
13  R.  R.  R.  647,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  647;  foot-notes  ap- 
pended to  Foster  v.  Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  640, 
36  Am.  &  Eng.  R.  Cas.,  N.  S..  640;  Hudson  v.  Lynn  &  B.  R.  Co. 
(Mass.),  13  R.  R.  R.  622,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  622. 

For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  carriers  for  injuries  to  passenger  caused  by  sudden  movements  of 
cars,  see  foot-note  appended  to  Faul  v.  North  Jersey  St.  Ry.  Co. 
(N.  J.),  15  R.  R.  R.  694,  38  Am.  &  EnR.  R.  Cas.,  N.  S.,  694;  Reagan 
V.  St.  Louis  Transit  Co.  (Mo.).  13  R.  R.  R.  688,  36  Am.  &  Eng.  R.  Cas.; 
N.  S.,  688;  foot-notes  appended  to  Field  v.  Delaware,  L.  &  W.  R. 
Co.  (N.  J.).  9  R.  R.  R.  653,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  653;  foot- 
notes appended  to  Yazoo  &  M.  V.  R.  Co.  v.  Humphrey  (Miss.),  11 
R.  R.  R.  1,  34  Am.  &  Enj?.  R.  Cas.,  N.  S..  1. 
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the  depot  of  the  defendant;  that  there  he  met  the  conductor  of 
the  train,  who  asked  plaintiff  if  he  was  going;  on  it,  and,  on 
plaintiff  saying  he  was,  the  conductor  said,  "All  right !"  and  in  a 
minute  or  two  left  the  saloon.  The  plaintiff  remained  there  until 
the  train  was  pulling  out,  when  he  ran  out  and  tried  to  board  the 
train  while  it  was  moving  at  the  rate  of  from  one  to  three  miles 
an  hour.    He  fell,  and  was  injured. 

Henry  McDaniel  and  Pettus  &  Jeffries,  for  appellant. 

Simpson,  J.    In  this  case  the  evidence  produced  by  the  plaintiff 
himself  shows  that  the  plaintiff  remained  in  a  saloon,  not  con- 
nected with  the  railroad  depot  or  waiting  rooms,  until  the  train 
had  started  and  was  running  from  one  to  three  miles  per  hour, 
according  to  the  statement  of  different  witnesses,  and  then  ran, 
took  hold  of  the  railing  of  the  caboose,  but  fell.     The  only  evi- 
dence of  anything  in  regard  to  the  movement  of  the  train,  which 
might  have  caused  the  fall  of  plaintiff,  was  his  statement  that, 
when  he  undertook  to  take  hold  of  the  other  railing  with  his  left 
hand:   "It  gave  a  sudden  jerk  and  threw  me  back.    They  were 
putting  on  more  steam  or  something  like  that.     It  went  faster, 
when  it  gave  that  sudden  jerk,  and  jerked  my  left  hand  loose. 
It  swung  me  around  behind  the  train  and  I  fell."     In  the  first 
place  there  was  no  proof  that  the  jerk  was  anything  more  than 
what  was  proper  and  necessary  in  the  movement  of  the  train  *, 
but,  on  the  contrary,  the  plaintiff  himself  states  that  "they  were 
putting  on  more  steam  or  something  like  that,"  which  was  evi- 
dently the  proper  thing  to  do  in  moving  the  train.    In  the  next 
place  the  relation  of  passenger  had  never  been  established,  and 
the  defendant  was  not  under  any  special  obligation  to  the  plain- 
tiff.    Even  if  the  casual   conversation   in  the  saloon,  between 
plaintiff  and  the  conductor,  could  have  been  understood  as  an 
agreement  to  receive  plaintiff  as  a  passenger,  which  it  was  not,  it 
could  only  mean  that  he  would  be  received  when  he  boarded  the 
train  in  a  proper  manner,  and  could  not  authorize  him  to  remain 
in  the  saloon  until  after  the  train  had  started,  and  then  run  and 
attempt  to  board  it  while  it  was  in  motion.    There  is  nothing  in 
the  evidence  to  show  that  any  invitation  was  extended  to  him  to 
board  the  train  at  this  time,  or  even  that  any  one  in  charge  of 
the  train  had  any  knowledge  of  the  fact  that  he  was  attempting 
to  board  it.    Even  if  it  were  proved,  which  it  was  not,  that  it  was 
customary  for  the  caboose  to  be  pulled  up  to  the  platform  for 
passengers  to  get  on,  while  a  failure  to  do  so  might,  under  some 
circumstances,  give  a  passenger  who  was  left  a  right  of  action, 
yet  it  could  not  justifv  the  action  of  the  plaintiff  in  this  case. 
Jones  V.  B.  &  M.  R.,  163  Mass.  245,  and  note,  39  N.  E.  1019; 
Merrill  v.  Eastern  R.,  139  Mass.  238,  1  N.  E.  548,  52  Am.  Rep. 
705;  Spanngle  v.  C.  &  A.  R.  R.  Co.,  31  111.  App.  460;  Schepers 
V.  Union  Depot  Rv.  Co.,  126  Mo.  665,  672,  674,  29  S.  W.  712; 
McMurty  v.  L..  N.  O.  &  T.  Ry.,  67  Miss.  601,  7  South.  401; 
Webster  v.  Fitchburg  R..  161  Mass.  298,  2>7  N.  E.  165,  24  L.  R. 
A.  521;  Browne  v.  Railroad,  108  N.  C.  34,  43,  12  S.  E.  958; 
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McLaren  v.  Ala.  Mid.  Ry.,  100  Ala.  506,  14  South.  405 ;  N.  Bi^^ 
min^ham  Ry.  Co.  v,  Liddicoat,  99  Ala.  545,  552,  13  South.  18. 
It  results  that  the  court  erred  in  refusing  to  gfive  the  general 
charge  in  favor  of  the  defendant,  on  written  request. 

The  jud^nent  of  the  court  is  reversed,  and  the  cause  re- 
manded. 

McClellan,  C.  J.,  and  Tyson  and  Anderson,  JJ.,  concur. 


Glenn  v.  Lake  Erie  &  W.  R.  Co. 

(Supreme  Court  of  Indiana,   Oct.  6,  1905.) 
[75  N.  E.  Rep.  282.] 

Carriers — Passengers — Termination  of  Relation.* — The  relation  of 
passenger  and  carrier  does  not  terminate  until  the  passenger  has 
reached  his  destination,  alighted  from  the  train,  and  had  a  reasonable 
time  in  which  to  leave  the  place  where  passengers  are  discharged. 

Same.* — A  passenger,  on  arriving  at  his  destination,  voluntarily 
and  without  any  necessity  therefor,  went  into  the  depot  waiting  room 
with  some  acquaintances  and  engaged  in  social  converse  for  10  or  15 
minutes,  after  which  he  left  the  depot,  and  in  passing  over  the  station 
grounds  fell  and  was  injured.  Held,  that  the  relation  of  passenger 
and  carrier  had  as  matter  of  law  terminated  at  the  time  of  the  injury, 
and  no  recovery  therefor  could  be  based  on  such  relation. 

Appeal  from  Circuit  Court,  Warren  County;  Jos.  M.  Rabb, 
Judgfe. 

Action  by  James  Glenn  ag^ainst  the  Lake  Erie  &  Western 
Railroad  Company.  From  a  judgement  for  defendant,  plaintiff 
appeals.  Transferred  from  the  Appellate  Court  (73  N.  E.  861) 
under  Burns'  Ann.  St.  1901,  §  1337j,  subd.  2.    Affirmed. 

Thompson  &  Storms  and  C  V,  Mc Adams,  for  appellant. 
Jno,  B,  Cockrum  and  Stuart,  Hammond  &  Simms,  for  ap- 
pellee. 

*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengers,  see  Quantz  v.  Southern  Ry.  Co.  (N.  Car.),  15  R.  R. 
R.  259,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  259;  foot-notes  appended  to 
Fremont,  etc.,  R.  Co.  v.  Hagblad  (Neb.),  15  R.  R.  R.  226,  38  Am. 
&  Enjr.  R.  Cas.,  N.  S.,  226;  Garvey  v.  Rhode  Island  Co.  (R.  I.),  15 
R.  R.  R.  30,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  30;  Dallas  Rapid  Transit 
Co.  V.  Payne  (Tex.),  15  R.  R.  R.  25,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
25;  Holmes  v.  Birmingham  Southern  R.  Co.  (Ala.),  14  R.  R.  R.  815, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  815;  Anderson  v.  Seattle-Tacoma  In- 
terurban  Ry.  Co.  (Wash.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  380;  Birmingham  Ry.  Light  &  Power  Co.  v.  Bynum  (Ala.),  13 
R.  R.  R.  683,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  Rowdin  v.  Pennsyl- 
vania R.  Co.  (Pa.),  13  R.  R.  R.  672,  36  Am.  &  Eng.  R.  Cas.,  N.  S., 
672;  McNeill  v.  Durham  &  C.  R.  Co.  (N.  Car.),  13  R.  R.  R.  647,  36 
Am.  &  Eng.  R.  Cas..  N.  S.,  647;  foot-notes  appended  to  Foster  v. 
Seattle  Electric  Co.  (Wash.),  13  R.  R.  R.  640,  36  Am.  &  Eng.  R.  Cas., 
N.  S..  640;  Hudson  v.  Lynn  &  B.  R.  Co.  (Mass.),  13  R.  R.  R.  622,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  622. 
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Montgomery.  J.  This  action  was  broug^ht  by  appellant  to  re- 
cover for  a  personal  injury  caused  by  falling  over  a  railroad  tie 
upon  appellee's  station  g^rounds.  The  cause  was  tried  by  a  jury, 
and,  after  hearing^  the  evidence  and  argument  of  counsel,  the 
court  by  a  peremptory  instruction  directed  the  jury  to  return  a 
verdict  in  favor  of  appellee.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  an  exception  duly  saved,  and  that  ruling  is 
assi^ed  as  error  on  appeal. 

Appellant  resided  at  the  town  of  Dayton,  and  at  the  time  of 
receiving  his  injury  W2V3  returning:  from  a  trip  to  the  city  of 
Lafayette.  The  complaint  is  in  a  single  paragfraph,  and  charges 
that  appellant  was  a  passenger  over  appellee's  road  from  La* 
fayette  to  Dayton,  and  arrived  at  his  destination  after  ni^ht,  and 
in  ffoin^  from  the  depot  toward  the  business  part  of  town  in  the 
darkness  fell  over  the  obstruction  and  broke  his  leg^.  Appel- 
lant's rigrht  of  action  is  manifestly  founded  upon  the  relation  of 
passengfer  and  carrier,  and  if  that  relation  did  not  exist  between 
him  and  the  appellee  at  the  time  of  the  accident  there  can  be  no 
recovery  upon  the  complaint.  The  rule  is  that  the  relation  of 
passenger  and  carrier,  when  established,  does  not  terminate  until 
the  passenger  has  reached  his  destination,  alig^hted  from  the 
train,  and  had  a  reasonable  time  in  which  to  leave  the  place 
where  passeng^ers  are  discharg^ed.  Elliott  on  Railroads,  vol.  4, 
§  1592;  McKimble  v,  Boston  R.  R.  Co..  139  Mass.  542,  2  N.  E. 
97:  Houston  &  T.  C.  R.  Co.  v,  Ratchler  (Tex.  Civ.  App.)  83 
S.  W.  902 :  Chicagfo  &  Alton  Ry.  Co.  i\  Tracev,  109  111.  App.  563 ; 
Chicag:©,  R.  L  &  P.  Ry.  Co.  v.  Wood.  104  Fed.  663,  44  C.  C.  A. 
118.  In  case  of  an  accident  involving^  a  passeng^er,  who  on 
alig^hting:  from  the  train  intended  and  desired  to  depart  from  the 
place  at  once,  but  was  hindered  and  delayed,  the  question  as  to 
what  is  a  reasonable  time  should  be  determined  from  the  at- 
tendant facts  and  circumstances  ^iven  in  explanation  or  excuse 
for  such  delay.  In  this  case  appellant,  on  arriving  at  Dayton 
and  leaving:  the  train,  had  no  apparent  desire  to  proceed  on  his 
journey,  and  offered  no  legitimate  excuse  for  ling^erin^  about  the 
station ;  but  it  appears  from  his  own  statement  that  he  voluntarily 
went  into  the  waiting:  room  of  the  station  with  six  or  seven  ac- 
quaintances, sat  down,  talked,  joked,  sang:  a  song:,  and  had  a 
jolly  time  for  10  or  IS  minutes.  He  was  not  detained  after  leav- 
ing: the  car  by  any  business  with  the  company  or  connected  with 
his  journey,  or  by  any  circumstance  which  made  delay  either 
necessary  or  expedient,  but  abstained  from  proceeding:  homeward 
to  secure  amusement  for  himself  and  to  ipumish  entertainment 
for  his  companions.  After  10  or  15  minutes  thus  jovially  spent, 
appellant  left  the  depot,  and  in  passing:  over  the  station  g:rounds 
fell  and  was  injured.  The  admissions  of  appellant,  as  well  as 
the  other  evidence,  make  it  clear  that  he  merely  loitered  for  an 
unreasonable  time  about  the  station  for  his  own  pleasure,  and  it 
was  wholly  unnecessary  to  ask  the  jury  to  determine  as  a  ques- 
tion of  fact  whether  or  not  10  or  15  minutes  was  an  unreasonable 
time  for  him  to  have  remained  at  the  place  where  he  was  dis- 
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charged  as  a  passenger  from  appellee's  train.  The  court,  upon 
the  undisputed  facts,  could  say  as  a  matter  of  law  that,  upon 
his  arrival  at  the  station,  appellant  of  his  own  volition,  in  quest 
of  pleasure,  broke  the  continuity  of  his  journey,  and  thereby 
terminated  at  once  his  relation  as  appellee's  passeng^er.  Appel- 
lant's ri^ht  of  recovery,  as  pleaded,  depended  upon  proof  of  a 
breach  of  duty  owing:  by  appellee  to  him  as  its  passeng^er,  and, 
that  relation  having  terminated  before  the  accident  occurred 
resulting  in  his  injury,  his  suit  must  fail.  The  court  did  not  err 
in  directing  a  verdict  for  appellee.  Heinlein  v.  Boston  &  P. 
R.  Co.,  147  Mass.  136,  16  N.  E.  698,  9  Am.  St.  Rep.  676; 
Quantz  v.  Southern  Ry.  Co.  (N.  C.)  49  S.  E.  79;  Ratteree  v. 
Galveston  H.  &  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  81  S.  W.  566. 

The  conclusion  reached  makes  it  unnecessary  to  consider  any 
other  questions  discussed  by  counsel.  There  was  no  error  in 
overruling  appellant's  motion  for  a  new  trial. 

The  judgement  is  affirmed. 


Lindsay  v,  Wabash  Ry.  Co. 

(Supreme  Court  of  Michisran,  Sept.  19,  1905.) 
fl04  N.  W.  Rep.  656.1 

Assault  and  Battery— Pleading— Variance.— A  declaration  in  tres- 
pass vi  et  armis  justices  proof  of  the  commission  of  an  assault  by  a 
railway  conductor  while  preventing  a  person  from  boarding  a  train 
after  he  had  been  ejected  for  his  refusal  to  pay  fare,  and  the  proof 
may  show  a  justification. 

Same. — A  declaration  in  trespass  vi  et  armis,  which  alleges  that 
because  of  the  assault  plaintiff  was  injured,  and  became  sick  and 
disordered,  and  so  remained  for  a  month,  during  which  time  he  was 
deprived  of  social  enjoyment  with  his  friends  and  suffered  bodily 
pain,  and  was  obliged  to  undergo  medical  treatment,  does  not  au- 
thorize a  recovery  for  aggravation  of  plaintiff's  mental  disorder. 

Same. — A  declaration  in  an  action  against  a  railway  company  for 
an  assault  committed  by  a  conductor  in  ejecting  plaintiff  from  a 
train  for  his  refusal  to  pay  fare,  which  alleges  the  assault  and  the 
resulting  physical  injuries,  does  not  authorize  a  recovery  for  negli- 
gence of  the  conductor  in  failing  to  discover  plaintiff's  mental  de- 
rangement. 

Carriers — Ejecting  Passenger — Assault — Justification.* — A  railway 
conductor  ejected  a  passenger  at  a  station  for  his  refusal  to  pay 
fare.  The  conductor  asked  him  to  get  off,  and,  when  he  did  not,  the 
conductor  lifted  him  to  his  feet,  when  he  walked  out.  The  train 
started,  but  was  stopped  because  the  passenger  attempted  to  board 
it.  When  the  train  started  again,  the  conductor  got  on  the  rear 
platform  of  the  last  car.  The  passenger  took  hold  of  the  railing,  and 
the  conductor  was  unable  to  loosen  his  grip,  and  struck  him,  causing 

*For  the  authorities  in  this  series  on  the  question  whether  a  carrier 
is  liable  for  insults  to  and  assaults  upon  its  passengers  by  its  em- 
ployees, see  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Winslow 
(Ky.),  14  R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  432;  foot-notes 
appended  to  O'Brien  v.  St.  Louis  Transit  Co.  (Mo.),  14  R.  R.  R.  413, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 
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him  to  fall.    Held,  that  the  conductor  was  justified  in  doinji:  what  he 
did. 

Assault  and  Battery — Declaration — Evidence.— jA  declaration  in 
trespass  did  not  claim  dama^ces  for  an  afj^f^ravation  of  an  existing 
mental  disorder.  The  evidence  showed  that  the  assault  was  com- 
mitted by  a  railway  conductor  while  ejecting  plaintiff  from  a  train 
for  his  refusal  to  pay  fare,  and  was  justified,  with  the  exception  of  an 
alleged  blow  given  after  plaintiff  was  off  the  train.  There  was  no 
evidence  showing  the  violence  of  this  blow,  or  that  it  affected  plain- 
tiff's mental  condition.  Held,  that  evidence  of  plaintiffs  subsequent 
mental  condition  was  inadmissible. 

Error  to  Circuit  G)urt,  Lenawee  County;  Guy  M.  Chester, 
Judfi:e. 

Action  by  Thomas  Lindsay,  by  Nannie  G.  Lindsay,  next  friend, 
against  the  Wabash  Railway  Company.  Judgement  for  plaintiff, 
and  defendant  bringfs  error.    Reversed. 

Ar^ed  before  MooRE,  C.  J.,  and  Carpenter,  McAlvay,  Os- 
TRANDER,  and  Hooker,  JJ. 

Watts,  Smith  &  Baldunn,  for  appellant. 

John  E.  Bird  and  John  L.  O'Mealey,  for  appellee. 

Hooker,  J.     The  plaintiff's  declaration  is  in  trespass  vi  et 
armis,  and  alleges  that  he  attempted  to  enter  defendant's  train  at 
Milan,  Mich.,  as  a  passenger,  when  one  of  defendant's  servants, 
acting^  within  the  scope  of  his  employment  as  conductor  of  said 
train,  attempted  to  and  did  prevent  his  entering:  the  train,  and 
pulled   and   dragfs^ed   him   about,  and   struck   him   many   blows 
with  his  fists,  and  choked  him,  by  means  whereof  the  plaintiff 
then  and  there  became  and  was  g^reatly  hurt,  cut,  bruised,  and 
wounded  in  and  about  his  head,  neck,  hands,  arms,  and  leg^s,  and 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  re- 
mained and  continued   for  a  longf  space  of  time,  to  wit,  one 
month  then  next  following^,  and  during:  all  of  which  time  plain- 
tiff was   deprived   of   social   enjoyment   with   his   friends,   and 
suffered  gjeat  bodily  pain  and  distress,  and  was  oblig^ed  to  un- 
derg^o  medical  and  surg^ical  treatment.     Defendant's  brief  states 
that  there  is  no  allegfation  in  the  declaration  that  the  plaintiff 
was  mentally  unsound,  and  no  claim  for  damag^e  by  reason  of  the 
a^^avation  of  his  mental  disease  occasioned  by  the  treatment 
complained  of.     The  defendant  pleaded  the  g^eneral  issue,  and 
added  a  notice  that,  if  plaintiff  was  assaulted,  it  was  by  reason 
of  his  persistent  attempt  to  ride  upon  defendant's  car  without 
paving:  his  fare. 

The  testimony  gfiven  upon  the  trial  shows  that  prior  to  May  15, 
1902,  plaintiff  lived  at  St.  Louis,  Mo.,  and  had  been  a  conductor 
upon  the  Missouri  Pacific  Railroad,  but,  showing:  symptoms  of 
softening:  of  the  brain,  he  was  discharg:ed.  On  May  29,  1902,  he 
moved  with  his  family  to  Port  Huron,  Mich.,  and  on  that  day  he 
took  a  train  at  Port  Huron  and  went  to  Detroit,  and  in  the  same 
afternoon  he  left  Detroit  on  the  defendant's  train.  While  occupy- 
ing a  seat  in  the  sleeper  the  conductor  asked  him  for  his  ticket, 
and  he  replied  that  he  had  none.     He  said  he  was  gfoing:  to  St. 
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Louis.  The  conductor  told  him  that  he  would  have  to  pay  his 
fare  to  Montpelier,  and  changfe  at  that  place  for  the  St.  Louis 
train.  He  then  said  that  he  had  no  money,  and  was  told  that  he 
would  have  to  gfet  off  at  Milan.  The  train  stopped  at  Milan,  and 
he  was  asked  to  ^et  off ;  but  he  did  not,  and  the  conductor  lifted 
him  to  his  feet,  when  he  walked  out.  The  porter  took  out  his 
g:rips.  The  train  started,  but  was  aip:ain  stopped  because  plaintiff 
attempted  to  ^et  on  board.  When  the  train  started  a^ain,  the 
conductor  ^ot  upon  the  rear  platform  of  the  diner,  the  last  car 
on  the  train.  The  plaintiff  took  hold  of  the  railing,  and  the 
conductor  was  unable  to  loosen  his  gfrip.  The  train  was  g^ainin^ 
speed,  and  the  conductor  struck  him  on  the  jaw  or  side  of  the 
face,  and  in  so  doing:  lost  his  balance,  and  both  fell  to  the  plat- 
form. The  conductor  g:ot  up  and  caugfht  the  train,  which  pro- 
ceeded on  its  way.  The  plaintiff's  counsel  claim  that  the  plaintiff 
was  upon  the  first  step  of  the  car,  and  that  the  conductor  struck 
plaintiff  after  they  fell  from  the  car.  The  foregfoingf  is  defend- 
ant's version  of  the  affair.  Plaintiff's  counsel  say  that,  when 
the  porter  saw  that  the  plaintiff  was  gfoin^  to  try  to  ^et  upon  the 
train  after  bein^  ejected,  he  closed  the  doors  to  the  vestibule  of 
that  car,  which  made  it  impossible  to  g;et  on  there,  but  that  he 
then  ^ot  on  the  first  step  of  the  rear  entrance  of  the  diner,  holding* 
his  ba^fifagfe  in  one  hand,  and  holding  onto  the  hand  rail  with  the 
other.  The  train  was  moving  five  or  six  miles  an  hour,  when 
the  conductor  felled  him  with  a  severe  blow  behind  the  ear,  and 
he  fell  upon  the  station  platform  upon  his  face,  the  conductor 
falling  upon  him.  A  lady  witness  testified  that  she  thought  he 
struck  him  after  he  fell  upon  him.  The  conductor  then  got  up 
and  got  upon  the  train.  Plaintiff  got  up  and  sat  down  by  a  res- 
taurant near  by,  pale,  and  with  chin  and  knuckles  bleeding.  One 
day  later,  May  30th,  he  took  the  train  at  Milan.  He  did  not  pay 
his  fare,  and  was  put  off  at  Cone.  He  stayed  there  until  evening, 
when  he  took  a  train  to  Britton.  He  was  taken  from  Britton  to 
the  Hotel  Gregg  at  Adrian,  where  he  stayed  until  the  following: 
Monday,  when  his  wife  took  him  to  Port  Huron,  where  he  re- 
mained until  July  11th,  when  he  was  taken  to  the  Pontiac 
Asylum. 

The  declaration  contained  no  hint  that  plaintiff  was  an  ejected 
passenger  seeking  to  re-enter  the  cars.  Neither  did  it  indicate 
that  he  was  mentally  disordered,  or  claim  damages  for  the  caus- 
ing or  aggravation  of  any  mental  disorder.  We  are  of  the 
opinion  that  the  simplest  kind  of  a  declaration  in  trespass  vi  et 
armis  would  have  justified  the  proof  of  the  encounter,  and  of  any 
physical  injuries  inflicted  upon  the  plaintiff,  and  that  it  was  not 
necessary  to  allege  in  the  declaration  the  facts  of  his  efforts  to 
ride,  his  refusal  to  pav  fare.  His  ejection,  and  persistent  effort 
to  board  the  train.  Those  matters  were  competent  proof,  and 
might  constitute  a  justification  of  the  assault;  but  there  was  no 
variance  between  pleading  and  proof  in  that  regard.  It  was  not 
competent  under  this  declaration  to  claim  or  prove  damages 
for  aggravation  of  a  mental  disorder,  and,  if  plaintiff  claimed 
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damages  for  ne^li^ence  of  the  conductor  in  failing  to  discern  his 
infirmity,  the  declaration  was  not  such  as  to  support  such  claim. 
Plaintiff's  counsel  say  that  they  disavowed  a  claim  for  such 
damages,  and  that  the  court  did  not  permit  their  recovery.  Under 
the  undisputed  proofs  in  this  case  the  conductor  was  justified  in 
doing:  all  that  he  did  to  the  plaintiff,  except  to  strike  him  after  he 
fell  upon  the  platform,  if  he  did  so.  Whether  or  not  a  blow 
was  then  justifiable  may  have  been  a  question  for  the  jury,  de- 
pendent upon  the  circumstances  and  emergencies  of  the  sit- 
uation. 

Error  is  alleged  upon  the  admsision  of  proof  from  which  the 
jury  may  have  found  that  a  pre-existing  mental  disorder  was 
aggravated  by  the  conductor's  assault ;  the  declaration  containing 
no  hint  of  such  a  claim.  According  to  the  proof  received,  the 
plaintiff  was  previously  mentally  disordered,  in  fact  deranged, 
and  became  worse  afterwards,  and  the  claim  was  made  that  his 
disorder  was  aggravated  by  the  assault.  We  have  already  seen 
that  under  the  proofs  the  only  fault  that  can  be  justly  ascribed 
to  the  conductor  was  the  blow  said  to  have  been  given  after  the 
men  fell  from  the  train.  Not  only  is  it  far  from  clear  that  such 
blow  was  given,  and,  if  given,  that  it  was  not  necessary  or 
justifiable  under  the  circumstances,  but  there  is  no  proof  what- 
ever as  to  the  character  or  violence  of  the  blow,  or  that  tends  to 
show  that  it  had  any  such  effect  upon  plaintiff's  mental  condi- 
tion. If  there  was  any  aggravation  of  such  disorder,  it  is  much 
more  likely  to  have  been  caused  by  the  justifiable  blow  dislodging 
plaintiff  from  the  train  than  from  this  questionable  act  of  the 
conductor  upon  the  platform.  It  has  been  held  in  several  cases 
that  such  proof  is  not  admissible,  and  that  such  damages  are  not 
recoverable  unless  alleged  in  the  declaration.  See  Thurscin  v. 
Luce,  61  Mich.  298,  28  N.  W.  103;  Wilkinson  v.  Steel  Works, 
73  Mich.  409,  41  N.  W.  490;  Hunter  v.  Durand  (Mich.)  100 
N.  W.  191;  Phippen  v.  Bay  City  Ry.,  110  Mich.  351,  68  N.  W. 
216.  The  court  stated  that  "nothing  was  claimed,  except  a 
straight  assault  and  battery,  and  that  nothing  could  be  claimed 
for  plaintiff's  mental  condition;  that  he  stood  there  in  the  case 
as  if  he  were  mentally  sound."  Yet  his  mental  condition  botn 
before  and  after  the  occurrence  was  shown,  and  a  physician 
was  permitted  to  testify,  in  substance,  that  a  blow  on  the  head 
would  be  likely  to  aggravate  the  disorder. 

It  is  urged  that  it  was  competent  to  show  his  previous  condi- 
tion and  appearance  as  affecting  the  question  of  the  reasonable- 
ness of  the  conductor's  conduct;  but,  if  this  be  so,  it  was  not 
competent  to  show  plaintiff's  subsequent  condition  by  the  hotel 
keeper  who  saw  him  two  days  later,  or  to  make  such  proof  as 
that  given  by  the  physician  referred  to. 

There  are  other  assignments  of  error,  but  we  think  it  unneces- 
sary to  discuss  them,  as  the  question  may  not  arise  upon  another 
trial. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 

20  R  R  R— 5 
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(Supreme  Court  of  California,  July  3,  1905.) 
[82  Pac.   Rep.  204.] 

Carriers — Street  Car — Duty  to  Stop  for  Passenger. — Where  a  pas- 
senger on  a  street  car  arose  from  her  seat  and  stepped  onto  the  step 
while  the  car  was  standing  still,  and  either  the  motorman  or  con- 
ductor observed  such  act,  it  was  sufficient  notice  of  her  desire  to 
alight. 

Same — Contributory  Negligence.* — ^Where,  while  a  street  car  was 
standing,  a  passenger  stepped  onto  the  step  of  the  car,  and  while 
there  it  moved  suddenly  forward,  owing  to  the  negligence  of  the 
conductor,  whereby  the  passenger  was  injured,  she  was  not  guilty  of 
contributory  negligence,  unless  an  ordinarily  prudent  person  would 
not  so  have  done. 

Same — Burden  of  Proof.t — Where  a  passenger  on  a  street  car, 
while  it  was  standing,  stepped  down  onto  the  step,  with  a  view  of 
leaving  the  car,  and  while  in  the  act  of  alighting  the  operatives 
caused  the  car  to  start,  so  as  to  injure  her,  the  facts  showing  a  prima 
facie  case  of  negligence. 

Same — Contributory  Negligence4 — A  passenger  on  a  street  car 
cannot  recover  for  injuries  sustained  in  consequence  of  her  volun- 
tarily alighting  from  the  car  when  it  was  in  motion. 

Department  1.  Appeal  from  Superior  Court,  Los  Angeles 
County;  N.  P.  Conrey,  Judg^e. 

Action  by  Annie  Joyce  agfainst  the  Los  Angeles  Railway  Com- 
pany. Judgment  was  rendered  in  favor  of  defendant,  and  plain- 
tiff appeals  from  an  order  denying  her  a  new  trial.    Affirmed. 

Win.  Wylie  and  Waters  &  Wylie,  for  appellant. 
Bicknell,  Gibson  &t  Trask,  for  respondent. 

Van  Dyke,  J.  The  action  is  to  recover  damages  for  personal 
injuries  alleged  to  have  been  sustained  by  the  plaintiff  in  alight- 
ing from  a  car  of  the  defendant  company,  in  consequence  of  the 
sudden  starting  of  the  car  when  in  such  act  of  alighting  there- 
from. The  case  was  tried  before  a  jury,  and,  upon  a  verdict  in 
favor  of  the  defendant,  judgment  was  rendered  accordingly. 
The  appeal  is  taken  from  the  order  denying  plaintiff's  motion  for 
a  new  trial. 

♦For  the  authorities  in  this  series  on  the  question  of  the  degree 
of  care  required  of  passenger  for  his  own  protection,  see  foot-note 
appended  to  Parks  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  14  R.  R.  R.  387, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  387. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  presump- 
tion of  negligence  arising  from  the  fact  that  a  passenger  is  injured, 
see  foot-note  appended  to  Fagan  v.  Rhode  Island  Co.  (R.  I.),  16  R. 
R.  R.  22,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  22;  foot-notes  appended  to 
Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R.  248,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  248;  foot-notes  appended  to  Lincoln  Traction 
Co.  V.  Webb  (Neb.),  14  R.  R.  R.  369,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
369. 

tSee  foot-note  appended  to  Chicago  Union  Traction  Co.  v.  Han- 
thorn  (111.),  15  R.  R.  R.  19,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  19. 
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The  appellant  urg^es  two  points  on  the  appeal,  to  wit:  First, 
that  the  evidence  is  insufficient  to  justify  the  verdict;  second, 
error  in  modifying  certain  instructions  asked  by  the  plaintiff, 
and  in  ^vin^  certain  instructions  asked  by  the  defendant. 

The  testimony  shows  that  the  car  upon  which  plaintiff  was 
riding  left  Main  street,  in  Los  Ang^eles,  on  its  journey  to  the 
easterly  boundary  of  the  city,  on  First  street,  and  that  it  stopped 
at  the  westerly  line  of  Alameda  street ;  and  plaintiff  claims  that 
while  she  was  making  her  exit  therefrom,  and  in  the  act  of 
stepping:  from  the  steps  oS  the  car  to  the  street,  the  employee 
operating:  the  car,  without  warning:,  and  knowing:  her  dang:erous 
position,  caused  the  car  to  be  suddenly  jerked,  thereby  throwing: 
her  from  the  step  to  the  gjound. 

1.  The  evidence  on  the  part  of  the  defendant  shows  that  the 
plaintiff  asked  the  conductor  to  stop  at  Hewitt  street,  and  he 
told  her  that  he  would.  Thereafter,  when  the  car  reached  Vine 
street,  a  lady  passeng:er  alig:hted  from  the  car,  and  the  plaintiff 
asked  the  conductor,  "Is  this  Hewitt  street?"  and  he  replied, 
"No;  it  is  three  blocks  further."  The  next  crossing:  g:oing: 
easterly  is  Alameda  street,  on  which  the  Southern  Pacific  Com- 
pany operates  its  steam  railroad.  It  is  the  custom  before  crossing: 
the  steam  railroad  track  for  the  conductor  to  g:o  forward  and 
ascertain  whether  the  car  can  safely  cross,  and  in  obedience  to 
this  custom  the  conductor  of  this  car,  when  it  approached  the 
west  line  of  Alameda  street,  left  the  car  and  went  forward  to 
ascertain  whether  any  trains  were  approaching:  the  crossing:  of 
First  and  Alameda  streets.  He  left  on  the  rig:ht  side  of  the  car 
and  went  forward,  and,  finding:  it  safe  to  proceed,  looked  back 
to  see  whether  there  was  anyone  in  the  act  of  alighting:  from  the 
car,  and  g:ave  the  motorman  the  sig:nal  to  g:o  ahead,  whereupon 
the  motorman  rang:  the  bell  and  started  the  car.  Thereafter, 
while  the  car  was  in  motion,  the  plaintiff,  without  any  notice  to 
01  knowledg:e  of  either  the  conductor  or  the  motorman  that  she 
intended  to  leave  said  car  at  that  point,  alig:hted  therefrom  on 
the  left-hand  side,  and,  in  consequence  thereof,  was  injured.  It 
furtfier  appears  from  the  evidence  that  before  she  attempted  to 
alig:ht  she  was  warned  by  one  of  the  passeng:ers  not  to  do  so. 
He  testifies :  *  "I  thoug:ht  maybe  she  was  g:oing:  to  g:et  off  before 
the  car  stopped,  and  I  said  to  her,  'Wait  a  minute.'  The  car  was 
in  motion,  and  she  didn't  pay  any  attention  to  me,  but  g:ot  off. 
I  stayed  on  the  car.  The  conductor  went  back  to  assist  her  in 
g:etting:  up."  It  also  appears  from  the  evidence  that  her  in- 
tended destination  was  Hewitt  street,  a  distance  of  two  blocks 
east  of  Alameda  street.  She,  however,  g:ives  as  an  excuse  for 
alighting:  at  Alameda  street,  that  she  had  concluded  to  walk  the 
remainder  of  the  distance,  althoug:h  it  was  some  8  o'clock  in  the 
evening:  at  the  time  of  the  accident.  Without  g:oing:  further  into 
the  particulars  in  reference  to  the  testimony  g:iven,  it  is  sufficient 
to  say  that,  so  far  from  the  evidence  failing:  co  support  the  ver- 
dict, as  contended  by  the  appellant,  it  appears  that  the  defendant's 
version  as  to  how  the  accident  occurred  is  supported  by  a  pre- 
ponderance of  the  evidence. 
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2.  It  is  contended  on  the  part  of  the  appellant  that  the  court 
erred  in  modifying  instruction  No.  5,  requested  by  the  plaintiff. 
Plaintiff's  instruction  No.  5,  as  modified  by  the  court,  is  as  fol- 
lows; the  insertions  being:  indicated  by  the  portions  in  paren- 
theses : 

"If  the  jury  find  from  the  evidence  that  the  plaintiff  arose  from 
her  seat  and  stepped  down  onto  the  step  with  intent  of  alig^htin^ 
while  the  car  was  standing:  still  (and  that  such  act  was  observed 
by  the  motorman  or  conductor),  such  act  was  a  sufficient  notice 
to  the  emplo;yees  in  charg:e  of  said  car  of  her  desire  to  alifi:ht 
therefrom;  and  if  the  jury  (further)  believe  that,  while  she  was 
in  the  act  of  alig:hting:,  the  car  was  suddenly  started  throug:h  the 
neg:lig:ent  act  of  the  employee  in  charg:e  of  said  car,  (and)  the 
plaintiff  was  thereby  thrown  to  the  g:round  and  injured,  she  is 
entitled  to  recover." 

In  plaintiff's  instruction  No.  6,  as  modified  by  the  court,  the 
insertions  also  appear  in  parentheses,  while  the  omitted  portions 
are  indicated  by  italics,  as  follows : 

'*If  the  jury  believe  from  the  evidence  that  the  car  came  to  a 
stop,  and  that  while  it  was  standing:  still  the  plaintiff  stepped 
down  onto  the  step  of  the  car  with  the  intent  of  alig:hting:  there- 
from, and  that  while  on  said  step  the  car  moved  suddenly  for- 
ward in  consequence  of  the  neg:lig:ent  act  of  the  conductor  or 
motorman,  and  she  was  thereby  thrown  off  and  injured,  and  if 
they  further  believe  that  (the  conduct  of)  the  plaintiff  did  under 
the  circumstances  ivhat  an  ordinarily  prudent  woman  would  haz'e 
done  (was  that  of  an  ordinarily  prudent  person),  then  she  was 
not  g:uilty  of  contributory  neg:lig:ence,  and  would  be  entitled  to 


recover." 


Instructions  Nos.  1,  2,  and  3,  requested  by  the  plaintiff  and 
g:iven  by  the  court,  are  as  follows : 

"(1)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
exercised  ordinary  care,  and  that  the  defendailt  failed  to  exercise 
the  utmost  care  and  diligfence  of  a  very  cautious  person,  and  that, 
by  reason  of  the  failure  to  exercise  such  utmost  care  and  dili- 
g:ence  of  a  very  cautious  person,  the  plaintiff  was  injured,  then 
the  plaintiff  would  be  entitled  to  recover. 

"(2)  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
was  a  passeng:er  and  had  paid  her  fare  on  the  car  in  question,  and 
that  she  exercised  that  deg:ree  of  care  which  a  person  of  ordinary 
care  and  prudence  would  have  exercised  under  the  circumstances, 
and  that  the  defendant  failed  to  exercise  the  utmost  care  and 
dilig:ence  of  a  very  cautious  person,  and  that,  by  reason  of  the 
failure  to  exercise  such  utmost  care  and  dilig:ence  of  a  very 
cautious  person,  plaintiff  was  injured,  then  the  plaintiff  would 
be  entitled  to  recover. 

"(3)  If  the  jury  find  from  the  evidence  that  the  plaintiff  was 
a  passeng:er  and  had  paid  her  fare  on  the  car  in  question,  and 
that  while  the  car  was  standing:  still  she  arose  from  her  seat  and 
stepped  down  onto  the  step,  with  a  view  of  leaving:  the  car,  and 
while  in  the  act  of  alig:hting:  the  defendant's  servants  caused  the 
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car  to  start  forward  with  a  jerk,  which  caused  her  to  fall, 
whereby  she  was  injured,  she  has  established  a  prima  facie  case 
of  ne^H^ence  in  the  manag^ement  of  the  car,  and  the  burden  of 
proof,  which  primarily  rested  on  her,  was  uplifted,  and  the 
burden  of  disproof  thrown  upon  the  defendant." 

No.  4  is  in  reference  to  the  measure  of  damagfes  in  case  a 
verdict  should  be  rendered  for  the  plaintiff. 

The  appellant  also  contends  that  the  court  erred  in  ^ivin^  the 
first  instruction  requested  by  the  defendant,  to  wit : 

"(1)  The  court  instructs  the  jury  that,  to  entitle  the  plaintiff 
to  recover  in  this  action,  it  must  appear  from  the  evidence  that 
the  injuries  sustained  by  the  plaintiff  were  occasioned  by  the 
carelessness  or  negfli^ence  on  the  part  of  defendant  or  its  serv- 
ants or  employees  as  charged  in  the  complaint,  and  were  not 
the  result  of  the  plaintiff's  own  fault;  and  if  you  believe  from 
the  evidence  that  the  plaintiff  was  injured  in  consequence  of 
her  voluntary  ali^htin^  from  the  car  of  defendant,  at  the  time 
of  the  accident,  when  it  was  in  motion,  then  your  veridct  should 
be  for  defendant." 

Also  in  fifiving:  the  second  instruction  as  modified  by  the  court 
(the  modification  appearing:  by  italics)  as  follows: 

"(2)  No  presumption  of  negfli^ence  on  the  part  of  defendant's 
employees  arises  from  the  fact  that  the  plaintiff  was  injured  by 
alif^htin^  from  the  car  of  the  defendant.  If  you  find  that  she  did 
so  alight,  voluntarily,  tvhile  the  car  was  in  motion." 

We  think  the  instructions  as  a  whole  fairly  presented  the  case 
to  the  jury  upon  the  evidence  introduced  at  the  trial,  and  fully 
guarded  the  rights  of  the  plaintiff  and  appellant.  The  pre- 
ponderance of  the  evidence  shows,  and  the  jury  evidently  so  • 
found,  that  the  injury  to  the  plaintiff  was  caused  by  her  own 
neglig^ence  in  attempting  to  aligfht  from  the  car  while  it  was  in 
motion,  and,  this  bein^  so,  she  could  not  properly  recover.  In 
Campbell  v.  Los  Ang^eles  Ry.  Co.,  135  Cal.  137,  67  Pac.  50,  it  is 
said:  "The  court  found  *that  plaintiff's  injury  was  due  wholly 
to  his  stepping  off  the  car  while  it  was  still  in  motion,  and  such 
injury  was  not  occasioned  by  the  ne^H^ence  of  defendant.' 
*  *  *  We  think  the  plaintiff  is  not  entitled  to  recover  on  the 
above  facts.  The  defendant  did  not  commit  anv  breach  or  omis- 
sion of  legral  duty.  Donovan  v.  Ferris,  128  CaL  54,  60  Pac.  619, 
79  Am.  St.  Rep.  25.  The  motorman  quickly  and  promptly 
stopped  the  car  when  last  requested  by  plaintiff.  It  was  stopped 
in  a  safe  place.  Plaintiff  was  warned  not  to  g^et  off  until  it  had 
stopped.  It  is  difficult  to  imagine  what  greater  care  could  have 
been  exercised  by  defendant."  It  is  said  in  Booth  on  Street 
Railway  Law,  §  337:  "But  it  has  been  held  to  be  ne^li^ence 
per  se,  which  justifies  a  nonsuit,  to  step  off  the  car  while  it  is 
bein^  slowed  up,  in  order  to  stop  in  response  to  a  passenger's 
request,  or  when  incumbered  by  a  load  or  bundle."  In  a  late 
case  before  the  Supreme  Court  of  New  York  (Saffer  r.  Drv 
Dock,  etc.,  R.  Co.  fSup.]  5  N.  Y.  Supp.  701),  the  defendant  had 
requested   the   lower   court   to   gfive   the    following   instruction, 
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which  was  refused :  "If  the  jury  believe  that,  while  the  car  was 
bein^  slowed  up  in  order  to  stop  in  response  to  the  plaintiff's 
request,  the  plaintiff,  without  waiting  for  the  car  to  be  stopped, 
stepped  off  the  car  while  in  motion,  and  thereby  sustained  his 
alleged  injury,  then  the  plaintiff  was  guilty  of  contributory 
negfli^ence,  and  the  defendant  is  entitled  to  a  verdict  on  that 
ground."  The  court  on  the  appeal  held  that  the  instruction 
stated  the  law  correctly,  and  should  have  been  g^ven.  In  the 
opinion  of  the  court  it  is  said:  "If  he  g^ot  off  while  the  car  was 
in  this  rapid  motion,  then  it  was  negligence;  and,  if  he  did  any- 
thing in  the  way  of  gfettingf  off  the  car  which  helped  or  con- 
tributed to  brin^  about  the  injury,  then  there  was  contributory 
neg:li^ence  on  his  part,  and  he  was  not  entitled  to  recover."  It 
is  said  in  Schouler  on  Bailments  &  Carriers  (3d  Ed.)  §  662: 
"Thus  a  railway  passenger  is  not  justified  in  jumping  from  the 
train  while  it  is  in  motion,  even  thoug^h  the  carrier  was  ne^li-^ 
^ent,  whether  in  carr>'ing'  him  past  the  station,  or  in  starting 
before  he  had  due  opportunity  to  land."  In  Craven  v.  Central 
Pac.  R.  Co.,  72  Cal.  347,  13  Pac.  878,  this  court  said:  "Did  the 
plaintiff,  at  the  very  time  of  the  accident,  neg^ligfently  jump  off 
the  train  while  it  was  moving,  and  thus  cause  or  contribute  to 
the  injury?  If  she  did  not,  then  the  verdict  should  have  been 
for  plaintiff.  If  she  did,  then  there  can  be  no  doubt  that  her 
negfli^ence  contributed  proximately  to  the  injury.  It  wa^  the 
very  thing:  which  then  and  there  directly  and  immediately  caused 
it." 

Under  the  circumstances  the  court  below  was  justified  in  de- 
ny ing^  plaintiff's  motion  for  a  new  trial. 

Order  appealed  from  affirmed. 

We  concur :  Angelu)TTi,  J. ;  Shaw,  J. 


Reynolds  v.  Great  Northern  Ry.  Co. 

(Supreme  Court  of  Washington,  Sept.  15,  1905.) 

[82   Pac.   Rep.   161.] 

Carriers  of  Live  Stock — ^Actions  for  Injury — Complaint — Suffi- 
ciency.— A  complaint  in  an  action  against  a  carrier  of  live  stock  from 
one  state  to  another,  which  alleges  that  the  stock  was  injured  by 
being  confined  in  cars  for  a  longer  period  than  28  consecutive  hours 
without  unloading  for  rest,  food,  and  water,  though  not  prevented 
from  being  unloaded  by  storms  or  other  accidental  causes,  shows  a 
violation  of  Rev.  St.  U.  S.  §  4386  [U.  S.  Comp.  St.  1901,  p.  2995], 
making  it  the  duty  of  railways  carrying  stock  from  one  state  to 
another  to  unload  the  stock  after  confinement  for  a  period  of  28 
consecutive  hours  for  rest,  food,  and  water,  and  hence  shows  negli- 
gence per  se. 

Appeal — Review — Harmless  Error. — The  Supreme  Court,  review- 
ing a  cause  tried  to  the  court  without  a  jury,  reviews  it  de  novo,  and 
disregards  matters  of  evidence  or  pleadings  which  are  immaterial, 
and  an  error  in  refusing  to  strike  immaterial  allegations  in  a  pleading 
is  harmless. 
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Carriers  of  Live  Stock — Interstate  Shipment — Exemptions  from 
Liability — Validity  of  Contract.'*' — A  provision  in  a  contract  of  ship- 
ment of  live  stock  from  one  state  to  another,  exempting  the  carrier 
from  liability  for  a  loss  by  reason  of  a  violation  of  its  duty  to  unload 
the  stock  for  rest,  water,  and  food,  as  required  by  Rev.  St.  U.  S.  § 
4386  [U.  S.  Comp.  St.  1901,  p.  2995],  is  void. 

Same — Construction  of  Contract. — A  provision  in  a  contract  of 
shipment  of  live  stock  from  one  state  to  another,  which  stipulates 
that  the  shipper  shall  unload  the  stock  at  his  own  risk  at  any  place 
the  same  may  be  unloaded  for  any  purpose,  does  not  relieve  the  car- 
rier for  a  breach  of  duty  to  unload  for  rest,  water,  and  food,  as  re- 
quired by  Rev.  St.  U.  S.  §  4386  [U.  S.  Comp.  St.  1901,  p.  2995.] 

Same — Duty  in  Respect  to  Delivery. — It  is  the  duty  of  a  carrier  of 
live  stock  to  deliver  the  same  to  the  consijirnee  in  inclosed  yards, 
convenient  to  the  place  of  unloading. 

Same — Contract  of  Shipment — Construction. — Where  a  shipper  of 
live  stock  did  not  know  that  there  were  no  yards  at  the  place  of 
destination  for  unloading,  the  provision  in  the  contract  of  shipment 
that  he  should  unload  at  his  own  risk  must  be  construed  as  made 
with  reference  to  unloading  where  there  are  proper  facilities. 

Same— Claim  for  Injury  to  Stock — ^Time  of  Presentation. — A  con- 
tract of  shipment  of  live  stock  stipulated  that  a  claim  for  damages, 
unless  presented  within  10  days  from  the  date  of  unloading,  at  desti- 
nation, should  be  waived.  The  shipper,  on  the  day  after  unloading, 
informed  the  carrier's  agent  at  that  point  that  he  wanted  to  put  in  a 
claim  for  damages.  The  agent  told  the  shipper  to  see  another  agent 
on  paying  the  freight.  The  shipper  did  so,  and  that  agent  told  him 
to  see  another  ajjrent.  The  shipper  within  10  days  made  an  oral 
claim  to  the  latter  agent,  who  requested  a  written  statement,  which 
was  furnished  after  the  expiration  of  the  10  days.  Held,  that  the 
claim  for  damages  was  made  within  the  time  specified. 

Same — Notice  of  Claim  of  Injury— Sufficiency.! — A  shipper's  claim 
for  damages  recited  that  he  had  sustained  a  loss  of  a  specified  num- 
ber of  cattle  shipped,  that  the  cattle  scattered  at  the  place  of  unload- 
inff,  and  that  some  of  the  cattle  were  lost,  for  which  he  offered  a 
reward.  Held  sufficient  to  support  a  claim  for  the  cost  of  recovering 
the  lost  cattle  and  the  depreciation  in  their  value. 

Appeal  from  Superior  Court,  Spokane  County ;  Geo.  W.  Belt, 
Judge. 

Action  by  J.  E.  Reynolds  against  the  Great  Northern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

M.  J.  Gordon  and  Charles  A.  Murray,  for  appellant. 
Merritt  &  Merritt,  for  respondent. 

Mount,  C.  J.  This  action  was  beg:un  by  respondent  to  recover 
damagfes  for  loss  of  certain  live  stock  shipped  from  Heppner, 

*For  the  authorities  in  this  series  on  the  question  whether  a  car- 
rier of  live  stock  can  limit  its  liability,  see  foot-note  appended  to 
Saunders  v.  Southern  Ry.  Co.  (C.  C.  A.),  11  R.  R.  R.  596.  34  Am.  & 
Enijr.  R.  Cas.,  N.  S.,  596;  Ragsdale  Harper  &  Weathers  v.  Southern 
Ry.  Co.  (Ga.),  12  R.  R.  R.  120,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  120 
(injuries  from  viciousness  of  animals  or  defects  in  cars). 

tFor  the  authorities  in  this  series  on  the  subject  of  notices  qf 
claims  against  railroad  companies,  see  foot-notes  appended  to  Balti- 
more &  O.  R.  Co.  V.  Hubbard  (Ohio),  16  R.  R.  R.  71,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  71;  Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (Wis.),  15 
R.  R.  R.  180,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  180. 


72  Vol,  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Reynolds  v.  Great  Northern  Ry.  Co 

Or.,  to  Marian,  Mont.  The  complaint  alleg^es,  in  substance, 
that  the  plaintiff  loaded  12  cars  with  cattle  at  Heppner  Station  in 
Oregon,  to  be  transported  to  Marian,  Mont. ;  'that  the  cattle  were 
loaded  on  the  cars  of  the  Oregfon  Railroad  &  Navig^ation  Com- 
pany, at  8  o'clock  a.  m.  on  the  18th  day  of  May,  1903,  and  were 
transported  over  the  line  of  the  said  Oregfon  Railroad  &  Navig:a- 
tion  Company  to  Spokane,  Wash.,  where  they  arrived  at  11 
o'clock  p.  m.  on  the  same  day ;  that  said  cattle  were  thereupon 
transferred  and  received  by  the  appellant,  and  were  forwarded 
by  it  on  its  line  at  1 :30  o'clock  a.  m.  on  the  19th  day  of  May, 
1903,  and  arrived  at  the  station  at  Marian,  Mont.,  at  9  o'clock 
p.  m.  of  the  19th  day  of  May ;  that  the  said  cattle  were  not  bein^ 
carried  in  cars  where  they  could  have  proper  food,  water,  space, 
and  opportunity  to  rest ;  that  they  were  confined  in  said  cars  for 
a  longer  period  than  28  consecutive  hours  without  unloading:  for 
rest,  water,  and  food,  and  that  appellant  was  not  prevented  from 
unloading:  said  cattle  by  storms  or  other  accidental  causes;  and 
that  by  reason  of  the  long:  delay  and  said  cattle  being:  confined  in 
said  cars  they  became  run  down,  and  18  of  them,  of  the  value  of 
$490,  died.  The  complaint  further  alleg:ed  that  at  the  time  the 
cattle  arrived  at  Marian  it  was  a  dark  nig:ht,  there  were  no  stock 
pens*  or  any  other  appliances  necessary  or  in  which  said  cattle 
could  be  confined  and  kept,  and  by  reason  of  the  darkness  of  the 
nig:ht  it  was  impossible  for  respondent  to  confine  said  cattle  in 
any  inclosure;  that  said  cattle  wandered  away,  and  became 
scattered  and  lost  throug:hout  the  country  surrounding  said  town, 
and  that  respondent  incurred  an  expense  of  $145  in  collecting: 
them  togfether  ag:ain;  that  a  part  of  said  cattle  so  scattered  and 
lest  could  not  be  found  for  a  long:  time,  and  they  depreciated  in 
value  in  the  sum  of  $106.  Respondent  claimed  damag:es  in  the 
sum  of  $741.  Appellant  interposed  a  demurrer  to  the  complaint, 
which  was  overruled  by  the  court.  Appellant  thereupon  an- 
swered, admitting:  shipment  of  the  cattle,  but  alleg:ing:  that  it  had 
no  knowledg:e  of  the  hour  when  they  were  shipped  from  Heppner, 
and  that  said  cattle  arrived  at  Marian  at  8:25  o'clock  p.  m.  on 
the  19th  day  of  May,  1903,  and  denying:  the  other  alleg:ations  of 
the  complaint.  The  answer  alleg:ed  affirmatively  that  the  cattle 
were  delivered  to  the  Oregfon  Railroad  &  Navig:ation  Company 
under  the  terms  and  conditions  of  a  contract  in  writing:,  sig:ned 
and  entered  into  between  the  respondent  and  the  railroad  com- 
pany, as  follows : 

"The  Oreg:on  Railroad  &  Navig:ation  Company. 
"(Orig:inal)  Limited  Liability  Live  Stock  Contract  No.  34. 

"(Read  this  Contract) 
"Heppner,  Oreg:on,  Station,  May  18,  1903. 

"This  ag:reement,  made  this  18th  day  of  May,  1903,  by  and 
between  the  Oreg:on  Railroad  &  Navig:ation  Company,  herein- 
after called  the  'carrier,*  and  J.  E.  Reynolds,  of  Heppner,  here- 
inafter called  the  'shipper,'  witnesseth : 
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"That  the  said  shipper  has  delivered  to  the  said  carrier  12  cars 
of  cattle  consigfned  to  J.  E.  Reynolds,  at  Marian,  Montana,  de«- 
tination,  via  Spokane,  to  be  transported  upon  the  conditions 
hereinafter  set  forth,  over  the  line  of  the  Orefafon  Railroad  & 
Navig:ation  Company,  to  Spokane,  and  there  delivered  to  the 
consig^nee.  owner,  or  order;  or  to  such  company  or  carrier  (if 
the  stock  is  to  be  forwarded  bevond  said  station)  whose  line  mav 
be  considered  a  part  of  the  route  to  destination,  it  being:  under- 
stood that  in  and  about  the  delivery  of  said  Stock  to  such  con- 
necting carrier  the  Oreg^on  Railroad  &  Navigfation  Company  acts 
only  as  a^ent  for  the  consi^ee'or  owner,  and  that  the  liability 
of  each  carrier  hereunder  shall  cease  and  terminate  upon  delivery 
of  said  $tock  to  the  next  connecting  carrier,  the  consi^ee  or 
owner. 

"It  is  expressly  ag^reed  that  this  contract  and  the  responsibility 
of  all  the  carriers  over  whose  lines  the  shipment  may  pass  is 
limited  and  controlled  by  the  conditions  herein  contained,  which 
are  hereby  a^eed  to  by  the  shipper,  and  by  him  accepted  for 
himself  and  his  assies  as  just  and  reasonable.  It  is  further 
a^eed  and  understood  that  the  person  deliveringf  to  this  com- 
pany the  shipment  or  any  part  thereof  described  herein  is  au- 
thorized to  si^  this  contract  for  and  on  behalf  of  the  shipper, 
with  full  power  in  the  premises. 

"Notice. 

"Blooded  animals,  or  animals  deemed  especially  valuable,  will 
be  carried  only  on  special  contract,  and  railroad  agfents  are  not 
allowed  to  receive  and  ship  such  animals  until  a  proper  contract 
is  made  between  the  owner  or  consig^nor  and  the  railroad  com- 
pany or  its  duly  authorized  ag;ent. 

"Men  only  in  charge  of  stock  may  accompany  the  same  upon 
the  rules  and  reflations  set  forth  in  circulars  issued  by  the 
railroad  company,  and  upon  executing;  the  release  of  liability 
printed  on  the  back  hereof. 

"Agents  of  the  railroad  company  are  expressly  forbidden  to 
contract,  for  delivery  of  live  stock  at  any  specified  tjme,  or  for 
any  particular  market ;  and  no  agfent  of  any  carrier  may  under 
any  circumstances  alter,  changfe,  or  modify,  or  ag^ree  to  alter, 
change,  or  modify,  any  of  the  terms  of  this  contract.  Special 
contracts  can  only  be  made  by  the  general  freight  agent,  with 
whom  the  agent,  upon  request  of  the  shipper,  will  communicate 
by  wire.  This  document  must  be  presented  without  alteration 
or  erasure.  Said  shipper,  for  himself,  the  consignee,  or  owner, 
agrees  to  pay  or  guaranty  the  freight  thereon  at  the  rate  of 

$ tariff     *     *     *     per  standard  car  of  29  to  30 J^  feet  in 

length  (subject   to  established   per   cent,   decrease   or  increase 

applicable  to  cars  of  less  or  greater  length),  $ per  hundred 

pounds  (subject  to  established  minima  for  cars  of  varying 
lengths),  as  shown  by  limited  liability  tariffs  governing,  which 
rate  is  less  than  the  regular  tariff  rate  for  the  transportation  of 
live  stock  at  carrier's  risk,  and  is  given  said  shipper  at  his  special 
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request,  in  part  consideration  of  his  agreement  to  the  limitation 
of  the  liability  of  the  railroad  company  as  a  common  carrier 
upon  the  terms  and  conditions  herein  set  forth,  which  are  ac- 
cepted and  agfreed  to  by  the  shipper  as  just  and  reasonable;  it 
being  understood  that  each  and  every  condition  of  this  agree- 
ment shall  inure  to  the  benefit  of  each  and  every  carrier  over 
whose  line  said  stock  may  pass  under  this  contract. 

"In  consideration  of  the  special  reduced  rate  herein  provided 
for  the  transportation  of  the  live  stock  above  described,  it  is 
hereby  stipulated  and  agreed  as  follows: 

"(1)  The  carriers  shall  not  be  liable  for  the  loss  or  death  of 
or  for  any  injuries  received  by  any  of  said  stock  unless  the  same 
is  the  direct  result  of  willful  misconduct  or  actual  negligence  of 
said  carriers,  their  agents,  servants,  or  employees. 

"(2)  It  is  expressly  agreed  that  the  value  of  the  live  stock  to 
be  transported  under  this  contract  does  not  exceed  the  following^ 
mentioned  sums,  to  wit :  Horses,  mules  and  jacks,  not  exceeding" 
$100  per  head;  oxen,  bulls  or  steers,  not  exceeding  $50  per 
head ;  cows,  not  exceeding  $30  per  head ;  hogs  or  calves,  not  ex- 
ceeding $10  per  head ;  sheep  or  lambs,  not  exceeding  $3  per  head ; 
and  in  no  event  shall  the  carriers'  liability  exceed  $1,000  upon  any 
car  load,  such  valuation  being  those  whereon  the  rate  of  compen- 
sation to  said  carriages  for  their  services  and  risk  connected 
with  the  transportation  of  said  live  stock  is  based. 

**(3)  The  shipper  agrees  to  load  and  reload  all  said  stock  at 
his  own  expense  and  risk,  and  to  feed,  water,  and  tend  the  same 
at  his  own  expense  and  risk  while  it  is  in  any  stockyards,  whether 
the  same  be  operated,  owned,  or  controlled  by  said  carriers  or 
otherwise,  and  while  on  the  cars  or  at  feeding  points,  or  at  any 
place  where  the  same  may  be  unloaded  for  any  purpose  whatever. 

''(4)  The  shipper  assumes  the  exclusive  duty  of  properly  and 
securely  fastening  said  stock  in  the  cars,  and  of  removing  them 
therefrom,  and  of  keeping  such  cars,  and  any  inclosure  in  which 
said  stock  may  be  confined,  securely  locked  or  fastened  to  as  to 
prevent  escape  of  stock  therefrom.  The  shipper  agrees  to  inspect 
the  cars  in 'which  said  stock  is  to  be  transported,  and  any  yards 
or  inclosures  on  the  premises  of  the  railroad  company  into  which 
said  stock  may  be  unloaded,  and  satisfy  himself  that  they  are 
sufficient  and  safe  and  in  proper  order  and  condition,  and  shall 
report  to  the  agent  or  employees  of  said  carriers  any  visible  de- 
fects therein,  and  demand  necessary  repairs,  before  proceeding  to 
occupy  said  cars  or  inclosures,  and  the  fact  of  his  loading  said 
stock  into  said  cars  or  occupying  said  inclosures  shall  be  an 
acknowledgment  and  acceptance  by  him  of  the  sufficiency  and 
suitability  in  every  respect,  of  said  cars  and  inclosures  for  the 
shipment  and  yarding  thereof ;  and  he  hereby  assumes  all  risk  of 
injury  which  said  live  stock  or  any  of  them  may  receive  in  con- 
sequence of  any  of  them  being  wild,  unruly,  weak,  maiming  each 
other  or  themselves,  by  or  in  any  consequence  of  heat  or  suffoca- 
tion, or  any  other  ill  effects  of  being  crowded  or  injured,  by  the 
burning  of  straw,  hay,  or  other  material  loaded  with  or  used 
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for  feeding  the  stock  or  otherwise,  and  also  all  risk  of  dama^^e 
which  may  be  sustained  by  reason  of  delay  in  transportation, 
and  all  risk  of  escape  of  any  portion  of  said  stock,  or  loss  or 
dainag:e  from  any  other  cause  or  thin^  not  resulting  from  the 
willful  neg^li^ence  of  the  carriers,  their  officers,  agents,  or  em- 
ployees. 

"(5)  If  the  carriers,  or  any  of  them,  shall  furnish  any  laborers 
to  assist  in  loading  or  unloading  said  stock  at  any  point,  no 
additional  chargfe  bein^  made  therefor,  such  laborer  or  laborers 
shall  while  so  engfagfed  be  deemed  exclusively  the  employees  of 
the  shipper,  and  no  carrier  shall  in  any  event  be  liable  for  anv 
act  or  thing:  done  or  omitted  to  be  done  by  such  laborer  or 
laborers  in  connection  with  said  stock  while  so  eng^ag^ed. 

"(6)  If  the  car  or  cars  wherein  said  stock  is  to  be  transported 
shall  be  furnished  by  the  shipper  and  tendered  to  the  carrier  for 
that  purpose,  said  shipper  assumes  all  risk  for,  in,  and  about 
said  car  or  cars,  and  no  liability  or  responsibility  shall  attach  to 
any  carrier  or  carriers  under  this  contract  arising:  from  or  g^row- 
ing:  out  of  any  insufficiency  or  defect  in  the  condition  of  any 
such  car  or  cars. 

"(7)  Xo  carrier  shall  be  liable  for  any  loss  or  damag^e  to  said 
stock  by  causes  beyond  its  control,  by  floods,  fire,  quarantine, 
disease,  riots,  strikes,  or  stoppagfe  of  labor,  shrinkag^e  in  weight, 
chang^es  in  weather,  heat,  cold,  or  any  other  cause  not  directly 
the  result  of  gfross  negflig^ence  on  the  part  of  said  carriers,  their 
agfents,  and  servants. 

"(8)  The  shipper  expressly  agfrees  to  load,  unload,  and  care 
for  said  stock  while  upon  the  cars  or  premises  of  the  carriers  in 
a  careful  and  humane  manner,  in  strict  compliance  'with  the  laws 
of  the  United  States  and  of  each  and  every  state  througfh  which 
said  stock  may  be  transported. 

"(9)  Unless  claims  for  loss,  damagfe,  or  detention  are  pre- 
sented within  ten  days  from  t^ie  date  of  the  unloading:  of  said 
stock  at  destination,  and  before  said  stock  has  been  ming;led  with 
other  stock,  such  claims  shall  be  deemed  to  be  waived,  and  the 
carriers  and  each  thereof  shall  be  discharg:ed  from  liability. 
Any  carrier  liable  on  account  of  loss  or  damag:e  to  any  of  said 
stock  shall  have  the  benefit  of  any  insurance  that  may  have  been 
effected  thereupon. 

"(10)  The  rules,  reg:ulations,  and  conditions  prescribed  by  the 
carriers  for  the  transportation  of  live  stock,  as  evidenced  by  their 
published  tariffs,  classifications,  and  circulars  in  force  and  effect, 
are  binding:  upon  the  shipper.  The  sig:ning:  of  this  contract  by 
the  shipper  or  his  ag:ent  shall  be  conclusive  evidenpe  of  knowl- 
edge, assent,  and  ag:reement  to  each  and  every  stipulation  and 
condition  thereof  by  said  shipper. 

"Witness  my  hand.  J.  E.  Reynolds, 

**  Shipper. 

"The  Oreg:on  Railroad  &  Xavig^ation  Company, 

"By  J.  M.  Kernan,  Station  Ag:cnt." 
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The  answer  further  allefi:ed  that  said  shipment  was  received  by 
appellant  from  the  Oregon  Railroad  &  Navigation  Company  at 
Spokane,  on  the  19th  day  of  May,  1903,  and  was  transported 
from  Spokane  to  Marian  with  all  possible  dispatch,  without  any 
misconduct  or  negfli^ence  on  the  part  of  defendant,  its  agents, 
servants,  or  employees,  and  that  said  cattle  were  at  said  station  of 
Marian  delivered  to  the  respondent  on  the  19th  day  of  May,  1903, 
at  8  o'clock  p.  m.,  mountain  time,  and  were  there  and  then  re- 
ceived by  him,  and  no  claim  for  loss  or  damage,  or  detention  was 
presented  by  the  plaintiff  within  10  days  from  said  19th  day  of 
May,  1903,  nor  before  said  stock  was  ming^led  with  other  stock, 
and  alleged  that  any  claim  for  loss  or  damag^e  to  or  detention  of 
said  stock  had  been  waived  by  the  respondent,  and  was  barred 
by  the  terms  and  conditions  of  said  contract.  To  this  answer  the 
respondent  replied,  alleg^in^,  amon^  other  thing^s,  that  he  had  no 
knowledg^e  or  information  sufficient  to  enable  him  to  form  a 
belief  as  to  whether  or  not  said  cattle  were  received  for  shipment 
and  transportation  by  said  railroad  company  under  and  according: 
to  the  terms  and  provisions  of  the  contract  set  out  in  the  second 
parag-raph  of  said  affirmative  defense,  and  therefore  denies  all 
that  portion  of  said  paragraph  relating^  to  said  contract,  and 
alleg^in^  the  fact  to  be  that  whatever  contract  was  signed  by  said 
respondent  was  sig^ned  for  the  purpose  of  fi;etting:  said  cattle 
transported,  and  without  any  knowledg^e  or  information  on  the 
part  of  the  respondent  as  to  the  contents  of  the  said  contract, 
or  any  of  the  provisions  therein  contained.  Respondent  also, 
by  a  further  and  affirmative  reply,  alleg^ed  that,  when  he  signed 
the  contract,  he  did  so  without  knowledg;e  of  its  contents  or 
conditions ;  th*at,  if  he  sigfned  said  contract  at  Heppner,  the  cattle 
were  not  received  by  appellant  and  transported  upon  the  condi- 
tions of  said  contract,  but  that  at  Spokane  a  new  contract  was 
made  with  appellant,  the  contents  of  which  were  unknown  to 
respondent;  that  if  respondent  made  said  contract  with  the 
Oreg^on  Railroad  &  Navig^ation  Company,  containing:  provisions 
that  he  should  present  any  claim  for  loss  within  10  days,  said 
condition  was  unreasonable  and  unenforceable,  and  was  contained 
in  the  contract  without  his  knowledg^e;  that,  if  said  contract 
contained  any  condition  or  provision  that  he  should  assume  all 
risk  of  damag^e  by  delay,  such  a  condition  was  unreasonable  and 
unenforceable ;  that  in  the  transportation  of  said  cattle  they  were 
delayed  for  a  period  of  more  than  28  consecutive  hours  without 
unloading:  for  rest,  water,  and  feeding:,  and  that  appellant  was 
not  prevented  from  unloading:  said  cattle  by  storms  or  other 
accidental  causes,  and  that  said  cattle  did  not  have  proper  room 
and  space  for  feeding:  and  rest  in  the  cars,  contrary  to  the  laws  of 
the  United  States  of  America;  that  a  g:reat  deal  of  time  was 
consumed  between  Spokane  and  Marian  by  the  cars  in  which  the 
cattle  were  contained  being:  detained  upon  side  tracks;  that  after 
said  cattle  were  unloaded  at  Marian  said  respondent  was  de- 
layed for  a  period  of  10  days  in  g:athering:  the  cattle  tog:ether, 
because  they  were  unloaded  upon  the  open  prairie;  that,  as  soon 
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as  it  was  possible  for  respondent  after  the  said  cattle  were  found, 
he  presented  himself  to  the  a^ent  of  the  railroad  company  at 
Marian,  and  was  by  said  a^ent  directed  to  present  the  matter  to 
the  ag^ent  of  the  company  at  the  city  of  Spokane,  whereuppn  he 
proceeded  to  the  city  of  Spokane  and  informed  the  afi:ent,  Jack- 
son, of  his  losses,  and  that  they  were  to  the  extent  of  $1,000;  that 
said  a^ent,  Jackson,  advised  him  to  proceed  to  his  home  and 
write  a  letter  as  to  the  amount  of  his  losses ;  that  thereafter,  on 
the  2d  day  of  June,  1903,  in  pursuance  of  said  instructions  from 
said  a^ent,  Jackson,  respondent  did  write  a  letter  in  which  he 
infomied  said  Jackson  that  his  losses  and  damages  were  $1,000; 
that  the  actual  loss  on  account  of  cattle  that  had  died  was  $490 ; 
that  subsequent  to  the  time  of  writing;  said  letter  he  found  nearly 
all  of  the  cattle,  and  that  at  the  time  when  found  they  had  de- 
preciated in  value.  Appellant  filed  a  motion  to  strike  out  certain 
portions  of  the  reply  of  the  respondent  on  the  g^round  that  the 
matter  contained  therein  was  sham,  frivolous,  and  irrelevant 
This  motion  was  denied.  Thereupon  the  case  was  set  for  trial, 
and  by  consent  of  the  parties  was  tried  to  the  court  without  a 
jury.  At  the  conclusion  of  the  trial,  the  court  made  findinfi;s  in 
favor  of  the  respondent,  and  entered  a  judgment  in  his  favor  for 
the  full  amount  prayed  for  in  the  complaint. 

It  is  unnecessary  to  set  out  the  finding^s  in  this  opinion.  Ap- 
pellant first  contends  that  the  complaint  is  not  sufficient,  because 
it  is  not  allegred  that  28  hours  is  an  unreasonable  time  to  confine 
cattle  in  transit  without  unloading;  said  cattle  for  rest,  water,  and 
food,  and  that  it  is  not  shown  that  there  was  any  unnecessary 
delay,  or  that  there  was  any  reason  stated  why  appellant  should 
have  unloaded  the  cattle  for  rest,  water,  and  food,  or  that  ap- 
pellant was  neg;lig:ent  in  any  manner.  The  federal  statute,  found 
at  section  4386,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901,  p.  2995], 
makes  it  the  duty  of  railways  carrying;  cattle  from  one  state  to 
another  to  unload  such  cattle  after  confinement  for  a  period  of 
28  consecutive  hours  for  rest,  food,  and  water,  unless  prevented 
from  so  unloading;  by  a  storm  or  other  accidental  causes.  "And, 
althoug;h  a  penalty  is  imposed  for  a  violation  of  this  reg;ulation, 
nevertfieless  a  failure  to  comply  therewith  is  neg;lig;ence  per  se, 
rendering;  the  railroad  company  liable  to  the  shipper  for  resulting; 
mjuries  to  animals."  6  Cyc.  p.  439,  and  authorities  there  cited. 
Under  this  rule  it  was  only  necessary  for  the  complaint  to  show 
a  violation  of  the  duty  imposed  by  law  and  the  resulting;  injury 
to  the  plaintiff.  These  facts  were  shown,  and  the  complaint 
therefore  states  a  cause  of  action. 

Appellant  arg;ues  at  leng;th  in  its  brief  that  the  court  erred  in 
refusing:  to  strike  out  certain  parts  of  respondent's  reply  to 
appellant's  answer,  because  such  parts  were  sham,  frivolous,  and 
immaterial.  Such  errors,  if  made  by  the  lower  court,  are  harm- 
less here,  for  the  reason  that  the  cause  was  tried  to  the  court 
without  a  jury,  and  the  whole  cause  is  therefore  reviewable  here 
de  novo.  In  such  cases  this  court  disreg;ards  matters  of  evidence 
or  plcading;s  which  are  immaterial.    The  arg;ument  of  appellant 
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upon  the  motion  to  strike  parts  of  the  reply  is  based  upon  the 
ground  that  the  contract  of  shipment  heretofore  set  out  in  full 
is  a  valid  and  binding  contract. 

Respondent  claims  that  the  contract  is  void  because  it  is  unfair, 
unreasonable,  and  not  consistent  with  public  policy.  Conced- 
ing for  the  purpose  of  this  case,  without  deciding,  that  the  con- 
tract in  question  is  a  valid  and  binding  contract,  we  still  think  the 
plaintiff  is  entitled  to  recover.  There  is  no  provision  in  the  con- 
tract exempting  the  appellant  from  loss  by  reason  of  a  violation 
of  the  duty  to  unload  said  cattle  for  rest,  food,  and  water,  as 
required  by  law.  If  there  were  such  provision,  it  would  certainly 
be  void.  There  is  a  provision  to  the  effect  that  the  respondent 
should  load  and  unload  said  stock  at  his  own  expense  and  risk 
at  any  place  where  the  same  may  be  unloaded  for  any  purpose 
whatever;  but  this  provision  cannot  be  held  to  relieve  the  ap- 
pellant for  a  breach  of  duty  to  unload  for  rest,  food,  and  water, 
as  required  by  law,  and  it  is  not  claimed  that  an  opportunity  was 
given  to  the  respondent  to  unload  for  those  purposes,  which  he 
neglected  or  refused  to  avail  himself  of.  It  was  also  the  duty  of 
the  carrier  to  deliver  the  cattle  to  the  consignee  in  or  through 
inclosed  lots  or  yards  convenient  to  the  place  of  unloading.  Cov- 
ington Stock  Yards  Co.  v.  Keith,  139  U.  S.  128,  11  Sup.  Ct 
461,  35  L.  Ed.  73.  While  the  contract  provided  that  the  re- 
spondent should  unload  the  cattle  at  his  own  risk,  it  did  not 
provide  for  such  unloading  at  a  place  where  there  were  no  facil- 
ities therefor.  The  evidence  shows  that  respondent  did  not 
know  that  there  were  no  yards  or  pens  or  other  facilities  at  the 
place  of  destination  for  unloading  the  said  cattle,  and  he  was  not 
informed  thereof.  His  contract,  therefore,  must  be  construed  as 
made  with  reference  to  unloading  where  there  were  the  usual 
and  proper  facilities  for  such  work.  There  were  no  facilities  for 
unloading  at  the  place  of  destination,  and  none  were  furnished. 
By  reason  thereof  respondent's  cattle  were  scattered,  and  he  was 
put  to  extra  expense  to  gather  them  again.  We  think  there  is 
no  provision  in  the  contract  which,  reasonably  construed,  would 
waive  loss  on  this  account. 

Appellant  also  contends  that  respondent  waived  any  claim  for 
damages  by  failure  to  present  a  claim  therefor  within  10  days 
from  the  date  of  unloading  said  stock,  as  provided  in  the  con- 
tract. The  evidence  shows  that  no  written  claim  was  presented 
until  June  2,  1903.  The  stock  was  unloaded  on  May  19,*  1903. 
The  contract  does  not  require  the  claim  to  be  made  in  writing, 
or  in  any  specified  form.  The  evidence  shows  that  on  the  next 
day  after  the  stock  was  unloaded  respondent  talked  with  the 
agent  at  Marian,  and  told  him  that  he  wanted  to  put  in  a  claim 
for  loss,  without  mentioning  any  definite  amount ;  that  the  agent 
told  respondent  to  see  the  agent  at  Kalispell  when  he  paid  the 
freight ;  that  respondent  went  to  the  agent  at  Kalispell  to  pay  the 
freight,  and  talked  with  him  about  the  claim  for  damages,  and 
the  agent  there  directed  respondent  to  see  Mr.  Jackson  at 
Spokane;  that  two  or  three   days  prior  to  June  2,    1903,   re- 
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spondent  saw  Mr.  Jackson,  who  requested  him  to  write  a  letter, 
and  that  he,  Jackson,  would  thereupon  attend  to  the  matter  rifi:ht 
away.  Thereupon,  on  June  2,  1903,  respondent  wrote  the  fol- 
lowinff  letter : 

"Arlingfton,  Ore.,  June  2,  1903. 

"Mr.  H.  A.  Jackson — Dear  Sir:  I  shipped  a  train  of  cattle 
from  Heppner,  Oregon,  to  Marian,  Mont.,  on  the  18th  day  of 
May.  I  left  Heppner  at  8  o'clock  and  30  minutes  in  the  mom- 
ing:,  reached  Spokane  ten  minutes  to  twelve  in  the  ni^ht,  and  I 
was  till  after  nine  the  next  ni^ht  g^ettin^  to  Marian,  and  had 
a  loss  of  18  head  of  cattle,  14  cows,  2  calves  and  two  yearlinjj 
steers,  which  were  worth  $490,  and  I  make  claim  for  that  amount. 
The  train  should  have  reached  Marian  before  noon  on  the  19th, 
and  I  would  have  been  $1,000  better  off  if  it  had,  for  the  cattle 
scattered  on  me  trying  to  g^et  them  to  pasture  in  the  ni^ht,  and 
it  took  several  days  of  time  and  expense  to  f^et  what  I  g^ot,  and 
there  is  still  35  head  lost  that  I  have  offered  $2  per  head  for.  I 
think  you  can  see  my  situation.  Should  you  want  any  further 
proof  of  what  I  say,  your  people  at  Marian  and  also  W.  F. 
Hubbart,  of  Hubbart  Cattle  Co.,  Kalispell.  Your  services  were 
fi^ood,  only  I  was  kept  sidetracked  almost  half  of  the  time  I  was 
on  your  line  with  the  train.  Whose  fault  it  was  I  don't  know. 
There  is  a  chance  to  do  a  lot  of  business  in  that  section,  and  if 
this  claim  is  settled  and  I  ^et  the  service  in  future  that  I  have 
reason  to  believe  you  can  ^ive,  there  is  nothing  in  the  way  of 
doing^  a  g^ood  deal  of  business  in  the  future. 

"Hoping  to  hear  from  you  in  the  future,  I  am  yours  very 
truly, 

"fSiffnedl  J.  E.  Reynolds." 

This  claim  for  damages  was  within  time  under  the  contract. 
On  the  next  day  after  the  cattle  were  unloaded,  respondent  noti- 
fied appellant's  agfent  that  he  desired  to  make  a  claim  for  dam- 
ag:es.  Appellant's  ag^ents  cannot  be  permitted  to  put  respondent 
off  from  one  time  to  another,  and  finally  be  heard  to  say  that  no 
claim  was  made  in  time,  especially  when  respondent  was  asking 
to  make  a  claim  within  the  time  limited.  It  is  true  the  claim 
which  was  sent  to  the  a^ent  of  the  company  in  writing^  made  di- 
rect demand  for  only  $490,  the  damag:e  then  actually  known. 
But  it  is  also  stated  diat  there  were  still  35  head  lost,  which  re- 
spondent had  offered  $2  per  head  for.  We  are  of  the  opinion 
that  this  was  sufficient  to  support  the  finding:  of  damagfes  for  the 
item  of  g:athering:  and  depreciation  in  value  of  lost  cattle. 

Finding:  no  error  in  the  record,  the  judgement  appealed  from  is 
affirmed. 

Dunbar,  Root,  Hadley,  Fui.i.erton,  and  Rudkin,  JJ.,  con- 
cur. 
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(Supreme   Court   of   Pennsylvania,    May   24,   1905.) 

[61  Atl.   Rep.   915.] 

Carriers  —  Passenger  on  Street  Car  —  Injuries  —  Presumptions.* — 

Where  a  person  is  unable  to  find  room  on  a  summer  car  other  than 
on  the  running:  board,  and  is  killed  in  collision  with  another  car 
while  riding:  thereon,  a  presumption  of  neg:ligence  arises  against  the 
company,  and  the  burden  is  on  it  to  rebut  it. 

Same — Contributory  Negligence.f — In  an  action  against  a  street 
railway  company  to  recover  for  the  death  of  a  passenger  killed  while 
riding  on  the  running  board  of  a  summer  car,  the  court  could  not 
say  as  a  matter  of  law  that  plaintiff's  intestate  was  guilty  of  con- 
tributory negligence,  though  there  was  evidence  that  at  the  time  of 
the  collision  he  was  standing  on  the  track  by  the  side  of  the  car. 

Death  by  Wrong:ful  Act — Action  by  Wife — Defenses. — The  fact 
that  a  wife,  suing  for  the  death  of  her  husband,  had  prior  thereto 
consulted  counsel  as  to  the  matter  of  divorce,  is  no  defense. 

Same — Evidence. — Where,  in  an  action  for  the  death  of  plaintiflfs 
husband,  there  was  evidence  that  his  earning  capacity  was  small,  it 
was  not  error  to  admit  evidence  that  his  father  had  been  in  the 
habit  of  assisting  the  wife. 

Carriers — Injury  to  Passenger — Evidence. — In  an  action  for  the 
death  of  a  passenger  by  collision  between  two  street  cars,  evidence 
as  to  the  effect  of  the  collision  on  the  other  passengers  is  imma- 
terial. 

Appeal  from  Court  of  Common  Pleas,  Northampton  County. 

Action  by  Cora  A.  Abel  ag^ainst  the  Northampton  Traction 
Company.  Judgement  for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Georg^e  Lehman,  a  witness  for  plaintiff,  was  asked  this  ques- 
tion :  "Q.  Was  there  a  man  at  Fourth  and  Northampton  streets, 
Easton,  announcing  that  there  was  a  train  provided  by  the  trolley 
company?  A.  During^  the  early  part  of  the  day?  Q.  Yes.  A. 
Yes,  sir."  Objected  to  as  immaterial  and  irrelevant  The  Court : 
"The  objection  is  overruled  and  bill  sealed  for  plaintiff." 

Lawrence  P.  Meyers  was  asked  this  question :  "Q.  What  were 
your  instructions?  A.  My  instructions  was  to  gfo  to  the  comer 
of  Fourth  street  at  11  o'clock  in  the  morning  to  make  an  an- 
nouncement to  take  the  cars —    Objected  to,  for  the  same  reason 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the 
fact  that  a  passenger  is  injured,  see  foot-note  appended  to  Fagan 
V.  Rhode  Island  Co.  (R.  I.),  16  R.  R.  R.  22,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  22;  Redmon  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  15  R.  R.  R. 
248,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  248;  foot-notes  appended  to  Lin- 
coln Traction  Co.  v.  Webb  (Neb.),  14  R.  R.  R.  369,  37  Am.  &  Eng. 
R.  Cas..  N.  S.,  369. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  for  a  street  car  passenger  to  ride  on  the 
running  board,  see  foot-note  appended  to  Ft.  Wayne  Traction  Co.  v, 
Hardendorf  (Ind.),  15  R.  R.  R.  738,  38  Am.  &  Eng.  R.  Cas..  N.  S., 
738;  foot-note  appended  to  Wheeler  v.  South  Orange  &  M.  Traction 
Co.  (N.  J.),  15  R.  R.  R.  52,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  52. 
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that  we  objected  to  the  testimony  of  Mr.  Lehman;  that  it  is 
irrelevant  and  immaterial  as  to  what  took  place  at  Fourth  and 
Northampton  streets,  and  also  what  took  place  at  the  park — 
what  announcements  were  made  by  the  witness  at  the  park  with 
reference  to  taking  the  railroad  train  in  preference  to  the  trolley." 
The  Court:  "The  objection  is  overruled  and  bill  sealed  for 
plaintiff." 

Defendant's  witness,  Wilbur  Bender,  was  asked  this  question: 
"Q.  Was  he  under  the  influence  of  liquor  in  the  evening?"  De- 
fendant proposes  to  prove  by  the  witness  that  at  the  time  of  the 
accident  Percy  Abel  was  in  an  intoxicated  condition;  also  pro- 
poses to  prove  his  habits,  and  frequent  intoxication,  for  the  pur- 
pose of  illustrating  the  condition  of  his  health  and  probable  life, 
and  as  upon  the  question  of  contributory  neg^lig;ence.  So  much 
of  the  offer  as  relates  to  the  offer  to  prove  that  he  was  intox- 
icated at  the  time  of  the  accident,  plaintiff  objects  to  that  as 
being:  immaterial  and  irrelevant  to  the  issue.  The  Court :  "The 
objection  is  overruled  and  bill  sealed  for  plaintiff."  "Q.  Did  you 
see  him  talking  to  Mr.  Hay?  A.  I  did.  Q.  Did  you  hear  what 
Mr.  Hay  said  to  him  ?  A.  I  can't  recall  the  words.  Q.  Can  you 
^ve  us  the  substance  of  what  he  said?  Did  he  say  anything  to 
him  about  taking^  the  train?"  Mr.  Stewart:  "This  is  objected 
to  as  immaterial  and  irrelevant.  The  testimony  as  to  what  oc- 
curred between  Mr.  Abel  and  Mr.  Hay,  which  the  witness  says 
he  overheard,  is  objected  to  as  immaterial  and  irrelevant."  Mr. 
Fox :  "This  is  to  be  followed  by  proof,  by  Mr.  Hay,  that  he  had 
this  conversation  with  Mr.  Abel  and  induced  him  to  take  this 
train,  and  actually  took  him  to  the  train."  The  Court:  "The 
objection  is  overruled  and  bill  sealed  for  plaintiff." 

Mr.  Zinn  was  asked  this  question :  "Q.  What  was  the  arrange- 
ment you  made  with  reference  to  the  train  ?"  Mr.  Fox :  "De- 
fendant proposes  to  prove  by  the  witness  that  he  was  a  member 
of  the  committee  of  the  labor  union  that  arrang^ed  with  the  offi- 
cers of  the  trolley  company  with  reference  to  the  transportation 
of  the  crowd  that  day,  and  that  the  arrang^ement  included  provi- 
sion for  a  steam  train,  to  be  followed  by  proof  that  the  labor 
union  also  arranged  to  have  Mr.  Meyers  there  for  the  purpose  of 
announcing  to  the  public  g^enerally  the  provisions  that  were 
made  for  the  accommodation  of  the  public."  Objected  to  as 
immaterial  and  irrelevant  what  arrang^ement  was  entered  into  by 
the  labor  union  and  the  railroad  company  with  reference  to 
transportation  of  the  crowds  to  and  from  the  park.  The  Court : 
"The  objection  is  overruled  and  bill  sealed  for  plaintiff." 

Thomas  A.  H.  Hay  was  asked  this  question:  "Q.  Did  the 
traction  company  pay  the  entire  cost  of  the  running^  of  the  train  ? 
A.  We  paid  the  entire  cost."  Objected  to  for  the  same  reason, 
the  amount  paid  and  who  it  was  paid  to,  as  utterly  incompetent 
and  irrelevant.  The  Court:  "Same  ruling:  and  bill  sealed  for 
plaintiff." 

Plaintiff  was   asked  this  question:    "Q.  After  you   went  to 
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Philadelphia,  did  you  take  some  steps  towards  procuring^  a  di- 
vorce? A.  No;  I  did  not.  Q.  Not  at  any  time  prior  to  his 
death?  A.  Only  at  one  time  I  asked  what  could  be  done  with 
reference  to  that.  I  never  applied  for  a  divorce."  Objected  to, 
as  not  cross-examination.  The  testimony  would  be  incompetent 
and  irrelevant  for  any  purpose  at  any  time  in  the  case.  The 
Court:  "The  objection  is  overruled  and  bill  sealed  for  plaintiff." 

Plaintiff's  witness,  C.  J.  Abel,  on  cross-examination  was  asked 
this  question:  "Q.  After  that  time  did  you  contribute  to  her 
support  in  any  way?  A.  Well,  I  paid  some  money  out  of  my 
own  pocket.  He  wouldn't  pay  it.  Q.  You  paid  some  of  the 
alimony  out  of  your  pocket?  A.  Yes,  sir."  Objected  to  as  not 
cross-examination.  The  Court:  "The  objection  is  overruled  and 
bill  sealed  for  plaintiff."  Mr.  Stewart :  "Plaintiff  offers  to  prove 
by  the  witness  that  at  the  time  of  the  collision,  when  the  de- 
cedent, Percy  Abel,  was  struck  by  the  car  coming  from  Easton, 
that  other  passengers  were  injured  by  the  same  collision."  Ob- 
jected to  as  incompetent  and  irrelevant,  and  as  not  a  part  of 
the  res  gfestae,  and  that  it  would  tend  to  raise  collateral  issues  as 
to  which  the  court  in  the  action  now  pending^  could  not  inquire. 
The  Court:  "The  objection  is  sustained  and  bill  sealed  for  plain- 
tiff." 

The  court  charg^ed  as  follows:  "Between  9  and  10  o'clock  in 
the  evening  of  Labor  Day,  1902,  plaintiff's  husband  was  struck 
by  a  car  of  the  defendant,  receiving  injuries  from  th§  effect  of 
which  he  died  a  few  hours  later.  The  present  action  has  been 
brought  to  recover  damages  for  the  loss  thus  sustained,  on  the 
theory  that  it  was  occasioned  by  the  ne^lig;ence  of  the  defendant. 
I  do  not  think  there  is  any  evidence  that  would  justify  you  in 
finding^  that  the  injury  complained  of  was  the  result  of  defend- 
ant's ne^li^ence.  But,  even  if  the  fact  were  otherwise,  it  is  clear 
that  the  neg^li^ence  of  the  deceased  contributed  to  the  injury. 
The  only  eyewitnesses  of  the  accident  were  two  women,  friends 
of  the  deceased,  who  stood  near  him  at  the  time,  both  of  whom 
testify  that  when  he  was  struck  he  was  standing^  on  the  track 
over  which  the  offending:  car  was  moving^.  There  is  no  evidence 
that  he  was  forced  into  this  position,  or  that  it  was  not  his  own 
voluntary  selection.  True,  these  women  were  defendant's  wit- 
nesses. It  is  also  true  that  one  of  the  plaintiff's  witnesses 
testified  that  a  very  short  time,  if  not  immediately,  before  the 
accident  the  deceased  was  standing:  on  the  running:  board  of  a 
crowded  car  pointed  in  a  different  direction  from  die  offending: 
car;  but  this  witness  did  not  see  the  accident,  and  frankly  ad- 
mitted that  he  did  not  know  where  the  deceased  was  standing: 
when  it  occurred.  This  leaves  wholly  uncontradicted  the  testi- 
mony of  the  two  women,  which,  if  believed,  and  no  reason  has 
been  assig:ned  why  it  should  not  be  believed,  clearly  establishes 
contributory  neg:lig:ence  on  the  part  of  the  deceased.  But  this 
is  by  no  means  the  only  evidence  bearing:  upon  the  question  of 
contributory  neg:lig:ence.  The  accident  happened  at  a  station 
erected  by  the  defendant  company  near  a  pleasure  resort  known 
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as  'Bushkill  Park.'  On  the  opposite  side  of  the  park,  and  also 
near  to  it,  the  D.,  L.  &  W.  R.  R.  Co.  had  a  branch  road,  leading, 
as  did  the  defendant's  road,  to  Easton,  the  home  of  the  deceased. 
The  defendant,  anticipating  a  fprest  crowd  upon  the  capacity  of 
its  cars,  hired  a  train  of  cars  from  the  D.,  L.  &  W.  Co.,  to  ply 
between  the  park  and  Easton  on  the  day  in  question,  and  also 
constructed  a  well-defined  path,  lig^hted  at  ni^ht  by  electricity, 
leading  through  the  park  to  the  D.,  L.  &  W.  trains.  The  fare  on 
both  roads  was  the  same.  The  defendant  also  employed  L.  P. 
Meyers,  familiarly  known  for  his  stentorian  voice,  to  announce 
from  time  to  time  the  existence  and  movements  of  these  trains, 
and  this  was  done  at  the  defendant's  station  and  in  the  park 
duringf  the  evening^.  Moreover,  Mr.  Hay,  the  president  of  the 
defendant  company,  met  the  deceased,  whom  he  had  known  from 
childhood,  a  very  short  time  before  the  accident,  and  advised  fiim 
to  take  the  train  for  safety,  and  walked  with  him  a  short  dis- 
tance in  that  direction ;  the  deceased  bein^  somewhat  under  the 
influence  of  liquor.  None  of  these  facts  are  disputed,  and  it  is 
not  pretended  that  either  the  train  or  the  path  to  it  was  unsafe, 
or  that  the  train  was  unduly  inaccessible.  A  clearer  case  of 
contributory  ne^li^ence  than  is  thus  presented  it  would  be  diffi- 
cult to  conceive  of.  Smith  v.  City  of  New  Castle,  178  Pa.  298, 
35  Atl.  973 ;  Musselman  v.  Hatfield  Boro.,  202  Pa.  489,  52  AtL 
IS,  and  many  other  cases.  I  therefore  direct  you  to  return  a 
verdict  in  favor  of  the  defendant." 

The  defendant  presented  this  point:  "(3)  Under  all  the  law 
and  the  evidence  the  verdict  must  be  for  the  defendant.  Answer: 
Affirmed." 

Arg:ued  before  MiTCHEi<L,  C.  J.,  and  Feli<,  Brown,  Mestre- 
ZAT,  and  Potter,  JJ. 

Russell  C  Stewart,  Frank  S,  Busser,  and  Ira  J,  Williams,  for 
appellant. 
£.  /.  Fox  and  /.  W,  Fox,  for  appellee. 

Potter,  J.  This  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  husband,  caused,  as  is  alleged,  by  the 
ne^lig^ence  of  the  defendant  company.  After  9  o'clock  in  the 
evening:  of  September  1,  1902,  a  trolley  car  crowded  with  pas- 
sengers started  from  the  platform  at  Bushkill  Park  on  the  return 
trip  to  Easton.  A  short  distance  from  the  end  of  the  platform 
there  was  a  switch  and  siding  to  enable  the  cars  to  pass  at  that 
point.  As  the  inward-bound  car  approached  the  switch,  another 
car,  coming:  in  the  opposite  direction  from  Easton,  entered  the 
switch  and  passed  over  the  turnout  towards  the  platform.  In- 
stead of  stopping  on  the  turnout,  the  latter  car  ran  on  towards 
the  second  switch,  which  it  reached  just  as  the  inbound  car  was 
crossing:  it,  and  the  result  was  a  collision,  by  which  several  per- 
sons were  injured.  The  outbound  car  struck  the  inbound  one 
about  the  middle  of  the  side,  and  the  husband  of  the  plaintiff 
was  caug:ht  between  the  two  cars  and  crushed  so  badly  that  he 

died  in  a  few  hours. 
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The  motorman  of  the  colliding:  car  testified  that,  as  he  ap- 
proached the  switch,  so  many  persons  jumped  on  the  car  and 
platform  and  crowded  around  him  that  he  could  not  move  and 
could  not  control  the  car.  If  it  had  not  been  for  the  crowd,  he 
could  have  averted  the  accident.  It  was  so  dense  that  he  could 
not  move  his  arms  so  as  to  put  on  the  brake.  This,  he  said,  was 
the  cause  of  the  accident.  On  behalf  of  the  plaintiff,  Harry  Petty 
testified  that  at  the  time  of  the  accident  he  was  on  the  returning: 
car,  which  was  crowded;  the  seats  bein^  all  filled,  and  also  the 
running  boards  at  the  sides.  He  says  he  "saw  the  deceased,  who 
was  standing  on  the  running:  board,  just  before  he  was  hit" ; 
that  he  "had  his  arms  around  the  standard" ;  and  that  "the  blow- 
kind  of  turned  him  around."  On  cross-examination  the  witness 
said  that,  while  he  saw  the  deceased  on  the  running  board  just 
before  he  was  hit,  he  could  not  tell  whether  he  was  on  the 
running:  board  or  on  the  g:round  when  he  was  hit.  Floyd  Stem 
testified  that  he  saw  the  car  hit  a  person  who  was  standing:  on  the 
running:  board,  but  it  turned  his  face  so  that  he  could  not  recog:- 
nize  him,  and  he  was  unable  to  say  whether  he  was  plaintiff's 
husband. 

This  was  all  the  evidence  offered  by  the  plaintiff  to  show  where 
her  husband  was  standing:  when  struck  and  injured.  But  it 
was  sufficient,  we  think,  to  justify  its  submission  to  the  jury. 
If  the  decedent  was  unable  to  find  room  upon  the  car,  elsewhere 
than  upon  the  running:  board,  and  if  the  defendant  company 
accepted  him  as  a  passeng:er  in  that  position,  and  was  under- 
taking: to  carry  him,  he  was  entitled  to  protection.  If  he  was 
thus  struck  and  injured  by  the  other  car,  the  burden  of  showing: 
that  the  accident  was  not  caused  by  the  neg:lig:ence  of  the  motor- 
man  of  the  colliding:  car  was  certainly  upon  the  defendant 
company.  In  Madara  v.  Electric  Ry.  Co.,  192  Pa.  542,  Justice 
Dean  said  (pag:e  547,.  192  Pa.,  43  Atl.  995,  at  page  996):  "If 
the  accident  had  been  apparently  caused  by  the  act  of  a  strahg:er 
while  the  plaintiff  was  a  passeng:er,  as  in  Railway  Co.  v,  Gibson, 
96  Pa.  83  (a  collision  with  a  hay  wag:on),  the  burden  would 
have  been  on  her  to  show  neg:lig:ence  on  the  part  of  the  defend- 
ant. But  when  it  arose  from  a  collision  between  defendant's 
cars,  operated  on  its  own  rails,  the  presumption  of  neg:lig:ence 
arises,  and  the  burden  is  on  the  defendant  to  rebut  it."  In 
Thane  v.  Traction  Co.,  191  Pa.  249,  the  present  Chief  Justice 
said  (pag:e  253,  191  Pa.,  43  Atl.  136,  at  pag:e  137  [71  Am.  St. 
Rep.  767]):  "Cases  where  the  car  is. crowded  and  no  seat  is 
available  rest  upon  a  different  basis.  There  the  traveler,  if  he 
is  to  g:et  on  at  all,  must  stand  on  the  platform,  with  its  rods,  etc., 
to  hold  by,  or  inside  with  a  strap  for  that  purpose.  He  is  pre- 
sented with  a  choice  of  evils,  and  his  action  must  be  judg:ed  by' 
the  jury,  while,  on  the  other  hand,  the  carrier  by  receiving:  him 
undertakes  and  g:ives  him  assurance  that  it  will  take  care  of  him 
and  g:uard  him  ag:ainst  accident  as  far  as  the  circumstances  will 
permit."    In  Bumbear  z/.  Traction  Co.,  198  Pa.  198,  47  Atl.  961, 
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where  the  plaintiff  was  injured  while  riding  on  the  side  step  of  a 
crowded  open  summer  car,  Justice  Fell  said  (pag:e  200  of  198 
Pa.,  and  pa^e  961  of  47  Atl.) :  "When  the  passenfi;er,  by  invita- 
tion of  the  conductor  or  with  his  knowledg:e  and  assent,  vand 
from  necessit>',  because  of  the  want  of  sitting  or  standing  room 
within  the  car,  rides  on  the  side  step,  he  is  entitled  to  the  same 
degjee  of  dilifi:ence  to  protect  him  from  dangers  which  are 
known  and  may  readily  be  gfuarded  against  as  are  other  pas- 
sengers." Hence,  if,  in  the  present  case,  the  deceased  was  upon 
the  car  when  the  collision  occurred,  the  presumption  of  nefi:li- 
^ence  arose,  and  the  case  was  for  the  jury. 

On  the  part  of  the  defendant  two  witnesses  were  called,  Cathe- 
rine Nuttall  and  Sarah  Thatcher,  both  of  whom  testified  that 
the  deceased  was  standing  on  the  track  along^side  the  car  when 
he  was  struck,  and  was  not  upon  the  running:  board.  The  trial 
jud^e  instructed  the  jury  that  the  uncontradicted  testimony  of 
the  two  women,  if  believed,  clearly  established  contributpr>' 
neg^lifi^ence.  In  this  statement  we  think  there  was  error.  Even 
if  the  decedent  was  standing  upon  the  ^ound  at  the  side  of  the 
car,  this  is  not  a  place  which  the  court  could  say  as  a  matter  of 
law  was  intrinsically  dang^erous.  There  was  no  reason,  as  we 
see  it,  why  the  decedent  should  have  apprehended  that  the  out- 
bound car  would  continue  to  run  out  from  the  siding  and  over 
the  switch,  and  would  strike  with  its  front  end  the  side  of  the 
inbound  car.  In  any  event  it  was  not  for  the  court  to  say  as  a 
matter  of  law  that  the  decedent  was  guilty  of  contributory  neg^li- 
ffence  in  assuming  the  position  in  which  he  was  when  struck  by 
the  car.  Whether  or  not  his  conduct  in  this  respect  was  ne^li- 
Rcnt  under  the  circumstances  was  for  the  jury. 

Nor  could  the  court  have  said  that  the  failure  of  the  deceased 
to  patronize  the  steam  railroad  on  the  nigfht  of  the  accident, 
rather  than  the  trolly,  was  contributory  ne^lig^ence.  Both 
methods  of  convevance  were  open  to  the  public,  and  the  deceased 
had  a  perfect  ri^ht  to  exercise  his  choice.  It  would  be  strangle 
indeed  if  the  defendant  company  could  charg^e  any  of  its  patrons 
with  contributory  negfli^ence  in  usin^  the  facilities  which  it  was 
offering  to  the  public.  We  sustain  the  first,  second,  third,  and 
fourth  specifications.  We  consider  the  testimony  irrelevant, 
which  was  admitted  with  reference  to  providing:  transportation 
on  the  steam  railroad,  and  agfainst  the  objection  of  plaintiff's 
counsel,  as  set  forth  in  the  fifth,  sixth,  eig^hth,  ninth,  and  tenth 
specifications  of  error,  and  these  assiginments  are  therefore  sus- 
tained. 

The  fact  that  plaintiff  had  consulted  counsel  as  to  her  rig^ht  to 
obtain  a  divorce  did  not  affect  her  rigfht  of  action  in  this. case, 
and  proof  as  to  that  matter  was  also  irrelevant.  The  eleventh 
assigfnment  is  sustained.  We  see  no  error  in  permitting:  defend- 
ant to  show  on  cross-examination  that  the  father  of  deceased 
contributed  to  the  support  of  the  plaintiff.  The  direct  examina- 
tion had  shown  that  the  earning  capacity  of  deceased  was  very 
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small.  Nor  do  we  see  that  the  effect  of  the  collision  upon  other 
passengers  was  material  or  relevant  in  showing^  the  extent  and 
character  of  the  injuries  to  the  deceased.  The  twelfth  and 
thirteenth  specifications  are  therefore  dismissed. 

The  judgment  is  reversed,  with  a  venire  facias  de  novo. 


Stafsky  V,  Southern  Ry.  Co. 

(Supreme   Court   of  Alabama,   April   11,   1905.) 

[39   So.    Rep.    132.] 

Carriers — Conversion — Reshipment  of  Goods.* — Where  a  buyer,  to 
whom  fi^oods  are  consigned,  wrongfully  refuses  to  receive  them  on 
their  arrival  within  a  reasonable  time,  the  seller  is  authorized  to 
rescind  the  sale,  and  the  carrier  is  not  guilty  of  conversion  in  com- 
plying with  the  seller's  orders  to  ship  the  goods  back  to  him. 

Same — Estoppel — Declarations  as  to  Title. — Where  a  carrier  tenders 
goods  to  the  consignee,  and  the  latter  denies  ownership  or  obligation 
to  receive  the  same,  and  the  carrier,  in  reliance  on  such  denial,  re- 
turns the  goods  to  the  shipper  on  the  latter's  order,  the  consignee 
is  estopped  to  sue  the  carrier  for  conversion. 

Appeal  from  City  Court  of  Birming^ham;  C.  W.  Ferguson, 
Judg:e. 

"To  be  officially  reported.'' 

Action  by  C.  Stafsky  ag^ainst  the  Southern  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.    Affirmed. 
Rehearing  denied  June  30,  1905. 

George  Huddleston,  for  appellant. 
Weatherly  &  Stokely,  for  appellee. 

Denson,  J.  This  is  an  action  of  trover,  brought  by  Stafsky, 
plaintiff,  against  the  Southern  Railway  Company,  defendant,  on 
the  6th  day  of  September,  1902,  for  the  alleged  conversion  of  a 

*For  the  authorities  in  this  series  on  the  question  what  does,  and 
does  not,  constitute  conversion  of  freight  by  the  carrier,  see  Ryland 
&  Rankin  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  13  R.  R.  R.  279, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  279  (carrier  cannot  be  charged  with 
conversion  of  freight,  on  account  of  delay  in  delivery,  if  it  is  safely 
kept,  unless  there  has  been  demand  for,  and  refusal  of  delivery; 
Marshall  &  Michel  Grain  Co.  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(Mo.),  9  R.  R.  R.  299,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  299  (conversion 
where  delivery  to  consignee  without  presentation  of  bill  of  lading 
or  payment  of  draft);  Collins  v.  Illinois  Cent.  R.  Co.  (Mo.),  3  R.  R. 
R.  37,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  37  (sufficiency  of  evidence  of); 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Darby  (Tex.),  2  R.  R.  R.  327,  25  Am.  & 
Eng.  R.  Cas.,  N.  S.,  327  (conversion  of  wheat  recovered  and  retained 
by  carrier,  during  delay  in  carriage  and  delivery;  note,  10  R.  R.  R. 
481,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  481;  Baker  v.  Chicago,  etc.,  Ry. 
Co.  (Iowa),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  Downing  v.  Outer- 
bridge  Co.  (C.  C  A.).  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  861;  Gulf,  C.  & 
S.  R.  Co.  V.  Fowler  (Tex.  Civ.  App.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,424. 
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case  of  shoes.    The  case  was  tried  by  the  court  on  the  following 
agreed  statement  of  facts,  to  wit:   "On  Aug^^ist  4,  1901,  plaintiff 
purchased  on  three  months'  credit,  from  V.  Rosenzweiff,  of  New 
York  City,  one  case  of  shoes  of  the  value  of  $123.75,  which  sho^s 
were,  on  September  4,  1901,  regfularly  shipped  to  him  at  Bir- 
ming^ham,  Alabama,  over  defendant's  line  of  railroad;  that  said 
shipment  was  received  by  defendant  at  its  Birmingfham  station 
wilJiin  a  reasonable  time,  and  proper  and  legal  notice  of  such 
receipt  gfiven  to  plaintiff;   that  plaintiff  thereupon   refused   co 
receive  tfie  consignment  of  shoes  and  to  pay  freight  thereon  on 
the  ground  that  same  had  been  unreasonably  delayed  in  transit, 
which  ground  was  not  well  taken,  and  that  defendant,  after  such 
refusal,  corresponded  with  V.  Rosenzweig,  the  consignor,  and  on 
his  request  returned  the  shoes  to  him  on  May  1,  1902,  and  that 
defendant  collected  no  freight  charges  on  such  shipment,  and  that 
defendant  is  a  common  carrier  and  railroad  company ;  that  plain- 
tiff never  paid  said  V.  Rosenzweig  for  said  goods."    The  court 
rendered  judgment  for  the  defendant,  and  the  plaintiff  appealed. 
Appellant's  contention  is  that,  while  he  did  not  have  any  good 
reason  for  refusing  to  receive  the  goods,  and  notwithstanding 
he  refused  to  receive  them,  yet  he  was  the  true  owner  of  the 
goods,  and  that  the  appellee,  under  the  facts  in  the  case,  could 
acquit  itself  of  liability  to  plaintiff,  after  receiving  the  goods, 
only  in  two  ways:    First,  by  storing  the  goods  in  a  warehouse 
at  the  expense  of  the  owner ;  second,  by  a  sale  of  them  in  con- 
formity with  the  statute.    Code  1896,  §  4226.    The  true  question 
in  the  case  is  not  whether,  by  resorting  to  one  of  the  two  modes 
pointed  out,  the  appellee  could  have  acquitted  itself  of  liability, 
but,  under  the  agreed  statement  of  facts,  was  it  guilty  of  a 
conversion?    Did  it  deal  tortiously  with  the  goods  in  such  sort 
as  to  make  it  liable  in  this  action  by  trover  by  appellant  as  for  a 
conversion?    "Conversion  is  the  gist  of  an  action  of  trover,  and 
to  support  the  action  there  must  be  a  concurrence  of  the  right  of 
property,  general  or  special,  and  of  possession,  or  the  immediate 
right  of  possession,  in  the  plaintiff,  at  the  time  of  the  conver- 
sion."   Booker  v,  Jones'  Adm'x,  55  Ala.  266 ;  Boiling  v.  Kirby, 
90  Ala.  215,  7  South.  914,  24  Am.  St.  Rep.  789.  ^  "If  defendant 
exercises  a  dominion  over  the  property  in  exclusion  or  defiance 
of  the  plaintiff's  right,  that  is  a  conversion,  be  it  iox  his  own  or 
another's  use."    Authorities  supra;  Conner  v.  Allen,  33  Ala.  515 ; 
Cooley  on  Torts  (1879)  p.  448.    It  was  the  plaintiff's  duty,  upon 
the  arrival  of  the  goods  at  Birmingham,  to  have  received  them. 
This  duty  he  declined  to  perform,  notwithstanding  the  goods 
arrived  within  a  reasonable  time,  and  he  was  duly  notified  of 
their  arrival.    His  refusal  to  receive  the  goods,  he  conceded  and 
agreed,  was  without  any  foundation.     Therefore  the  refusal  to 
receive  was  wrongful.    The  defendant  notified  the  shipper  of  the 
facts,  and  the  shipper  requested  thiat  the  goods  be  shipped  back 
to  him,  and  on  May  1,  1902,  the  request  was  complied  with.    A 
wrongful  refusal  to  accept  goods  sold  authorizes  the  seller  to 
rescind  the  sale.    24  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1104,  cc, 
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and  authorities  under  note  5  ;  24  Am.  &  En^.  Ency.  Law  (2d  Ed.) 
1097  (Rescission)  note  1.  It  is  true  that  the  seller  mi^ht  have 
sued  the  buyer  (plaintiff)  for  the  contract  price  at  which  the 
g"oods  were  sold,  and  there  would  have  been  no  ^ood  defense  to 
the  suit;  but,  the  ^oods  not  having  passed  into  the  actual  pos- 
session of  the  purchaser,  the  seller  mig^ht,  upon  the  vendee  not 
taking:  and  paying  for  them,  keep  them  as  his  own,  and  recover 
the  difference  between  the  market  price  at  the  time  and  place  of 
delivery  and  the  contract  price.  Benj.  on  Sales  (6th  Ed.)  §  788, 
p.  769,  and  authorities  cited  under  note  "z";  The  Schooner 
Treasurer,  1  Spragrue,  473,  Fed.  Cas.  No.  14,159;  Kearny 
Milling:  &  Elevator  Co.  v.  Union  Pacific  Ry.  Co.  (Iowa)  66 
N.  W.  1059,  59  Am.  St.  Rep.  434.  The  evidence  tends  strong^ly 
to  show  that  the  defendant  acted  in  perfect  gfood  faith  in  re- 
turning: the  gfoods,  and  that  it  was  induced  to  return  them  by  the 
declarations  and  conduct  of  the  plaintiff.  Defendant  tendered 
the  gfoods  to  plaintiff,  and  he,  in  effect,  said  they  were  not  his, 
that  he  was  under  no  obligfation  to  receive  them,  and  refused  to 
receive  them.  In  returning:  the  g:oods  under  the  circumstances 
shown  by  the  ag:reed  statement  of  facts,  can  it  be  reasonably  said 
that  the  defendant  acted  in  defiance  of  any  rig:ht  the  plaintiff 
had,  or  that  it  exercised  dominion  over  them  to  the  exclusion  of 
plaintiff's  rig:ht?  Acts  in  pais  will  operate  an  estoppel  when 
the  opposite  party  has  been  induced  to  act  upon  them;  and  we 
think,  upon  the  agreed  statement  of  facts,  even  waiving:  the 
question  of  plaintiff's  title  vel  non,  the  judg:ment  of  the  trial 
court  is  correct.  McGowen  v.  Young:,  2  Stew.  &  P.  160 ;  Nelson 
V.  Iverson,  17  Ala.  216;  1  Brick.  Dig;,  p.  796,  §§  10,  11 ;  Ricketts 
V.  Croom,  102  Ala.  332,  14  South.  637;  3  Mayfield's  Dig:est,  p. 
424,  §311. 

The  judg:ment  of  the  city  court  is  affirmed. 

McClellan,  C.  J.,  and  Haralson  and  Dowdell,  JJ.,  con- 
curring:. 


Shores  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  July  28,  1905.) 

[51  S.  E.  Rep.  699.] 

Railroads — Obstructing  Culvert — Liability  of  Lessee.'*' — Where  the 
lessee  of  a  railroad  built  an  addition  to  a  stone  culvert  erected  by 

*For  the  authorities  in  this  series  on  the  question  whether  the 
lessor  is  liable  for  his  lessee's  nef?lip:ence,  see  foot-note  appended  to 
Chicago  &  G.  T.  Ry.  Co.  v.  Hart  (111.),  13  R.  R.  R.  579,  36  Am.  & 
Enjjr.  R.  Cas.,  N.  S.,  579;  foot-notes  appended  to  Chicap^o,  etc.,  R. 
Co.  V.  Newell  (111.),  15  R.  R.  R.  706,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
706. 

As  to  whether  the  lessee  of  a  railroad  is  liable  for  its  own  negli- 
gence, see  foot-note  appended  to  Hawkins  v.  Central  of  Georgia  Ry. 
Co.  (Ga.),  11  R.  R.  R.  831,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  831,  where 
all  the  preceding  authorities  in  this  series  are  collected. 
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its  predecessor,  which  gave  way,  damming  up  the  waters  of  a  creek, 
thereby  destroying  plaintiff's  crops,  the  lessee  was  liable  therefor. 

Same — Action  for  Damages — Evidence. — In  an  action  to  recover 
for  injuries  caused  by  obstruction  of  a  railroad  culvert,  evidence  of 
the  effect  of  the  waters  on  other  persons  than  defendant  was  ad- 
missible. 

Appeal — Objections — ^Waiver. — An  admission  of  erroneous  evidence 
without  objection  is  no  ground  for  reversal. 

Railroads — Obstructing  Culvert. — In  an  action  for  injuries  caused 
by  obstruction  of  railroad  culvert,  if  plaintiff's  damages  could  have 
been  relieved  by  ditches,  it  was  competent  to  show  that  it  was  ex- 
pensive and  difficult. 

Same — ^Liabilities  of  Lessor  and  Lessee.* — A  railroad  company  is 
liable  in  damages  for  injuries  caused  by  defects  in  an  embankment 
built  by  it,  but  not  for  injuries  caused  by  a  change  made  by  its  lessee 
in  removing  an  obstruction  in  a  culvert. 

Trial^Charge  on  Pacts. — In  an  action  for  injuries  caused  by  the 
obstruction  of  a  culvert,  an  instruction  that,  if  the  lessor  railroad 
company  had  created  it,  the  lessee  was  not  responsible,  unless  it 
maintained  it  after  demand  to  abate  it,  and  if  the  lessee  held  it  as 
the  person  who  originally  constructed  it,  without  any  request  to  re- 
move it,  without  any  increase  in  the  flow  of  water,  it  was  not  re- 
sponsible, is  not  erroneous  as  a  charge  on  the  facts. 

New  Trial — Evidence. — Refusal  of  a  new  trial  is  not  error,  where 
there  was  evidence  to  sustain  the  verdict. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County ;   Buchanan,  Judg^e. 

Action  by  W.  L.  Shores  against  the  Southe^^n  Railway  Com- 
pany. From  judgement  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

C.  P.  Sanders,  for  appellant. 
Horace  L.  Bomar,  for  respondent. 

Pope,  C.  J.  This  is  an  action  for  damag^es  brought  by  plaintiff 
against  the  defendant.  The  complaint  stated  the  cause  of  action 
zs  follows : 

"(3)  That  the  plaintiff  is  seised  in  fee  and  possessed  of  a  tract 
of  land  in  said  county  and  state,  about  one  and  one-half  miles 
west  of  the  town  of  Fairforest,  on  Foster's  Meeting  House 
Branch,  containing  191  acres,  more  or  less,  15  or  20  acres  of 
which  are  valuable  bottom  lands  on  said  branch  and  are  situated 
about  300  yards  below  the  point  where  defendant's  line  of  rail- 
road crosses  said  Meeting  House  Branch. 

"(4)  That  some  time  during  or  about  the  month  of  June,  1901, 
througfh  the  carelessness,  neg:lig;ence,  and  unskill fulness  .of  the 
defendant  in  not  constructing  and  keeping  proper  culvert  fa- 
cilities for  allowing  the  water  in  said  Foster's  Meeting  House 
Branch,  where  the  ri^ht  of  way  of  defendant's  railroad  crosses 
it  to  flow  through  the  fill  under  the  defendant's  track,  the  water 
in  said  stream,  swollen  by  rains,  became  dammed  by  defendant's 
fill  and  culvert,  making^  a  g^reat  pond  of  water,  which  finally 
caused  said  fill  to  ^ive  way,  washing  said  lands  of  plaintiff, 
covering^  them  with  mud,  sand,  timber,  and  other  debris  from 
said  fill,  all  of  which  was  and  is  to  plaintiff's  damaee  in  the  sum 
of  $500." 


*Sce  foot-note  on  preceding  page. 
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The  answer  of  defendant  was  as  follows : 

"(1)  It  admits  the  alleviations  contained  in  parag^raphs  1  and 
2  of  the  complaint,  tog:ether  with  so  much  of  paragraph  4  as 
alleg^es  that  a  fill  on  defendant's  line  of  road  at  or  near  Foster's 
Meeting  House  Branch  was  washed  away  along:  about  the  time 
mentioned  in  said  parag^raph. 

"(2)  Answering  parag^raph  3  of  the  complaint,  defendant  says 
it  has  no  knowledg^e  or  information  sufficient  to  form  a  belief  as 
to  the  alleviations  therein  contained.  It  therefore  demands  strict 
proof  thereof. 

"(3)  It  denies  each  and  every  other  allegfation  of  the  com- 
plaint, and  says  that,  if  any  damav:e  came  to  plaintiff  by  reason 
of  the  fill  washing:  out,  it  was  caused  by  extraordinary  floods  and 
freshets  and  unprecedented  rainfall,  for  which  this  defendant 
is  in  no  wise  responsible." 

"The  case  came  on  for  trial  before  Judg^e  Buchanan  and  a 
jury.  After  testimony  of  the  plaintiff  and  its  witnesses,  the 
defendant  moved  for  a  nonsuit,  and  this  being:  refused,  it  intro- 
duced its  testimony.  After  the  charg:e  of  the  iudg:e  the  jury 
returned  a  verdict  for  plaintiff.  A  motion  was  then  made  for  a 
new  trial,  which  being:  refused,  the  defendant  appealed  on  the 
following:  g:rounds : 

"(1)  That  his  honor  erred  in  refusing:  the  motion  for  a  non- 
suit, the  error  being:,  as  it  is  respectfully  submitted :  ( 1 )  That  as 
there  was  no  testimony  to  sustain  the  allegfations  of  the  complaint, 
or  to  show  any  liability  on  the  part  of  the  defendant,  the  testi- 
mony clearly  showing:  that  the  culvert  and  embankment  in  ques- 
tion had  been  constructed  and  built  long:  before  the  defendant 
begfan  to  operate  the  railway,  and  there  being:  no  evidence  of  any 
demand  upon  the  defendant  to  abate  the  alleg:ed  nuisance,  and 
no  refusal  on  its  part  so  to  abate,  and  no  evidence  that  the 
'  defendant  had  in  any  way  increased  the  alleg:ed  nuisance,  the 
nonsuit  oug:ht  to  have  been  sustained.  (2)  Because  there  was 
no  evidence  showing:  that  the  culvert  and  embankment  in  ques- 
tion, in  so  far  as  the  plaintiff  was  concerned,  was  neg^lig:ently 
01  improperly  constructed. 

"(2)  Because  his  honor  erred  in  permitting:  testimony  as  to 
the  effects,  on  other  and  different  lands  above  the  railway,  of  this 
rainfall,  and  by  water  becoming:  backed  on  said  lands  by  reason 
of  the  stopping:  of  the  mouth  of  the  culvert  in  question ;  the  error 
being:,  as  it  is  respectfully  submitted,  that  this  was  to  allow  in 
testimony  damag:es  done  other  and  different  lands,  differently 
situated  towards  the  defendant  than  plaintiff's  land  was,  thereby 
aiding^  in  confusing:  the  issues  in  the  minds  of  the  jury,  to  the 
prejudice  of  the  defendant,  and  allowing:  the  jury  to  consider 
damae:es  to  other  lands  in  order  to  estimate  the  damag:es  that  may 
have  been  done  to  plaintiff's  land. 

"(3)  In  permitting:  evidence  in  reply  as  to  the  kind  of  crops 
which  g:rew  or  were  raised  on  other  lands  in  other  years — the 
error  being:,  as  it  is  respectfully  submitted:  (a)  That  this  evi- 
dence was  not  in  reply  to  any  evidence  introduced-  by  the  de- 
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fendant,  thereby  letting  matters  come  before  the  jury  unexplained 
and  uncontroverted  by  the  defendant  (b)  That  such  evidence 
was  irrelevant  as  well  as  incompetent,  it  not  bein^  the  proper 
way  to  prove  the  damages  done  the  plaintiff's  land,  (c)  Be- 
cause such  evidence  of  damages  was  purely  speculative. 

"(4)  In  permitting  evidence  in  reply  as  to  cost  of  ditchinff 
the  land  of  plaintiff  by  witnesses  who  did  not  testify  that  they 
knew  the  land  before  the  alleged  injuries;  such  evidence  not 
bein^  in  reply  to  anything  introduced  by  defendant,  and,  be- 
sides, the  same  bein^  matter  of  opinion  and  speculative,  and  not 
bein^  either  relevant  or  competent,  there  bein^  no  special  dam- 
ages alleged. 

**(5)  Because  his  honor  erred  in  char^n^  as  follows  at  the 
request  of  the  plaintiff:  'A  wrong:ful  obstruction  of  a  water 
course  bv  a  railroad  company  makes  the  railroad  company  liable 
to  landowners  for  all  damages  resultingf  therefrom' — ^the  error 
being:,  as  it  is  respectfully  submitted,  that  such  charjje  failed  to 
define  what  was  a  wrongfful  obstruction  of  a  water  course,  and 
besides  tended  to  lead  the  jury  to  conclude  that  the  defendant 
companv  would  be  liable,  irrespective  of  the  question,  and  also 
overlooked  the  question  of  reasonable  and  ordinary  care  in  con- 
structing or  maintaining:  such  culvert. 

"(6)  Because  his  honor  erred  in  chsLVf^'m^  and  instructing:  the 
jury  as  follows:  'The  question  is,  was  the  construction  of  the 
culvert  facilities,  taking:  into  account  the  location  and  topog:raphy 
of  the  country,  the  current  of  the  stream,  and  all  conditions 
there,  not  whether  it  was  constructed  as  such  thing:s  may  be 
usually  constructed,  imperfectly,  but  the  way  it  was  constructed 
by  the  Southern  Railway  Company  here,  and  if  it  was  constructed 
neg:lig:ently  as  alleg:ed  in  the  complaint,  and  if  it  was  constructed 
as  a  man  of  ordinary  care  and  prudence  would  have  constructed 
it.  or  if  they  did  not  construct  it,  then  it  was  a  nuisance  created 
by  somebody  else;  but  if  they  maintained  it  after  demand  had 
been  made  upon  them  to  remove  it,  or  if  there  was  no  demand 
made  upon  them  to  remove  it,  did  they  increase  it  by  their  want 
of  care?  For  the  plaintiff  must  show  that  the  facilities  orig:i- 
nally  constructed,  whether  orig:inally  constructed  by  the  defend- 
ant, or,  if  not  created  by  it,  it  must  have  increased  it  or 
maintained  it,  after  request  or  demand  to  abate  it  had  been  made' 
— the  error  being:,  as  it  is  respectfully  submitted :  (a)  That  this 
was  a  charg:e  upon  the  facts,  and  instructed  the  jury  that  culverts 
may  usually  be  constructed  imperfectly,  (b)  That  this  was  a 
charg:e  upon  the  facts,  and  overruled  and  instructed  the  jury  that 
this  culvert  was  constructed  by  the  Southern  Railway  Company, 
(c)  That  in  so  charg:ing:  and  instructing:  the  jury  his  honor 
erred,  in  that  he  violated  section  26,  art.  5,  of  the  Constitution  of 
1895,  which  prohibits  judg:es  from  charg:ing:  juries  in  respect  to 
matters  of  fact,  (d)  That  in  so  charg^ing:,  his  honor  did  not  de- 
clare the  law,  as  required  by  the  Constitution,  but,  on  the  con- 
trary, charg:ed  the  jury  in  respect  to  matters  of  fact,  contrary  to 
the  provisions  of  section  26,  art.  5,  of  the  Constitution,  and  ex- 
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pressed  to  them  his  opinion  upon  the  evidence  introduced  in  the 
case. 

"(7)  Because  his  honor  erred  in  char^ng^  the  following  re- 
quests of  the  plaintiff,  to  wit :  'It  is  the  duty  of  a  railroad  com- 
pany to  keep  the  culverts,  fills,  and  other  property  in  repair,  and 
if  it  fails  to  keep  same  in  proper  repair  and  damage  results  to 
contiguous  landowners,  the  railroad  company  is  ^ilty  of  negfli- 
g^ence  and  is  liable  for  such  damag^es' — the  error  bein^,  as  it  is 
respectfully  submitted,  that  this  was  a  charg^e  upon  the  facts  of 
the  case,  contrary  to  the  provisions  of  section  26,  art.  5,  of  the 
Constitution,  which  prohibits  judg^es  from  chargfing^  juries  on  the 
facts,  in  that  it  indicated  to  the  jury  what  facts  would  constitute 
neg^li^ence,  and  instructed  them  that  the  failure  of  a  railroad 
company  to  keep  culverts  and  fills  in  proper  repair  was  negfli- 
^ence,  irrespective  of  the  question  of  reasonable  and  ordinary 
care.  It  is  further  respectfully  submitted  that  this  charge  was 
erroneous,  in  that  it  overlooked  the  question  as  to  whether  the 
defendant  constructed  the  cuWert  and  fill  in  question,  or  whether 
there  had  been  any  demand  or  notice  upon  the  defendant  to  abate 
the  alleg^ed  nuisance  before  suit  was  brought,  or  whether  the 
defendant,  if  the  culvert  and  fill  was  constructed  before  it  be^n 
to  operate  the  road,  had  increased  the  same,  but,  on  the  contrary, 
indicated  to  the  jury  that,  irrespective  of  these  questions,  the 
defendant  would  be  liable  in  any  event,  if  the  culvert  and  fill 
were  not  kept  in  proper  repair;  whereas,  it  is  respectfully  sub- 
mitted that,  if  this  culvert  was  built  and  constructed  before  the 
defendant  beg^an  to  operate  the  road,  then  it  could  not  be  liable 
unless  there  was  some  demand  or  notice  upon  the  defendant  to 
abate  the  alleg^ed  nuisance  before  suit  broug^ht,  or  unless  there 
was  evidence  that  it  had  increased  it. 

"(8)  Because  his  honor  erred  in  not  ^ranting^  the  motion  for 
a  new  trial,  there  bein^  no  evidence  to  sustain  the  verdict,  and  in 
any  event,  the  evidence  bein^  so  overwhelming^  in  favor  of  the 
defendant,  it  was  an  abuse  of  discretion  not  to  have  so  g^ranted 
said  motion." 

We  will  now  pass  upon  these  g^rounds  of  appeal. 

1.  We  hold  that  the  circuit  judgfe  committed  no  error,  as  here 
pointed  out  in  subdivisions  1  and  2.  The  testimony  offered  by 
the  plaintiff  tended  to  show  that,  while  the  culvert  of  the  railroad 
was  constructed  by  the  original  owner  of  the  same,  its  lessee,  the 
defendant,  had,  three  years  before  the  accident,  built  an  adjunct 
of  brick  to  the  stone  culvert  erected  by  its  predecessor,  which 
was  the  first  to  g^ive  way  in  May,  1901,  and  in  its  fall  blocked  up 
the  mouth  of  the  culvert,  thus  causing-  the  damming^  up  of  the 
waters  of  Foster's  Meeting-  House  Branch ;  that  althoug^h  the 
defendant  spent  some  time  in  the  repairs  of  the  roadbed  at  this 
point,  yet  it  failed  to  remove  the  debris  in  the  channel  of  its 
culvert,  so  that  the  water  of  the  branch  was  dammed  up  three- 
quarters  of  a  mile :  and  also  that  clay  from  its  embankment  was 
thrown  into  the  channel  of  the  stream,  thus  enabling-  the  second 
rainfall   to  assume   heavy  proportions,   flooding^  plaintiff's   land 
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with  mud,  water,  and  timber,  destroying  plaintiff's  crops  thereon, 
and  rendering:  his  bottom  land  (15  or  20  acres)  uncultivatable. 
These  facts  bein^  in  testimony,  there  was  no  error  in  the  circuit 
jud^e  when  he  refused  a  nonsuit 

2.  When  the  circuit  judg:e  admitted  testimony  as  to  the  effects 
of  the  water  being:  dammed  up  by  the  culvert  on  the  land  of 
others  up  the  said  branch,  he  did  not  err,  as  this  was  one  method 
by  which  the  effect  of  the  damming:  of  the  waters  of  the  branch 
was  made  palpable.    This  exception  is  overruled. 

3.  There  was  no  objection  made  as  to  the  introduction  of  this 
testimony.    It  was  therefore  not  reversible  error. 

4.  If  the  bottom  lands  of  the  plaintiff  could  have  been  relieved 
by  ditching:,  and  that  would  have  caused  a  reduction  of  plaintiff's 
damag:es,  it  was  competent  to  show  that  such  ditching  would  cost 
a  good  sum  of  money,  and  also  that  it  would  have  been  difficult  to 
remove  the  mud  precipitated  upon  it  by  the  breaking:  of  the  cul- 
vert   This  exception  is  overruled. 

5.  It  is  well-settled  law  in  this  state,  where  a  g:rantor  has  built 
a  culvert  and  an  embankment  that  any  defect  in  either  must  be 
referred  to  the  orig:inal  owner,  and  where  the  same  have  been 
transferred  by  the  orig:inal  owner  that  the  purchaser  from  such 
is  not  responsible  for  the  defects  of  such  culvert  or  embankment. 
The  new  owner  or  lessee  must  be  requested  or  required  to  re- 
move such  obstructions  before  any  liability  attaches  to  the  new 
owner  or  lessee.  However,  if  the  new  owner  or  lessee  shall 
chang:e  materially  such  culvert  or  embankment,  and  damag:e  re- 
sults therefrom,  such  new  owner  or  lessee  will  itself  become 
responsible-  Gentry  v.  Railroad  Company,  38  S.  C.  284,  16  S. 
E.  893 ;  Wallace  v.  Railroad  Company,  37  S.  C.  335.  16  S.  E. 
35;  Townes  v.  City  Council,  52  S.  C.  396,  29  S.  E.  851 ;  Privett 
r.  Railroad  Company.  54  S.  C.  98.  32  S.  E.  75 ;  De  Laney  v. 
Railroad  Company,  58  S.  C.  357,  36  S.  E.  699,  79  Am.  St.  Rep. 
843. 

6.  This  also  covers  the  sixth  g:round.  It  will  be  observed  in 
reading:  the  charg:e  that  the  judg:e  was  exceeding:ly  careful  in  lay- 
ing: down  this  law,  for  he  said:  "For,  if  a  prior  owner  of  the 
road  had  created  it,  the  defendant  is  not  responsible  for  it,  unless 
it  maintained  it  after  a  demand  to  abate  it  had  been  made,  fer,  if 
the  defendant  increased  it,  was  it  g:uilty  of  the  wrong:ful  and 
ne^lig:ent  act  specified  in  the  complaint?  If  it  was  not,  in  the 
absence  of  any  request  or  any  increase  in  it,  it  is  not  responsible 
for  its  condition,  if  maintained  as  orig:inally  constructed.  If  it 
just  held  it  as  the  person  who  orig:inally  constructed  it,  if  it  held 
just  as  it  was  orig:inally  maintained,  without  any  request  to  move 
it,  or  without  any  increase  in  it,  it  is  not  responsible."  We  see 
no  charg:ing:  upon  the  facts  by  the  circuit  judg:e,  nor  did  he  ex- 
press his  opinion.    We  overrule  these  two  g:rounds  of  exception. 

7.  We  see  no  objection  to  the  charg:e  of  plaintiff's  request. 
The  judg:e's  g:eneral  charg:e  took  care  of  the  defendant.  This  ex- 
ception is  overruled. 

8.  The  circuit  judg:e  did  not  err  in  refusing:  to  g:rant  the  mo- 
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tion  for  a  new  trial,  for  there  was  evidence  to  sustain  the  verdict 
We  do  not  see  that  the  evidence  is  overwhelming  in  favor  of  the 
defendant,  but  we  have  no  concern  in  a  law  case  with  the  testi- 
mony.   This  exception  is  overruled. 

It  is  the  judg:ment  of  this  court  that  the  judgement  of  the  cir- 
cuit court  be,  and  it  is  hereby,  affirmed. 


City  of  Ei^khakt  v,  Murray. 

(Supreme    Court   of   Indiana,    Oct.    10,    1905.) 

[75  N.  E.  Rep.  593.] 

Constitutional  Law — Class  Legislation — Street  Railroads — Regula- 
tion.*— A  city  ordinance,  providing:  that  it  shall  be  unlawful  on  and 
after  a  certain  date  to  run  any  street  car  within  the  city  without  hav- 
ing: securely  fastened  to  its  front  end  a  proper  automatic  fender  made 
by  a  particular  fender  company,  or  some  other  fender  equally  as 
Rood,  to  be  approved  by  the  common  council  or  its  street  committee, 
was  void  for  nonuniformity  and  as  arbitrarily  discriminating  in  favor 
of  some  manufacturers  of  fenders  and  against  others. 

Appeal  from  Circuit  Court,  Elkhart  County;  Joseph  D.  Fer- 
rall,  Judg^e. 

Action  by  the  city  of  Elkhart  ag^ainst  Forrest  Murray.  From 
a  judgement  in  favor  of  defendant,  the  city  appeals.    Affirmed. 

John  M,  Van  Fleet,  for  appellant. 

Perry  L.  Turner  and  Brick  &  Bates,  for  appellee. 

Monks,  C.  J.  This  action  was  brougfht  by  the  city  of  Elkhart 
for  the  violation  by  appellee  of  an  ordinance  which  provides  that 
**it  shall  be  unlawful  on  and  after  May  1,  1903,  to  run  any  street 
car  within  the  limits  of  said  city  without  having  securely  fastened 
to  its  front  end,  a  Hunter  automatic  fender,  made  by  the  Hunter 
Automatic  Fender  Company,  of  Coving^ton,  Ky.,  or  some  other 
fender  equally  as  g^ood,  to  be  approved  by  the  common  council  or 
its  street  committee."  The  court  below  held  the  ordinance  in- 
valid and  rendered  judgfment  in  favor  of  appellee. 

There  was  no  law  in  force  in  1903,  when  said  ordinance  was 
passed,  granting^  in  express  words  to  cities  of  the  class  to  which 
appellant  belong^ed  the  power  to  require  street  cars  running^ 
within  the  city  limits  to  be  equipped  with  fenders.  But,  assuming^ 
that  such  power  may  be  implied  from  those  panted  (People  v. 
Detroit  United  Railway,  [Mich.]  97  N.  W.  36,  63  L.  R.  A.  746, 
749,  and  cases  cited),  was  said  ordinance  a  reasonable  exercise 
of  that  power?  Such  power,  if  possessed  by  the  city,  must  be 
exercised  by  ordinance.    The  ordinance  must  contain  permanent 

♦For  the  authorities  in  this  series  on  the  subject  of  the  power  of 
municipal  corporations  to  regulate  the  operation  of  street  railways 
and  other  railroads  in  streets,  the  constitutionality  of  ordinances, 
etc.,  see  foot-notes  appended  to  Sluder  v.  St.  Louis  Transit  Co. 
(Mo.),  16  R.  R.  R.  293,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  293. 
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legal  provisions  operating  generally  and  impartially  upon  all 
within  the  territorial  jurisdiction  of  such  city,  and  no  part  thereof 
be  left  to  the  will  or  unre^lated  discretion  of  the  common 
council  or  any  officer.  If  an  ordinance  upon  its  face  restricts  the 
ri^ht  of  dominion  which  the  owner  mi^ht  otherwise  exercidc 
without  question,  not  according  to  any  uniform  rule,  but  so 
as  to  make  the  absolute  enjoyment  of  his  own  depend  upon  the 
arbitrary  will  of  the  city  authorities,  it  is  invalid,  because  it  fails 
to  furnish  a  uniform  rule  of  action  and  leaves  the  rigfht  of  prop- 
erty subject  to  the  will  of  such  authorities,  who  may  exercise  it 
so  as  to  give  exclusive  profits  or  privileg^es  to  particular  persons. 
City  of  Richmond  v,  Dudley,  129  Ind.  112,  28  N.  E.  312,  13  L. 
R.  A.  587,  28  Am.  St.  Rep.  180,  and  cases  cited ;  Bills  v.  City  of 
Goshen,  117  Ind.  221,  20  N.  E.  115,  3  L.  R.  A.  261 ;  Bessonies  v. 
City  of  Indianapolis,  71  Ind.  189;  City  of  Plymouth  v.  Schul- 
theis,  135  Ind.  339,  35  N.  E.  12 ;  Mayor  of  Baltimore  v.  Radecke, 
49  Md.  217,  33  Am.  Rep.  239,  244 ;  State  v.  Deringr,  84  Wis.  585, 
54  N.  W.  1104,  19  L.  R.  A.  858,  36  Am.  St.  Rep.  948,  952,  953; 
Cicero  Lumber  Co.  v.  Town  of  Cicero,  176  111.  9,  27,  51  N.  E. 
758,  42  L.  R.  A.  696,  68  Am.  St.  Rep.  155,  and  authorities  cited ; 
Noel  V,  People,  187  111.  587,  591,  592,  58  N.  E.  616,  52  L.  R.  A. 
287,  79  Am.  St.  Rep.  238;  City  of  Chica|?o  r.  Trotter,  136  111. 
430,  438,  26  N.  E.  359;  State  v.  Tennant,  110  N.  C.  609,  612, 
613,  14  S.  E.  387,  28  Am.  St.  Rep,  715,  15  L.  R.  A.  423,  and 
cases  cited;  Town  of  State  Center  v.  Barenstein,  66  Iowa,  249, 
23  N.  W.  652 ;  City  of  Jacksonville  v,  Ledwith,  26  Fla.  163,  7 
South.  885,  9  L.  R.  A.  69,  23  Am.  St.  Rep.  558,  and  authorities 
cited  pa^es  575,  576 ;  City  of  Newton  v.  Be^ler,  143  Mass.  598, 
10  N.  E.  464;  State  v.  Mahner,  43  La.  Ann.  496,  497-498,  9 
South.  480;  May  v.  People  of  Colorado,  1  Colo.  App.  157,  27 
Pac  1010. 

In  Bessonies  v.  City  of  Indianapolis,  71  Ind.,  at  pa^es  197  and 
198,  this  court  said:  "Without  any  provision  as  to  the  location 
or  management  of  hospitals,  the  ordinance  attempts  to  make  it 
unlawful  for  any  one  to  establish  or  conduct  one  without  a  license 
or  permit  from  the  common  council  and  board  of  aldermen ;  and 
the  ^antin^  or  refusal  of  the  license  or  permit  is  not  governed 
by  any  prescribed  rules,  but  rests  in  such  case  in  the  uncontrolled 
discretion  of  the  common  council  and  board  of  aldermen.  It 
is  apparent  that  under  the  ordinance,  if  valid,  the  common  council 
and  board  of  aldermen  have  the  power  to  ^rant  or  refuse  the 
license  in  any  gfiven  case  at  their  mere  pleasure,  and  that  no  one 
can  conduct  or  maintain  a  hospital  within  the  city,  however 
harmless  or  beneficial  it  mi^ht  be,  except  by  the  consent  of  the 
common  council  and  board  of  aldermen.  It  is  not  necessary  to 
suppose  that  the  common  council  and  board  of  aldermen  would 
abuse  the  power  thus  assumed  by  them  to  g^rant  or  refuse  the 
license  as  they  mi^ht  think  for  the  public  g:ood.  It  is  sufficient 
to  say  that,  if  the  ordinance  is  valid,  the  common  council  and 
board  of  aldermen  have  it  in  their  power  to  ^rant  one  person  a 
license  and  refuse  another  under  the  same  circumstances.     No 
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law  could  be  valid  which  by  its  terms  would  authorize  the  passage 
of  such  an  ordinance.  The  twenty-third  section  of  the  Bill  of 
Rights  provides  that  *the  General  Assembly  shall  not  grrant  to 
any  citizen,  or  class  of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  belong  to  all  citizens/ 
What  the  Legfislature  cannot  do  directly  in  this  respect,  it  cannot 
authorize  a  municipal  corporation  to  do."  In  City  of  Richmond 
V,  Dudley,  129  Ind.  116,  117,  28  N.  E.  314,  13  L.  R.  A.  587,  28 
Am.  St.  Rep.  180,  this  court  said:  "It  seems  from  the  foregroing- 
authorities  to  be  well  established  that  municipal  ordinances  plac- 
ing: restrictions  upon  lawful  conduct  or  the  lawful  use  of  prop- 
erty must,  in  order  to  be  valid,  specify  the.  rules  and  conditions  to 
be  observed  in  such  conduct  or  business,  and  must  admit  of  the 
exercise  of  the  privilege  by  all  citizens  alike  who  will  comply 
with  such  rules  and  conditions,  and  must  not  admit  of  the  exer- 
cise, or  of  an  opportunity  for  the  exercise,  of  an  arbitrary  dis- 
crimination by  the  municipal  authorities  between  citizens  who 
will  so  comply." 

It  will  be  observed  that  said  ordinance  requires  the  use  of  the 
particular  fender  described  therein,  or  some  other  fender  equally 
as  ^ood,  to  be  approved  by  the  common  council  or  street  com- 
mittee. The  ordinance,  if  valid,  vests  in  the  common  council 
and  street  committee  an  arbitrary  discretion,  which  they  may 
exercise  or  not  at  their  pleasure.  They  have  the  power  to  ap- 
prove a  fender  for  use  by  one  street  railroad  company,  and  re- 
fuse approval  of  the  same  fender  for  use  by  another  company, 
under  the  same  circumstances  and  conditions.  They  also  have 
the  power  to  approve  one  or  more  fenders,  and  refuse  approval 
of  other  fenders  equally  as  ^ood  or  better,  whether  made  by 
the  street  railroad  company  or  some  one  else,  thus  arbitrarily 
discriminating:  in  favor  of  some  manufacturers  and  ag^ainst  oth- 
ers. It  is  the  fact  that  said  officers  have  the  power  to  do  this,  and 
not  that  they  will  do  so,  that  renders  said  ordinance  invalid. 

Judgement  affirmed. 


Laroe  V,  Northampton  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Hampshire,  Oct.  17,  1905.) 

[75  N.  E.  Rep.  255.] 

Municipal  Corporations — Streets — Change  of  Grade — Damages  to 
Abutting  Owners. — Where  the  jjrade  of  a  street  is  altered  by  the 
grant  of  a  location  of  a  street  railway,  it  is  not  altered  "for  the  pur- 
pose of  repairing  such  way,"  within  Rev.  Laws,  c.  51,  §  15,  providing 
that  an  abutter  shall  be  entitled  to  compensation  for  damages  sus- 
tained by  the  raising  or  lowering  of  a  public  way,  or  for  the  purpose 
of  repairing  such  way. 

Street  Railroads — Location — Change  of  Grade — Injuries  to  Abut- 
ting Owners. — Rev.  Laws,  c.  112,  §  44,  making  a  street  railway  liable 
for  injuries  sustained  during  construction  resulting  from  the  care- 
lessness  of   defendant's   servants,   if   notice   is   given   and   an   action 
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befTun  as  provided  by  chapter  51,  §  20,  has  no  application  to  injuries 
suffered  by  an  abutting:  owner  by  a  slight  raising  of  the  grade  of  the 
surface  of  a  street  by  the  railroad  company  in  the  process  of  con- 
struction. 

Same,* — ^Where  a  street  railway  company  was  granted  a  location 
along  a  street,  it  was  not  liable  for  a  slight  raising  of  the  grade 
from  6  to  15  inches,  reasonably  necessary  as  a  matter  of  proper  con- 
struction. 

Case  Reported  from  Superior  Court,  Hampshire  County; 
Lemuel  Le  B.  Holmes,  Jud^e. 

Action  by  one  Laroe  against  the  Northampton  Street  Railway 
Company  to  recover  damag^es  for  a  chang^e  of  the  jjrade  of  a 
street  on  which  plaintiff  was  an  abutting^  owner  by  defendant 
railway  company  in  the  construction  of  its  line  thereon.  A  ver- 
dict was  directed  for  defendant,  and  the  case  was  reported  to 
the  Supreme  Judicial  Court.    Judgment  on  verdict. 

Edwd,  L.  Shaw  and  John  L.  Lyman,  for  plaintiff. 
John  C.  Hammond  and  Henry  P,  Field,  for  defendant. 

LoRiNG,  J.  This  is  an  action  of  tort,  brought  by  an  abutter  on 
a  public  way  a^inst  a  street  railway  for  building  an  embank- 
ment on  the  way,  some  6  to  15  inches  in  height,  in  the  construc- 
tion of  their  tracks.  The  damage  was  caused  by  turning  surface 
water  onto  the  plaintiff's  land,  and  otherwise.  The  plaintiff  of- 
fered to  show  "that  no  ^rade  was  fixed  in  the  location  granted 

*For  the  authorities  in  this  series  on  the  question  what  are,  and 
arc  not,  elements  of  the  damages  recoverable  by  abutting  owners, 
arising  from  the  operation  or  construction  of  street  railway  or  com- 
mercial railroads  in  streets,  see  foot-notes  appended  to  Hester  v. 
Durham  Traction  Co.  (N.  Car.),  15  R.  R.  R.  830,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  830;  foot-notes  appended  to  Mordhurst  v.  Ft.  Wayne  & 
S.  W.  Traction  Co.  (Ind.),  15  R.  R.  R.  122,  38  Am.  &  Eng.  R.  Cas.,  N. 
S.,  122;  foot-note  appended  to  Harrington  v.  Iowa  Cent.  Ry.  Co. 
(Iowa).  15  R.  R.  R.  97.  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  97;  foot-note 
appended  to  Smith  t;.  Southern  Pac.  R.  Co.  (Cal.),  14  R.  R.  R.  457,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  extensive  note  appended  to  Louis- 
ville &  N.  Terminal  Co.  v.  Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  498. 

For  the  authorities  in  this  series  on  the  question  whether  abutting 
owners  are  entitled  to  compensation  for  injuries  to  their  property 
from  the  construction  or  operation  of  street  railways  or  commercial 
railroads  in  streets,  see  extensive  note  appended  to  Louisville  &  N. 
Terminal  Co.  v.  Lellyett  (Tenn.),  15  R.  R.  R.  498,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  498;  foot-notes  appended  to  Vincent  Bros,  v.  New  York, 
etc.,  R.  Co.  (Conn.),  15  R.  R.  R.  587,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
587;  foot-note  appended  to  Camden  Interstate  Ry.  Co.  v.  Smiley 
(Ky.),  15  R.  R.  R.  94,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  94;  foot-note 
appended  to  Little  Rock,  etc.,  R.  Co.  v.  Newman  (Ark.),  14  R.  R.  R. 
448,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  448. 

For  the  authorities  in  this  series  on  the  question  whether  a  street 
railway  is  an  additional  servitude,  see  foot-notes  appended  to  Hester 
t'.  Durham  Traction  Co.  (N.  Car.),  15  R.  R.  R.  830,  38  Am.  &  Eng. 
R.  Cas..  N.  S.,  830;  foot-notes  appended  to  Mordhurst  v.  Ft.  Wayne 
&  S.  W.  Traction  Co.  (Ind.),  15  R.  R.  R.  122,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  122;  Budd  v.  Camden  Horse  R.  Co.  (N.  J.),  15  R.  R.  R.  116,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  116. 

20  R  R  R— 7 
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to  the  street  railway  company ;  that  no  g^rade  was  defined  by  the 
selectmen  in  the  order  of  location  or  subsequent  thereto;  that 
such  chang^inf^  of  gjadejn  the  process  of  construction  was  not 
made  by  an  order  or  direction  of  the  selectmen  or  superintendent 
of  streets;  that  no  authority  for  raising^  the  embankment  and 
raising^  the  g^rade  above  the  natural  surface  of  the  street  had 
been  given  the  street  railway  company,  the  location  not  having^ 
been  ^iven  any  grade  lines,  and  the  same  not  having:  been  fur- 
nished before  construction."  The  plaintiff  conceded  "that  the 
defendant  had  a  location  to  construct  a  street  railway  under  the 
statutes,"  and-  "that  in  the  building^  of  the  embankment  and  the 
construction  of  the  road  the  work  was  properly  done  as  street 
railway  construction."  The  plaintiff  owned  the  fee  in  that  part 
of  the  way  on  which  the  embankment  in  question  was  con- 
structed. Upon  these  facts  a  verdict  was  directed  for  the  de- 
fendant, and  the  case  is  here  on  report. 

In  Callender  v.  Marsh,  1  Pick.  418,  it  was  decided  that  no  ac- 
tion can  be  maintained  by  an  abutter  for  raising^  or  lowering:  the 
g^rade  of  a  hig^hway  by  one  authorized  so  to  do.  In  the  Revised 
Statutes  it  was  provided  that  an  abutter  should  have  compen- 
sation when  he  sustained  damag"e  by  the  raising:  or  lowering:  of  a 
public  way,  or  other  act  done  "for  the  purpose  of  repairing:  such 
way."  Rev.  St.  c.  25,  §  6,  now  Rev.  Laws,  c.  51,  §  15.  Where 
the  g:rade  of  a  public  way  is  altered  by  the  g:rant  of  a  location 
of  a  street  railway,  it  is  not  altered  "for  the  purpose  of  repairing: 
such  way"  (Rev.  St.  c.  25,  §  2,  now  Rev.  Laws,  c.  51,  §  15),  and 
for  that  reason  no  compensation  is  due  under  that  act.  That  was 
decided  in  Underwood  v.  Worcester,  177  Mass.  173,  58  N.  E. 
589.  See,  also,  Vif^eant  v,  Marlboroug:h,  175  Mass.  459,  56  N. 
E.  708.  In  such  a  case,  however,  the  g:rade  of  the -public  way  is 
rig:htly  altered  under  the  authority  g:iven  to  g:rant  locations  to 
street  railways.  That  was  decided  in  Purinton  v,  Somerset,  174 
Mass.  556,  55  N.  E.  461.  The  result  is  that  where  the  gjade  of 
a  public  way  is  altered  in  the  location  of  a  street  railway,  the 
abutter  is  without  remedy.  The  statute  passed  to  cover  the  in- 
justice of  Callender  v.  Marsh,  1  Pick.  418,  does  not  cover  this 
case,  and  it  remains  subject  to  that  decision. 

As  to  what  was  said  in  Hewett  v.  Canton,  182  Mass.  220,  224, 
65  N.  E.  42,  that,  if  the  abutter  in  such  a  case  has  a  remedy 
ag:ainst  the  street  railway,  it  is  under  St.  1898,  c.  578,  §  11,  now 
Rev.  Laws,  c.  112,  §  44,  referring:  to  the  clause  in  effect  making: 
a  street  railway  liable  (inter  alia)  for  loss  or  injury  sustained 
during:  construction  which  results  from  the  carelessness  of  its 
servants,  if  notice  is  g:iven  and  an  action  beg:un,  as  provided  in 
Rev.  Laws,  c.  51,  §  20;  that  is  to  say,  as  provided  for  actions 
broug:ht  to  recover  for  defects  in  public  ways.  That  section 
manifestly  was  enacted  to  relieve  towns  from  liability  for  in- 
juries to  travelers  in  fact  caused  by  the  railway,  and  has  no 
application  in  cases  like  that  now  before  us.  These  propositions 
are  not  seriously  questioned,  if  questioned  at  all,  by  the  plaintiff. 
His  contention  is  that  under  this  location  the  g:rade  of  the  way 
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here  in  question  was  not  rightly  altered,  and  for  that  reason  he, 
as  owner  of  the  fee  on  which  the  embankment  was  constructed, 
can  sue  in  tort  for  the  wrongfful  construction  of  it  on  his  land. 
He  ar^es  that,  under  a  location  which  is  silent  as  to  the  gfrade, 
the  railway  miist  be  built  at  the  ^ade  in  fact  existing  or  lawfully 
established.  We  are  of  opinion,  however,  that  this  contention  is 
not  correct,  but  that,  on  the  contrary,  as  matter  of  construction 
of  the  location  here  in  question,  the  ^rade  of  the  way  mi^ht  be 
chang^ed  within  the  limits  here  in  question^  if  that  was  reasonably 
necessary  as  matter  of  street  railway  construction,  and  further, 
the  plaintiff's  concession,  that  **in  the  building  of  the  embank- 
ment and  the  construction  of  the  road  the  work  was  properly 
done  as  street  railway  construction,'*  must  be  taken  to  mean  that. 
The  case,  therefore,  falls  within  Purinton  v.  Somerset,  174  Mass. 
556,  55  N.  E.  461,  and  Callender  v.  Marsh,  1  Pick.  418;  and  the 
entry  must  be : 
Judgment  on  the  verdict. 


Wilder  v,  Aurora,  De  K.  &  R.  Electric  Traction  Co. 

(Supreme    Court   of   Illinois,   June    23,    1905.) 
[75  N.  E.  Rep.  194.] 

Dedication— Streets— Defective  Plat.— Rev.  St.  1845,  c.  25,  §  17, 
provides  that  whenever  any  person  wishes  to  lay  out  a  town,  or  an 
addition  or  subdivision  of  outlots,  he  shall  cause  the  same  to  be 
surveyed  and  a  plat  or  map  thereof  made  by  the  county  surveyor, 
and  that  it  shall  be  acknowledj^ed  by  the  owner.  Held,  that  where  a 
plat  was  certified  by  a  deputy  county  surveyor  instead  of  the  county 
surveyor,  and  was  not  certified  to  have  been  laid  out  by  the  owner, 
but  merely  by  his  a^ent,  the  plat  was  invalid  as  a  statutory  dedica- 
tion of  streets  shown  thereon. 

Same — Sales  under  Plat — Effect. — Where  a  plat  of  a  city  addition 
was  insufficient  to  create  a  statutory  dedication  of  the  fee  in  the 
streets  shown  thereon,  the  title  remained  in  the  dedicator  until  he 
sold  lots  by  reference  to  the  plat,  when  the  title  to  the  soil  in  front 
of  the  lots  to  the  center  of  the  street  passed  to  the  grantees. 

Adverse  Possession — Evidence. — Where  plaintiff  acquired  title  to  a 
lot  in  question  by  warranty  deed,  and  occupied  the  same  as  his 
homestead  thereunder  as  color  of  title  for  17  years,  and  paid  all  taxes 
assessed  thereon  for  15  years,  he  had  title  to  the  land  by  limitations. 

Deed — Description — Sufficiency. — Where  a  deed  recited  that  it  was 
made  on  a  certain  date  between  G.,  of  the  city  of  Chicago,  county  of 
Cook,  and  state  of  Illinois,  of  the  first  part,  and  H.,  of  West  Aurora, 
in  the  county  of  Kane  and  state  of  Illinois,  of  the  second  part,  and 
described  a  parcel  of  land  lying  in  sections  21  and  22  of  townships 
38  north,  of  range  8  east,  of  the  third  principal  meridian,  and  known 
as  "Gale's  Addition  to  West  Aurora,"  it  was  not  objectionable  for 
failure  of  the  description  to  state  the  state  or  county  in  which  the 
premises  conveyed  lay. 

Same — Property  Conveyed. — Where  a  deed  conveyed  the  whole  of 
a  city  addition,  except  lot  8  in  block  10  and  lot  12  in  block  13,  it  con- 
veyed lot  9  in  block  19  of  such  addition. 

Same — Erasures. — Where  a  second  deed  was  executed  in  the  place 
of  a  quitclaim,  and  a  warranty  deed  form  was  used  for  the  purpose, 
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the  mere  erasure  of  such  words  as  were  necessary  in  order  to  make 
the  deed  correspond  with  the  original  quitclaim  deed  was  immaterial. 

Appeal — Freehold  Involved. — Where  an  original  bill  averred  that 
complainant  was  the  owner  in  fee  of  a  certain  city  lot,  and  that  such 
ownership  extended  to  the  center  of  W.  street  in  front  of  such 
premises,  subject  only  to  the  use  of  the  public  as  a  public  highway, 
and  defendant  denied  that  complainant  was  the  owner  in  fee  of  any 
part  of  W.  street  described  in  the  bill,  but  averred  that  the  fee  in 
such  street  was  in  the  city,  a  freehold  was  directly  involved  in  the 
litigation,  warranting  a  direct  appeal  to  the  supreme  court. 

Same — Constitutional  Question. — Where  a  bill  to  restrain  defend- 
ant's construction  of  a  railway  in  a  street  in  front  of  complainant*s 
premises  alleged  that  complainant  was  the  owner  of  the  fee  to  the 
center  of  the  street,  and  that  defendants  were  about  to  construct  a 
commercial  railroad  without  affording  complainants  compensation 
and  in  violation  of  complainant's  constitutional  rights,  the  bill  pre- 
sented a  constitutional  question,  warranting  a  direct  appeal  to  the 
supreme  court. 

Street  Railroads — Franchise  to  Individuals. — Under  Sess.  Laws, 
1899,  p.  331,  providing  that  any  company  which  has  been  or  shall  be 
incorporated  under  the  general  laws  of  the  state  to  construct,  main- 
tain, or  operate  any  street  railroad  may  enter  on  and  appropriate 
any  property  necessary  for  the  construction  and  operation  of  its 
road,  and  City  &  Village  Act,  art.  5,  §  63,  par.  90  (1  Starr  &  C.  Ann. 
St.  1896  r2d  Ed.]  p.  712),  providing  that  the  city  council  shall  have  no 
power  to  grant  the  use  of  or  right  to  lay  down  any  railroad  tracks 
in  any  street  of  the  city  to  any  railroad  company,  whether  incor- 
porated under  general  or  special  law  of  the  state,  except  on  petition 
of  property  owners,  etc.,  an  ordinance  granting  a  street  railway  fran- 
chise to  individuals  was  void. 

Same — Ordinance — ^Amendment. — Where,  after  the  passage  of  a 
void  ordinance  granting  a  street  railway  franchise  to  individuals,  the 
city  council  passed  another  ordinance  amending  the  former  ordinance, 
but  complete  in  itself,  granting  to  a  certain  corporation,  its  succes- 
sors and  assigns,  a  franchise  to  use  the  streets  for  a  certain  electric 
railroad,  such  latter  ordinance  was  not  invalid  because  passed  as  an 
amendment  to  a  void  act. 

Same — Petition  to  Council — Assignment. — ^Where  a  petition  by 
property  owners  for  the  passage  of  an  ordinance  granting  a  street 
railway  franchise  as  required  by  City  &  Village  Act,  art.  5,  §  63,  par. 
90  (1  Starr  &  C.  Ann.  St.  1896  [2d  Ed.]  p.  712),  was  for  the  grant  to 
certain  individuals,  their  representatives  and  assigns,  and  not  to  de- 
fendant corporation,  and  an  ordinance  granting  such  franchise  to 
such  individuals  was  void,  an  assignment  of  their  rights  thereunder 
to  a  subsequent  corporation  did  not  operate  as  an  assignment  of  the 
petition,  so  as  to  entitle  the  city  council  to  pass  another  ordinance 
thereunder  granting  a  new  franchise  to  the  corporation. 

Injunction — Construction  of  Street  Railroad — Pleading. — Where,  in 
a  suit  to  restrain  the  construction  of  a  railroad  in  a  street  in  front 
of  plaintiff's  property,  the  bill  alleged  that  there  was  on  file  in  the 
city  clerk's  office  a  petition  from  abutting  owners  filed  prior  to  the 
enactment  of  the  first  franchise  by  the  city  council  to  four  named 
persons,  a  copy  of  which  was  attached  to  the  bill,  and  that  no  other 
or  different  petition  of  voters  had  been  filed  with  the  council  au- 
thorizing the  enactment  of  an  amendinc:  franchise  ordinance,  the  fact 
that  the  latter  ordinance  recited  that  it  had  been  petitioned  for  by 
the  owners  of  the  land  representing  more  than  one-half  of  the  front- 
age of  each  and  every  mile  of  streets  sought  to  be  used  by  the 
traction  company,  etc..  did  not  justify  a  conclusion  on  demurrer  to 
the  bill  that  the  amendatory  ordinance  had  been  petitioned  for. 

Street  Railroads — ^Petition — Franchise. — ^Where  a  petition  of  abut- 
ting owners  for  the  grant  of  a  street  railroad  franchise  prayed  that 
such  grant  should  be  for  a  term  of  40  years  from  the  passage  of  the 
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ordinance,  an  ordinance,  granting  authority  to  a  traction  company  for 
a  term  of  38  years  from  the  passage  thereof  did  not  conform  to  the 
petition.  , 

Same— Commercial  Railroad — Use  of  Streets — Eminent  Domain.'*' — 
Where  an  electric  street  railway  company  was  organized  under  the 
railroad  law,  as  distinguished  from  the  street  railroad  act,  and  by  the 
terms  of  its  charter  was  authorized  to  operate  through  several  coun- 
ties and  transport  passengers,  their  ordinary  baggage,  United  States 
mail,  express,  and  milk,  it  was  ^  commercial  railroad,  and  was  not 
entitled  to  lay  its  tracks  in  a  street,  the  fee  of  which  was  in  the  abut- 
ting owners,  without  condemning  a  right  to  do  so. 

Appeal  from  Circuit  Court,  Kane  County;  Chas.  A.  Bishop, 

Jud.€:e. 

Bill  by  George  Wilder  and  others  against  the  Aurora,  De 
Kalb  &  Rockford  Electric  Traction  Company.  From  a  decree 
dismissing:  the  bill,  complainant  George  Wilder  appeals.  Re- 
versed. 

Rehearing  denied  October  12,  1905. 

The  ori^nal  bill  in  this  case  was  filed  on  October  11,  1904,  by 
the  appellant,  George  Wilder,  and  two  others,  to  wit,  C.  H. 
Hitchcock  and  E.  W.  Dunton,  alle^in^  that  they  were  residents 
of  Aurora,  in  Kane  county,  and  owners  of  real  and  personal 
property  in  said  city,  and  taxpayers,  and  that  said  Wilder  was 
the  owner  in  fee  of  lot  9  in  block  19  in  Stephen  E.  Gale's  Addi- 
tion to  West  Aurora;  that  Hitchcock  was  the  owner  in  fee  of 
lot  3  in  block  18  in  said  addition,  and  that  E.  W.  Dunton  was  the 
owner  in  fee  of  lot  7  in  block  20  in  said  addition ;  and  that  their 
respective  fees  beg^an  in  the  center  of  Walnut  street  in  said  city, 
and  that  they  respectively  owned  the  fee  of  Walnut  street  in  front 
of  their  premises,  subject  only  to  the  use  of  the  same  by  the 
public  as  a  public  higfhway,  and  had  valuable  improvements  on 
their  respective  premises.  The  orig^inal  bill  was  filed  ag^ainst  V. 
A.  Watkins,  William  George,  R.  S.  Vivian,  William  P.  Kopf,  C. 

♦See  Mordhurst  v.  Ft.  Wayne  &  S.  W.  Traction  Co.  (Ind.),  15  R.  R. 
R.  122,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  182  (the  carriage  of  light  express 
matter,  passengers,  baggage,  and  mail  matter  upon  street  cars  does 
not  constitute  a  ground  of  complaint  on  the  part  of  abutting  owners) ; 
Diebold  v.  Kentucky  Traction  Co.  (Ky.),  10  R.  R.  R.  201,  33  Am.  & 
Eng.  R.  Gas.,  N.  S.,  201  (interurban  electric  railway  authorized  to 
carry  freight  and  passengers  as  a  trunk  railway,  under  Kentucky  con- 
stitution); Rische  v.  Texas  Transp.  Go.  (Tex.),  1  R.  R.  R.  484,  24  Am. 
&.Eng.  R.  Gas.,  N.  S.,  484  (right  of  abutter  to  damages  where  street 
[jilway  is  operated  for  transportation  of  freight);  Fidelity  Loan  & 
Trust  Co.  V.  Douglas  (Iowa),  9  Am.  &  Eng.  R.  Gas.,  N.  S.,  713 
(street  railway,  though  authorized  to  carry  freight,  baggage,  and 
express  matter,  is  not  a  commercial  railway);  Montgomery  v.  Santa 
Ana  &  W.  R.  Co.  (Gal.),  1  Am.  &  Eng.  R.  Gas.,  N.  S.,  44  (whether 
carrying  freight  by  street  railway  is  an  additional  servitude). 

As  to  whether  a  street  railway  is  an  additional  servitude  entitling 
2n  abutter  to  compensation,  see  generally,  foot-note  appended  to 
Hester  v.  Durham  Traction  Go.  (N.  Gar.),  15  R.  R.  R.  830,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  830;  foot-note  appended  to  Mordhurst  v.  Ft. 
^^ayne  &  S.  Traction  Go.  (Ind.),  15  R.  R.  R.  122,  38  Am.  &  Eng. 
R-  Cas.,  N.  S.,  122;  Budd  v.  Gamden  Horse  R.  Go.  (N.  J.),  15  R.  R. 
R-  116,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  116. 
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W.  Ross,  and  the  Aurora,  De  Kalb  &  Rockford  Electric  Traction 
Company. 

The  bill  alleges  that  on  May  27,  1902,  the  city  council  of 
Aurora,  without  authority  in  law  and  contrary  to  the  statute, 
granted  a  license  to  the  said  Watkins,  Georg^e,  Vivian,  and  Kopf, 
their  heirs,  executors,  administrators,  and  assies,  to  construct 
a  railroad  in  said  Walnut  street,  in  Aurora,  which  would  neces- 
sarily pass  over  the  portions  of  their  respective  premises,  owned 
in  fee  by  the  complainants,  falling  within  Walnut  street;  that 
the  said  license  was  approved  May  29,  1902,  by  the  mayor  of 
Aurora,  a  copy  of  said  ordinance  being-  attached  to  the  bill ;  that 
on  November  2,  1903,  said  city  council  attempted  to  amend  said 
void  license  or  ordinance,  extending^  the  time  within  which  the 
grantees  therein  were  to  perform  the  acts  therein  mentioned  12 
additional  months,  a  copy  of  said  amendatory  ordinance  bein^ 
attached  to  the  bill;  that  the  electric  traction  company  above 
named  is  org^anized  under  the  g^eneral  railway  laws  of  Illinois, 
with  such  powers  as  are  authorized  by  the  statutes  of  Illinois,  a 
copy  of  its  articles  of  incorporation  beings  attached  to  the  orig^inal 
bill ;  that  no  compensation  has  ever  been  paid  to  complainants,  or 
either  of  them,  for  the  use  of  the  fees  owned  by  them  respectively 
in  said  street;  that  they  have  not,  or  either  of  them,  consented 
to  the  occupation  or  use  of  their  fees  in  Walnut  street  for  the 
purpose  of  said  railroad ;  that  said  railroad  has  not  attempted  to 
condemn,  or  purchase  from  them,  the  privilege  of  taking  from 
them  their  rights  in  said  fees ;  that  said  pretended  license  or 
franchise  was  g^ranted  without  authority  of  law ;  that  the  city  did 
not  have  the  power,  under  the  statutes  or  Constitution  of  the 
state,  to  g^rant  said  license,  as  attempted  in  said  ordinance  and 
the  amendment  thereto,  and  that  said  Watkins,  Vivian,  Georg^e, 
and  Kopf  were  not  thereby  vested  under  the  statutes  and  Consti- 
tution of  the  state  with  the  power  to  receive  authority  from  the 
city  of  Aurora  to  exercise  the  rig^ht  of  eminent  domain  and  con- 
struct a  railroad  in  the  public  hig^hway ;  that  said  license  is  void, 
and  no  rig^hts  were  acquired  by  the  grantees  therein  under  the 
same ;  that  said  proposed  railway,  as  set  out  in  said  ordinance,  is 
intended  to  be  a  part  of  a  railroad  system  extending:  from  the 
intersection  of  North  River  and  Walnut  streets  in  Aurora  the 
entire  length  of  Walnut  street  to  the  westerly  limits  of  the  city, 
and  there  connecting  with  the  tracks  of  the  Aurora,  De  Kalb  & 
Rockford  Electric  Traction  Company,  and  forming  a  continuous 
railroad  to  the  city  of  Rockford  by  way  of  the  city  of  De  Kalb ; 
that  said  grantees  propose  to  lease  or  sell,  assign  and  transfer, 
their  rights  in  said  franchises  to  said  electric  traction  company, 
and  that  said  electric  traction  company  will  operate  said  railway 
for  its  entire  len^h ;  that  said  traction  company  is  licensed  and 
permitted  by  said  ordinance  to  carry  express  and  milk,  and  that 
it  is  proposed  to  conduct  a  larg;e  business  by  carrying;  merchan- 
dise to  and  from  Rockford  and  Aurora,  and  the  cities  lying:  be- 
tween them  along;  said  line,  whereby  it  is  proposed  to  subject  the 
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fees  of  complainants  to  an  additional  servitude  not  authorized  by 
law,  and  without  due  compensation  to  them  for  the  confiscation 
of  their  property  for  said  purpose ;  that  complainants  attach  to 
their  bill,  and  make  a  part  thereof,  a  true  copy  of  the  plat  of  said 
Stephen  F.  Gale's  Addition,  and  of  the  certificate  of  acknowledg- 
ment of  said  plat;  that  said  individuals  and  traction  company 
threaten  to  enter  upon  Walnut  street,  and  make  excavations 
and  tear  up  the  surface  thereof,  with  a  view  to  constructing 
thereon  and  maintaining  railroad  tracks  and  operating  a  railroad, 
and  in  so  doing  will  not  only  discommode  public  travel,  but  will 
interfere  with  the  right  of  ingress  and  egress  of  complainants 
to  and  from  their  respective  premises,  to  their  irreparable  injury. 
The  bill  prays  that  said  Watkins,  George,  Vivian,  Kopf,  Ross, 
and  said  electric  traction  company  may  be  required  to  answer 
the  bill,  and  that  it  may  be  decreed  that  the  said  license  or 
franchise  is  void  and  a  nullity,  and  that  the  said  defendants  and 
their  assigns  obtained  no  rights  under  it,  and  that  they  may  be 
enjoined  from  exercising  any  of  the  pretended  rights  granted 
thereby,  and  from  going  upon  Walnut  street  for  the  purpose  of 
excavating  or  tearing  up  the  same,  or  building  or  constructing 
said  railroad,  and  from  going  upon  the  respective  fees  of  the  said 
complainants  upon  said  street  for  said  purpose,  etc. 

The  defendant  Ross  filed  a  disclaimer.  The  defendants,  Wat- 
kins.  George,  Vivian,  and  Kopf  filed  a  joint  and  several  answer 
on  November  23,  1904.  On  the  same  day  the  separate  answer 
of  the  Aurora,  De  Kalb  &  Rockford  Electric  Traction  Company 
was  filed  to  the  original  bill.  Replications  were  filed  to  the 
answers. 

On  November  27,  1904,  the  cause  came  on  for  hearing  upon 
bill  and  answers,  and  evidence  was  oflFered  by  complainants  to 
show  that  they  were  owners  of  lots  abutting  on  Walnut  street, 
and  that  these  lots  extended  to  the  center  line  of  the  street. 
Oral  evidence  was  also  introduced  by  the  defendants  tending  to 
show  the  character  of  their  road  and  railway,  and  the  character 
of  the  business  proposed  to  be  transacted  by  the  latter. 

On  December  6,  1904,  the  bill  was  dismissed  by  the  com- 
plainants as  to  C.  H.  Hitchcock  and  E.  W.  Dunton,  and  on  the 
same  dav  the  bill  was  dismissed  as  to  the  defendants  Watkins, 
George,  Vivian,  Kopf,  and  Ross,  leaving  the  Aurora,  De  Kalb  & 
Rockford  Electric  Traction  Company  the  only  party  defendant. 
On  the  same  day,  leave  was  given  to  the  complainant  Wilder, 
being  the  only  complainant  left,  to  file  a  supplemental  and 
amended  bill,  which  supplemental  bill  was  filed  on  December  17. 
1904,  and  on  December  19,  1904,  a  demurrer  was  filed  to  the 
amended  and  supplemental  bill. 

On  December  22,  1904,  the  court  rendered  a  final  decree, 
wherein,  after  reciting  that  the  cause  came  on  to  be  heard  upon 
said  original  bill  and  the  answers  thereto,  and  upon  the  amended 
and  supplemental  bill  and  the  demurrer  of  the  traction  company 
thereto,  and  upon  proofs  oral  and  documentary  heard  in  open 
ccurt  upon  said  original  bill  and  the  answers  thereto,  and  after 
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reciting  that  the  court  found  the  equities  of  the  cause  to  be 
with  the  defendant  and  ag^ainst  the  complainant,  it  was  decreed 
that  the  demurrer  to  the  amended  and  supplemental  bill  be  sus- 
tained, and  that  the  orig^inal  and  amended  and  supplemental  bills 
be  dismissed  for  want  of  equity.  To  the  ruling:  of  the  court  in 
sustaining;  the  demurrer  and  in  dismissing^  the  origfinal  and 
amended  and  supplemental  bills,  the  complainant  excepted,  and 
took  an  appeal  to  this  court.  The  present  appeal  is  prosecuted 
for  the  purpose  of  reviewing:  the  decree  of  dismissal  so  entered 
on  December  22,  1904. 

By  the  terms  of  the  orig^inal  ordinance  passed  by  the  city 
council  of  Aurora  on  May  27,  1902,  and  approved  May  29,  1902, 
authority  was  g^iven,  by  the  first  section  thereof,  to  said  Watkins, 
Georg^e,  Vivian,  and  Kopf,  "their  heirs,  executors,  administra- 
tors and  assig^ns,"  to  lay  down,  maintain,  and  operate  a  railway, 
with  the  necessary  curves,  side  tracks,  turn-outs,  cross-overs, 
switches,  and  Y's,  in  and  upon  certain  streets  in  Aurora,  to  wit, 
North  River  street  and  Walnut  street.  By  section  1  it  was  pro- 
vided that  no  tracks  other  than  the  sing^le  track  of  "said  gjantee" 
should  be  permitted  upon  Walnut  street,  except  that  one  side 
track  or  switch,  not  to  exceed  200  feet  in  leng^th,  migfht  be 
located  on  Walnut  street  at  some  point  between  Lake  street  and 
May  street.  By  said  section  1  a  double-track  railway  was  to  be 
constructed  upon  North  River  street  extending:  southerly  be- 
tween the  north  line  of  Walnut  street  to  Galena  street,  and  a 
sing:le  track  railway  upon  Walnut  street  extending:  from  the  east 
line  of  North  River  street  to  the  westerly  limits  of  the  city, 
tog:ether  with  the  rig:ht  to  connect  the  tracks  thereby  authorized 
at  such  points  as  mig:ht  be  deemed  necessary  by  said  Watkins, 
Georg:e,  Vivian,  and  Kopf,  their  heirs,  executors,  administrators, 
assig:ns,  or  lessees,  and  the  further  rig:ht  to  connect  said  tracks 
with  the  tracks  of  any  railway  company  operating:  tracks  in 
Aurora,  but  only  for  the  purpose  of  forming:  the  loop  therein 
referred  to,  the  tracks  to  be  laid  and  in  operation  within  30 
months  after  the  passag:e  of  the  ordinance,  with  the  exception  of 
such  time  as  the  work  mig:ht  be  delayed  by  injunction  or  the 
action  of  the  council ;  the  rig:hts  thereby  g:ranted  only  to  be  for- 
feited as  to  the  unbuilt  portion  of  the  tracks  in  case  of  noncom- 
pletion  within  the  time  specified.  Said  g:rantees  and  their  assig:ns 
were  g:ranted  the  rig:ht  to  permit  any  railway  company,  subject 
to  the  approval  of  the  city  council,  to  use  their  tracks  on  North 
River  street  from  Walnut  street  to  Galena  street  for  the  purpose 
of  such  loop  as  should  be  at  any  time  operated  throug:h  the 
business  portions  of  the  east  and  west  sides  of  the  city. 

Section  2  of  the  ordinance  provided  that  the  g:rant  therein 
should  extend  for  the  term  of  40  years  from  the  passag:e  of  the 
ordinance,  provided  the  same  should  be  accepted  by  said  parties 
within  10  days  after  the  passag:e  thereof,  and  provided  further 
that  the  local  rate  of  fare  which  the  g:rantees  or  their  assigjis 
mig:ht  charg:e  for  a  continuous  ride  over  its  tracks  in  Aurora 
should  be  readjusted  in  the  following:  manner:    For  the  first  20 
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years  the  local  rate  of  fare  should  not  be  more  than  5  cents. 
For  the  following  20  years  the  local  rate  of  fare  should  be 
determined  by  ascertaining  the  lowest  rate  of  fare,  demanded  by 
street  railways,  prevailing  in  10  different  cities  having  approxi- 
mately the  same  population  as  Aurora,  etc. 

Section  3  of  the  ordinance  provided  that  said  grantees,  their 
legfal  representatives  or  assigns,  should  use,  in  the  construction  of 
the  tracks,  improved  g^irder  rails  on  North  River  street,  and  T 
rails  (not  less  than  70  pounds  per  yard,  and  subject  to  the 
approval  of  the  city  council)  on  Walnut  street,  which  should  be 
so  laid  that  vehicles  may  freely  and  safely  cross  the  same. 

Section  4  of  the  ordinance  provided  that,  during:  November, 
December,  January,  February,  and  March  of  each  year,  heating? 
apparatus  of  a  certain  kind  should  be  provided,  and  that  the  cars 
upon  said  tracks  should  be  run  at  such  intervals  as  mi^ht  be 
necessary  to  accommodate  the  public,  provided  that  said  cars 
should  be  run  at  intervals  of  not  more  than  one  hour  apart 
between  5  o'clock  a.  m.  and  9  o'clock  p.  m.,  and  that  said  cars 
should  be  run  at  a  speed  not  to  exceed  5  miles  an  hour  on  curves, 
and  10  miles  an  hour  on  the  balance  of  the  local  line  of  said 
railway,  subject  to  the  police  regulations  of  the  city;  that,  in 
removing  snow  from  the  tracks,  said  grantees,  their  legal  rep- 
resentatives or  assigns,  should  distribute  it  so  that  it  would  not 
impede  public  travel  on  the  streets  occupied  by  their  tracks; 
that,  when  the  city  council  should  so  order,  they  should,  within 
90  days  after  notice  by  the  city  clerk,  place  fenders  on  their 
cars. 

Section  5  provided  that  said  grantees  or  assigns  should  have 
the  right  to  operate  their  cars  by  electricity,  compressed  air, 
cable,  or  other  motive  power  except  steam,  and  to  construct, 
lay  down,  and  erect  wires,  iron  poles,  underground  conduits, 
and  other  apparatus  necessary  for  the  operation  and  maintenance 
of  its  lines,  and  to  change  from  one  motive  power  to  another  as 
it  might  elect;  that,  in  case  of  the  use  of  electric  power,  they 
should  have  the  right  to  string  necessary  wires,  including  an 
overhead  contact  system,  consisting  of  wires  suspended  fron 
painted  iron  poles  on  River  street  and  Walnut  street  from  River 
street  to  the  Geneva  Branch  of  the  Chicago,  Burlington  & 
Quincy  Railroad  tracks,  and  painted  cedar  poles  from  thence  to 
the  westerly  city  limits,  set  within  the  curb  line  of  the  street  on 
either  side  thereof,  but  that  said  grantees  in  locating  their  poles 
should  not  obstruct  driveways  nor  interfere  with  catch-basins, 
drains,  sewers,  gas  or  water  pipes,  the  wires  to  be  not  less  than 
19  feet  above  the  rails,  and  the  grantees  or  assigns  to  have  the 
right  to  make  all  necessary  connections  of  said  wires  with  power- 
house, car  shed,  or  other  property  of  grantees.  By  section  5  it 
was  also  provided  that,  in  the  event  of  any  new  and  better 
method  of  furnishing  electricity  or  other  motive  power  for  the 
operation  of  railways  being  discovered,  the  grantees  or  assir 
should  have  the  right  to  adopt  the  same  in  place  of  or  in  con- 
nection with  the  overhead  trolley  svstem.     Said  section  5  also 
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provides  as  follows :  '*The  said  tracks  and  railways  shall  be  used 
for  no  other  purpose  than  to  transport  passeng^ers  and  thei/ 
ordinary  ba^^ag^e,  United  States  mail,  express,  milk,  and  the 
cars  and  carriages  for  that  purpose  shall  be  of  the  style  and  class 
ordinarily  used  on  such  railways  in  other  cities.  No  freigfht 
shall  be  carried  by  said  grantees,  their  le^al  representatives  or 
assigns,  excepting  such  as  is  used  in  the  construction  of  their 
road  within  the  limits  of  the  city  of  Aurora." 

Section  6  provides  that  the  grantees  or  assigns  shall  keep  the 
space  between  the  rails  of  its  tracks,  and  two  feet  on  the  outside 
of  each  rail,  on  streets  occupied  by  them,  in  good  condition  and 
repair,  etc.  Section  7  provides  the  grantees  or  assigns  "shall 
have  the  right  to  do  such  excavating  and  grading  as  they  mav 
deem  necessary  for  the  proper  laying  of  their  tracks,  also  the 
right  to  lay  drainage  tile  or  pipe  and  construct  catch-basins  and 
connect  said  tile  or  pipe  and  catch-basins  with  the  sewer  system 
of  the  city  of  Aurora,  but  said  work  shall  be  completed  within 
six  months  from  the  time  it  is  commenced." 

Section  7  also  provides  that  the  streets  shall  be  left  in  as  good 
condition  as  before  the  building  of  the  road,  etc. 

Section  8  provides  that  the  grantees  or  assigns  shall  save  the 
city  harmless  against  all  damages,  etc.,  by  reason  of  the  granting: 
of  such  privileges,  or  resulting  from  the  exercise  of  the  same, 
and  shall  within  10  days  from  the  passage  of  the  ordinance 
execute  a  bond  to  the  city  in  the  sum  of  $10,000  to  indemnify 
the  city  against  such  damages,  etc. 

Section  9  provides  that  the  terms  and  conditions  of  the  ordi- 
nance shall  inure  to  the  benefit  of  the  grantees,  their  legal  repre- 
sentatives or  assigns,  and  the  city  of  Aurora,  its  successor  or 
successors. 

Section  10  provides  that  the  permission  and  authority  therein 
granted  are  to  be  used  "for  the  public  purpose  of  a  general 
railway,  connected  with  the  tracks  when  laid  of  the  Aurora,  De 
Kalb  &  Rockford  Electric  Traction  Company,  a  corporation 
organized  and  existing  under  the  general  railway  laws  of  the 
state  of  Illinois,  their  successors,  assigns,  or  lessees,  and  now 
projecting  a  railway  from  the  city  of  Aurora  to  the  city  of 
Rockford,  in  said  state.  The  rights  and  privileges  herein  granted 
shall  cease  and  determine  and  this  ordinance  and  the  grants 
herein  contained  shall  be  null  and  void,  unless  the  grantee  herein 
shall  construct  and  operate  its  railway  from  the  city  of  Aurora, 
Illinois,  to  the  city  of  De  Kalb,  Illinois,  within  thirty  months,  and 
unless  the  said  grantee  herein  shall  expend  within  eighteen 
months  from  the  passage  of  this  ordinance,  upon  the  purchase 
of  right  of  way  and  construction  of  its  railway,  the  sum  of  at 
least  $20,000.00,  outside  of  the  city  of  Aurora,  Illinois." 

Section  11  provides  that  in  consideration  of  the  privileg-es 
granted,  etc.,  said  Watkins,  George,  Vivian,  and  Kopf,  their 
heirs,  executors,  administrators,  and  assigns,  shall,  in  their  writ- 
ten acceptance  of  the  ordinance,  bind  themselves,  their  heirs,  etc., 
to  pay  or  cause  to  be  paid  to  the  city  of  Aurora  the  sum  of 
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$10,000  on  or  before  December  15,  1902,  said  sum  to  be  paid  to 
the  citv  treasurer  on  or  before  December  15,  1902. 

Section  12  provides  that  the  ordinance  shall  take  effect  when 
the  grantees,  their  leg^al  representatives  or  assies,  shall  file  the 
bond  required,  and  accept  in  writing:  the  terms  and  conditions 
of  the  ordinance,  etc. 

On  November  2,  1903,  there  was  passed,  and  on  November  5, 
1903,  approved,  an  amendatory  ordinance  providing  that  the 
times  within  which,  under  the  rig^hts.  privileges,  and  franchises 
^iven  to  said  four  individuals  on  May  27,  1902,  they  had  to 
construct  and  operate  their  railway  from  Aurora  to  be  Kalb, 
and  within  which  to  expend  for  the  purchase  of  rigfht  of  way 
and  construction  the  sum  of  at  least  $20,000,  and  within  which 
tc  have  their  road  constructed  and  in  operation  alon^  said  streets, 
should  be  extended  12  additional  months.  Section  2  of  the 
amendatory  act  provided  that  the  ordinance  should  be  in  full 
force  and  effect  10  davs  after  its  Xt^dX  publication,  and  upon 
the  acceptance  of  the  same  in  writing:  within  30  days  from  the 
passag:e  thereof  by  the  gfrantees,  their  leg^al  representatives  or 
assigpis. 

It  is  conceded  that  no  tracks  had  been  actually  laid  on  Walnut 
street,  the  street  upon  which  the  appellant's  lot  abuts,  at  the 
time  of  the  filing:  of  the  orig:inal  bill  in  this  cause. 

On  November  7,  1904,  the  city  council  of  Aurora  passed  an- 
other ordinance,  which  was  approved  on  the  same  day,  which  is 
substantially  the  same  as  the  ordinance,  attacked  as  void  in  the 
orig:inal  bill  passed  on  Mav  27,  1902,  and  amended  on  November 
2.  1903,  except  that  the  authority  to  construct  the  railroad  in 
question  was.  by  the  ordinance  of  November  7,  1904,  conferred 
upon  the  Aurora,  De  Kalb  &  Rockford  Traction  Company,  its 
successors  and  assig:ns,  instead  of  being:  conferred  uppn  Watkins, 
George,  Vivian,  and  Kopf,  the  individuals  named  in  the  ordinance 
of  May  27,  1902 ;  and  except  that  the  g:rant  by  the  ordinance  of 
November  7,  1904,  was  to  extend,  by  the  terms  of  section  2 
thereof,  for  the  term  of  38  years  from  the  passag:e  thereof, 
instead  of  the  term  of  40  vears  as  specified  in  section  2  of  the 
orig:inal  ordinance;  and  except  that  the  said  traction  company 
was  to  construct  and  operate  its  railway  from  Aurora  to  De 
Kalb  on  or  before  November  27,  1905,  and  to  expend  on  or 
before  November  27.  1904,  upon  the  purchase  of  rigfht  of  way 
and  construction,  the  sum  of  at  least  $20,000  outside  of  the 
city  of  Aurora.  There  may  be  other  slig:ht  differences  between 
the  two  ordinances,  but  those  already  indicated  are  the  material 
ones. 

The  ordinance  of  May  27,  1902,  was  made  an  exhibit  to  the 
ori^nal  bill,  and  also  to  the  amended  and  supplemental  bill,  and 
the  ordinance  of  November  7,  1904,  was  made  an  exhibit  to  the 
amended  and  supplemental  bill.  There  was  also  made  an  ex- 
hibit to  the  amended  and  supplemental  bill  the  petition  to  the 
mayor  and  aldermen  of  the  city  of  Aurora,  and  the  names  of 
the  property  owners  sig:ned  to  the  same,  and  the  amounts  of  feet 


108        Vol.  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Wilder  v,  Aurora,  etc.,  £lec.  Trac.  Co 

frontage  for  which  they  sigfned,  which  was  not  si^ed  by  the 
complainants  in  the  orig^inal  bill,  or  the  sole  complainant  in  the 
amended  and  supplemental  bill,  beingf  the  appellant  here.  By 
the  terms  of  this  petition  the  owners,  sig^ning;  the  same,  owning: 
land  abuttingf  and  having:  a  frontag^e  on  Walnut  street  lyings 
between  the  east  line  of  North  River  street  and  the  westerly 
limits  of  Aurora,  petitioned  the  common  council  of  Aurora  to 
g:rant  to  Watkins  and  Georg^e  of  Aurora,  and  Vivian  and  Kopf 
of  Chicagfo,  their  representatives  and  assig^ns,  the  rig^ht  to  use 
said  portion  of  Walnut  street,  or  as  much  thereof  as  the  mayor 
and  aldermen  may  deem  best,  for  the  purpose  of  constructing:, 
maintaining:,  and  operating:  thereon  a  railroad  with  electricity  or 
other  motive  power  "which  will  not  scatter  smoke  or  fire,  with 
sing:le  track  with  the  necessary  side  tracks  and  switches  and 
with  all  necessary  poles  (said  poles  to  be  set  within  the  curb  line 
of  said  street),  wires,  and  other  appliances  for  the  operation  of 
the  said  railroad,  and  we  hereby  consent  to  the  construction  and 
operation  of  the  said  railroad  on,  over,  throug:h  and  along:  said 
portion  of  said  street  or  any  part  or  portion  thereof,  by  the  said 
V.  A.  Watkins,  William  Georg:e,  R.  S.  Vivian  and  William  P. 
Kopf,  their  representatives  and  assig:ns." 

There  was  also  made  an  exhibit  to  the  amended  and  supple- 
mental bill  an  assig^nment,  dated  September  26,  1904,  by  Wat- 
kins, Georg:e,  Vivian,  and  Kopf,  of  said  franchise  to  the  Aurora, 
De  Kalb  &  Rock  ford  Electric  Traction  Company,  and  an  ac- 
ceptance in  wTiting:  of  the  assig:nment  by  the  said  traction 
company  on  the  same  day,  by  the  terms  of  which  assig:nment 
Watkins,  Georg:e,  Vivian,  and  Kopf,  for  the  consideration  of  the 
sum  of  $1.00  to  them  in  hand  paid  by  said  electric  traction 
company,  sold,  assig:ned,  conveyed,  set  over,  and  transferred  to 
said  traction  company,  its  successors  and  assig:ns,  "all  the  title, 
interest,  privileg^es  and  immunities  g:ranted  to  us,  either  jointly  or 
severally,  by  a  certain  franchise  hereinafter  described,  it  being: 
the  purpose  of  this  instrument  to  convey  and  assig:n  to  said 
traction  company  all  rig:hts  by  us  owned  or  claimed,  either 
jointly  or  severally,  in  and  to  said  franchise,  or  permit,  to-wit: 
That  certain  franchise  heretofore  g:ranted  to  the  undersig:ned, 
their  heirs,  executors,  administrators  and  assig:ns,  by  the  cit>' 
council  of  the  city  of  Aurora,  Kane  county,  Illinois,  known  and 
entitled,  'Ordinance  g:ranting:  to  V.  A.  Watkins,  William  Georg:e, 
R.  S.  Vivian  and  William  P.  Kopf,  their  heirs,  executors,  ad- 
ministrators or  assig:ns,  consent  and  rig:ht  to  use,  locate,  lay 
down,  construct,  maintain  and  operate  a  railway  in  certain 
streets  and  avenues  in  the  city  of  Aurora,  Illinois,'  which  said 
ordinance  was  passed  May  27,  1902,  approved  May  29,  1902, 
and  also  the  amendment  to  said  franchise,  passed  November  2, 
1903,  and  approved  November  5,  1903." 

There  was  also  attached  to  said  amended  and  supplemental 
bill  as  an  exhibit  the  articles  of  incorporation  of  the  Aurora,  De 
Kalb  &  Rockford  Electric  Traction  Company,  in  which  are  set 
forth :    First,  the  name  of  the  corporation ;    second,  the  places 
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from  and  to  which  it  is  intended  to  construct  the  said  railroad, 
as  follows:  In  and  from  the  city  of  Aurora  in  Kane  county, 
thence  in  a  northwesterly  direction,  throug^h  the  counties  of 
Kane,  De  Kalb,  O^le,  and  Winnebag^o,  to  and  terminating  in  the 
city  of  Rockford,  in  the  county  of  Winnebago,  all  in  the  state  of 
Illinois,  with  branches  or  auxiliary  lines  of  road  necessary  or 
convenient  to  the  operation  of  said  railroad ;  third,  that  the 
principal  business  office  of  the  corporation  should  be  established 
and  maintained  at  Aurora;  fourth,  that  the  time  of  the  com- 
mencement of  the  said  proposed  corporation  was  from  the  date 
of  the  filing  said  articles  for  record,  as  required  by  law,  and  to 
continue  for  a  period  of  50  years  thereafter ;  fifth,  in  amount  of 
capital  stock  of  the  corporation  was  fixed  at  $100,000 ;  sixth,  the 
names  and  places  of  residence  of  several  persons  forming  the 
corporation  (then  follow  the  names  of  five  persons,  all  residing 
in  Chicago,  111.)  ;  seventh,  the  names  of  the  first  board  of  di- 
rectors, which  are  the  same  as  those  last  above  referred  to; 
eighth,  a  provision  that  the  government  of  the  corporation  shall 
be  vested  in  a  board  of  directors  and  the  officers,  as  provided 
by  the  by-laws ;  and,  ninth,  that  the  capital  stock  shall  be  divided 
into  1,000  shares  of  the  par  value  of  $100  a  share. 

There  was  also  attached  as  an  exhibit  to  the  amended  and 
supplemental  bill  a  written  acceptance  by  the  Aurora,  De  Kalb 
&  Rockford  Electric  Traction  Company  of  the  ordinance  passed 
on  November  7,  1904.  There  was  also  attached  as  an  exhibit 
to  said  amended  and  supplemental  bill  a  receipt  dated  December 
IS,  1902,  executed  by  the  city  of  Aurora  through  its  city  treas- 
urer, and  approved  by  the  mayor  and  attested  by  the  city  clerk, 
for  the  sum  of  $10,000  from  said  electric  traction  company  in 
satisfaction  of  the  liability  to  the  city  against  Watkins,  George, 
Vivian,  Kopf,  and  their  assigns,  under  section  11  of  said  ordi- 
nance of  May  27,  1902. 

Games,  Dunton  &  Faissler,  and  Cheney  &  Evans,  for  appellant. 
Knight  6r  Brown,  Theodore  Worcester,  and  George  G.  King, 
for  appellee. 

Magruder.  J.  (after  stating  the  facts).  "Where  the  fee  of 
the  street  is  in  the  city,  such  damages  as  the  abutting  owner  may 
suffer  from  the  laying  of  a  railroad  track  in  the  street  are  merely 
consequential,  so  far.  at  least,  as  they  affect  the  property  abut- 
ting on  the  street.  In  such  case,  as  there  is  no  physical  taking 
of  the  land,  injunction  will  not  lie  to  enjoin  the  taking,  the 
remedy  being  an  action  at  law  for  damages."  Stetson  v.  Chicago 
&  Evanston  Railroad  Co.,  75  111.  74 ;  Parker  z\  Catholic  Bishop, 
146  111.  158,  34  N.  E.  473;  Chicago,  Burlington  &  Ouincv  Rail- 
road Co.  V.  West  Chicago  Street  Railroad  Co.,  156  111.  255,  40 
X.  E.  1008,  29  L.  R.  A.  485 :  Doane  v.  Lake  Street  Elevated 
Railroad  Co.,  165  111.  510,  46  N.  E.  520,  36  L.  R.  A.  97,  56  Am. 
St.  Rep.  265.  The  present  proceeding  is  instituted  by  the  ap- 
pellant, a  property  owner  owning  a  lot  abutting  upon  Walnut 
street  in  the  city  of  Aurora,  for  the  purpose  of  enjoining  the 
appellee,  the  Aurora,  De  Kalb  &  Rockford  Electric  Traction 
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Company,  from  laying:  down  its  railway  tracks  upon  Walnut 
street  in  front  of  appellant's  property.  The  appellant  claims 
that  he  is  the  owner  in  fee  of  Walnut  street  in  front  of  his  lot 
to  the  center  of  the  street,  subject  to  a  ri^ht  of  easement  over 
the  same  in  the  city  and  the  public.  If  this  is  not  true,  and  if  the 
fee  of  such  portion  of  Walnut  street  is  in  the  city,  and  not  in 
appellant,  as  above  stated,  then,  of  course,  the  present  bill  for 
injunction  will  not  lie. 

First.    The  first  question,  therefore,  to  be  determined,  and 
which  is  discussed  by  counsel,  is  whether  or  not  the  appellant  is 
the  owner  of  the  fee  of  the  street  in  front  of  his  lot  to  the  center 
thereof.     The  traction  company,  the  appellee  herein,  contends 
that  the  appellant  has  not  shown  himself  to  be  the  owner  of  the 
fee  to  the  center  of  the  street.     Appellant's  property  is  lot  9  in 
block  19  in  Stephen  F.  Gale's  Addition  to  West  Aurora.     The 
plat  of  the  addition  was  introduced  in  evidence,  and  is  referred 
to  as  an  exhibit  to  the  amended  and  supplemental  bill.     The 
certificate  attached  to  the  plat  is  dated  April  29,  1851,  and  is 
made  by  "John  L.  Hanchett,  Deputy  Surveyor,"  who  certifies 
that  he  has  surveyed  and  laid  out  into  blocks,  streets,  alleys,  and 
lots  the  following:  piece  or  parcel  of  land,  to  wit :  "A  part  of  the 
north-east  quarter  of  section  21,  and  northwest  quarter  of  section 
22,  township  38,  north,  rangfe  8  east,  third  principal  meridian." 
The  act  of   1845   providing:  for  the  acknowledgement  of  plats 
was  in  force  when  the  plat  here  in  controversy  was  acknowl- 
edgfed,  and  that  act  remained  in  force  until  the  revision  of  the 
statutes  of  1874.     Gould  v,  Howe,  131  111.  490,  23  N.  E.  602. 
Section  17  of  chapter  25  of  the  revision  of  1845  of  the  Statutes 
of  Illinois  provides  that,  whenever  any  person  wishes  to  lay  out 
a  town  in  this  state,  or  an  addition  or  subdivision  of  outlots,  he 
shall  cause  the  same  to  be  surveyed,  and  a  plat  or  map  thereof 
made  by  the  county  surveyor,  etc.    Rev.  St.  1845,  p.  115.    Under 
the  Revised  Statutes  of  1845,  the  county  surveyor's  certificate 
to  the  plat  of  an  addition  to  a  town  is  a  requisite  part  of  such 
plat  when  it  is  acknowledg^ed  by  the  proprietor.     **The  plat  is 
neither  entitled  to  acknowledgement  or  record  until  it  has  first 
been   certified   by   the   surveyor.     His   certificate   must  also   be 
recorded  and  form  a  part  of  the  record.     Then,  and  not  until 
then,  does  it  become  evidence  of  title.     *     *     *     The  plat  or 
map  operates  as  a  conveyance  in  fee  of  streets  and  alleys  to  the 
corporation  only  by  force  of  the  statute,  and  when  it  requires 
that  it  shall  be  *made  out,  certified,  acknowledg^ed  and  recorded, 
as  required  by  this  division,'  to  have  the  effect  of  a  conveyance, 
it  is  not  within  the  province  of  a  court  to  say  it  shall  become  a 
muniment  of  title,  notwithstanding:  a  plain  requirement  has  been 
ig:nored."    Villag:e  of  Auburn  v.  Goodwin,  128  111.  57,  21  N.  E. 
212.    A  deputy  county  surveyor  acting:  in  his  own  name,  and  not 
that  of  his  principal,  in  making:  a  survey  and  plat  of  a  town 
addition  under  the  statute  of  1845,  does  not  bind  the  principal,  or 
make  his  act  that  of  the  county  surveyor.    Villag:e  of  Auburn 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S         111 

Wilder  V,  Aurora,  «tc.»  Elec.  Trac.  Co 

V.  Goodwin,  supra.  It  also  appears  that  the  other  certificate 
indorsed  upon  the  plat  or  map  of  the  addition,  certifying  that 
such  map  or  plat  was  laid  out  and  subdivided,  was  not  made  by 
the  owner,  Stephen  F.  Gale,  but  was  made  by  one  P.  A.  Hall, 
agent  for  Stephen  F.  Gale.  In  Thompson  v.  Malonev,  199  111. 
276,  65  X.  E.  236,  93  Am.  St.  Rep.  133.  we  held  that  a  plat 
executed  and  acknowledfi:ed  by  an  attorney  in  fact  does  not  con- 
stitute a  statutory  dedication  of  the  streets  to  the  municipality. 
Inasmuch,  therefore,  as  the  plat  of  Gale's  Addition  to  West 
Aurora  was  certified  by  a  deputy  county  surveyor,  and  not  by 
the  county  surveyor,  and  inasmuch  as  the  map  or  plat  was  not 
certified  to  have  been  laid  out  by  the  owner,  but  merely  by  an 
a^ent  of  the  owner,  the  plat  was  not  executed  in  accordance 
with  the  provisions  of  the  statute,  and  cannot  be  considered  a 
statutory  plat.  Consequently  the  fee  of  the  street  did  not  vest 
in  the  city  of  Aurora.  The  title  thereto  remained  in  the  owner. 
Gale,  so  long;  as  none  of  the  lots  were  sold,  but,  inasmuch  as  he 
sold  lots  by  reference  to  the  plat,  title  to  the  soil  in  front  of  said 
lots  to  the  center  of  the  street  attached  to  the  lots  conveyed. 

It  follows,  therefore,  that  the  dedication  of  the  streets  com- 
prised in  the  subdivision  or  addition  under  consideration,  one  of 
which  streets  was  Walnut  street,  was  a  mere  common-law  dedi- 
cation, and  not  a  statutory  dedication.  If,  then,  the  appellant 
has  connected  his  title  to  the  lot  claimed  by  him  with  the  title  of 
the  original  dedicator  of  this  addition,  he  owns  the  fee  to  Walnut 
street  in  front  of  his  lot  as  far  as  the  center  of  the  street.  "A 
conveyance  of  property  abutting  upon  a  street,  shown  upon  a 
plat  not  sufficient  to  constitute  a  statutory  dedication,  carries 
with  it  the  fee  of  the  soil  to  the  center  of  the  street,  although 
the  property  is  conveyed  by  lot  or  block  number  only,  unless  the 
title  to  the  street  is  expressly  reserved  to  the  grantor  or  excluded 
from  the  grant."    Brewster  v.  Cahill,  199  111.  309,  65  N.  E.  233. 

We  do  not  understand,  however,  that  counsel  for  appellee 
seriously  contend  that  there  was  anything  more  here  than  a  com- 
mon-law dedication  only  of  the  land  embraced  within  the  street, 
or  that  the  title  in  fee  of  the  abutting  lot  owners  does  not  ex- 
tend to  the  center  of  the  street,  but  their  claim  is  that  the  ap- 
pellant has  not  properly  connected  himself  with  the  title  of  the 
original  dedicator  or  maker  of  the  subdivision  or  addition.  The 
record  shows  that,  by  warranty  deed  dated  June  25,  1887,  James 
C.  Hanna  and  his  wife,  of  Aurora,  in  consideration  of  $2,750, 
conveyed  and  warranted  to  George  Wilder,  of  the  same  place, 
the  present  appellant,  lot  9  in  block  19,  Gale's  Addition  to  West 
Aurora,  Kane  county,  111.,  as  per  plat  of  the  same  on  record  in 
the  recorder's  office  of  Kane  county.  The  proof  further  shows 
that  the  appellant  resided  upon  the  lot  in  question  as  his  home- 
stead for  17  3^ears,  and  paid  all  taxes  for  15  years,  from  1888  to 
1903  inclusive,  upon  said  lot,  such  possession  and  payment  of 
taxes  being  under  the  deed  of  June  25,  1887.  Such  possession 
and  payment  of  taxes  for  more  than  seven  years  under  the  last- 
named  deed,  as  color  of  title,  make  him  the  owner  of  said  lot  9 
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under  the  limitation  law  in  regard  to  possession  and  payment 
of  taxes.  Whether,  however,  such  title  could  extend  his  owner- 
ship to  the  center  of  the  street,  it  is  unnecessary  to  inquire,  and 
we  do  not  decide.  The  abstracts  of  title  and  deeds  introduced 
in  evidence  show  a  connected  chain  of  title  from  the  gfovernment 
down  to  Hanna,  the  immediate  grantor  of  appellant.  No  ob- 
jection is  made  by  counsel  for  appellee,,  as  we  understand  their 
arg^ument,  to  any  part  of  this  chain  of  title,  except  one  deed, 
to  wit,  a  warranty  deed,  dated  January  26,  1853,  executed  by 
Stephen  F.  Gale,  the  owner  of  the  property  when  the  subdivision 
was  made,  to  Philip  A.  Hall.  The  description  contained  in  this 
deed  is  as  follows:  "All  the  following  described  piece  or  parcel 
of  land  lyin^  and  bein^  in  sections  No.  21  and  22  in  township 
No.  38  north  of  ran^e  No.  8  east  of  the  third  principal  meridian, 
and  known  as  Gale's  Addition  to  West  Aurora,  reserving  and 
excepting^  lot  No.  8  in  block  No.  10  and  lot  No.  12  in  block 
No.  13." 

The  first  objection  made  to  the  last  above-named  deed  is  that 
the  description  does  not  state  in  what  state  or  county  the  prem- 
ises conveyed  lie.  The  deed  begfins  as  follows :  "This  indenture^ 
made  this  26th  day  of  January,  A.  D.  1853,  between  Stephen  F. 
Gale  of  the  city  of  Chicago,  county  of  Cook  and  State  of  Illinois, 
of  the  first  part,  and  Philip  A.  Hall  of  West  Aurora  in  the 
county  of  Kane  and  State  of  Illinois  of  the  second  part."  In 
thus  describing  the  residence  of  the  ^antee,  Philip  A.  Hall,  the 
deed  describes  hihi  as  bein^  "of  West  Aurora  in  the  county  of 
Kane  and  State  of  Illinois."  When,  therefore,  in  the  description 
of  the  property,  mention  is  made  of  "Gale's  Addition  to  West 
Aurora,"  a  reference  back  to  the  previous  part  of  the  deed  shows 
that  West  Aurora  is  in  Kane  county.  111.  This  is  sufficient  ta 
indicate  the  county  and  state  in  which  the  premises  lay.  It  was 
sc  held  in  Guyer  v,  Warren,  175  111.  328,  51  N.  E.  580,  and  cases 
there  cited.  See,  also,  Garden  City  Sand  Co.  v.  Miller,  157  111. 
225,  41  N.  E.  753 ;  also  Billings  v.  Kankakee  Coal  Co.,  67  111.  4«9. 
It  is  not  a  correct  statement  that  no  evidence  was  offered  tending: 
to  show  that  the  parcel  of  land  claimed  to  be  owned  by  the 
appellant  was  identical  with  any  part  of  the  premises  described 
in  the  orig^inal  deed.  The  deed  from  Gale  to  Hall  conveys  the 
whole  of  the  addition  to  West  Aurora,  except  lot  8  in  block  10, 
and  lot  12  in  block  13.  It  therefore  conveyed  lot  9  in  block  19' 
in  said  addition.  The  record  of  the  plat  was  an  exhibit  to  the 
amended  and  supplemental  bill,  and  the  orig^inal  plat  itself  was 
produced,  and  appellant  testified  that  he  owned  and  lived  and 
paid  taxes  on  that  particular  lot  of  land.  This  was  sufficient 
evidence  to  show  that  the  premises  conveyed  by  the  deed  were 
the  same  premises  as  those  included  in  the  recorded  plat  of 
Gale's  Addition  to  West  Aurora. 

It  IS  also  insisted  by  the  appellee  that  there  were  certain 
erasures  in  the  deed  from  Gale  to  Hall,  and  that,  althoug:h  the 
admission  of  the  deed  was  objected  to  upon  this  ground,  the 
erasures  appearing^  on  the  face  of  the  deed  were  not  explained. 
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Two  deeds  were  introduced  in  evidence,  shown  upon  the  abstract 
of  title,  and  also  introduced  as  separate  instruments  outside  of 
the  abstract  of  title.  The  first  deed  introduced  was  a  quitclaim 
deed  executed  by  Gale  to  Hall,  dated  January  26,  1853,  sig'ned 
by  Gale,  and  sealed  and  delivered  by  him  in  the  presence  of  one 
John  T.  Waite.  This  deed  was  recorded  on  January  29,  1853. 
On  account  of  certain  defects  in  the  first  deed,  it  was  redrawn 
and  re-executed  by  bein^  sig^ned  and  acknowledged  by  Gale  be- 
fore a  notary  public  on  September  4,  1863,  and  recorded  on 
September  3,  1864.  The  erasures  objected  to  are  in  the  second 
deed,  acknowledged  in  1863,  and  were  merely  erasures  of  such 
words  as  made  the  deed  correspond  with  the  ori^nal  quitclaim 
deed.  The  form  used  in  drawing?  the  second  deed  was  the  form 
of  a  warranty  deed,  and  such  words  as  operated  to  make  it  a 
warranty  deed  were  erased,  so  as  to  make  it  conform  with  the 
ori^nal  deed,  which  was  a  quitclaim  deed.  The  comparison  of 
the  two  deeds  was  an  explanation  of  the  erasures,  so  as  to  relieve 
the  deed  of  the  charge  that  it  contained  such  erasures  or  inter- 
lineations as  amounted  to  suspicious  circumstances.  Landt  v, 
McCullou^h,  206  111.  214,  69  N.  E.  107;  Catlin  Coal  Co.  v,  Lloyd, 
180  111.  398,  54  N.  E.  214,  72  Am.  St.  Rep.  216;  Merritt  v. 
Boyden  &  Son,  191  111.  136,  60  N.  E.  907,  85  Am.  St.  Rep.  246. 

The  deed  from  Gale  to  Hall  passed  the  title  to  the  property 
in  question,  and  was  therefore  properly  admitted  by  the  court. 
For  the  reasons  above  stated,  we  are  of  the  opinion  that  the 
appellant  showed  himself  to  be  the  owner  in  fee  of  said  lot  9, 
and  of  the  fee  of  so  much  of  Walnut  street  lying:  in  front  thereof 
as  extends  to  the  center  of  the  street.  In  other  words,  he  has 
shown  himself  to  be  the  owner  in  fee  of  so  much  of  the  half  of 
Walnut  street  as  lies  in  front  of  his  lot. 

Second.  A  motion  was  heretofore  made  by  the  appellee  to 
dismiss  the  present  appeal  for  want  of  jurisdiction  in  this  court, 
and  this  motion  was,  by  a  previous  order  entered  herein,  reserved 
to  the  hearing;  of  the  cause,  and  will  now  be  disposed  of.  The 
original  bill  averred  that  Georg^e  Wilder,  the  appellant,  was  the 
owner  in  fee  of  said  lot  9,  and  that  such  ownership  extended  to 
the  center  of  Walnut  street  in  front  of  said  premises,  subject  only 
to  the  use  of  the  public  as  a  public  hig^hway.  The  defendants  in 
their  answers  denied  that  the  complainants  in  the  original  bill, 
or  any  of  them,  were  the  owners  of  the  fee  of  that  part  of  Wal- 
nut street  described  in  the  bill,  but,  on  the  contrary,  averred  that 
the  fee  of  said  street,  as  described  in  the  bill,  was  in  the  city  of 
Aurora.  Hence  the  issue  was  directly  made  as  to  the  ownership 
in  fee  of  the  property  by  the  complainants  in  the  origfinal  bill,  and, 
this  being:  so,  a  freehold  is  directly  involved,  and  the  cause  was 
properly  brougfht  to  this  court.  It  is  said,  however,  by  counsel 
for  the  appellee,  that  such  allegfation  as  contained  in  the  amended 
and  supplemental  bill  was  admitted  to  be  true  by  the  demurrer 
thereto,  and  that  therefore  there  was  no  issue  upon  that  subject 
which  authorized  the  taking:  of  the  appeal  to  this  court.     The 
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theory  of  the  amended  and  supplemental  bill  was,  not  only  that 
appellant  was  the  owner  in  fee  to  the  center  of  the  street  in 
front  of  his  lot,  but  that  the  railroad  to  be  constructed  upon  the 
street  by  appellee  was  a  commercial  railroad — ^that  is  to  say,  a 
railroad  carrying:  both  passengers  and  freight — ^and  that  there- 
fore the  construction  of  it  was  the  imposition  of  a  new  or  addi- 
tional servitude  in  the  street,  for  which  the  appellant,  as  the 
owner  of  the  fee,  was  entitled  to  compensation.  The  bill  avers 
not  only  that  appellant  was  the  owner  in  fee  as  above  stated,  but 
that  no  compensation  had  ever  been  paid  to  him  for  the  use  of  the 
fee  owned  by  him  in  said  street,  and  that  he  had  never  consented 
to  the  occupation  and  use  of  said  fee  for  the  purposes  of  said 
traction  company,  and  that  said  traction  company  had  never  at- 
tempted to  condemn  or  purchase  from  him  his  rig^hts  in  the  fee  in 
said  street,  "and  that  the  taking^  of  your  orator's  land  in  said 
street  for  said  purposes  will  be  in  violation  of  the  constitutional 
rigfhts  of  your  orator."  These  and  other  allegations  in  the 
amended  and  supplemental  bill  amount  substantially  to  the  charge 
that  the  appellee  was  seeking  to  take  the  property  of  appellant 
without  making  just  compensation  therefor,  in  violation  of  the 
Constitution  of  the  state.  For  these  reasons,  also,  the  case  has 
been  properly  brought  to  this  court,  as  well  upon  the  issues  made 
by  the  demurrer  to  the  amended  and  supplemental  bill,  as  upon 
the  issues  made  under  the  answers  to  the  original  bill.  Accord- 
ingly, the  motion  to  dismiss  the  appeal  is  overruled. 

Third.  It  is  claimed  on  the  part  of  appellant  that  the  ordinance 
of  May  27,  1902,  was  absolutely  void,  as  authorizing  certain 
individuals,  rather  than  a  corporation,  to  construct  and  maintain 
and  operate  a  railroad  in 'a  public  street  of  the  city  of  Aurora. 
It  cannot  be  denied  that  the  ordinance  of  May  27,  1902,  was  and 
is  absolutely  void  upon  this  ground,  whether  the  railroad  be  re- 
garded as  a  street  railroad,  or  as  a  commercial  railroad.  The 
act  of  March  7,  1899,  in  regard  to  street  railroads,  provides  "that 
any  company,  which  has  been  or  shall  be  incorporated  under  the 
general  laws  of  this  state  for  the  purpose  of  constructing,  main- 
taining or  operating  any  horse,  dummy  or  street  railroad  or 
tramway,  may  enter  upon  and  appropriate  any  property  necessary 
for  the  construction,  maintenance  and  operation  of  its  road,"  etc. 
Sess.  Laws  1899,  p.  331.  The  power  here  granted  is  to  an  in- 
corporated company,  and  not  to  an  individual.  Paragraph  90  of 
section  63  of  article  5  of  the  city  and  village  act  provides  that 
"the  city  council  *  *  *  shall  have  no  power  to  grant  the  use 
of  or  the  right  to  lay  down  any  railroad  tracks  in  any  street  of 
the  city  to  any  steam,  dummy,  electric,  cable,  horse  or  other 
railroad  company,  whether  the  same  shall  be  incorporated  under 
any  general  or  special  law  of  the  state  now  or  hereafter  in  force, 
except  upon  the  petition  of  the  owners  of  the  land  representing 
more  than  one-half  of  the  frontage  of  the  street,  or  so  much 
thereof  as  is  sought  to  be  used  for  railroad  purposes ;  and  when 
the  street  or  part  thereof  sought  to  be  used  shall  be  more  than 
one  mile  in  extent  no  petition  of  land  owners  shall  be  valid,  un- 
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less  the  same  shall  be  sig^ned  by  the  owners  of  the  land  represent- 
ing: more  than  one-half  of  the  frontag^e  of  each  mile,  and  of  the 
fraction  of  a  mile,  if  any,  in  excess  of  the  whole  mile  measuring 
from  the  initial  point,  named  in  such  petition,  of  such  street  or 
of  the  part  thereof  sought  to  be  used  for  such  railroad  purposes." 
1  Starr  &  C.  Ann.  St.  1896  (2d  Ed.)  p.  712.  Paragraph  90,  it 
will  thus  be  observed,  provides  for  a  grant  to  an  incorporated 
company,  and  not  to  an  individual  or  individuals. 

In  Goddard  if.  Chicago  &  Northwestern  Railway  Co.,  202  111. 
362.  66  N.  E.  1066,  a  construction  was-given  to  the  act  of  March 
7,  1899,  in  reference  to  this  question,  and  it  was  there  held  that 
the  act  by  its  terms  only  authorized  the  grant  of  street  railroad 
privileges  to  companies  incorporated  under  the  general  laws  of 
Illinois,  and  not  to  individuals  or  partnerships,  and  that  the  act 
should  not  be  extended  by  construction  to  apply  to  individuals, 
since  that  would  give  to  individuals  the  sovereign  power  of 
eminent  domain,  and  could  not  be  adopted  unless  both  the  letter 
and  the  spirit  of  the  act  clearly  so  required.  In  that  case  it  was 
said  (page  368,  202  111.  and  page  1067,  66  N.  E.)  :  "The  ques- 
tion is  not  whether  a  natural  person,  if  the  law  so  provided,  might 
acquire  a  right  of  way,  exercise  the  right  of  eminent  domain,  and 
enjoy  the  franchise  to  operate  a  street  railway,  but  whether  the 
law  does  so  provide,  and,  if  it  is  clear  that  it  does  not,  the  com- 
plainants acquired  no  right  by  the  action  of  the  county  board. 
The  Legislature  had  power  to  limit  the  authority  of  the  county 
board  to  grant  a  license  to  incorporated  companies  created  un- 
der the  general  laws  of  the  state  for  the  purpose  of  constructing 
and  operating  street  railways,  and  it  is  not  material  what  reason 
existed  for  prescribing  the  limit.  It  was  a  case  for  the  exercise 
of  the  l^slative  judgment,  with  which  we  are  not  concerned. 
*  *  *  The  right  to  operate  a  street  railway  and  collect  fares 
for  carrying  passengers,  and  the  power  to  exercise  the  right  of 
eminent  domain,  are  franchises.  No  private  person  can  estab- 
lish a  toll  bridge,  public  ferry,  or  railroad,  or  enjoy  the  franchise 
connected  therewith,  without  authority  from  the  Legislature, 
either  directly  granted,  or  by  the  exercise  of  legislative  power 
through  delegation  to  a  municipality.  2  Smith's  Law  of  Mun. 
Corp.  §  1702.  A  franchise  is  a  special  privilege,  conferred  by 
Sjant  from  the  sovereign  power,  not  belonging  to  the  citizen  of 
common  right.  It  must  be  derived  from  the  laws  of  the  state 
and  emanate  from  the  sovereign  power,  and  it  cannot  be  exer- 
cised by  an  individual  on  his  own  lands  without  the  consent  of 
the  state."  The  same  reasoning  applies  to  paragraph  90  as  above 
quoted.  The  grant  there  contemplated  can  only  be  to  a  company, 
and  not  to  an  individual.  McGann  z\  People,  194  111.  526,  62  N. 
E.  941 ;  Chicago  Dock  Co.  t'.  Garrity,  115  111.  155,  3  N.  E.  448. 

In  line  with  the  Illinois  authorities  is  the  case  of  Allen  v. 
Clausen,  114  Wis.  244,  90  N.  W.  181,  where  it  is  said:  "Appel- 
lant's counsel  needlessly  argue  at  length  for  the  natural  right  of 
individuals  to  receive  such  a  franchise.  That  is  not  questioned, 
but  only  whether  the  Legislature  has  empowered  a  municipality 
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to  g^rant  it  to  them.  As  there  is  no  pretense  that  defendants, 
or  any  of  them,  are  within  such  class  of  individauls  to  whom 
franchise  is  so  authorized  to  be  granted,  we  may,  for  the  pur- 
poses of  this  case,  consider  the  statute  as  if  it  in  terms  only  au- 
thorized grants  to  street  railway  corporations,  except,  indeed,  as 
the  express  mention  of  certain  individuals  the  more  clearly  neg^a- 
tives  g^rant  to  any  others.  That  an  authorization  to  ^rant  such 
franchises  only  to  corporations  excludes  any  power  to  confer  one 
on  individuals,  and  renders  void  any  attempt  so  to  do,  has  been 
often  decided  by  other  courts." 

In  the  case  at  bar,  the  ordinance  of  May  27,  1902,  granted  the 
rig^ht  to  lay  down,  maintain,  and  operate  a  railway  on  Walnut 
street  in  front  of  the  appellant's  property  to  V.  A.  Watkins  and 
William  Georg:e,  of  Aurora,  and  R.  S.  Vivian  and  William  P. 
Kopf,  of  Chicag^o.  The  g^rant  was  to  four  individuals,  and  not 
to  any  incorporated  company,  and  hence,  under  the  authorities 
already  cited,  the  jsfrant  was  absolutely  void. 

After  the  ori^nal  bill  in  this  case  was  filed  on  October  11, 
1904,  and  on  November  7,  1904,  a  new  ordinance  was  passed, 
amending:  the  ordinance  passed  on  May  27,  1902,  and  by  the 
terms  of  the  latter  ordinance  the  authority  to  construct  and 
operate  the  road  was  conferred  upon  the  appellee,  the  Aurora, 
De  Kalb  &  Rockford  Electric  Traction  Company,  its  successors 
and  assies.  Subsequently,  on  December  17,  1904,  the  amended 
and  supplemental  bill  herein  was  filed,  which  refers  to  the  pas- 
sagfe  of  the  latter  ordinance,  and  makes  it  an  exhibit  to  said  bill. 
It  is  claimed  by  the  appellant  that  the  ordinance  of  November  7, 
1904,  is  merely  amendatory  of  the  ordinance  of  May  27,  1902, 
and  that  a  void  ordinance  cannot  be  amended.  And  such  is  the 
law.  McQuillin  on  Mun.  Ordinances,  §  196;  People  v.  Onahan, 
170  111.  449,  48  N.  E.  1003 ;  Tedrick  v.  Wells,  152  111.  214,  38 
N.  E.  625 ;  Schwartz  v.  City  of  Oshkosh,  55  Wis.  490,  13  N.  W. 
450.  On  the  other  hand,  it  is  claimed  by  the  appellee  that  the 
ordinance  of  November  7,  1904,  is  an  orig^inal  and  independent 
ordinance  conferring  an  orig^inal  and  independent  privilege  upon 
the  appellee,  and  is  not  in  any  sense  dependent  for  its  validity 
upon  the  ordinance  of  May  27,  1902.  This  court  has  held  that  an 
act  which  possesses  all  the  attributes  of  a  complete  statute  in  it- 
self is  not  invalid  because  passed  as  an  amendment  to  an  act 
which  had  become  inoperative.  People  v,  Onahan,  supra ;  School 
Directors  v.  School  Directors,  73  111.  249;  Timm  v.  Harrison, 
109  111.  593.  We  are  inclined  to  the  opinion  that  the  ordinance 
of  November  7,  1904,  may  be  regarded  as  an  independent  ordi- 
nance, and  as  possessing  all  of  the  attributes  of  a  complete 
statute  in  itself.  Its  title  contains  the  following  words:  "Grant- 
ing the  Aurora,  De  Kalb  and  Rockford  Electric  Traction  Com- 
pany, its  successors,  lessees  and  assigns,  consent  and  the  ri^ht  to 
use,  locate,  lay  down,  construct,  maintain  and  operate  its  railway 
as  hereinafter  provided,  in,  upon  and  along  sundry  streets  and 
avenues  in  the  city  of  Aurora,  Illinois;  also  in  said  streets,  the 
right  to  erect,  use  and  maintain  poles  and  overhead  wires,  and  to 
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build,  construct  and  maintain  underjg^round  conduits  and  tubes, 
with  all  necessar>'  appurtenances,  for  the  purpose  of  propelling^ 
its  cars  thereon  by  electricity  or  any  other  motive  power,  except 
steam."  The  body  of  the  act  confers  upon  the  Aurora,  De  Kalb 
&  Rockford  Electric  Traction  Company  the  same  rig^hts  as  were 
conferred  upon  the  four  individuals  named  in  the  ordinance  of 
May  27.  1902. 

Fourth.  But  it  is  insisted  bv  the  appellant  that  the  ordinance 
of  November  7,  1904,  was  ineffectual  in  any  event,  because  it  was 
enacted  without  any  petition  from  consenting:  property  owners. 
There  was  a  petition  to  the  mayor  and  aldermen  of  the  city  of 
Aurora  by  the  owners  of  land  abutting:  and  having:  a  frontag:e  on 
Walnut  street,  etc.,  asking:  for  a  gjant  to  Watkins,  Georg:e, 
Virnn,  and  Kopf,  their  representatives  and  assig:ns,  of  the  rig:ht 
to  use  the  street  for  the  purpose  of  constructing:,  maintaining:, 
and  operating:  thereon  a  railroad,  etc.  This  petition  was  for  a 
grant  to  the  four  individuals,  and  not  to  the  appellee  corporation. 
The  property  owners  sig:ning:  the  consent  consented  to  an  ordi- 
nance conferring:  the  power  to  construct  and  operate  the  road 
upon  certain  individuals,  but  there  is  nothing:  to  show  that  they 
ever  consented  to  the  g:rant  of  power  to  the  appellee  company 
to  construct  and  operate  the  road.  Counsel  for  appellee  say  that 
the  consent  or  petition  was  to  the  effect  that  the  g:rant  should  be 
made  to  the  four  individuals  named,  "their  representatives  and 
assies."  A  written  assig:nment  is  then  produced,  and  is  attached 
as  an  exhibit  to  the  amended  and  supplemental  bill,  wherein  Wat- 
kins,  Georg:e,  Vivian,  and  Kopf  assig:n,  set  over,  and  transfer  to 
the  appellee  corporation  "all  the  title,  interest,  privileg:es  and  im- 
munities g:ranted  to  us,  either  jointly  or  severally,  by  a  certain 
franchise  hereinafter  described,  it  being:  the  purpose  of  this 
instrument  to  convey  and  assigfn  to  said  traction  company  all 
rigfhts  by  us  owned  or  claimed,  either  jointly  or  severally,  in  and 
to  said  franchise  or  permit,  to-wit :  That  certain  franchise  hereto- 
fore g:ranted  to  the  undersig:ned,  their  heirs,  executors,  adminis- 
trators and  assig:ns,  by  the  city  council  of  the  city  of  Aurora, 
*  *  *  known  and  erttitled,  ^Ordinance  g:ranting:  to  W.  A.  Wat- 
kins,  William  Georg:e,  R.  S.  Vivian  and  William  P.  Kopf,  their 
heirs,  executors,  administrators  or  assig^is,  consent  and  rig:ht  to 
use,  locate,  lay  down,  construct,  maintain  and  operate  a  railway 
in  certain  streets  and  avenues  in  the  city  of  Aurora.  Illinois,' 
which  said  ordinance  was  passed  May  27,  1902,'*  etc.  This  is  not 
an  assig:nment  of  the  consent  of  abutting:  property  owners.  It 
is  an  assig:nment  of  the  rig:hts  and  privileg^es  and  franchises 
s:ranted  by  the  ordinance  of  May  27,  1902.  As  that  ordinance 
was  absolutely  void  because  of  the  g:rant  to  individuals  instead 
of  a  company,  there  could  be  no  valid  assig:nment  of  it. 

Independently,  however,  of  this  consideration,  the  ordinance  of 
May  27,  1902,  being:  invalid  in  attempting:  to  confer  rig:hts  on 
the  four  individuals,  could  not  be  valid  because  it  authorized  such 
individuals  to  assig:n  the  franchise  or  privileg:es  conferred  upon 
them.    This  would  amount  to  a  deleg:ation  of  power  by  the  city 
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council  to  the  four  individuals  to  license  a  railroad  company  to 
construct  and  operate  a  railroad  in  a  street  of  the  city.  An  ordi- 
nance attempting:  to  so  delegate  power  is  void.  Leg^islative 
powers  conferred  upon  municipalities  cannot  be  delected.  In 
City  of  Chicago  v.  Trotter,  136  111.  430,  26  N.  E.  359,  we  said 
(page  433,  136  111.,  and  page  360,  26  N.  E.)  :  "The  powers  that 
were  granted  by  the  state,  and  that  are  relied  upon  by  the  mu- 
nicipality, were  delegated  to  the  city  council ;  and  that  body  could 
not  transfer  its  legislative  prerogatives,  and  the  public  trust  which 
was  imposed  upon  it,  to  a  mere  executive  officer."  See,  also, 
People  V.  Village  of  Crotty,  93  111.  180.  In  City  of  East  St 
Louis  V.  Wehrung,  50  111.  28,  it  was  held  that,  where  the  power 
is  conferred  upon  municipal  corporations  to  regulate  any  calling 
or  business,  it  is  so  done  with  the  intention  that  such  power 
shall  be  exercised  by  the  corporations,  and  in  the  mode  pre- 
scribed, and  that  they  are  not  warranted  in  delegating  a  discre- 
tionary authority  to  others,  or  to  an  individual.  In  Hickey  v. 
Chicago  &  Western  Indiana  Railroad  Co.,  6  111.  App.  172,  where 
the  general  railroad  law  conferred  upon  a  railroad  company 
authority  to  construct  a  railroad  upon  a  street  in  a  city  with  the 
assent  of  the  corporation,  it  was  held  that,  as  the  act  contained 
no  provision  as  to  how  such  consent  might  be  obtained,  the  action 
of  the  city  council  must  be  governed  by  the  provisions  of  the 
general  statute  relating  to  the  incorporation  of  cities  and  villages ; 
and  it  was  also  there  held  that  cities  have  full  power  to  regulate 
the  location  and  use  of  railroad  tracks  within  their  corporate 
limits,  but  that  this  is  a  public  power  or  trust,  and  can  be  exer- 
cised by  the  corporation  when  and  in  such  manner  as  it  shall 
judge  best,  but  that  such  power  cannot  be  delegated  to  others. 
It  may  be  here  observed  that,  in  the  case  at  bar,  the  act  of  March 
7,  1899,  in  regard  to  street  railroads,  if  it  has  any  application 
here  at  all,  provides  that  no  such  company  shall  have  the  right  to 
locate  or  construct  its  road  along  any  street  in  any  incorporated 
city  "without  the  consent  of  the  corporate  authorities  of  such 
city,"  but  it  is  not  specified  how  such  consent  may  be  obtained, 
and  therefore  the  action  of  the  council  must  be  governed  by  the 
provisions  of  the  general  statute  relating  to  the  incorporation  of 
cities  and  villages,  which  includes  paragraph  90  of  section  63  of 
article  5  as  above  quoted.  It  follows  from  what  is  said  that  the 
appellee  corporation  could  have  obtained  no  authority  to  con- 
struct and  operate  its  railroad  along  Walnut  street  in  front  of 
appellant's  property  by  virtue  of  the  power  to  assign,  given  by 
the  ordinance  of  May  27.  1902,  to  the  four  individuals  there 
named,  and  by  virtue  of  the  assignment  executed  by  such  in- 
dividuals to  the  appellee.  The  consent  or  petition,  signed  by  the 
property  owners  and  appearing  in  the  record,  could  only  apply  to 
the  action  of  the  city  council  in  passing  the  ordinance  of  May 
27,  1902.  It  could  not  be  used  as  a  basis  for  the  action  of  the 
citv  council  in  passing  the  ordinance  of  November  7,  1904.  In 
order  to  invest  the  common  council  of  Aurora  with  power  to 
pass  the  latter  ordinance,  there  should  have  been  a  new  petition 
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by  the  requisite  number  of  property  owners.  This  precise  point 
has  been  recently  decided  by  this  court.  In  Vennum  v.  Village 
of  Milford,  202  111.  423,  66  N.  E.  1040,  it  was  held  that  where  an 
ordinance  based  upon  a  petition  of  property  owners  was  invalid, 
and  the  confirmation  proceeding;  was  dismissed,  the  same  petition 
could  not  be  used  by  the  improvement  board  as  a  basis  for  recom- 
mending;  another  ordinance.  The  same  principle  announced  in 
Vennum  v.  Village  of  Milford,  supra,  applies  here. 

It  is  true  that  the  title  of  the  ordinance  of  November  7,  1904, 
contains  these  words:     "This  ordinance  having  been  duly  peti- 
tioned for  by  the  owners  of  land  representing  more  than  one-half 
of  the  frontage  of  each  and  every  mile  and  fraction  of  a  mile  in 
excess  thereof,  or  so  much  thereof  as  is  sought  to  be  used  by  said 
traction  company,  of  all  that  portion  of  the  streets  hereinafter 
described."     The  ordinance  of  November  7,  1904,  including  its 
title,  or  the  description  of  what  the  ordinance  is,  is  an  exhibit  to 
the  amended  and  supplemental  bill,  and  is  therefore  to  be  re- 
garded as  a  part  of  the  bill.     In  Cummings  v.  West  Chicago 
Park  Com'rs,  181  111.  136,  54  N.  E.  941,  it  was  held  that  a  recital 
in  an  ordinance  providing  for  an  improvement,  that  the  petition 
of  the  owners  of  a  majority  of  the  land  fronting  on  the  im- 
provement was  presented  to  the  municipal  authorities,  is  suffi- 
cient prima  facie  evidence  of  the  existence  of  such  jurisdictional  * 
fact.    See,  also,  McGann  z\  People,  194  111.  526,  62  N.  E.  941. 
If  a  recital  in  the  title  to  the  act  can  be  regarded  the  same  as  a 
recital  in  the  body  of  the  act,  then  the  recital  above  quoted  from 
the  title  of  the  ordinance  of  November  7,  1904,  might  be  regarded 
as  prima  facie  evidence  that  the  latter  ordinance  was  duly  pe- 
titioned for  by  the  owners  of  land,  etc.,  under  the  issue  made  by 
the  demurrer  to  the  amended  and  supplemental  bill.     But  the 
amended  and  supplemental  bill  contains  the  allegation  "that  there 
is  on  file  in  the  city  clerk's  office  of  said  city  of  Aurora  a  petition 
from  abutting  owners  of  land  on  said  Walnut  street,  filed  prior 
to  the  enactment  of  the  first  purported  license  herein  mentioned 
to  said  four  natural  persons,  a  copy  of  which  petition  is  hereto 
attached  and  marked  'Exhibit  3,'  and  made  a  part  of  this  amended 
and  supplemental  bill,  and  no  other  or  different  petition  of  abut- 
ters on  said  Walnut  street  has  been  filed  with  said  city  council  au- 
thorizing or  attempting  to  authorize  in  any  way  the  enactment  of 
the  last  amendment  of  November  7,  1904."    The  demurrer  to  the 
amended  and  supplemental  bill  admits  the  allegation  in  question 
to  be  true,  and  it  stands  the  same  as  though  it  were  established 
by  proof.    Inasmuch  as  the  recital  in  the  title  of  the  act  as  above 
quoted  can  only  be  regarded  as  prima  facie  evidence  that  the  or- 
dinance of   November  7,   1904,   was  duly  petitioned   for,   such 
prima  facie  case  thereby  made  is  overcome  by  the  allegation  that 
no  other  or  different  petition  of  abutters  on  Walnut  street  was 
filed  with  the  city  council  authorizing  the  enactment  of  the  or- 
dinance of  November  7,   1904,  except  the  petition  or  consent 
already  referred  to,  which  preceded  the  ordinance  of  May  27, 
1902,  and  upon  which  the  latter  was  based.    The  allegation  that 
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no  other  or  different  petition  of  abutters  was  filed  than  the  one 
already  referred  to  is  not  the  statement  of  a  mere  conclusion,  but 
h  the  statement  of  a  fact.  Counsel  refer  to  the  case  of  Schuchert 
V,  Wabash,  Chester  &  Western  Railroad  Co.,  10  111.  App.  397,  as 
sustaining:  the  contention  that  the  alleg-ation  is  merely  that  of  a 
conclusion,  but  in  the  case  in  question  the  bill  averred  "that  there 
was  no  such  petition  as  the  statute  requires."  This  was  the 
statement  of  the  conclusion  of  the  pleader  that  the  petition  did 
not  conform  to  the  requirement  of  the  statute.  But  in  the  case 
at  bar  the  alleviation  is  of  the  fact  that  no  other  petition  was 
filed  with  the  common  council  than  that  set  forth  as  preceding^ 
the  ordinance  of  May  27,  1902.  It  is  said  that  the  statute  does 
not  require  that  the  petition  should  be  filed  with  the  common 
council,  but  merely  that  the  council  should  have  no  power  to 
make  the  g^rant  in  question  "except  upon  the  petition  of  the 
owners,"  etc.  It  is  said  that  the  petition  mig-ht  be  presented  to 
the  common  council  in  some  other  form  than  by  filing  it,  and 
that  it  need  only  be  exhibited  or  otherwise  brougfht  to  the  knowl- 
edg^e  of  the  council.  The  bill  alleg^es,  however,  and  the  demurrer 
admits  it  to  be  true,  that  the  petition  of  abutting"  property  owners, 
upon  which  the  ordinance  of  May  27,  1902,  was  based,  was  filed 
in  the  city  clerk's  office,  and,  this  bein^  so,  the  presumption  is 
•that,  if  there  had  been  another  petition  as  a  basis  for  the  ordi- 
nance of  November  7,  1904,  it  also  would  have  been  filed  in  the 
city  clerk's  office.  The  bill  expressly  alleges  that  it  was  not  so 
filed,  and  the  proper  way  of  bringing"  such  a  document  to  the 
attention  of  the  common  council  would  be  by  filing  it. 

Moreover,  the  ordinance  which  the  property  owners  petitioned 
for  not  only  granted  the  rig^ht  to  construct  and  operate  the  road 
in  Walnut  street  to  the  four  individuals  named,  but  it  provided  in 
section  2  that  the  grant  therein  should  extend  for  the  term  of 
40  years  from  the  passage  of  the  ordinance  of  May  27,  1902 ;  but 
the  subsequent  ordinance  of  November  7,  1904,  in  addition  to 
g-rantin^  the  authority,  referred  to,  to  the  traction  company,  pro- 
vided in  section  2  that  the  ^rant  therein  should  extend  for  the 
term  of  38  years  from  the  passage  thereof.  Non  constat  that 
the  property  owners  who  petitioned  for  a  grant  to  individuals  for 
40  years  would  have  been  satisfied  with  a  g-rant  to  a  corporation 
for  38  years. 

"Without  the  statutory  consents  the  street  railroad  company 
has  no  rig^ht  to  commence  the  construction  of  its  road  in  the 
street  as  to  which  the  consents  are  withheld;  and  any  abutting: 
propert>'  owner  in  that  street  owning:  to  the  center  thereof  can 
maintain  an  equitable  action  to  restrain  such  construction,  and 
need  not  prove  special  damage."  Nellis  on  Street  Surface  Rail- 
roads, §  10. 

"Where  the  abutting  owner  has  title  to  the  fee  in  the  street,  or 
where  payment  of  compensation  is  by  statute  made  a  condition 
precedent,  he  may  enjoin  the  construction  of  the  road  until  com- 
pensation has  been  paid  or  tendered."  27  Am.  &  Eng:.  Encv.  of 
Law  (2d  Ed.)  p.  184,  and  cases  in  note. 
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Fifth.  It  has  been  held  that  a  street  railway  is  not  an  addi- 
tional servitude,  even  where  the  fee  of  the  street  is  in  the  abuttinjsf 
owner.  But  it  is  otherwise  where  a  steam  railroad,  or  what  is 
called  or  known  as  a  "commercial  railroad,"  is  constructed  in  a 
public  street.  The  latter  is  re^rarded  as  an  additional  servitude. 
Ii  has  been  said  that  where  the  public  have  "only  an  easement 
in  streets,  and  the  fee  is  retained  by  the  adjacent  owner,  the 
Le^slature  cannot,  under  the  constitutional  gfuaranty  of  private 
property,  authorize  an  ordinary  steam  railroad  to  be  constructed 
thereon,  a^inst  the  will  of  the  adjoining  owner,  without  com- 
pensation to  him.  In  other  words,  such  a  railway,  as  usually 
constructed  and  operated,  is  an  additional  servitude."  Chicago, 
Burlington  &  Quincv  Railroad  Co.  v.  West  Chicago  Street  Rail- 
road Co.,  156  111.  255,  40  N.  E.  1008,  29  L.  R.  A.  485.  The 
term  "steam  railroad*'  is  used  because  the  ordinary  commercial 
railroad  company,  which  carries  both  passengers  and  freight,  is 
generally  propelled  by  steam.  But  in  the  present  case  it  is  con- 
tended by  counsel  for  appellee  that  the  character  of  the  motive 
power  is  not  controlling  in  determining  the  question  of  whether 
the  railroad  to  be  constructed  is  a  street  railway  or  not,  or  whether 
its  construction  is  or  is  not  an  additional  servitude.  Counsel  for 
appellant  say,  "We  assume  this  position  to  be  in  accord  with  the 
decisions  of  courts  generally,  and  it  follows  from  this  that  the 
fact  that  steam  is  not  used  as  a  motive  power  on  this  road  is  not 
of  controlling  importance." 

The  next  question  that  arises,  therefore,  is  as  to  the  character 
of  the  road  to  be  constructed  by  appellee.  If  the  road  so  to  be 
constructed  be  regarded  as  merely  a  street  railroad,  it  cannot  be 
r^arded  as  an  additional  servitude,  and  the  appellant  is  not  en- 
titled to  an  injunction  against  its  construction,  even  though  he  is 
the  owner  of  the  abutting  property  and  of  the  fee  of  the  street 
in  front  thereof  to  the  center  of  the  same.  Counsel  for  the  ap- 
pellee thus  state  the  question  succinctly  in  their  brief:  "The 
main  question  in  this  case  is  whether  the  railroad  which  the 
appellee  company  proposes  to  construct  will  be  a  commercial 
railroad  or  a  street  railway."  If  it  is  a  commercial  railroad,  ap- 
pellant is  entitled  to  compensation  before  it  can  be  built  over  that 
part  of  the  street  opposite  his  lot,  which  he  owns  in  fee  subject 
to  the  easement  of  tiie  public. 

It  is  to  be  noted  that  the  railroad  to  be  constructed  by  appellee 
is  nowhere  spoken  of  in  its  articles  of  incorporation,  or  in  either 
of  the  ordinances  granting  power  to  construct  it,  as  a  "street 
railroad."  A  comparison  of  the  provisions  of  its  articles  of  in- 
corporation with  the  requirements  of  the  general  railroad  act  will 
show  that  it  conforms  exactly  to  the  latter  act.  Indeed,  it  is  con- 
ceded that  the  appellee  is  a  corporation  organized  under  the  gen- 
eral railroad  law  of  the  state,  and  not  under  the  street  railroad 
act.  Lewis  in  his  work  on  Eminent  Domain  (volume  1,  §  110a), 
says:  "Railroads  now  exist  in  great  variety  as  regards  motors 
and  motive  power,  the  size  and  style  of  cars  and  coaches,  and 
methods  of  operation  and  construction.    It  is  probable  that  these 
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variations  will  be  multiplied  in  the  coming"  years.  It  is  doubtful 
whether  any  permanent  and  satisfactory  classification  can  now 
be  made.  There  has  been  a  g^eneral  concurrence,  however,  in 
embracing:  all  railroads  in  two  divisions  or  classes:  (1)  Com- 
mercial railroads,  and  (2)  street  railroads.*  Commercial  railroads 
embrace  all  railroads  for  general  freight  and  passenger  traffic 
between  one  town  and  another  or  between  one  place  and  another. 
So  far  they  have  not  been  successfully  operated,  to  any  extent  at 
least,  except  by  steam.  They  are  usually  not  constructed  upon 
the  public  streets  or  highways,  except  for  short  distances.  Street 
railroads  embrace  all  such  as  are  constructed  and  operated  in 
the  public  streets  for  the  purpose  of  conveying  passengers,  with 
their  ordinary  hand  luggage,  from  one  point  to  another  on  the 
street." 

In  biebold  v,  Kentucky  Traction  Co.  (Ky.)  77  S.  W.  674, 
63  L.  R.  a.  637,  it  was  said:  "It  certainly  can  make  no  dif- 
ference whether  the  cars  of  a  railroad  company  are  propelled 
by  the  agency  of  steam,  or  of  gasoline,  or  of  electricity,  com- 
pressed air,  liquified  air,  or  any  other  agency  which  science 
and  the  inventive  genius  of  man  may  in  the  future  bring  into 
use.  Rather,  the  character  of  a  railroad  company  is  deter- 
mined by  the  nature  and  extent  and  limits  put  upon  its  operation 
by  law  or  otherwise,  and  by  the  character  and  object  of  its 
corporate  creation  as  shown  by  its  charter."  By  the  terms  of 
its  charter  the  appellee  here  is  to  run,  not  in  one  city  alone, 
but  from  the  city  of  Aurora  in  Kane  county,  northwesterly 
through  Kane,  De  Kalb,  Ogle,  and  Winnebago  counties,  to  the 
city  of  Rockford  in  the  latter  county,  together  with  branches  or 
auxiliary  lines  of  road  necessary  or  convenient  to  its  operation. 
The  appellee  road  is  evidently  not  to  be  constructed  for  the 
purpose  of  conveying  passengers,  with  their  ordinary  hand  lug- 
gage, from  one  point  to  another  on  the  street,  but  is  to  convey 
them,  as  commercial  railroads  do,  from  one  place  to  another,  and 
from  one  county  to  another.  The  charter  of  appellee  provides 
that  it  shall  continue  for  a  period  of  SO  years.  The  general  rail- 
road law  provides  that  no  corporation  shall  be  formed  to  con- 
tinue more  than  SO  years  in  the  first  instance  (3  Starr  &  C.  Ann. 
St.  1896  [2d  Ed.l  p.  3226,  c.  114,  par.  S),  while  the  act  of  March 
7,  1899,  in  regard  to  street  railroads,  provides  that  the  consent  of 
the  corporate  authorities  of  a  city  to  construct  a  street  rail- 
road along  any  street  in  the  city  may  be  granted  "for  any  period 
not  longer  than  twenty  years."  As  the  corporate  existence  of 
the  appellee  is  to  continue  for  some  38  or  40  years,  it  is  certainly 
not  a  street  railroad  so  far  as  the  extent  of  its  life  as  a  corpora- 
tion is  concerned.  In  Harvey  v,  Aurora  &  Geneva  Railwav  Co., 
174  111.  29S,  SI  N.  E.  163,  we  said  (page  307,  174  111.,  and  page 
167,  SI  N.  E.) :  "There  is  a  wide  and  well-understood  difference 
between  a  railroad  organized  for  general  traffic,  and  a  street, 
horse,  or  dummy  railroad.  *  *  *  A  street  railroad,  as  is  well 
understood,  is  a  road  constructed  on  a  street  or  highway  for  the 
Durpose  of  conveying  passengers  living  upon  or  having  business 
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on  such  street  or  higrhway,  its  main  object  beings  to  accommodate 
street  travel."  In  Hartshorn  v,  Illinois  Valley  Traction  Co.,  210 
III.  609,  71  N.  E.  612,  we  said  that  street  railways  are  railways  on 
or  upon  streets  of  a  city  or  town,  and  that  a  street  railway  may 
not.  like  a  steam  railway,  locate  its  route  in  order  to  reduce  time 
and  distance  for  passengers  traveling  from  town  to  town  across 
the  country,  and  that,  as  such  location  of  its  route  is  not  for  the 
accommodation  of  local  travel  on  highways  or  streets,  it  therefore 
''involves  a  perversion  of  the  character  and  objects  of  street  rail- 
ways." A  railway  authorized  to  carry  freigfht  as  well  as  passen- 
gers becomes  a  commercial  railroad,  instead  of  a  street  railroad, 
and  such  railroad,  when  laid  in  a  street,  becomes  an  additional 
burden  on  the  fee,  and  cannot  be  laid  without  the  consent  of,  or 
compensation  made  to,  the  adjoining  property  owners.  Linden 
Land  Co.  v.  Milwaukee  Railway  Co.,  107  Wis.  511,  83  N.  W. 
851. 

In  Schaaf  v.  Cleveland,  M.  &  S.  Ry.  Co.,  66  Ohio  St.  229,  64 
X.  E.  148,  it  is  said  by  the  court:  "Besides,  this  company  is  au- 
thorized not  only  to  carry  passengers,  but  also  to  transfer  over 
the  road  *ba^g:a^e,  packag^es,  boxed  and  barreled  freight,  farm 
produce,  express  matter,  and  United  States  mail' ;  and,  althougfh 
it  is  required  to  run  cars  over  its  road  at  least  three  times  each 
way  daily,  it  is  not  limited  as  to  the  number  of  cars  or  trains  for 
freig^ht  or  passeng^ers,  or  both  combined,  or  the  size  or  make-up 
of  the  trains.  All  thing^s  considered,  it  is  reasonably  certain  from 
the  facts  found  that  the  practical  operation  of  such  a  road,  within 
its  capacity,  must  necessarily  produce  anno\i^nce  and  inconven- 
ience to  the  plaintiffs,  and  interfere  with  their  property  rig^hts  as 
abutting  owners,  of  the  same  general  character  that  result  from 
the  operation  of  steam  railroads,  and  become  an  additional  burden 
on  the  public  hig^hway,  and  taking  of  the  plaintiff's  property  in 
the  same  sense.  *  *  *  But  the  appropriation  for  this  purpose 
cannot  be  constitutionally  made  without  making  compensation  to 
the  public  for  the  injury  thereby  occasioned  to  its  easement  in 
the  highway,  and  also  making  compensation  to  the  owner  of 
private  property  taken  for  the  use  indicated." 

In  the  case  at  bar,  the  ordinance  of  November  7,  1904,  as  well 
as  the  previous  ordinance  of  May  27,  1902,  contains  the  fol- 
lowing provision:  "The  said  tracks  and  railways  shall  be  used 
for  no  other  purpose  than  to  transport  passengers  and  their 
ordinar>^  ba^g-a^e,  United  States  mail,  express,  milk;  and  the 
cars  and  carriag:es  for  that  purpose  shall  be  of  the  style  and  class 
ordinarily  used  on  such  railways  in  other  cities.  Xo  freight 
shall  be  carried  by  said  grantee,  its  successors  or  assigns,  ex- 
cepting such  as  is  used  in  the  construction  of  their  road  within 
the  limits  of  the  city  of  Aurora."  Thus  ihe  road  to  be  con- 
structed by  appellee  is  authorized  to  carry  not  only  passengers 
and  their  ordinary  ba^^^e,  and  United  States  mail  and  express 
matter,  but  also  milk.  It  cannot  be  said  that  a  railway  which  is 
authorized  to  carry  one  kind  of  freight  is  not  a  commercial  road 
within  the  meaning:  of  the  definitions  above  quoted.     The  fact 
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that  the  road  is  limited  to  the  carriagre  of  one  kind  of  freigfht 
does  not  make  it  any  the  less  a  commercial  railroad,  which  is 
defined  to  be  one  which  carries  both  freigfht  and  passengers. 
Agfain,  the  ordinance  authorizes  the  appellee  corporation  to  do 
such  excavating  and  g^radin^  as  it  may  deem  necessary  for  the 
proper  laying  of  its  tracks,  thereby  failing  to  confine  the  laying  of 
its  tracks  to  the  surface  of  the  street.  It  is  also  authorized  by 
the  ordinance  to  connect  its  tracks  with  the  tracks  of  any  railway 
company  owning  or  operating:  tracks  in  the  city  of  Aurora  for 
the  purpose  of  forming:  the  loop  referred  to  in  the  ordinance. 
The  ordinance  also  provides  that  the  authority  granted  to  ap- 
pellee is  to  be  used  for  the  public  purposes  of  a  railway  connect- 
ing: with  the  interurban  tracks,  when  laid,  of  the  Aurora,  De 
Kalb  &  Rockford  Electric  Traction  Company. 

In  our  opinion,  the  railroad  to  be  constructed  under  appellee's 
charter,  and  under  the  ordinances  authorizing:  it  to  lay  its  tracks 
in  the  streets  of  Aurora,  is  what  is  called  a  "commercial  railroad," 
and  is  not  a  street  railroad  within  the  definite  and  fixed  meaning: 
of  the  latter  term.  Being:  a  commercial  railroad,  it  constitutes  a 
new  and  additional  servitude  upon  the  fee  of  the  property  owner 
to  the  center  of  the  street.  Therefore,  inasmuch  as  appellant, 
the  owner  of  lot  9  abutting:  on  Walnut  street,  is  an  owner  of  the 
fee  of  the  street  in  front  of  his  lot  to  the  center  thereof,  and  inas- 
much as  the  appellee  is  about  to  construct  a  new  and  additional 
servitude  in  the  street  upon  his  property  without  having:  paid 
him  any  compensation  or  instituted  any  condemnation  proceed- 
ing:, he  was  entitled  to  an  injunction  in  accordance  with  the 
prayer  of  his  bill. 

For  the  foreg:oing:  reasons,  the  decree  of  the  circuit  court  was 
erroneous,  and  the  same  is  hereby  reversed,  and  the  cause  is 
remanded  to  that  court  for  further  proceeding:s  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


Edward  H.  Harriman,  Winslow  S.  Pierce,  Oreg:on  Short  Line 
Railroad  Company,  and  the  Equitable  .Trust  Company  of 
New  York,  Petitioners,  v.  Northern  Securities  Company. 

(Argued  March  1,  2,  1905.     Decided  March  6,  1905.) 

[25  Sup.  Ct.  Rep.  493.] 

Certiorari — Finality  of  Decree  below. — The  lack  of  finality  in  a  de- 
cree reversing  an  order  of  a  circuit  court  granting  a  preliminary  in- 
junction will  not  prevent  a  review  in  the  Supreme  Court  of  the  United 
States  by  writ  of  certiorari  issued  to  a  circuit  court  of  appeals,  where 
the  record  presented  the  whole  case  to  that  court  so  that  it  might 
properly  have  been  finally  disposed  of  in  terms  by  its  decree. 

Same — Final  Disposition  by  Direction  to  Lower  Court. — ^The  Su- 
preme Court  of  the  United  States  will,  by  its  direction  to  the  circuit 
court,  finally  dispose  of  a  cause  brought  before  it  on  writ  of  certiorari 
to  a  circuit  court  of  appeals,  where  the  record  presented  the  whole 
case  to  that  court  so  that  it  might  properly  have  been  finally  dis- 
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posed  of  by  its  decree,  altliough  it  did  nothing  more  than  to  reverse 
the  decree  of  the  circuit  court  granting  a  preliminary  injunction. 

Combination  of  Stockholders  in  Competing  Interstate  Railway 
Companies — Rescission  for  Illegality — Stock — Title  of  Consolidated 
Corporation — Stare  Decisis — Questions  Not  Determined. — The  ques- 
tion whether  a  corporation  organized  pursuant  to  a  combination  of 
stockholders  in  two  competing  interstate  railway  companies  to  ac- 
quire a  controlling  interest  in  their  capital  stock  holds  the  same  as 
absolute  owner,  or  as  trustee  or  bailee,  was  not  determined  by  a  de- 
cree adjudging  the  combination  to  be  illegal,  enjoining  the  new 
corporation  from  acquiring  any  further  stock,  from  voting  such  stock 
as  it  then  held  or  might  subsequently  acquire,  and  from  exercising  any 
control  over  the  railway  companies  by  virtue  of  its  holdings,  and 
restraining  the  railway  companies  from  permitting  or  suffering  any 
such  action  on  the  part  of  the  new  corporation,  and  from  paying  any 
dividends  on  account  of  the  stock  held  b^  it,  and  providing  th-at 
nothing  therein  shall  be  construed  as  prohibiting  the  new  corporation 
from  returning  the  railway  shares  to  the  original  stockholders,  or  to 
the  holders  and  owners  of  its  own  stock  issued  in  exchange  for  these 
shares. 

Stare  Decisis. — General  expressions  in  an  opinion  which  are  not 
essential  to  the  disposition  of  the  case  cannot  control  the  judgment 
in  subsequent  suits. 

Combination  of  Stockholders  in  Competing  Interstate  Railway 
Companies — Stock  Exchanged  for  Other  Stock — Sufficiency  of  Evi- 
dence to  Establish  Trust  or  Bailment. — A  clear  preponderance  of 
proof  is  essential  to  establish  that  the  parties  to  a  transaction  by 
which  a  corporation,  formed  for  the  purpose,  acquired,  in  exchange 
for  its  own  capital  stock,  a  controlling  interest  in  the  capital  stock 
of  two  competing  interstate  railway  companies,  pursuant  to  a  combina- 
tion of  the  stockholders  in  those  companies,  agreed  that  the  new 
corporation  should  hold  such  stock  as  trustee  or  bailee  for  the  rail- 
way stockholders,  where  the  transaction  on  its  face  was  one  of  pur- 
chase and  sale. 

Same — Same — ^Recovery — In  Pari  Delicto. — The  rule  that  property 
delivered  under  an  illegal  contract  cannot  be  recovered  back  by  par- 
ties in  pari  delicto  prevents  the  original  stockholders  in  two  com- 
peting interstate  railway  companies  from  reclaiming  the  specific  shares 
of  stock  which  they  delivered  to  a  stockholding  corporation  in  ex- 
change for  its  capital  stock,  pursuant  to  a  combination  subsequently 
adjudged  illegal,  under  which  the  corporation  was  to  acquire  a  con- 
trolling interest  in  the  capital  stock  of  each  of  such  railway  companies; 
and  they  must  be  content  with  the  ratable  distribution  of  the  cor- 
porate assets  resolved  upon  by  the  stockholding  corporation. 

Same — Rescission  for  Illegality — Recovery  of  Stock  Exchanged — In 
Pari  Delicto — Laches  and  Acquiescence. — Laches  and  acquiescence 
would  themselves  defeat  any  right  of  the  original  stockholders  in  two 
competing  interstate  railway  companies  to  rescind  the  contract  under 
which  they  had  delivered  their  stock  to  a  corporation  formed  in  pur- 
suance of  a  combination  under  which  such  corporation  was  to  acquire 
a  controlling  interest  in  the  capital  stock  of  the  railway  companies  in 
exchange  for  its  own  capital  stock,  where  such  stockholders  stood 
upon  their  rights  as  shareholders  in  the  new  corporation  until  nearly 
a  year  after  the  Supreme  Court  of  the  United  States  had  adjudged  the 
combination  to  be  illegal,  and  until  the  directors  of  the  new  corpora- 
tion resolved  upon  a  ratable  distribution  of  its  corporate  assets,  dur- 
ing which  time  stock  in  the  new  corporation  had  passed  into  many 
hands. 

Violation  of  Anti-Trust  Law— In  Pari  Delicto— Good  Faith.— Par- 
ties to  a  transaction  adjudged  to  violate  the  anti-trust  act  of  July  2, 
1890  (26  Stat,  at  L.  209,  chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200),  are 
not  exempt  from  the  doctrine  in  pari  delicto  on  the  theory  that  they 
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acted  in  good  faith  and  without  intent  to  violate  the  law,  where,  with 
knowledge  of  the  facts  and  of  the  statute,  they  acted  under  the  mis- 
taken supposition  that  the  statute  would  not  be  held  applicable  to  the 
facts. 

On  writ  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Third  Circuit  to  review  a  judgfment  which 
reversed  an  order  of  the  Circuit  Court  for  the  district  of  New 
York  enjoining:  the  Northern  Securities  Company  from  making 
the  ratable  distribution  of  its  corporate  assets  resolved  upon  by 
its  directors.  Affirmed,  and  the  cause  remanded  to  the  Circuit 
Court  with  directions  to  dismiss  the  bill. 

See  same  case  below,  134  Fed.  331. 

Statement  by  Mr.  Chief  Justice  Fuller: 
Edward  H.  Harriman,  Winslow  S.  Pierce,  Oregon  Short  Line 
Railroad  Company,  and  the  Equitable  Trust  Company  of  New 
York  exhibited  their  bill  against  the  Northern  Securities  Com- 
pany in  the  circuit  court  of  the  United  States  for  the  district  of 
New  Jersey  April  20,  1904,  on  which,  with  accompanying  affi- 
davits and  exhibits,  a  restraining  order  was  issued,  pending  an 
application  for  an  injunction  as  prayed  in  the  bill.  April  26  an 
amended  bill  was  filed,  and  the  application  for  a  preliminary 
injunction  was  heard  May  20,  21,  and  23  by  Bradford,  J.,  holding^ 
the  circuit  court. 

Oji  the  4th  day  of  June  a  second  amended  bill  was  filed,  and  on 
July  IS,  1904,  Jud^e  Bradford  delivered  an  opinion  sustaining: 
the  application.    132  Fed.  464. 

The  order  for  injunction  was  entered  Aug^ust  18,  1904,  and  an 
appeal  therefrom  was  prosecuted  to  the  circuit  court  of  appeals 
for  the  third  circuit,  which,  on  January  3,  1905,  reversed  the 
order.    134  Fed.  331. 

Thereupon  complainants  applied  to  this  court  for  the  writ  of 
certiorari,  which  was  gfranted  January  30,  and  the  matter  ad- 
vanced for  hearing:,  and  heard  March  1  and  2.  The  affirmance 
of  the  decree  of  the  circuit  court  of  appeals  was  announced 
March  6,  it  being:  added  that  an  opinion  would  be  filed  after- 
wards. 

The  Northern  Pacific  Railway  Company  was  the  successor, 
throug:h  reorg:anization,  of  the  Northern  P^ific  Railroad  Com- 
pany, and  by  its  charter  it  was  provided  that  its  capital  stock 
mig:ht  be  increased  from  time  to  time  by  a  vote  of  a  majority 
of  the  stockholders,  and  that  the  company  mig:ht,  by  a  like  vote, 
classify  its  stock  into  common  and  preferred,  and  mig:ht  "make 
such  preferred  stock  convertible  into  common  stock  upon  such 
terms  and  conditions  as  may  be  fixed  by  the  board  of  directors." 
On  July  1,  1896,  by  the  unanimous  vote  of  its  then  stockholders, 
the  capital  stock  was  increased  to  $155,000,000  divided  into 
$80,000,000  of  common  stock  and  $75,000,000  of  preferred  stock, 
and  it  was  resolved  *'that  such  preferred  stock  shall  be  issued 
upon  the  condition  that,  at  its  option,  the  company  may  retire 
the  same,  in  whole  or  in  part,  at  par,  from  time  to  time,  on  any 
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1st  day  of  January  prior  to  1917."  The  plan  of  reorganization 
which  was  adopted  provided  that,  as  to  the  new  company,  which 
it  was  contemplated  should  acquire  the  properties  and  franchises 
of  the  Northern  Pacific  Railroad  Company,  and  the  issue  of 
preferred  stock  by  it,  "the  ri^ht  will  be  reserved  by  the  new 
company  to  retire  this  stock,  in  whole  or  in  part,  at  par,  from 
time  to  time,  upon  any  1st  day  of  January,  during  the  next 
twenty  years." 

All  the  certificates  of  stock,  whether  common  or  preferred,  at 
that  time  or  subsequently  issued,  contained  this  clause:  "The 
company  shall  have  the  ri^ht,  at  its  option,  and  in  such  manner 
as  it  shall  determine,  to  retire  the  preferred  stock,  in  whole  or 
in  part,  at  par,  from  time  to  time,  upon  any  1st  day  of  January 
prior  to  1917." 

The  reorganization  had  been  managed  by  J.  P.  Morgan  & 
Company,  and  the  director}^  of  the  Northern  Pacific  Railway 
Company  were  friendly  to  that  firm.  During  the  same  period 
the  president  of  the  Great  Northern  Railway  Company  was 
James  J.  Hill,  and  its  directors  were  friendly  to  him. 

The  two  companies  were  friendly  to  each  other,  and  in  April, 
1901,  acquired  the  shares  of  the  Chicago,  Burlin0:on  &  Quincy 
Railroad  Company. 

At  this  time  the  Union  Pacific  Railway  system  included  the 
Union  Pacific  Railway,  the  railroad  of  the  Oregon  Short  Line 
Railroad  Company,  and  the  railroad  of  the  Oregon  Railroad  and 
Navigation  Company.  The  Union  Pacific  Company  was  prac- 
tically the  owner  of  the  entire  capital  stock  of  the  Oregon  Short 
Line  Railroad  Company,  and  the  latter  company  was  the  owner 
of  practically  the  entire  capital  stock  of  the  Oregon  Railway  & 
Navigation  Company.  The  interests  in  control  of  the  Union 
Pacific  system  might  properly  be  called  the  Harriman  interests. 
Shortly  thereafter,  at  the  instance  of  the  Union  Pacific  Railway 
Companv  and  with  money  furnished  by  that  company,  the  Oregon 
Short  Line  company  purchased  Northern  Pacific  preferred  stock 
to  the  amount  of  $41,085,000,  and  common  stock  to  the  amount 
of  $37,023,000,  aggregating  $78,100,000  of  stock,  being  a  ma- 
jority of  the  $155,000,000,  total  capital  stock  of  the  Northern 
Pacific  company  as  then  outstanding.  But  the  preferred  stock 
was  subject  to  retirement  at  par  at  the  option  of  the  company, 
and  the  370,230  shares  of  common  stock  was  less  than  a  ma- 
jority of  the  total  common  stock,  which  majority  was  held  by 
the  Morgan-Hill  party. 

In  October,  1901,  complainant  Harriman  was  elected  a  member 
of  the  board  of  directors  of  the  Northern  Pacific  Railway  Com- 
pany and  James  Stillman  was  re-elected.  Thev  were  also  direct- 
ors of  the  Union  Pacific  Railwav  Company.  The  both  attended  a 
meeting  of  the  Northern  Pacific  board  on  November  13,  1901. 
and  Harriman  was  chosen  a  member  of  the  executive  com- 
mittee. At  this  meeting  resolutions  were  adopted  providing  for 
and  resulting  in  the  retirement  of  the  preferred  stock  on  January 
1,  1902,  by  the  psymtnt  of  $100  cash  for  each  and  every  share 
to  each  and  everv  holder  of  record  on  that  dav. 
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These  resolutions  declared  that  the  company  thereby  deter- 
mined to  exercise  its  rig^ht  to  retire  the  preferred  stock ;  provided 
that,  for  the  purpose  o£  raising  funds  necessary  to  do  so,  the 
company  should  issue  its  neg^otiable  bonds  for  $75,000,000,  con- 
vertible at  par  into  shares  of  the  common  stock  of  the  company 
at  par;  authorized  the  making:  of  a  contract  for  the  sale  of  all 
of  such  bonds  at  par  and  accrued  interest,  the  contract  to  contain 
a  provision  gfivin^  to  the  holder  of  every  share  of  the  common 
stock  the  opportunity  to  receive  from  the  contract  purchaser, 
at  par  and  interest,  such  bonds  to  an  amount  equal  to  seventy-five 
eig^htieths  of  the  par  amount  of  said  common  stock  at  such  time 
owned  by  such  holder,  and  arranged  for  the  retirement  from 
and  after  December  31,  1901,  of  the  $75,000,000  preferred  stock, 
by  the  payment  to  each  and  every  holder  of  record  thereof  on 
January  1,  1902,  of  $100  cash  for  each  and  every  share. 

On  November  15,  the  executive  committee  of  the  Northern 
Pacific  company  authorized  the  execution  of  a  contract  with  the 
Standard  Trust  Company  of  New  York  for  the  sale  and  delivery 
of  the  convertible  certificates  for  $75,000,000  provided  for  in  the 
resolutions. 

The  preferred  stock  was  subsequently  taken  up  in  accordance 
with  the  plan  resolved  upon. 

The  Northern  Securities  Company  was  incorporated  under  the 
laws  of  New  Jersey  in  November,  1901,  its  articles  of  associa- 
tion having:  been  filed  at  Trenton  on  the  13th  day  of  that  month, 
with  a  capital  stock  of  $400,000,000,  divided  into  4,000,000 
shares  of  the  par  value  of  $100  each,  and  its  objects  being:  cer- 
tified to  be : 

"(1)  To  acquire  by  purchase,  subscription,  or  otherwise,  and 
to  hold  as  investment,  any  bonds  or  other  securities  or  evidences 
of  indebtedness,  or  any  shares  of  capital  stock  created  or  issued 
by  any  other  corporation  or  corporations,  association,  or  asso- 
ciations, of  the  state  of  New  Jersey,  or  of  any  other  state,  ter- 
ritory, or  country. 

"(2)  To  purchase,  hold,  sell,  assig^i,  transfer,  mortg:ag:e, 
pledg:e,  or  otherwise  dispose  of,  any  bonds  or  other  securities  or 
evidences  of  indebtedness  created  or  issued  by  any  other  cor- 
poration or  corporations,  association  or  associations,  of  the  state 
of  New  Jersey,  or  of  any  other  state,  territory,  or  country,  and, 
while  owner  thereof,  to  exercise  all  the  rig:hts,  powers,  and 
privileg:es  of  ownership. 

"(3)  To  purchase,  hold,  sell,  assig^n,  transfer,  mortg:ag:e, 
pledgfe,  or  otherwise  dispose  of,  shares  of  the  capital  stock  of  any 
other  corporation  or  corporations,  association  or  associations,  of 
the  state  of  New  Jersey,  or  of  any  other  state,  territory,  or 
country;  and,  while  owner  of  such  stock,  to  exercise  all  the 
rig:hts,  powers,  and  privileg:es  of  ownership,  including:  the  rig:ht 
to  vote  thereon. 

"(4)  To  aid  in  any  manner  any  corporation  or  association 
of  which  any  bonds  or  other  securities  or  evidences  of  indebted- 
ness or  stock  are  held  by  the  corporation ;  and  to  do  any  acts  or 
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thin^  desig^ied  to  protect,  preserve,  improve,  or  enhance  the 
value  of  any  such  bonds  or  other  securities  or  evidences  of 
indebtedness  or  stock. 

"(5)  To  acquire,  own,  and  hold  such  real  and  personal  prop- 
erty' as  may  be  necessary  or  convenient  for  the  transaction  of  its 
business. 

**The  business  or  purpose  of  the  corporation  is  from  time  to 
time  to  do  any  one  or  more  of  the  acts  and  thingfs  herein  set 
forth. 

"The  corporation  shall  have  power  to  conduct  its  business  in 
other  states  and  in  forei^  countries,  and  to  have  one  or  more 
offices  out  of  this  state  and  to  hold,  purchase,  mort^a^e,  and 
convey  real  and  personal  property  out  of  this  state." 

On  the  14th  day  of  November,  1901,  fifteen  gentlemen,  in- 
cluding^ complainant  Harriman  and  two  other  directors  of  the 
Union  Pacific,  James  J.  Hill,  president  of  the  Great  Northern, 
and  two  members  of  J-  P.  Morjsfan  &  Company,  were  elected 
directors  of  the  Northern  Securities  Company.  Complainant 
Harriman  took  his  seat  at  the  board,  and  an  executive  committee 
of  five  was  elected,  of  which  he  was  one. 

November  15  resolutions  were  passed  authorizing:  the  purchase 
of  the  Northern  Pacific  stock  held  by  Harriman  and  Pierce,  as 
follows : 

"The  president  stated  that  he  now  had  an  opportunity  of 
acquiring  $37,023,000  par  value  of  the  common  stock,  and  $41,- 
085,000  par  value  of  the  preferred  stock,  of  the  Northern  Pacific 
Railway  Company,  at  an  aggrregfate  price  of  $91,407,500,  payable, 
as  to  $82,491,871,  in  the  fully  paid-up  and  nonassessable  shares 
of  this  company  at  par,  and,  as  to  the  remaining^  $8,915,629,  in 
cash. 

"On  motion,  and  by  affirmative  vote  of  all  the  directors  present, 
it  was — 

"Resolved,  That  the  president  be,  and  hereby  he  is,  authorized, 
in  behalf  of  this  company,  to  purchase  said  stock — namely, 
$37,023,000  par  value  of  the  common  stock,  and  $41,085,000  par 
value  of  the  preferred  stock  of  the  Northern  Pacific  Railway 
Company — ^at  an  a^^reg^ate  price  of  $91,407,500,  payable,  as  to 
$82,491,871  thereof,  in  the  fully  paid-up  and  non-assessable 
shares  of  the  capital  stock  of  this  company  at  par,  and,  as  to 
$8,915,629,  in  cash ;  and  that  the  officers  of  this  company  be, 
and  hereby  they  are,  authorized  to  issue  fully  paid-up  and  non- 
assessable shares  of  stock  of  this  company  to  the  amount  of 
$82,491,871,  and  to  pay  $8,915,629  in  cash,  in  consideration  of 
such  $37,023,000  of  the  common  stock  and  $41,085,000  of  the 
preferred  stock  of  the  Northern  Pacific  Railway  Company. 

"Resolved,  That  the  president  be,  and  hereby  he  is,  authorized 
at  any  time  to  retire  at  par,  for  cash,  any  and  all  preferred  stock 
of  the  Northern  Pacific  Railway  Company  that  may  be  acquired 
by  this  company,  and  in  case  such  retirement  shall  be  effected 
prior  to  January  1,  1902,  to  allow  interest  up  to  January  1,  1902. 

20  R  R  R-9 
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at  the  rate  of  4  per  cent,  per  annum  on  the  sum  receivable  for 
such  preferred  stock. 

"Resolved,  That  the  president  be,  and  hereby  he  is,  authorized 
in  behalf  of  this  company  to  purchase  at  their  par  value  an 
amount  of  the  convertible  certificates  of  the  Northern  Pacific 
Railway  Company,  to  be  issued  pursuant  to  the  resolutions  of 
the  board  of  directors  of  the  Northern  Pacific  Railway  Company, 
passed  November  13,  1901,  equal  to  seventy-five  eig^htieths  of  the 
par  amount  of  any  and  all  common  stock  qi  the  Northern  Pacific 
Railway  Company  that  shall  have  been  acquired  by  this  com- 
pany. 

"Resolved,  That  the  president  be,  and  hereby  he  is,  authorized, 
in  case  of  the  purchase  by  this  company  of  any  of  the  con- 
vertible certificates  of  the  Northern  Pacific  Railway  Company, 
to  convert  the  same  into  common  stock  of  the  Northern  Pacific 
Railway  Company  whenever  such  conversion  may  be  effected. 

"Resolved,  That  the  president  be,  and  hereby  he  is,  authorized 
to  borrow,  on  such  terms  as  he  may  arrange,  any  moneys  re- 
quired for  the  purpose  of  carrying^  out  the  fore^oing^  resolutions, 
and  to  make  all  financial  arrang^ements,  and  to  do  all  acts  and 
thing^s,  which  he  may  deem  needful  in  the  premises." 

Complainant  Harriman  and  his  codirectors  of  the  Union  Pa- 
cific were  not  present  at  this  meeting^,  but  were  present  at  the 
next  meeting"  of  the  board  on  November  19,  at  which  the  minutes 
of  the  meeting  of  November  15  were  read  and  on  motion  were 
approved. 

At  a  subsequent  meeting  of  the  executive  committee,  in  which 
Mr.  Harriman  participated,  the  form  of  the  company's  perma- 
nent stock  certificate,  being  the  usual  form,  was  unanimously 
approved. 

In  the  meantime,  and  on  November  18,  Harriman  and  Pierce 
had  delivered  their  Northern  Pacific  stock  to  the  Northern  Se- 
curities Company,  and  that  company  had  delivered  to  them  the 
824,000  shares  of  its  stock  and  $8,915,629  in  cash. 

The  Northern  Pacific  stock  certificates  received  from  Harri- 
man and  Pierce  were  surrendered  by  the  Securities  company  to 
the  Northern  Pacific  Railway  Company.  The  certificates  for  the 
370,230  shares  of  common  stock  were  exchanged  for  370,230 
shares  of  common  stock  issued  in  the  name  of  the  Northern 
Securities  Company.  The  certificates  for  the  410,580  shares  of 
preferred  stock  were  surrendered  to  the  Northern  Pacific  Rail- 
way Company  for  retirement,  and  paid  for  and  retired  as  po- 
vided,  the  transaction  resulting  in  the  receipt  by  the  Northern 
Securities  Company  of  certificates  for  347,090  shares  of  new 
common  stock.  This  made  717,320  shares,  and  the  Securities 
company  also  required  820,270  shares,  from  a  large  number  of 
separate  individual  owners.  And  from  a  large  number  of  stock- 
holders of  the  Great  Northern  1,181,242  shares  of  the  stock  of 
the  latter  company. 

At  a  meeting  of  the  board  of  directors  of  the  Northern  Se- 
curities Company  on  January  22,  1903,  at  which  complainant 
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Harriman  was  present,  the  sale  by  the  company  of  75,000  shares 
of  its  own  stock  for  cash  was  approved.  The  second  amended 
bill  says  $7,522,000  "was  issued  for  cash  used  for  the  purchase 
of  other  property,  and  for  corporate  purposes." 

From  the  organization  of  the  Securities  company  until  the 
aSinnance  of  the  decree  in  the  g^ovemment  suit,  hereafter  men- 
tioned, complainants  continued  to  exercise  the  ri^ht  of  holders  of 
824,000  shares  of  stock  in  the  Securities  company ;  received  after 
share  of  dividends,  and  gfave  their  proxy  to  vote  at  the  annual 
meetingfs  of  1902  and  1903. 

July  17,  1902,  Harriman  and  Pierce  and  the  Orej^on  Short 
Line  Company  pled^^ed  the  824,000  shares  of  Northern  Securi- 
ties Company  stock  to  the  Equitable  Trust  Company,  the  Short 
Line  Company  executing:  a  trust  indenture,  which  contained  this 
clause:  "The  deposit  and  pledgfe  hereunder  of  said  shares  of 
stock,  or  of  any  other  securities  which  shall  become  subject  to 
this  indenture,  shall  not  prevent  the  consolidation,  union,  or 
mei^er  with  any  other  corporation  of  the  Securities  company, 
or  of  any  other  corporation  by  which  said  securities  shall  have 
been  issued,  or  the  sale  of  its  property  or  the  distribution  of  its 
assets.  In  any  such  case  the  trustee  shall  receive  such  amounts 
of  stock,  bonds,  or  other  securities,  or  money,  or  of  either  or  all 
of  them,  as  the  holders  of  the  pledged  shares  of  stock  of  the 
Securities  company,  or  other  pledged  securities,  as  the  case  may 
be,  shall  be  entitled  to  receive,  and,  upon  receipt  thereof,  shall 
surrender  the  deposited  stock  certificates  or  other  securities." 

March  10,  1902,  a  bill  was  exhibited  in  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota  by  the  United  States 
a^inst  the  Northern  Securities  Company,  the  Northern  Pacific 
Railway  Company,  the  Great  Northern  Railway  Company,  James 
J.  HiU,  William  P.  Clougfh,  D.  Willis  James,  John  S.  Kennedy, 
J.  Pierpont  Morgan,  Robert  Bacon,  George  F.  Baker,  and  Daniel 
S.  Lamont,  to  restrain  the  violation  of  the  act  of  Congress  of 
July  2,  1890,  26  Stat,  at  L.  209,  chap.  647  (U.  S.  Comp.  Stat. 
1902,  p.  3200),  entitled  "An  Act  to  Protect  Trade  and  Com- 
merce against  Unlawful  Restraints  and  Monopolies,"  which  re- 
sulted April  9,  1903,  in  a  decision  in  favor  of  complainants  (120 
Fed.  721),  and  a  decree  as  follows: 

"That  the  defendants  above  named  have  heretofore  entered 
into  a  combination  or  conspiracy  in  restraint  of  trade  and  com- 
merce among  the  several  states,  such  as  an  act  of  Congress, 
approved  July  2,  1890,  entitled  *An  Act  to  Protect  Trade  and 
Commerce  against  Unlawful  Restraints  and  Monopolies,'  de- 
nounces as  illegal;  that  all  of  the  stock  of  the  Northern  Pacific 
Railway  Company  and  all  the  stock  of  the  Great  Northern  Rail- 
way Company,  now  claimed  to  be  held  and  owned  by  the  de- 
fendant, the  Northern  Securities  Company,  was  acquired  and  is 
now  held  by  it  in  virtue  of  such  combination  or  conspiracy  in 
restraint  of  trade  and  commerce  among  the  several  states ;  that 
the  Northern  Securities  Company,  its  officers,  agents,  servants, 
and  employees,  be,  and  they  are  hereby,  enjoined  from  acquiring, 
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or  attempting  to  acquire,  further  stock  of  either  of  the  aforesaid 
railway  companies;  that  the  Northern  Securities  Company  be 
enjoined  from  voting^  the  aforesaid  stock  which  it  now  holds  or 
may  acquire,  and  from  attempting;  to  vote  it,  at  any  meeting:  of 
the  stockholders  of  either  of  the  aforesaid  railway  companies, 
and  from  exercising:,  or  attempting:  to  exercise,  any  control, 
direction,  supervision,  or  influence  whatsoevel*  over  the  acts  and 
doing:s  of  said  railway  companies,  or  either  of  them,  by  virtue  of 
its  holding:  such  stock  therein ;  that  the  Northern  Pacific  Railway 
Company  and  the  Great  Northern  Railway  Company,  their  offi- 
cers, directors,  servants,  and  ag:ents,  be,  and  they  are  hereby, 
respectively  and  collectively  enjoined  from  permitting:  the  stock 
aforesaid  to  be  voted  by  the  Northern  Securities  Company,  or  in 
its  behalf,  by  its  attorneys  or  ag:ents,  at  any  corporate  election 
for  directors  or  officers  of  either  of  the  aforesaid  railway  com- 
panies, and  that  they,  togrether  with  their  officers,  directors, 
servants,  and  ag:ents,  be  likewise  enjoined  and  respectively  re- 
strained from  paying:  any  dividends  to  the  Northern  Securities 
Company  on  account  of  stock  in  either  of  the  aforesaid  railway 
companies  which  it  now  claims  to  own  and  hold;  and  that  the 
aforesaid  railway  companies,  their  officers,  directors,  servants, 
and  ag:ents,  be  enjoined  from  permitting:  or  suffering:  the  North- 
em  Securities  Company,  or  any -of  its  officers  or  ag:ents,  as  such 
officers  or  ag:ents',  to  exercise  any  control  whatsoever  over  the 
corporate  acts  of  either  of  the  aforesaid  railway  companies. 
But  nothing:  herein  contained  shall  be  construed  as  prohibiting: 
the  Northern  Securities  Company  from  returning:  and  transfer- 
ring: to  the  stockholders  of  the  Northern  Pacific  Railway  Com- 
pany and  the  Great  Northern  Railway  Company,  respectively, 
any  and  all  shares  of  stock  in  either  of  said  railway  companies 
which  said  the  Northern  Securities  Company  may  have  hereto- 
foie  received  from  such  stockholders  in  exchang:e  for  its  own 
stock;  and  nothing:  herein  contained  shall  be  construed  as  pro- 
hibiting: the  Northern  Securities  Company  from  making:  such 
transfer  and  assig:nments  of  the  stock  aforesaid  to  such  person 
or  persons  as  may  now  be  the  holders  and  owners  of  its  own 
stock  orig:inally  issued  in  exchang:e  or  in  payment  for  the  stock 
claimed  to  have  been  acquired  by  it  in  the  aforesaid  railway 
companies." 

The  case  was  broug:ht  to  this  court,  and  March  14,  1904,  the 
decree  was  affirmed.  193  U.  S.  197,  48  L.  Ed.  679,  24  Sup.  Ct. 
Rep.  436. 

March  22,  1904,  the  board  of  directors  of  the  Northern  Se- 
curities Company  adopted  the  following:  preamble  and  resolu- 
tions : 

"Whereas,  in  the  course  of  its  business,  this  company  has 
acquired,  and  now  holds,  1,537,594  shares  in  the  capital  stock  of 
the  Northern  Pacific  Railway  Company;  and  1,181,242  shares  in 
the  capital  stock  of  the  Great  Northern  Railway  Company ;  and 

''Whereas,  in  a  suit  broug:ht  by  the  United  States  ag:ainst  this 
company,  the  said  railway  companies,  and  others,  this  company 
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has  been  enjoined  from  voting  upon  the  shares  of  either  of  the 
said  railway  companies,  and  each  of  the  said  railway  companies 
has  been  enjoined  from  paying  to  this  company  any  dividends 
upon  any  of  the  shares  of  such  railway  company  held  by  this 
company;  and 

''Whereas,  this  company  has  issued,  and  there  are  now  out- 
standing, 3,954,000  shares  of  its  own  capital  stock ;  and 

"Whereas,  this  company  desires  and  intends  to  comply  with 
the  decree  in  the  said  suit,  fully  and  unreservedly,  and  without 
delay : 

"Resolved,  In  consideration  of  the  premises,  it  is  declared 
necessary  and  desirable  for  this  company  so  to  reduce  its  present 
stock  as  will  enable  it,  without  delay,  in  connection  with  such 
reduction,  to  distribute  amon^  its  shareholders  the  shares  of 
capital  stock  of  said  railroad  companies  held  by  it. 

"Resolved,  That  the  board  of  directors  of  this  company  hereby 
declares  it  advisable  that  article  (4th)  of  this  company's  cer- 
tificate of  incorporation  be  amended,  so  as  to  read  as  follows : 

"Fourth.  The  capital  stock  of  this  company  is  hereby  reduced 
to  three  million  nine  hundred  and  fifty-four  thousand  dollars 
($3,954,000),  and  shall  hereafter  be  three  million  nine  hundred 
and  fifty- four  thousand  dollars  ($3,9S4,(X)0),  divided  into  thirty- 
nine  thousand  five  hundred  and  forty  (39,540)  shares  of  one 
hundred  dollars  ($1(X))  each.  Such  reduction  of  capital  stock 
shall  be  accomplished  by  each  holder  of  outstanding  shares  of 
this  company's  stock  surrendering  to  the  company,  for  retire- 
ment, ninety-nine  (99)  per  centum  of  the  shares  held  by  him. 

"Upon  the  surrender  to  thi§  company,  by  any  shareholder,  of 
the  entire  number  of  shares,  and  parts  of  shares,  of  this  com- 
pany's stock,  which  he  is  hereby  required  to  surrender,  this 
company  will  assign  to  him,  for  each  share  so  surrendered, 
thirtv-nine  dollars  and  twenty-seven  cents  ($39.27)  of  the  stock 
of  the  Northern  Pacific  Railway  Company,  and  thirty  dollars  and 
seventeen  cents  ($30.17)  of  the  preferred  stock  of  the  Great 
Northern  Railway  Company,  and  proportional  amounts  thereof 
for  fractional  shares  of  the  stock  of  this  company. 

**The  board  of  directors  or  executive  committee  from  time 
to  time  shall  make  such  rules  and  reflations  as  it  shall  deem 
necessary  or  convenient  for  carrying*  out  the  provisions  hereof 
and  all  matters  pertaining  to  the  surrender  and  retirement  of 
the  stock  of  this  company,  or.  to  the  assignment  and  transfer  of 
the  stocks  of  the  said  railway  companies,  hereby  contemplated, 
shall  be  under  the  direction  of  the  board.  For  the  purposes 
hereof,  the  stockholders  of  this  company,  and  the  number  of 
shares  held  by  them,  respectively,  shall  be  determined  from  the 
stock  transfer  books  of  the  company,  which,  for  such  determina- 
tion, shall  be  closed  at  a  day  and  hour  to  be  determined  by 
resolution  of  the  board. 

"Resolved,  That  a  meeting  of  the  stockholders  of  this  com- 
pany, for  the  purpose  of  taking  action  upon  the  said  alteration  of 
the  certificate  of  incorporation  of  this  company,  and  also  upon 
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such  other  business  as  may  come  before  the  meeting,  be,  and  is 
hereby  called,  to  be  held  at  the  gfeneral  offices  of  this  company 
in  the  city  of  Hoboken,  county  of  Hudson,  and  state  of  New- 
Jersey,  at  11  o'clock  A.  M.,  on  April  21,  a.  d.  1904." 

Notice  was  according^ly  ^ven  that  the  meetingf  of  the  stock- 
holders would  be  held  on  April  21,  and  a  copy  of  the  resolutions 
and  an  explanatory  letter  were  sent  to  the  Attorney  General  < 
the  United  States.  Early  in  April  the  three  principal  complain- 
ants in  the  present  suit  presented  to  the  circuit  court  for  the 
district  of  Minnesota  their  petition  for  leave  to  intervene  in  the 
suit  of  the  United  States  ag^ainst  the  Northern  Securities  Com- 
pany, setting-  up  substantially  the  same  g^rounds  as  in  this  suit, 
and  seeking^  similar  relief.  This  application  was  heard  at  St. 
Paul  April  12  and  13.  The  government  appeared  by  the  At- 
torney General,  and  filed  a  declaration  that  it  was  satisfied  with 
the  relief  g^ranted.  April  19,  1904,  the  court  rendered  its  de- 
cision, denying  leave  to  intervene.     128  Fed.  808. 

Up  to  April  18,  1904,  the  Securities  Company  had  issued 
86,945  certificates  of  stock  and  there  had  been  16,000  transfers 
regfistered  on  the  books  of  the  company.  At  the  closing:  of  the 
transfer  books  on  that  day  there  were  3,953,971  shares  of  stock 
outstanding  in  the  hands  of  2,531  separate  holders. 

The  meeting:  of  the  stockholders  of  the  Northern  Securities 
Company  was  duly  held  April  21,  1904;  and  at  that  meeting  the 
stock  of  the  company  was  reduced  99  per  cent,  and  the  proposed 
pro  rata  distribution  of  the  stock  of  the  Northern  Pacific  Rail- 
way Company  and  of  the  preferred  stock  of  the  Great  Northern 
Railway  Company,  to  and  amongst  the  shareholders  of  the 
Northern  Securities  Company,  was  assented  to.  Two  million 
nine  hundred  and  forty-four  thousand  seven  hundred  and  forty 
shares  were  represented,  and  all  voted  for  the  plan  adopted  by 
the  directors. 

As  has  been  stated,  the  second  amended  bill  was  filed  after 
the  hearing  on  the  application  for  the  preliminary  injunction,  and 
it  was  therein  alleged,  among:  other  things,  that  the  Northern 
Securities  Company  was  incorporated  and  orgfanized  in  pur- 
suance of  a  combination  in  restraint  of  trade  and  commerce 
among:  the  several  states ;  that  the  said  company  was  to  "acquire 
and  permanently  hold  a  majority  of  the  shares  of  the  capital 
stock  of  said  Great  Northern  and  Northern  Pacific  companies 
and  control  the  operation  and  management  thereof  in  perpetuity, 
and  that  the  then  existing  holders  of  such  railway  shares  should 
deposit  the  same  with  said  holding  company  and  receive  in  lieu 
thereof  share  certificates  of  said  holding  company  upon  the  basis 
of  $180  par  value  of  its  stock  for  each  share  of  Great  Northern 
stock  and  $115  par  value  of  its  stock  for  each  share  of  Northern 
Pacific  stock,  and  that  said  holding  company  should  act  as  cus- 
todian, depositary,  or  trustee  of  said  railway  shares  on  behalf  of 
the  existing  stockholders  of  said  railway  companies  and  their 
assig^is. 
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"That  prior  to  the  incorporation  of  said  Northern  Securities 
Company  your  orator  Oregon  Short  Line  Railroad  Company  had 
acquired  and  at  the  time  of  the  incorporation  and  organization 
of  said  Securities  company  owned,  $37,023,000  par  value  .of  the 
common  stock  and  $41,085,000  par  value  of  the  preferred  stock 
of  the  defendant  Northern  Pacific  Railway  Company  represented 
by  certificates  issued  to  and  registered  in  the  name  of  your  orators 
Harriman  and  Pierce;  and  that  after  the  incorporation  of  the 
said  Northern  Securities  Company  had  been  resolved  upon  as 
aforesaid,  your  orators  Harriman,  Pierce,  and  Oregon  Short 
Line  Railroad  Company  agreed  with  the  promoters  and  incorpo- 
rators of  said  Northern  Securities  Company  to  transfer  to  and 
deposit  with  said  Northern  Securities  Company,  under  the  terms 
and  conditions  aforesaid,  the  said  shares  of  said  Northern  Pa- 
cific Railway  Company  ot  the  aggregate  par  value  of  $78,108,000 
owned  by  said  Oregon  Short  Line  Railroad  Company  as  afore- 
said, and  to  receive  in  exchange  therefor  certificates  of  said 
Northern  Securities  Company  representing  an  interest  therein  of 
$82,491,871  par  value  and  ^,915,629  in  cash,  and  in  pursuance 
of  said  agreement  your  orators  Harriman  and  Pierce,  acting  for 
your  orator  Oregon  Short  Line  Railroad  Company,  did,  on  or 
about  the  18th  day  of  November,  1901,  transfer  and  deliver  to 
said  Northern  Securities  Company  certificates  for  $37,023,000 
par  value  of  the  common  stock  and  $41,085,000  par  value  of  the 
preferred  stock  of  said  Northern  Pacific  Railway  Company 
owned  by  your  said  orator  as  aforesaid,  and  received  in  exchange 
therefor  certificates  of  said  Northern  Securities  Company 
representing  an  interest  in  $82,491,871  par  value  and  said 
cash.    *     *     *" 

"That  at  the  time  of  such  exchange,  on  said  18th  of  November, 
1901,  it  was  agreed  between  said  Harriman  and  Pierce  and  said 
defendant.  Northern  Securities  Company,  that  the  said  $41,- 
085,000  par  value  of  said  preferred  stock  of  the  said  Northern 
Pacific  Railway  Company  should  be  converted  into  common  stock 
of  said  Northern  Pacific  Railway  Company ;  that  said  preferred 
stock  was  subsequently  and  in  or  about  the  month  of  December, 
1901,  converted  by  said  defendant  Northern  Securities  Company 
into  common  stock  of  said  Northern  Pacific  Railway  Company 
of  the  same  par  value ;  that  certificates  for  $34,709,062  par  value 
of  such  common  stock  registered  in  its  name  dh  the  books  of 
said  railway  company  were  substituted  in  lieu  and  place  of  the 
certificates  for  said  preferred  stock;  that  said  Northern  Securi- 
ties Company  caused  said  original  common  stock  to  be  trans- 
ferred into  its  name  upon  the  books  of  said  railway  company, 
and  that  said  Northern  Securities  Company  now  holds  within 
the  jurisdiction  of  this  court  certificates  registered  in  its  name 
on  the  books  of  the  Northern  Pacific  Company  for  said  common 
stock  so  originally  received  from  your  orators  Harriman  and 
Pierce,  and  for  said  common  stock  into  which  said  preferred 
stock  was  so  converted  and  certificates  substituted  as  aforesaid." 

"Your  orators  are  advised  by  counsel,  and,  therefore,  aver, 
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that  the  effect  of  said  decree  of  April  9,  1903,  as  affirmed  by  the 
Supreme  Court  of  the  United  States,  was  to  adjudge  that  the 
Northern  Securities  Company  was  not  a  purchaser  or  owner, 
but  simply  a  custodian,  of  the  shares  of  stock  of  said  railway' 
company  acquired  and  held  by  it  as  aforesaid;  that  it  acquired 
and  held  possession  thereof  in  violation  of  said  anti-trust  act; 
that  it  acquired  no  title  thereto,  and  cannot  transfer  any  rig^hts 
in  respect  thereof;  and  that  the  le^al  and  equitable  owners  of 
said  shares  of  the  stock  of  said  railway  companies  were  and  are 
the  several  parties  who  originally  exchang^ed  the  same  for  stock 
of  the  Northern  Securities  Company  or  their  assies." 

The  prayer  of  the  bill  was  "that  it  be  decreed  that  said  proposed 
plan  of  distribution  is  illeg^al  and  contrary  to  law  and  in  viola- 
tion of  the  rigfhts  and  equities  of  your  orators,  and  that  the 
complainants  are  entitled  to  the  return  and  transfer  to  them 
by  the  defendant  Northern  Securities  Company  of  the  shares  of 
common  stock  of  said  Northern  Pacific  Railway  Company  which 
were  so  delivered  by  said  Harriman  and  Pierce  and  the  shares 
of  common  stock  into  which  the  preferred  stock  of  the  Northern 
Pacific  Railway  Company,  delivered  by  them,  were  converted,  in 
exchangfe  for  the  certificates  of  stock  of  the  Northern  Securities 
Company  so  issued  to  and  now  held  by  your  orators,  and  such  sum 
in  cash  as  may  be  just;  and  that  the  said  defendant,  Northern 
Securities  Company,  its  directors,  officers,  and  ag^ents,  may  be 
ordered  and  directed  to  indorse  the  certificates  now  held  by  it  for 
said  stock  of  the  Northern  Pacific  Railway  Company  to  your 
said  orator  Oreg^on  Short  Line  Railroad  Company  or  in  blank, 
and  deliver  the  same  to  your  orator  the  Equitable  Trust  Company 
of.  New  York  in  exchangee  for  the  stock  of  the  Northern  Se- 
curities Company  now  held  by  it,  to  be  held  subject  to  its  rights 
and  lien  as  trustee  aforesaid;  and  that  the  defendant  Northern 
Securities  Company,  its  directors,  officers,  ag^ents,  and  employees, 
be  perpetually  enjoined  and  restrained  from  in  any  manner  part- 
ing^ with,  disposing^  of,  transferring^,  assi^ing,  or  distributing^, 
any  part  of  said  stock  of  the  Northern  Pacific  Railway  Company 
so  received  from  your  orators  Harriman  and  Pierce  as  afore- 
said, or  any  common  stock  into  which  the  preferred  stock  re- 
ceived from  then  may  have  been  converted,  or  the  certificates 
now  representing  the  same  or  any  part  thereof,  except  to  return 
the  same  to  your  orators  in  exchange  for  its  own  stock  so  issued 
as  aforesaid  and  said  cash ;  and  that  your  orators  have  such 
other  or  further  or  general  relief  against  said  Northern  Securi- 
ties Company  as  shall  be  proper  and  just  under  the  circumstances 
of  the  case. 

"Your  orators  further  pra^^  that  the  defendant,  Northern  Se- 
curities Company,  may  be  enjoined  and  restrained  from  parting 
with,  disposing  of,  transferring,  assigning,  or  distributing,  said 
stock  of  the  Northern  Pacific  Railway  Company,  or  any  part 
thereof,  during  the  pendency  of  this  suit,  or  any  certificates  now 
representing  the  same." 

The  proofs  embraced  the  pleadings  and  decrees  in  the  suit  of 
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United  States  v.  Northern  Securities  Company;  the  ex  parte 
affidavits  of  Harriman,  Hill,  and  others;  the  deposition  of  Har- 
riman taken  before  the  Interstate  Commerce  Commission  at 
Chicago  in  January,  1902;  the  deposition  of  Harriman  taken  in 
the  suit  of  Minnesota  v.  Northern  Securities  Company  in  De- 
cember, 1902;  extracts  from  the  minutes  of  proceedingfs  of  the 
board  of  directors  of  the  Northern  Pacific  Railway  Company, 
and  of  the  executive  committee  and  board  of  directors  of  the 
Northern  Securities  Company. 

Messrs.  William  D,  Guthrie,  D,  T,  Watson,  R.  S,  Lovett, 
Maxwell  Evaris,  John  F.  Dillon,  R,  V.  Lindabury,  and  Bain- 
bridge  Colby,  for  petitioners. 

Messrs.  Elihu  Root,  John  G.  Johnson,  Francis  Lynde  Stetson, 
John  W.  Griggs,  W,  P.  Clough,  and  Thomas  Thacher,  for  re- 
spondent. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court: 

In  applying:  to  this  court  for  the  writ  of  certiorari  counsel  for 
complainants  insisted  that  the  circuit  court  of  appeals  had  prac- 
tically disposed  of  the  entire  controversy  on  the  merits,  although 
its  decree  only  reversed  the  order  of  the  circuit  court  granting: 
the  preliminary  injunction.  We  accepted  that  view  and  granted 
the  writ,  in  the  circumstances,  notwithstanding:  the  decree  was 
not  final.  In  our  opinion  the  record  presented  the  whole  case  to 
that  court  in  such  wise  that  it  migfht  properly  have  been  finally 
disposed  of  in  terms  by  its  decree,  in  accordance  with  the  well- 
settled  rule  upon  that  subject.  Mast,  F.  &  Co.  v.  Stover  Mfgf. 
Co.,  177  U.  S.  495,  44  L.  Ed.  860,  20  Sup.  Ct.  Rep.  708 ;  Castner 
r.  CoflFman,  178  U.  S.  183,  44  L.  Ed.  1027,  20  Sup.  Ct.  Rep.  842; 
Knoxville  v,  Africa,  77  Fed.  501. 

In  Western  U.  Teleg:.  Co.  v.  Pennsylvania  R.  Co.,  195  U.  S. 
540,  547,  ante,  p.  133,  25  Sup.  Ct.  Rep.  133,  the  circuit  court  had 
granted  a  preliminary  injunction  (120  Fed.  981),  which  was 
reversed  by  the  circuit  court  of  appeals.  59  C.  C.  A.  113,  123 
Fed.  33.  The  telegfraph  company  moved  that  the  decree  be 
modified  so  as  to  direct  the  dismissal  of  the  bill.  The  motion  was 
denied,  and  the  telegfraph  company  took  an  appeal  to  this  court. 
Subsequently  the  circuit  court  sua  sponte  entered  an  order  dis- 
missingf  the  bill,  and  the  telegfraph  company  appealed  therefrom 
to  the  circuit  court  of  appeals.  195  U.  S.  547,  ante,  p.  133,  25 
Sup.  Ct.  Rep.  133.  We  then  g^ranted  a  certiorari,  and,  consider- 
inor  both  appeals  tog^ether,  affirmed  the  decree  of  dismissal. 

In  the  present  case  we  granted  the  certiorari,  at  the  instance 
of  complainants,  before  the  case  had  g^one  back  to  the  circuit 
court,  and  shall  do  what  the  circuit  court  of  appeals  mig^ht  have 
done, — that  is,  finally  dispose  of  the  case  by  our  direction  to  the 
circuit  court. 

Complainants  deny  that  the  Securities  company  became  the 
owner  of  the  Northern  Pacific  Railway  shares,  and  assert,  to  the 
contrary,  that  the  company  held  the  shares  as  a  trustee  or  a 
bailee  for  complainants. 
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And  the  principal  ground  on  which  this  contention  is  rested 
is  that  it  was  so  adjudicated  by  the  circuit  court  for  the  district 
of  Minnesota  in  the  government  suit,  by  the  decree  of  April  9, 
1903,  affirmed  by  this  court. 

It  may  be  said  in  passing  that  complainants  were  not  parties 
of  record  to  that  suit,  and  that  they  were  not  parties  by  repre- 
sentation, if  the  effect  of  the  transfers  as  between  the  parties 
thereto  had  been  in  issue  and  the  vital  conflict  between  com- 
plainants and  the  corporation,  now  set  up,  then  existed  which 
would  destroy  the  community  of  interest  on  which  the  rule  of 
representation  is  founded.  And,  on  the  other  hand,  in  that  suit 
the  Northern  Securities  Company,  at  a  time  when  complainant 
Harriman  was  a  director,  answered  that  "every  share  of  the 
Great  Northern  company  and  the  Northern  Pacific  company, 
acquired  by  this  defendant,  has  been,  and  so  longf  as  it  remains 
the  property  of  the  defendant  will  continue  to  be,  held  and 
owned  by  it  in  its  own  right,  and  not  under  any  a^eement, 
promise,  or  understanding^  on  its  part,  or  on  the  part  of  its 
stockholders  and  officers,  that  the  same  shall  be  held,  owned,  or 
kept,  by  it  for  any  period  of  time  whatever,  or  under  any  agree- 
ment that  in  any  manner  restricts  or  controls  to  any  extent  any 
use  of  the  same  which  might  lawfully  be  exercised  by  any  other 
owner  of  said  stocks." 

But  we  are  of  opinion  that  the  circuit  court  did  not  determine 
the  quality  of  the  transfer  as  between  the  defendants  themselves, 
nor  was  that  the  purpose  of  the  government  proceedings. 

The  decree  of  April  9,  1903,  adjudged  that  defendants  had 
theretofore  entered  into  a  combination  or  conspiracy  in  restraint 
of  trade  and  commerce;  that  all  stock  of  either  of  the  railway 
companies  then  held  or  owned  by  the  Securities  company  was 
acquired  and  held  in  virtue  of  such  combination;  and  enjoined 
the  Securities  Company  and  the  two  railway  companies  from 
receiving,  or  permitting  the  exercise  of,  any  control  by  the 
Securities  company  over  either  railway,  or  any  exercise  of  the 
voting  power  of  the  railway  shares,  and  the  payment  or  reception 
of  dividends  upon  the  railway  shares  held  by  the  Securities 
company;  and  the  Securities  company  was  forbidden  from  ac- 
quiring further  stock  of  either  of  the  railway  companies. 

And  it  was  provided  that  nothing  should  be  construed  as 
prohibiting  the  Securities  company  from  returning  and  trans- 
ferring the  railway  shares  to  the  original  railway  stockholders 
who  had  delivered  their  shares  to  the  Securities  company  for 
shares  of  its  stock ;  or  to  such  person  or  persons  as  might  be  the 
hold^s  and  owners  of  its  own  stock  originally  issued  in  exchange 
or  in  payment  for  the  stock  claimed  to  have  been  acquired  by  it 
in  the  railway  companies. 

This  did  not  involve  a  decision  that  any  original  vendor  of  the 
railway  shares  was  entitled  to  a  judicial  restitution  thereof,  and 
such  was  the  view  of  the  circuit  court  itself,  for  in  its  opinion 
of  April  19.  1904,  the  court  said : 

"The  decree  was  wholly  prohibitory.    It  enjoined  the  doing  of 
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certain  threatened  acts,  and  so  long:  as  these  acts  are  not  done 
it  enforces  itself,  and  no  further  action  looking:  to  its  enforce- 
ment is  deemed  essential.  In  its  bill  of  complaint  the  United 
States  prayed,  among:  other  thin^,  for  a  mandatory  injunction 
a^inst  the  Securities  company  requiring:  it  to  recall  and  cancel 
the  certificates  of  stock  which  it  had  issued,  and  to  surrender  the 
stock  of  the  two  railway  companies  in  exchang:e  for  which  its 
stock  had  been  issued.  This  prayer  for  relief  was  denied.  The 
court  doubted  its  power  to  compel  stockholders  of  the  Securities 
company,  who  had  not  been  served  with  process,  and  were  not 
before  the  court  otherwise  than  by  representation  (if,  indeed, 
they  were  present  by  representation),  to  surrender  stock  which 
was  in  their  possession,  and  to  take  other  stock  in  lieu  thereof. 
It  accordingfly  contented  itself  with  an  order  which  rendered  the 
stock  of  the  two  railway  companies,  so  long:  <is  it  was  in  the 
hands  of  the  Securities  company,  valueless  for  the  purpose  of 
carrying:  out  the  objects  of  the  unlawful  combination  in  restraint 
of  interstate  trade.  The  gfovemment  was  satisfied  with  the  relief 
obtained;  and  expresses  itself  as  fully  satisfied  therewith  at  the 
present  time.  When  the  decree  was  entered  it  was  assumed  by 
the  court  that  when  the  stock  was  thus  rendered  valueless  in  the 
hands  of  the  Securities  company  the  stockholders  of  that  com- 
pany would  be  able,  and  likewise  disposed,  to  make  a  disposition 
of  the  stock  which,  under  all  the  circumstances  of  the  case, 
would  be  fair  and  just,  and  would  restore  it  to  the  markets  of 
the  world,  where  it  would  have  some  value,  instead  of  being:  a 
worthless  commodity.  It  was  thoug:ht  that  the  duty  of  thus 
disposing:  of  it  could  be  safely  left  to  the  stockholders  of  the 
Securities  company,  and  that,  if  any  controversy  arose  in  the 
dischargee  of  this  function,  in  view  of  the  situation  that  had  been 
created  by  the  decree,  it  would  be  a  controversy  that  would 
properly  form  the  subject-matter  of  an  independent  suit  between 
the  parties  immediately  interested.  It  is  true  that  the  decree 
contained  a  provision,  in  substance,  that  nothing:  therein  con- 
tained should  be  construed  as  prohibiting:  the  Securities  company 
from  returning:  to  the  stockholders  of  the  Northern  Pacific 
Railway  Company  and  the  Great  Northern  Railway  Company 
any  and  all  shares  of  stock  in  either  of  said  railway  companies 
which  the  Northern  Securities  Company  had  acquired  in  ex- 
changee for  its  own  stock,  and  that  nothing:  therein  contained 
should  be  construed  as  prohibiting:  the  Securities  company  from 
making:  such  transfer  of  the  stock  aforesaid  to  such  person  or 
persons  as  had  become  owners  of  its  own  stock  origeinally  issued 
in  exchang:e  for  the  stock  in  the  two  railway  companies;  but 
this  provision  was  purely  permissive.  It  did  not  command  that 
the  stock  should  be  so  returned  or  to  exclude  other  methods  of 
disposition  of  it  that,  in  view  of  all  the  circumstances,  mig:ht 
appear  to  be  more  cQuitable.  The  fact  that  the  directors  of  the 
Securities  company  have  proposed  to  its  stockholders  a  plan  of 
distributing:  the  stock  of  the  two  railway  companies  in  a  manner 
somewhat  different  from  that  which  was  tentatively  sug:g:ested 
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by  the  decree,  but  not  commanded,  cannot  be  regarded  as  a 
failure  to  obey  the  decree.  It  was  said  in  argument  that  one 
purpose  of  the  intervention  is  to  have  that  clause  of  the  decree 
which  is  now  merely  permissive  made  mandatory.  But  this 
would  be  to. modify  the  provisions  of  a  decree  which  has  become 
final  by  affirmance,  and  make  an  order  which  we  expressly  and 
on  full  consideration  declined  to  make  when  the  decree  was 
entered.    This  we  must  decline  to  do." 

The  decree  of  April  9,  1903,  was  affirmed  by  the  judgment  of 
this  court,  which,  of  course,  went  no  further  than  the  decree 
itself.  We  did,  indeed,  by  our  judgment  leave  the  circuit  court 
at  liberty  "to  proceed  in  the  execution  of  its  decree  as  the  cir- 
cumstances may  require,"  but  this  did  not  operate  to  change  the 
decree,  or  import  a  power  to  do  so  not  otherwise  possessed. 

Counsel  argue,  however^  that  certain  expressions  in  the  opinion 
of  Mr.  Justice  Harlan  so  enlarged  the  scope  of  the  decree  as  to 
give  it  the  effect  now  attributed  to  it  by  complainants. 

This  suggestion  is  inconsistent  with  the  settled  rule  that  gen- 
eral expressions  in  an  opinion,  which  are  not  essential  to  dispose 
of  a  case,  are  not  permitted  to  control  the  judgment  in  subse- 
quent suits.  Cohen  v.  Virginia,  6  Wheat.  399,  5  L.  Ed.  290; 
Carroll  v.  Carroll,  16  How.  279,  14  L.  Ed.  938.  But  we  do  not 
think  that  the  opinion  of  Mr.  Justice  Harlan  is  open  to  the  con- 
struction put  upon  it.  In  speaking  of  the  situation  as  between 
the  government  and  the  deifendants,  the  Securities  company  is 
sometimes  referred  to  as  the  custodian  of  the  shares  and  some- 
times as  the  absolute  owner,  but  in  the  sense  that  in  either  view 
the  combination  was  illegal.  For  the  purposes  of  that  suit  it  was 
enough  that  in  any  capacity  the  Securities  company  had  the 
power  to  vote  the  railway  shares  and  to  receive  the  dividends 
thereon.  The  objection  was  that  the  exercise  of  its  powers, 
whether  those  of  owner  or  of  trustee,  would  tend  to  prevent 
competition,  and  thus  to  restrain  commerce. 

Some  of  our  number  thought  that,  as  the  Securities  company 
owned  the  stock,  the  relief  sought  could  not  be  granted ;  but  the 
conclusion  was  that  the  possession  of  the  power,  which,  if  ex- 
ercised, would  prevent  competition,  brought  the  case  within  the 
statute,  no  matter  what  the  tenure  of  title  was. 

Treating  the  question  as  an  open  one,  it  seems  to  us  indis- 
putable that,  as  between  these  parties,  the  transaction  was  one 
of  purchase  and  sale.    The  situation  is  thus  well  put  by  Dallas,  J. : 

"The  resolution  which  authorized  the  acquisition  of  the  railway 
stock  on  behalf  of  the  Securities  company  was  adopted  by  its 
board  of  directors  at  a  meeting  at  which  Mr.  Harriman  was 
present  as  a  member  of  the  board,  and  the  only  authority  it  con- 
ferred was  *to  purchase  said  stock  *  *  *  at  an  aggregate  price 
of  $91,407,500,  payable,  as  to  $82,491,871  thereof,  in  the  fully 
paid-up  and  non-assessable  shares  of  the  capital  stock  of  this  com- 
pany at  par,  and,  as  to  $8,915,629,  in  cash.'  It  is  obvious  that 
this  resolution  contemplated  a  'purchase,'  and  not  a  bailment  or 
trust;  and  that  it  accurately  stated  the  nature  and  terms  of  the 
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contract  which  was  actually  made  by  and  with  the  Securities 
company  is  unequivocally  shown  by  what  was  done  in  pursuance 
of  it  The  railway  shares  were  unconditionally  assig^ned  to  that 
company.  The  price  specified  in  the  resolution  was  paid  by  it, 
and  this  payment  was  made  partly  in  cash  and  partly  in  shares 
of  its  own  stock,  for  which  corporate  certificates  in  the  ordinary 
form  were  delivered  and  accepted  *  *  *  The  complainants  re- 
ceived dividends  upon  the  stock  that  was  issued  to  them,  which 
were  paid  out  of  the  general  funds  of  the  Securities  company; 
and  by  its  indenture  to  the  Equitable  Trust  Company  of  New 
York  the  Oreg^on  Short  Line  Railroad  Company  irrefutably  as- 
serted its  ownership  of  the  Securities  company  stock  which  it 
thereby  pledg^ed." 

And  the  Securities  company  sold  75,000  shares  of  its  stock 
for  $7,522,000  cash,  "used,"  as  stated  in  the  bill,  "for  the  pur- 
chase of  other  property  and  for  corporate  purposes." 

But,  assuming  that  the  transaction  was  in  form,  and  at  least 
prima  facie  in  substance,  one  of  purchase  and  sale,  it  is  denied 
that  the  equitable  title  vested,  because,  as  allegfed  in  the  second 
amended  bill,  there  was  an  agreement  by  the  promoters  of  the 
Securities  company,  carried  out  by  that  company,  that  the  latter 
should  "acquire  and  hold  the  shares  of  said  railway  stocks,  as 
aforesaid,  as  custodian,  depositary,  or  trustee,  and  to  issue  in 
exchangee  therefor  its  own  share  certificates  upon  said  agreed 
basis."  And  here,  ag^ain,  we  concur  in  the  views  of  the  circuit 
court  of  appeals  as  expressed  by  Judg^e  Dallas. 

**The  a^eement  thus  set  up  is  not  in  accord  with  the  docu- 
mentary evidence  which  has  been  referred  to,  and  to  establish  its 
existence  a  clear  preponderance  of  proof  should  at  least  be  re- 
quired; whereas,  in  our  opinion  it  conclusively  appears  that  no 
such  ag^reement  was  ever  made.  Mr.  Harriman  himself  has  dis- 
tinctly testified  that  the  Northern  Pacific  stock  in  question  was 
sold ;  that  the  transaction  was  not  an  exchangee ;  that  he,  princi- 
pally, negotiated  the  sale ;  and  that  there  was  not  attached  to  the 
negotiations  any  conditions  except  as  to  price.  And  to  the  same 
effect  is  his  affidavit  in  this  case,  in  which  he  deposed  that  he  was 
urgfed  by  Messrs.  Morg^an  &  Company  to  dispose  of  the  Northern 
Pacific  stock  held  by  the  Oregon  Short  Line  Company,  and  that 
'they  further  stated  that,  upon  the  org^anization  of  the  proposed 
holding  company,'  not  that  it  would  take  as  custodian  or  trustee, 
but  that  'they  would  be  prepared  to  purchase  the  holdings  of 
stock  of  the  Northern  Pacific  owned  by  the  Oregon  Short  Line, 
and  pay  therefor  in  the  stock  of  the  holding-  company.'  These 
statements  of  that  one  of  the  complainants  having  most  knowl- 
edgfe  of  the  subject,  confirmed,  as  they  are,  by  the  other  evidence, 
make  it  quite  impossible  to  believe  that  the  railway  stock  was 
received  by  the  Securities  company  merely  as  a  custodian  or 
depositary.  The  only  agreement  upon  which  it  was  transferred 
was  an  unqualified  agreement  of  sale,  and  the  fact  that  the  design 
with  which  the  Securities  company  was  organized  has  been  com- 
pulsorily  abandoned  has  not  devested,  or  in  any  way  affected,  the 
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absolute  title  which,  by  executed  contract  of  purchase,  it  ac- 
quired. Undoubtedly,  it  was  anticipated  by  the  complainants,  as 
by  all  concerned,  that  the  rig^hts  ordinarily  incident  to  the  owner- 
ship of  stock,  including  the  rig^ht  to  vote  and  to  receive  dividends, 
would  be  exercisable  as  to  this  stock  by  the  Securities  company. 
But  expectation  is  not  contract,  and  therefore  the  frustration  of 
this  anticipation  cannot  be  said  to  have  occasioned  a  failure  of 
consideration.  The  only  consideration  a^eed  upon  was  payment 
of  the  price,  and  admittedly  that  payment  was  made." 

Complainants'  counsel  say,  in  respect  of  Mr.  Harriman's  testi- 
mony that  the  transaction  was  an  unconditional  purchase  and 
sale,  that  he  only  swore  to  his  opinion  on  a  question  of  law.  This 
will  hardly  do  when  applied  to  testimony  as  to  what  was  said  and 
done  in  conference  with  the  alleg^ed  promoters  of  the  Securities 
company.  When  Mr.  Harriman  testified  that  he  attached  to  his 
negotiations  in  the  sale  of  Northern  Pacific  stock  no  other  condi- 
tion than  that  of  the  price,  and  that  the  transaction  was  com- 
pleted, how  can  complainants  be  permitted  to  deny  that  this  was 
a  statement  of  fact?  And  how  can  the  establishment  of  the  con- 
tract and  its  terms  as  embodied  in  the  resolutions  of  November 
15,  1901,  approved  at  the  succeeding  meeting^  by  the  vote  of  Mr. 
Harriman,  and  which  appeared  to  be,  and  were  testified  to  by 
Mr.  Hill,  President  of  the  Securities  company,  as  constituting, 
the  only  contract  which  was  made  and  authorized,  be  over- 
thrown in  the  absence  of  any  evidence  to  the  contrary? 

The  consideration  received  by  complainants  consisted  of  money 
and  Northern  Securities  stock  certificates.  Those  certificates 
were  in  common  form,  and  each  was  a  muniment  of  the  holder's 
title  to  a  proportionate  interest  in  the  corporate  estate  vested  in 
the  corporation.  By  the  provisions  of  the  corporation  act  of  New 
Jersey,  and  its  certificate  of  incorporation,  the  Securities  company 
had  power  to  acquire  and  to  hold,  and  at  any  time  to  sell,  the 
shares  of  other  corporations.  And  under  that  act  it  had  power, 
in  the  discretion  of  its  directors  and  of  the  holders  of  two  thirds 
of  its  capital  stock,  at  any  time,  on  notice,  to  dissolve  and  to  wind 
up  the  corporation  and  distribute  its  assets.  Complainants  sub- 
jected themselves  to  this  power  in  acceptingf  the  shares  of  the 
Northern  Securities  company,  and  their  unqualified  transfer  of 
their  railway  stock  was  inconsistent  with  any  obligation  of  the 
Securities  company  to  retain  the  railway  shares  for  any  par- 
ticular period. 

In  acquiring  the  Securities  stock,  complainants  acquired  the 
ordinary  rights  of  stockholders  in  New  Jersey  business  corpora- 
tions, including  the  right  to  receive  dividends,  and  to  share  in  the 
distribution  of  the  assets  of  the  corporation  on  its  dissolution,  or 
of  any  surplus  of  assets  on  reduction  of  its  capital  stock.  In 
view  of  the  decree  of  the  circuit  court  for  the  district  of  Minne- 
sota in  the  government's  suit  the  continued  ownership  of  the 
railway  shares  became  useless  to  the  stockholders  of  the  Se- 
curities company,  and  accordingly  the  directors  decided  to  reduce 
the  capital  stock  and  distribute  the  surplus  of  assets  created  by 
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that  reduction,  and  the  resolutions  to  that  end  were  ratified  by  a 
vote  of  more  than  two  thirds  of  the  Securities  shares. 

By  the  transfer  of  the  Northern  Pacific  shares  and  the  pay- 
ment therefor  as  agreed  the  contract  was  executed,  and  the  im- 
plied obli^tions  resulting  from  the  relation  of  corporation  and 
stockholder  alone  remained  executory.  And  when  the  Securities 
company  resolved  to  distribute  these  railway  shares  ratably  amon/af 
all  its  stockholders,  it  did  this  in  performance  of  its  contract  with 
them,  and  not  in  repudiation  of  it.  It  is  the  complainants  who 
are  seeking-  the  determination  and  repudiation  of  the  contract. 
Their  final  contention  in  that  reg^ard  is  that  they  are  entitled  to  a 
decree  rescinding  the  contract  of  ourchase  and  sale,  and  directing 
the  return  of  the  railway  shares  parted  with  by  them  thereunder, 
because  of  the  ille^ity  of  the  transaction  as  adjudged  in  the 
Federal  courts. 

And  this  in  defiance  of  the  settled  rule  that  property  deliv- 
ered under  an  illegal  contract  cannot  be  recovered  back  by  anv 
party  in  pari  delicto.  "The  general  rule,  in  equity,  as  at  law," 
said  Mr.  Justice  Grav  in  St.  Louis,  V.  &  T.  H.  R.  Co.  z\  Terre 
Haute  &  I.  R.  Co..  145  U.  S.  393,  36  L,  Ed.  748,  12  Sup.  Ct. 
Rep.  953,  "is,  In  pari  delicto  potior  est  conditio  defendentis ;  and 
therefore  neither  party  to  an  illeg^al  contract  will  be  aided  by  the 
court,  whether  to  enforce  it  or  to  set  it  aside.  If  the  contract  is 
illegal,  aflSrmative  relief  against  it  will  not  be  granted,  at  law  or 
in  equity,  unless  the  contract  remains  executory,  or  unless  the 
parties  are  considered  not  in  equal  fault,  as  where  the  law  vio- 
lated is  intended  for  the  coercion  of  the  one  party,  and  the  protec- 
tion of  the  other,  or  where  there  has  been  fraud  or  oppression  on 
the  part  of  the  defendant.  Thomas  v,  Richmond,  12  Wall.  349, 
355,  20  L.  Ed.  453,  456 ;  Congress  &  E.  Spring  Co.  v,  Knowlton, 
103  U.  S.  49,  26  L.  Ed.  347 ;  Story  Eq.  Jur.  §  298.  *  *  * 
When  the  parties  are  in  pari  delicto,  and  the  contract  has  been 
fully  executed  on  the  part  of  the  plaintiff,  by  the  conveyance  of 
property,  or  by  the  payment  of  money,  and  has  not  been  re- 
pudiated by  the  defendant,  it  is  now  equally  well  settled  that 
neither  a  court  of  law  nor  a  court  of  equity  will  assist  the  plain- 
tiff to  recover  back  the  property  conveyed  or  monev  paid  under 
the  contract.  Thomas  v.  Richmond,  12  Wall.  349,  355.  20  L.  Ed. 
453,  456;  Ayerst  v.  Jenkins,  L.  R.  16  Eq.  275,  284." 

That  was  a  suit  in  equity  by  the  maker  of  an  authorized  lease 
of  a  railway  and  franchises,  against  the  lessee,  to  enforce  an 
attempted  repudiation  of  the  lease  by  the  former,  on  the  ground 
of  the  illegality.  The  lease  was  for  nine  hundred  and  ninety-nine 
years,  of  which  but  a  few  years  had  elapsed  at  the  date  of  the 
attempted  rescission. 

The  illegality  of  the  lease  and  the  consequent  breach  of  public 
duty  were  manifest,  but  the  right  of  the  lessor,  therefore,  to 
maintain  the  suit  was  denied  by  this  court. 

In  the  present  case  complainants  seek  the  return  of  property 
delivered  to  the  Securities  company  pursuant  to  an  executed 
contract  of  sale  on  the  ground  of  the  illegality  of  that  contract, 
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but  the  record  discloses  no  special  considerations  of  equity, 
justice,  or  public  policy,  which  would  justify  the  courts  in  re- 
laxing the  rifi^or  of  the  rule  which  bars  a  recovery. 

The  circuit  court  decrees  put  at  rest  any  question  that  the 
ratable  distribution  resolved  upon  was  in  violation  of  public 
policy. 

And  it  is  clear  enougfh  that  the  delivery  to  complainants  of  a 
majority  of  the  total  Northern  Pacific  stock  and  a  ratable  dis- 
tribution of  the  remaining:  assets  to  the  other  Securities  stock- 
holders would  not  only  be  in  itself  inequitable,  but  would  directly 
contravene  the  object  of  the  Sherman  law  and  the  purposes  of 
the  g^ovemment  suit. 

The  Northern  Pacific  system,  taken  in  connection  with  the 
Burlingfton  system,  is  competitive  with  the  Union  Pacific  system, 
and  it  seems  obvious  to  us,  the  entire  record  considered,  that  the 
decree  sought  by  complainants  would  tend  to  smother  that  com- 
petition. 

While  the  superior  equities,  as  agfainst  complainants'  present 
claim,  of  the  many  holders  of  Securities  shares  who  purchased 
in  reliance  on  the  belief  that  they  thereby  acquired  a  ratable 
interest  in  all  of  the  assets  of  the  Securities  company,  are  too 
plain  to  be  i^ored. 

The  illegal  contract  could  not  be  made  legfal  by  estoppel,  but 
the  ownership  of  the  assets,  unaffected  by  a  special  interest  in 
complainants,  could  be  placed  beyond  dispute  on  their  part  by 
their  conduct  in  holding:  the  Securities  company  out  to  the  world 
as  unconditional  owner. 

And,  without  repeating:  in  detail  what  has  been  already  set 
out,  it  is  plain  that  rigfht  of  rescission  of  the  executed  contract 
of  November  18,  1901,  even  if  rescission  could  have  otherwise 
been  sustained,  had  been  lost  by  acquiescence  and  laches  at  the 
time  this  bill  was  filed. 

Since  the  transfer  of  that  date  Securities  stock  had  passed  into 
the  hands  of  more  than  2,500  holders,  many  of  them  in  Great 
Britain,  France,  and  other  parts  of  Europe;  nearly  a  year  after 
the  filing:  of  the  g:overnment  bill  75,000  shares  were  sold  for 
cash,  complainant  Harriman  concurring:;  some  months  after, 
Harriman  and  Pierce  and  the  Oreg:on  Short  Line  Company 
pledg:ed  their  824,000  shares  to  the  Equitable  Trust  Company; 
notwithstanding:  the  decree  of  April  9,  1903,  they  stood  upon  their 
rig:hts  as  shareholders;  and  it  was  not  until  after  March  22, 
1904,  when  defendant's  board  of  directors  resolved  upon  a  ratable 
distribution,  that  complainants  undertook  to  chang^e  an  election 
alreadv  so  pronounced  as  to  be  irrevocable  in  itself  in  view  of 
the  rig:hts  of  others. 

We  reg:ard  the  contention  that  complainants  are  exempt  from 
the  doctrine  in  pari  delicto  because  the  parties  acted  in  g:ood 
faith  and  without  intention  to  violate  the  law  as  without  merit. 
With  knowledg:e  of  the  facts  and  of  the  statute,  the  parties 
turned  out  to  be  mistaken  in  supposing:  that  the  statute  would 
not  be  held  applicable  to  the  facts.     Neither  can  plead  ig:norance 
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of  the  law  as  against  the  other,  and  defendant  secured  no  unfair 
advantage  in  retaining:  the  consideration  voluntarily  delivered  for 
the  price  agreed. 

Perhaps  it  should  be  noticed  that  the  bill  soug^ht  the  return 
of  two  parcels  of  Northern  Pacific  common  stock,  the  370,230 
shares  delivered  to  the  Securities  company,  November  18,  1901, 
and  the  347,090  shares  received  December  27,  1901,  from  th?j 
Northern  Pacific  company  on  the  retirement  of  preferred  stock. 

Early  in  1901  the  Hill-Morgan  party  held  a  majority  of  the 
common  stock,  and  had  asserted  the  intention  to  retire  the  pre- 
ferred stock,  "without,"  as  Mr.  Harriman  testified,  "affording 
the  holders  of  the  preferred  stock  the  right  to  participate  in  any 
new  securities  that  might  be  issued.'* 

With  full  knowledge  of  that  intention,  the  proceedings  of  the 
two  companies  followed  in  November,  1901,  and  the  absolute 
and  unconditional  sale  and  purchase,  as  we  hold  the  transaction 
to  have  been. 

We  find  no  evidence  of  any  express  agreement  that  complain- 
ants should  be  entitled  to  the  new  common  stock,  and  it  was 
certainly  not  the  natural  increase  of  the  old  stock,  but  the  result 
of  the  exercise  of  the  right  of  subscription.  The  purchase  by 
the  Securities  company  was  on  its  own  account,  and  not  in 
trust,  and  cannot  be  disturbed  because  of  illegal  purpose  at  the 
clamor  of  parties  in  pari  delicto.  And  there  is  here  no  offer  of 
the  restoration  of  the  status  quo,  if  that  were  practicable. 

Doubtless  it  became  the  duty  of  the  Securities  company  to  end 
a  situation  that  had  been  adjudged  unlawful,  and  this  could  be 
effected  by  sale  and  distribution  in  cash,  or  by  distribution  in 
kind,  and  the  latter  method  was  adopted,  and  wisely  adopted, 
as  we  think,  for  the  forced  sale  of  several  hundred  millions  of 
stock  would  have  manifestly  involved  disastrous  results. 

In  fine,  the  title  to  these  stocks  having  intentionally  been 
passed,  the  former  owners,  or  part  of  them,  cannot  reclaim  the 
specific  shares,  and  must  be  content  with  their  ratable  proportion 
of  the  corporate  assets. 

Decree  affirmed;  cause  remanded  to  Circuit  Court  with  a  di- 
rection to  dismiss  the  bill. 


Sanitary  Dist.  of  Chicago  v,  Pittsburgh,  Ft.  W.  &  C.  Ry. 

Co.  et  al, 

(Supreme  Court  of  Illinois,  Oct.  14,  1905.) 
[75  N.  E.  Rep.  248.] 


Pleading— Allegations  as  to  Title — Conclusiveness  on  Party  Plead- 
ing.— In  a  proceeding  to  condemn  land,  the  allegations  of  the  petition 
as  to  the  title  of  defendants  are  conclusive  on  petitioner,  and  defend- 
ants need  not  prove  their  title. 

Eminent  Domain — Petition — Requisites. — In  a  proceeding  to  con- 
demn land,  it  is  the  duty  of  the  petitioner  to  ascertain  the  title  to  the 
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premises  before  commencing  the  proceeding,  and  to  name  the  owner 
in  the  petition;  and,  if  the  title  is  less  than  a  fee  simple,  it  should  be 
so  stated. 

Same — Issues. — While  only  a  petition  and  cross-petition  are  con- 
templated by  the  statute  authorizing  condemm^tion  proceedings,  the 
record  must  show  some  sort  of  objection,  issue,  or  traverse  to  justify 
a  decision  of  the  court  as  to  title. 

Same — Evidence  as  to  Compensation.* — ^Where  land  sought  to  be 
condemned  for  publi<:  use  is  a  portion  of  a  freight  terminal  of  a  rail- 
way system,  it  has  no  market  v^lue,  and  the  market  value  of  other 
property  is  not  the  criterion  for  ascertaining  the  compensation  which 
should  be  made. 

Same. — In  a  proceeding  to  condemn  land  used  as  a  freight  terminal, 
evidence  of  the  extent  of  the  business  transacted  at  the  terminal 
station,  as  well  as  the  capacity  of  the  property  for  extension  to  meet 
the  increasing  demands  of  the  business,  is  properly  admitted. 

Evidence — Experts — Qiialification.t — In  a  proceeding  to  condemn 
land  occupied  as  a  railway  freight  terminal,  witnesses  who  knew  the 
value  of  property  used  as  a  freight  terminal  were  qualified  to  testify 
as  experts  as  to  the  value  of  property  sought  to  be  condemned,  al- 
though they  did  not  know  the  market  value  of  property  generally  in 
the  city  in  which  the  property  in  question  was  situated. 

Eminent  Domain — ^Value  of  Property — ^Evidence — Return  for  'tax- 
ation.— In  condemnation  proceedings,  returns  of  the  property  for  tax- 
ation, made  by  the  lessee  of  the  owner,  were  not  conclusive  on  the 
question  of  value. 

Same — Immediate  Possession — Instruction. — In  a  proceeding  to 
condemn  land  for  public  use,  in  which  there  is  no  stipulation  as  to 
when  possession  of  the  land  shall  be  taken,  it  is  not  error  to  instruct 
the  jury  that,  if  the  time  taken  to  remove  a  portion  of  the  land  which 
it  was  proposed  to  remove  would  affect  the  amount  of  damages  to  the 
remainder,  they  should  estimate  the  same  on  the  basis  of  what  should 
be  the  ordinary  and  natural  consequences  to  the  strip,  and  the  dam- 
ages resulting  therefrom. 

Appeal  from  Circuit  Court,  Cook  County;  R.  W.  Clifford, 
Jud^e. 

Condemnation  proceeding's  by  the  Sanitary  District  of  Chicago 
ag-ainst  the  Pittsburg^h,  Ft.  Wayne  &  Chicago  Railway  Company 
and  others.    From  the  judgement,  petitioner  appeals.    Affirmed. 

James  Todd  and  Eddy,  Haley  &  Wetten  (P,  C,  Haley  and 
Charles  H.  Pef^ler,  of  counsel),  for  appellant. 

Wilson,  Moore  &  Mcllvaine,  Herriek,  Allen,  Boyeson  &  Mar- 
tin, and  Loesch  Bros.  &  Hoivell,  for  appellees. 

Cartwright,  C.   J.     Appellant  filed  in  the  circuit   court  of 


♦For  the  authorities  in  this  series  on  the  question  whether  where 
property,  by  reason  of  being  applied  to  a  particular  use,  has  a  par- 
ticular value  to  its  owner,  that  value  is  to  be  allowed  as  compensation 
for  its  condemnation,  see  Atlantic  Coast  Line  R.  Co.  v.  Postal  Tel- 
egraph Cable  Co.  (Ga.),  14  R.  R.  R.  643,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  643  (measure  and  elements  of  damages  where  railroad  right  of 
way  is  condemned  for  use  of  telegraph  line);  note  appended  to 
Orleans  &  J.  Ry.  Co.  v.  Jefferson  &  L.  P.  Ry.  Co.  (La.),  16  Am.  & 
Eng.  R.  Cas.,  N.  S.,  699. 

fFor  the  authorities  in  this  series  on  the  question  of  the  admis- 
sibility of  expert  and  opinion  evidence,  see  foot-note  appended  to 
Schutz  V,  Union  Ry.  Co.  of  New  York  City  (N.  Y.),  15  R.  R.  R.  777. 
38  Am.  &  Eng.  R.  Cas.,  N.  S..  777. 
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Cook  county  its  petition  for  the  ascertainment  of  just  compensa- 
tion to  be  paid  to  appellees  for  that  part  of  blocks  69,  70,  71,  and 
72,  and  that  part  of  Monroe  street  vacated,  all  in  school  section 
16,  township  39,  rang^e  14,  in  the  city  of  Chicagfo,  lying:  easterly 
of  a  certain  line  begfinning:  at  a  fixed  point  in  the  south  line  of 
Madison  street  and  running  thence  southerly,  by  the  way  of 
other  fixed  points,  to  a  point  in  the  north  line  of  \'an  I>uren 
street,  as  described  in  the  petition,  for  the  purpose  of  deepening:, 
widening:,  and  improving:  the  Chicajjo  river  between  the  south 
line  of  Madison  street  and  the  north  line  of  \'an  Huren  street; 
the  eastern  boundary  of  the  tract  being:  the  center  thread  of  the 
Chicag:o  river.  The  Pittsburg^h,  Ft.  Wayne  &  Chicag:o  Railway 
Company  and  its  lessees,  the  Pennsylvania  Railroad  Company 
and  the  Pennsylvania  Company,  filed  their  cross-petition,  setting: 
forth  that  the  strip  of.  land  soug:ht  to  be  taken  was  a  part  of  a 
tract  of  land  constituting:  the  passeng:er  and  freig:ht  station  of  the 
Pittsburg:h,  Ft.  Wayne  &  Chicag^o  Railway  Company  and  its 
lessees;  that  said  tract  was  inproved  with  a  station,  bag:g:ag:e 
rooms,  power  houses,  freigfht  houses,  offices,  freig:ht  tracks,  team 
tracks,  and  other  like  improvements;  that  it  constituted  the 
principal  terminal  station  of  the  railway  systems  of  the  cross- 
petitioners  m  the  city  of  Chicag:o;  and  that  by  reason  of  the 
taking:  of  the  strip  to  be  appropriated  by  the  petitioner  the 
remainder  of  the  property  would  be  g:reatly  damag:ed.  It  was 
ag:reed  that  the  compensation  to  be  paid  for  the  lands  taken  and 
any  consequent  damagfe  to  the  remainder  should  be  assessed  in 
one  sum.  Preliminary  to  the  trial  by  jury  of  the  amount  of 
compensation  and  damag:e,  the  petitioner  moved  the  court  to  as- 
certain and  determine  that  the  west  bank  of  the  Chicag^o  river 
was  upon  a  certain  line  alleg:ed  to  have  been  established  by  an 
ordinance  of  the  city  of  Chicag:o  passed  on  March  16,  1857.  The 
position  of  petitioner  on  that  motion  was  that  the  leg:al  dock  line 
was  established  by  that  ordinance,  which  at  some  places  was 
west  of  the  actual  dock  line  in  the  possession  of  the  defendants 
and  as  it  had  existed  for  many  years,  and  that  the  defendants 
should  be  limited  to  compensation  to  that  line,  except  where 
conveyances  to  the  railroad  company  limited  the  easterly  bound- 
ary to  lines  west  of  the  dock  line  and  where  the  railroad  company 
had  deeded  lands  away.  Petitioner  contended  that,  so  far  as 
the  actual  dock  line  in  the  possession  of  the  defendants  was 
located  east  of  the  line  described  in  the  ordinance,  the  defendants 
had  intruded  on  the  bed  of  the  river;  that  if  the  defendants 
caused  land  to  be  made  in  the  river  outside  of  the  leg:al  line 
they  committed  a  wrong:,  and  were  not  entitled  to  the  possession 
of  such  made  land  or  compensation  therefor.  The  petitioner 
also  contended  that  it  should  not  be  required  to  pay  for  the 
vacated  end  of  Monroe  street  described  in  its  petition,  on  account 
of  certain  reservations  by  the  city,  in  the  vacation,  of  a  rig:ht  to 
lay  and  maintain  g:as  and  water  pipes  and  sewers  therein,  and 
because  the  vacated  premises  were  to  be  used  for  the  purposes 
of  a  passeng:er  station,  and  were  not  so  used,  but  were  used  for 
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freight  and  team  tracks.  The  court,  after  hearing  the  evidence 
of  the  respective  parties,  found  and  adjudg^ed  that  the  west 
boundary  line  of  the  river  was  the  line  of  the  existing^  dock  in 
front  of  the  property;  that  the  defendants  had  certain  rig^hts  in 
Adams  and  Jackson  streets  under  ordinances  and  contracts,  and 
had  title  to  the  vacated  part  of  Monroe  street,  subject  to  the 
rig^hts  of  the  city  of  Chicag^o  therein.  To  the  decision  of  the 
court  on  these  questions  the  petitioner  excepted.  A  jury  trial 
followed,  resulting  in  a  verdict  finding:  the  just  compensation 
for  the  land  taken  and  damages  to' the  remainder  to  be  $1,389,940. 
The  court  overruled  petitioner's  motion  for  a  new  trial,  and 
petitioner  excepted  and  prayed  for  an  appeal,  which  was  allowed. 
The  proceeding  before  the  court  as  to  title  was  not  based  upon 
any  issue  in  the  pleading^s.  The  petitioner  described  the  property 
which  it  desired  to  appropriate,  lying:  easterly  of  the  line  de- 
scribed in  the  petition,  between  Madison  street  on  the  north  and 
Van  Buren  street  on  the  south,  and  having:  its  east  boundary  line 
in  the  center  thread  of  the  Chicag^o  river.  As  a  matter  of  fact, 
the  easterly  part  from  the  dock  line  to  the  center  of  the  river 
was  submerg^ed  by  the  waters  of  a  navigfable  stream  and  was 
already  subject  to  the  easement  of  navig^ation.  The  statute  re- 
quires a  petition  setting:  forth  a  description  of  the  property 
soug:ht  to  be  taken,  with  the  names  of  the  persons  interested  as 
owners  or  otherwise,  and  if  the  estate  soug:ht  to  be  condemned 
is  a  limited  one  or  subject  to  conditions  or  restrictions,  either 
in  the  title  or  mode  of  use,  or  if  it  is  incumbered  by  some  public 
easement  or  rig:ht,  it  should  be  set  out  in  the  petition.  The 
averments  of  the  petition  as  to  the  nature  or  extent  of  the  estate 
or  title  of  the  defendants  are  not  binding:  on  the  defendants,  and 
upon  a  proper  issue  the  court  may  determine  such  questions; 
but  such  averments  are  binding:  on  the  petitioner,  and  the  de- 
fendants are  not  required  to  establish  their  title.  Peoria  &  Rock 
Island  Railway  Co.  v.  Bryant,  57  111.  473.  If  a  corporation  en- 
titled to  exercise  the  rig:ht  of  eminent  domain  claims  that  it 
already  has  a  rig:ht  to  take  land,  a  petition  for  condemnation  is 
not  the  proper  proceeding:  to  try  that  question.  It  was  the  duty 
of  the  petitioner  to  ascertain  the  title  to  the  premises  before 
commencing:  the  proceeding:,  and  to  name  in  the  petition  the 
owner  of  the  premises,  and,  if  the  title  was  less  than  a  fee 
simple  or  subject  to  an  easement,  it  should  have  been  stated  in 
the  petition.  Peoria,  Pekin  &  Jacksonville  Railroad  Co.  v.  L?.u- 
ne,  63  111.  264.  There  was  no  averment  on  the  subject  In  the 
petition,  and,  so  far  as  it  was  concerned,  the  defendant*^  were 
to  be  regarded  as  the  owners  of  an  unincumbered  title.  Th'^y 
were  in  the  actual  possession  of  the  land  to  the  existing:  dock 
line,  and  had  been  for  many  years,  and  under  the  petition  they 
were  not  required  to  prove  title.  While  only  a  petition  and 
cross-petition  are  contemplated  by  the  statute,  the  record  must 
show  some  sort  of  objection,  issue,  or  traverse  to  justify  a  de- 
cision by  the  court  as  to  title,  and  in  this  case  there  was  nothing- 
of  the  kind.     But  althoug:h  the  proceeding:  was  irreg:ular,  and 
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not  authorized  by  any  rule  of  practice,  the  parties  joined  in  it 
without  objection,  and  offered  evidence  as  to  what  part  of  the 
land  was  already  subject  to  the  easement  of  navigation  and  to 
what  line  the  defendants  were  legfally  entitled  to  occupy.  If  it 
may  be  considered  that  the  defendants  waived  their  rig^ht  to 
have  the  question  submitted  on  proper  pleadings,  we  think  the 
conclusions  of  the  court  were  correct. 

The  charter  of  the  city  of  Chicagfo  in  force  in  1857  g^ave  the 
city  power  to  widen  and  improve  the  Chicagfo  river,  and,  in- 
ferentially  at  least,  to  establish  dock  lines,  and  required  the 
council  to  give  notice  to  the  owner  of  an  intention  to  appropriate 
land  for  widening  the  river.  After  such  notice,  commissioners 
were  to  be  appointed  to  ascertain  and  assess  the  damag^es  and 
compensation  due  the  owners  of  land  taken  and  to  assess  such 
damag:es  on  property  benefited  by  the  improvement.  On  March 
16,  1857,  an  ordinance  was  passed,  which  was  approved  on 
March  18,  1857,  establishing  dock  lines  on  each  side  of  the 
Chicag:o  river  from  Madison  street  to  Van  Buren  street.  On 
March  23,  1857,  the  city  clerk  was  directed  to  advertise  in  the 
corporation  newspapers  that  the  common  council  intended  to 
t?ke  and  appropriate  so  much  land  as  was  necessary  to  straigfhteil 
and  widen  said  river  from  Madison  street  to  Van  Buren  street, 
in  accordance  with  a  survey  on  file  in  the  clerk's  office.  On 
April  3,  1857,  commissioners  were  appointed  to  assess  the  dam- 
ages for  widening:  the  river  from  Madison  street  to  Van  Buren 
street,  and  on  April  20th  two  commissioners  were  appointed  in 
place  of  two  of  the  original  commissioners.  On  April  27,  1857, 
there  was  a  report  to  the  council  by  a  committee,  recommending: 
that  the  east  line  of  the  survey  for  the  purposes  of  widening 
the  river  should  be  on  a  certain  line  east  of  said  first  survey, 
and  this  was  concurred  in  by  the  council.  On  May  11th  a  com- 
missioner was  appointed  in  place  of  another,  and  on  May  14th 
another  commissioner  was  substituted.  The  ordinance  estab- 
lishing: the  dock  lines  could  not  be  changfed,  except  by  another 
ordinance;  but  all  the  evidence  showed  that  the  ordinance  was 
preliminarv'  to  a  condemnation  proceeding:  for  the  purpose  of 
widening:  the  river  and  establishing:  the  dock  lines,  that  while 
the  proceeding:  was  still  incomplete  the  council  concluded  to 
chang:e  the  west  line  from  the  survey,  and  that  the  plan  was  never 
carried  into  effect.  So  far  as  the  record  shows,  nothing:  further 
was  ever  done  in  the  matter,  and  in  1881  an  ordinance  was  passed 
for  widening:  the  river  between  Adams  street  and  Van  Buren 
street  and  condemning:  therefor  certain  premises,  and  a  petition 
was  filed  in  court  for  the  condemnation  of  the  same,  but  was 
never  broug:ht  to  trial.  The  evidence  showed  that  the  dock 
between  Madison  and  Adams  streets  was  orig:inallv  constructed 
nn  the  present  line  in  1856  and  has  been  reconstructed  several 
times  on  the  same  line.  There  was  evidence  that  in  making: 
excavations  between  Adams  street  and  \'an  Buren  street  it  was 
found  that  the  shore  line  was  at  some  time  west  of  the  dock  line 
and  that  there  were  remains  of  an  old  dock  west  of  said  line; 
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but  the  present  dock  had  existed  for  a  ^reat  many  years,  and 
had  been  in  the  possession  of  the  defendants,  and  so  far  as 
the  evidence  shows  the  dock  was  placed  where  the  owners  of 
the  abutting  land  had  the  le^al  ri^ht  to  place  it,  not  beyond  the 
line  of  navig^ability  of  the  stream,  and  not  obstructing  navig^ation 
or  impairing  the  rights  of  others.  City  of  Chicag^o  v,  Laflin. 
49  111.  172.  The  greater  part  of  the  line  was  not  in  dispute,  and 
there  has  never  been  any  controversy  between  the  city  of  Chicag^o 
and  the  defendants  in  regard  to  the  location  of  the  dock. 

The  station  grounds  are  about  15  feet  below  the  level  of  the 
adjacent  streets,  and  Adams  and  Jackson  streets  are  carried 
over  the  grounds  by  means  of  viaducts  constructed  by  the  rail- 
road company  under  contracts  and  ordinances,  and  the  defend- 
ants have  the  rigfht  to  lay  tracks  on  the  g^rounds  under  the 
viaducts.  Monroe  street,  from  Canal  street  to  the  dock  line,  was 
vacated  by  the  city  of  Chicago  so  lon^  as  it  should  be  used  for 
railroad  passengfer  and  depot  purposes,  and  no  long^er.  The  lots 
abutting"  on  the  street  had  been  sold  and  conveyed,  and  the  plat, 
not  being:  made,  certified,  and  acknowledged  in  accordance  wHth 
the  statute,  amounted  to  a  common-law  dedication,  so  that  the 
abutting  owners  took  title  to  the  center  of  the  street  subject  to 
the  easement.  On  the  vacation  the  title  to  the  street  was  in  the 
defendants  as  abutting  owners,  subject  to  the  condition  upon 
which  the  vacation  was  made.  The  passenger  station  does  not 
extend  from  Canal  street  to  the  river.  The  passenger  building 
extends  across  Monroe  street  next  east  of  Canal  street,  and  the 
train  shed  and  passenger  tracks  are  east  of  that  building,  but  do 
not  extend  to  the  river.  The  defendants  had  been  in  possession 
of  the  premises  since  1861.  If  there  was  a  breach  of  the  condi- 
tion subsequent  as  to  that  part  next  the  river,  which  the  city 
could  take  advantage  of,  there  had  been  no  election  by  the  city 
to  do  so  by  a  re-entry  or  any  equivalent  act.  The  city  never 
declared  a  forfeiture  or  took  possession  for  a  breach  of  the 
condition.  The  finding  of  the  court  was  that  the  defendants 
were  owners  subject  to  the  rights  of  the  city  of  Chicago  in  th'^ 
vacated  streets,  and  the  finding  was  not  incorrect.  On  the  trial 
before  the  jury  the  petitioner  produced  a  number  of  witnesses, 
who  had  had  experience  in  dealing  in  real  estate  in  the  city  of 
Chicago,, who  testified  that  the  strip  to  be  appropriated  to  the 
uses  of  the  petitioner  had  a  market  value  by  the  square  foot,  and 
thev  gave  their  opinion  as  to  such  value,  varying  from  $8  to 
$9.22  per  square  foot.  An  average  of  their  testimony  showed 
the  value  of  the  land  taken  to  be  $503,012.06.  The  cost  of 
building  docks  and  improvements,  including  buildings,  tracks, 
etc.,  was  estimated  by  them  at  $300,945.68,  making  a  total  of 
S803,957,74.  Adding  to  this  the  cost  of  handling  freight  at 
other  points  for  one  year  during  reconstruction  of  the  terminal, 
which  was  estimated  at  $82,887,  the  total  compensation  and  dam- 
ages would  be  $886,844.74.  On  the  part  of  defendants  a  number 
of  witnesses,  who  were  familiar  with  the  nature  of  such  property 
and  the  use  to  which  it  was  devoted  as  a  freight  terminal  and  an 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S         151 

Sanitary  Diat.  v.  Pittaburgh,  etc.,  Ry.  Co 

essential  part  of  the  railway  system,  g^ave  their  opinion  that  the 
entire  terminal  property  was  worth  about  $15,000,000,  and  that 
the  value  of  the  part  taken,  with  the  damage  to  the  remainder, 
would  be  about  $5,000,000.  The  jurv,  as  before  stated,  fixed  the 
compensation  and  damages  at  $1,389,940,  which  was  above  the 
estimates  of  the  petitioner's  witnesses  and  very  far  below  the 
amount  testified  to  by  the  witnesses  for  the  defendants. 

It  is  urg^ed  that  the  court  permitted  witnesses  for  the  defend- 
ants to  testify  to  the  value  of  the  property  without  qualifying 
themselves  to  ^ive  an  opinion  on  the  subject;  and,  on  the  other 
hand,  it  is  insisted  that  the  testimony  of  the  witnesses  for  the 
petitioner  was  based  on  the  value  per  square  foot  of  real  estate 
in  the  city  of  Chicago,  disconnected  from  the  use  to  which 
property  was  put  as  a  railway  terminal,  divested  of  its  character 
as  such  a  terminal,  and  separated  from  the  railway  system  of 
which  it  was  an  integral  part.  The  property  taken  constituted 
part  of  the  freig^ht  and  passeng^er  terminal  of  the  railways  of 
the  defendants  in  the  city  of  Chicago,  and  amounted  to  about 
one-sixth  of  such  terminal,  and  it  is  conceded  that  it  would  be 
necessary  to  entirely  reconstruct  the  freight  department  of  the 
terminal  station  on  a  new  plan,  with  new  freight  houses  and  new 
conveniences  for  doings  business.  The  terminal  was  in  the  center 
of  the  largfest  manufacturing  and  commercial  district  in  the  city 
of  Chicagfo.  and  had  g^reat  practical  advantages  in  bein^  close  to 
the  center  of  traffic  and  therefore  easily  accessible.  The  wit- 
nesses for  the  petitioner  stated  that  they  took  into  account  the 
use  to  which  the  property  was  put  and  its  adaptability  to  such 
purpose,  and  that  it  had  a  market  value,  which  they  stated.  But 
it  is  perfectly  clear  from  their  testimony  that  none  of  them  had 
any  definite  idea  of  the  value  of  the  property  to  the  owner  in 
connection  with  the  use  to  which  it  was  put.  Their  estimates  of 
value  per  square  foot  were  on  the  basis  of  ordinary  real  estate 
sold  in  the  market  in  that  way.  The  witnesses  for  the  defendants 
did  not  know  the  market  value,  by  the  square  foot  or  otherwise, 
of  property  in  the  city  of  Chicago,  and  had  not  dealt  in  real 
estate  in  that  way;  but  they  knew  the  value  of  the  property  as 
a  freigfht  terminal,  and  were  fully  qualified  to  ^ve  their  opinions 
on  that  subject.  The  jury  were  called  upon  to  determine  the 
value  of  an  integfral  portion  of  a  freig-ht  terminal  which  was  a 
part  of  extensive  railway  "systems,  and  the  damage  to  the  residue, 
and  it  was  property  which  had  no  market  value.  Where  lands 
proposed  to  be  taken  have  a  market  value,  such  value  is  the 
standard  of  just  compensation  because  it  will  give  to  the  owner 
all  he  is  entitled  to  under  the  law.  But  that  method  of  valuation 
cannot  be  applied  to  property  which  has  no  market  value.  The 
Constitution  and  the  law  require  that  the  owner  of  property 
shall  receive  such  compensation  that  he  will  be  as  well  off  after 
the  taking  as  he  was  before.  To  do  that  it  is  necessary  to  deter- 
mine what  the  property  is  worth  to  the  owner,  and  unless  he 
receives  what  it  is  worth  to  him  he  does  not  receive  just  com- 
pensation.   It  is  matter  of  common  knowledge  that  such  property 
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as  this  and  devoted  to  such  a  use  is  not  bought  and  sold  in  the 
market  or  subject  to  sale  in  that  way,  and  that  such  property  has 
no  market  value  in  a  leg^al  sense.  The  property  bein^  devoted  to 
a  special  and  particular  use,  the  g^eneral  market  value  of  other 
property  was  not  a  criterion  for  ascertaining  compensation,  al- 
though it  mi^ht  throw  some  li^ht  on  the  actual  value. 

One  of  the  important  considerations  in  ascertaining  the  value 
of  property  which  has  no  market  value  is  its  productiveness  and 
capabilities  for  yielding  profits  to  the  owner.  The  court  ad- 
mitted evidence  of  the  extent  of  the  business  done  at  the  terminal 
station,  and  witnesses  for  the  defendant  based  their  estimates  of 
the  value  of  the  whole  property,  the  part  taken  and  the  damage 
to  the  residue,  upon  the  business  handled  at  the  station  and  the 
profits  of  such  business.  It  is  insisted  that  the  court  erred  in 
admitting  such  evidence,  which  enabled  tlie  witnesses  for  the 
defendants  to  arrive  at  an  intelligent  estimate  of  the  value  of  the 
property.  We  think  there  was  no  error  in  admitting  the  evi- 
dence. Although  the  profits  of  a  business  do  not  determine  the 
value  of  land,  it  is  proper  to  show,  in  arriving  at  the  market 
value,  that  it  is  valuable  for  certain  purposes  and  productive  to 
the  owner.  De  Buol  v,  Freeport  &  Mississippi  River  Railway 
Co.,  Ill  111.  499.  The  extent  of  the  business  done  upon  the 
property  necessarily  affected  its  value,  and  the  profits  of  the 
business  were  neither  made  a  test  of  value  nor  allowed  as  com- 
pensation. There  was  no  ruling  of  the  court  or  any  instruction 
under  which  profits  could  be  or  were  allowed,  but  the  productive- 
ness, capabilities,  location,  and  amount  of  business  done  was  a 
proper  matter  to  be  before  the  jury.  It  is  conceded  that  the 
defendants  had  a  right  to  show  the  use  to  which  the  property 
was  devoted  and  how  it  was  used  at  the  time  of  filing  the  peti- 
tion, and  we  think  it  was  proper  to  prove,  as  bearing  on  its  value, 
the  amount  of  business  transacted,  the  capacity  of  the  propertv 
for  such  business,  and  its  capacity  for  expansion  to  meet  the 
increasing  demands  of  business.  Where  property,  by  reason  of 
being  applied  to  a  particular  use,  has  a  particular  value  to  the 
owner,  that  value  is  to  be  ascertained  and  allowed  as  compensa- 
tion. Lake  Shore  &  Michigan  Southern  Railway  Co.  v,  Chicago 
&  Western  Indiana  Railroad  Co.,  100  111.  21 ;  Chicago  &  North- 
western Railway  Co.  ik  Chicago  &  Evanston  Railroad  Co.,  112 
111.  589 ;  Chicago  &  Western  Indiana  Railroad  Co.  v.  Englewood 
Connecting  Railway  Co.,  115  111.  375,  4  N.  E.  246,  56  Am.  Rep. 
173;  Chicago,  Burlington  &  Quincy  Railroad  Co,  v.  City  of 
Naperville,  166  111.  ^7,  A7  N.  E.  734. 

Complaint  is  made  of  the  eighth  instruction  given  at  the  re- 
quest of  defendants.  The  court  had  admitted  in  evidence  returns 
for  taxation  made  by  the  Pennsylvania  Company,  lessee  of  the 
owner,  on  which  the  value  of  the  whole  property  was  given  at 
less  than  half  the  value  as  shown  by  the  evidence  for  the  peti- 
tioner. The  instruction  stated  that  the  returns  did  not  purport 
to  be  made  by  the  Pittsburgh,  Ft.  Wayne  &  Chicago  Railway 
Company,  but  by  the  Pennsylvania  Company,  the  lessee ;  that  said 
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returns  were  not  admitted  as  proving  the  value  of  the  property 
on  the  market  for  sale  or  to  the  owner,  but  as  having^  a  bearing 
on  the  question  of  value;  that  it  was  the  duty  of  the  jury  to 
determine  the  real  value  of  the  property,  and  unless  the  returns 
for  taxation  represented  the  real  value,  the  jury  should  award  to 
the  owner  such  real  value.  The  defendants  protested,  and  now 
protest,  that  the  returns  were  not  admissible  in  evidence.  But 
that  question  is  not  before  us  on  this  appeal.  On  the  question 
whether  a  return  for  taxation  is  admissible  in  evidence  as  tending 
to  show  the  value  of  property  there  is  a  conflict  of  authority, 
and  we  do  not  express  any  opinion  upon  the  subject ;  but  they 
are  not  held,  in  any  case,  to  be  a  criterion  of  value  or  conclusive. 
The  returns  did  not  purport  to  be  made  by  the  owner  of  the 
property,  and  therefore  had  no  force  as  admissions  of  value,  and, 
whether  admissible  in  evidence  or  not,  there  was  no  error  in 
^ving  the  instruction  to  the  effect  that  they  were  not  conclusive 

In  the  statement  of  facts  preceding  the  brief  and  argument  of 
counsel  in  support  of  the  errors  assigned,  there  is  a  statement 
that  the  court  gave  an  instruction  informing  the  jury  that  under 
the  law  the  petitioner  had  a  right  to  stipulate  and  agree  on  the 
trial  of  the  case  as  to  the  time  after  the  entry  of  judgment  when 
it  would  cut  away  the  strip  condemned,  and  that,  no  such  stipu- 
lation or  agreement  having  been  made,  if  the  jury  found,  from 
the  evidence,  that  the  time  taken  to  remove  the  strip  would  enter 
into  and  affect  the  amount  of  damages  to  the  remainder,  they 
should  estimate  the  same  on  the  basis  of  what  would  be  the  or- 
dinary and  usual  consequences  of  cutting  away  and  removing 
the  strip  and  the  damages  resulting  therefrom.  The  instruction 
is  not  mentioned  in  the  brief  or  in  the  argument  in  support  of 
the  brief,  and  therefore  it  is  perhaps  not  necessary  to  notice  it. 
It  seems,  from  the  statement  of  facts,  to  be  regarded  by  counsel 
as  objectionable,  but  there  was  no  error  in  giving  it.  If  the 
petitioner  desired  the  damages  assessed  on  the  basis  that  it  would 
do  the  work  of  removal  in  any  particular  manner  or  give  any 
particular  time  for  reconstruction  and  adjustment  of  the  property 
to  the  uses  to  which  it  was  devoted,  or  would  do  anything 
which  would  limit  or  restrict  the  damages  resulting  from  the 
exercise  of  its  legal  right  to  remove  the  strip  on  payment  of 
compensation,  it  should  have  presented  some  plan,  stipulation,  or 
a^eement  to  that  effect.  If  that  had  been  done,  the  damages 
would  have  been  assessed  on  the  basis  of  the  plan  or  stipulation ; 
but  in  the  absence  of  anything  of  the  kind  it  was  proper  for  the 
jury  to  assess  damages  in  view  of  ^he  legal  right  of  the  petitioner 
to  enter  upon  the  premises  upon  payment  of  the  compensation 
ascertained. 

We  find  no  error  in  the  record,  and  the  verdict  was  not 
ag:ainst  the  preponderance  of  the  evidence.  The  judginent  is 
affimied. 

Judgment  affirmed. 
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(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  496.] 

Master  and  Servant — Negligence — Independent  Contractor.* — A  rail- 
road company  is  not  liable  for  the  negligence  of  an  independent  con- 
tractor, not  exercising  any  special  power  derived  from  the  charter 
of  the  railroad. 

Same — Exercise  of  Charter  Powers.* — Where  an  independent  con- 
tractor was  construc*^'ng  a  r  -Iroad  on  the  right  of  way  of  a  corpora- 
tion, which  retained  >nly  the  right  to  see  that  the  contract  is  per- 
formed, he  was  not  exercising  a  special  power  derived  from  the  charter 
of  the  corporation,  so  as  to  render  it  liable  for  his  negligence. 

Same — Evidence.* — Where  a  railroad  company  procured  a  right  of 
way  and  contracted  with  an  independent  contractor  for  the  grading 
of  the  same,  it  was  not  liable  for  an  injury  to  a  day  laborer,  hired  by 
one  to  whom  the  contractor  had  sublet  a  portion  of  the  grading, 
caused  by  the  falling  of  an  overhanging  h^nk  of  earth  while  the 
laborer  was  shoveling  into  a  car. 

Error  to  Appellate  Court,  Second  District. 

Action  by  Charles  L.  Boyd,  administrator,  ag:ainst  the  Chicag"o 
&  Northwestern  Railway  Company  and  others.  Judj2^ent  for 
certain  defendants  was  affirmed  by  the  Appellate  Court,  and 
plaintiff  brings  error.    Affirmed. 

Hiram  Blaisdell  and  Oliver  R,  Barrett,  for  plaintiff  in  error. 
Stezfcns  &  Norton,  for  defendants  in  error. 

Cartwright,  J.  B.  W.  Goens  was  a  subcontractor  under 
George  C.  Smith  for  grading:  and  preparing:  a  part  of  the  roadbed 
for  a  railroad  track.  Goens  hired  John  Lyons  as  a  laborer,  and 
Lyons  was  injured  by  the  falling  of  clay  from  the  face  of  a 
bank  in  widening  a  cut,  and  died  from  his  injuries.  Plaintiff  in 
error,  as  administrator  of  the  estate  of  Lyons,  sued  Goens  and 
Smith  and  the  defendants  in  error,  the  Chicagfo  &  Northwestern 
Railway  Company  and  the  Peoria  &  Northwestern  Railway  Com- 
pany, to  recover  damages,  alle^in^  that  the  death  of  Lyons  was 
caused  bv  negfligfence  in  respect  to  the  bank  and  in  the  manage- 
ment and  control  of  the  work.  At  the  close  of  the  evidence  for 
the  plaintiff  the  court  directed  a  verdict  of  not  ^ilty  as  to  the 
two  railway  companies  and  Smith,  but  denied  a  motion  of  Goens 
to  direct  a  verdict  of  not  Ruilty  as  to  him.  Goens  then  intro- 
duced evidence,  after  which,  on  motion  of  plaintiff,  the  court 
set  aside  the  order  directing:  a  verdict  as  to  Smith,  and  the  plain- 
tiff thereupon  dismissed  his  suit  as  to  Smith  and  Goens.  A 
verdict  was  returned  as  to  the  railway  companies  in  accordance 
with  the  direction  of  the  court,  and  the  plaintiff  moved  for  a 

♦For. the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  liable  for  the  negligence  of  an  independent  contractor 
working  for  its  benefit,  see  foot-notes  appended  to  Parrott  v.  Chicago 
Great  Western  Ry.  Co.  (Iowa),  16  R.  R.  R.  253,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  253. 
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new  trial  as  to  said  companies.  The  court  overruled  the  motion 
for  a  new  trial  and  rendered  jud^fment  on  the  verdict.  Upon  a 
writ  of  error  from  the  Appellate  Court  for  the  Second  District 
the  judg:ment  was  affirmed  and  a  certificate  of  importance  was 
panted,  under  which  a  writ  of  error  was  sued  out  of  this  court 
to  review  the  judgfment  of  the  Appellate  Court. 

The  Peoria  &  Northwestern  Railway  Company  procured  the 
ri^ht  of  wav  from  Peoria  to  Nelson,  on  the  Chicago  &  North- 
western Railway,  and  transferred  the  rig:ht  of  way  to  the  Chicag^o 
&  Northwestern  Railway  Company,  The  g:rading:  of  the  roadbed 
was  done  under  a  contract  between  the  Chicago  &  Northwestern 
Railway  Company  and  Winston  Bros.,  of  Minneapolis.  Winston 
Bros,  sublet  a  part  of  the  jading:  to  Smith,  and  Smith  a^in 
sublet  a  part  of  what  had  been  sublet  to  him  to  Goens.  Lyons 
was  hired  by  Goens,  and  was  shovelinj?  g^ravel  into  a  car  when 
the  overhangring:  clay  fell  and  struck  him.  Counsel  are  ajsjeed 
as  to  the  rules  of  law  g^oveming:  the  liability  of  railway  corpora- 
tions in  such  cases,  and  the  controversy  relates  only  to  the  appli- 
cation of  such  rules  to  this  case.  A  railway  corporation  will  be 
held  liable  for  the  wrongful  act  of  a  contractor  while  cxercisinjsf, 
with  the  assent  of  the  corporation,  some  chartered  power  or 
privilegfe  of  the  corporation  which  he  could  not  have  exercised 
independently  of  its  charter;  but  it  will  not  be  liable  for  t:ie 
wrongfful  act  of  an  independent  contractor  not  exercising  any 
special  power  derived  from  the  charter.  1  Thompson  on  Nee:!'*- 
^ence,  §  671 ;  3  Elliott  on  Railroads.  §  1063. 

In  the  brief  and  ar^ment  for  plaintiff  in  error  it  is  stated  that, 
in  order  to  establish  the  liability  of  defendants  in  error,  the  fact 
must  appear  "that  the  contractor  was  exercising^,  with  the  assent 
of  the  railroad  companies,  some  power  which  he  could  not  have 
exercised  independently  of  their  charter."  A  railway  corporation 
takes  the  responsibility  of  seeing;  that  no  wron^  is  done  throuo^h 
the  exercise  of  its  chartered  powers  by  persons  whom  it  permits 
to  exercise  them,  and,  if  the  corporation  has  a  pubUc  or  statutory 
dutv  to  perform,  the  employment  of  an  independent  contractor 
with  control  of  the  work  will  not  relieve  it  from  liability.  It 
must  perform  such  duties  or  be  liable  for  any  neg:lig:ence  thereof. 
The  question  in  this  case  is  whether  the  construction  of  a  rail- 
way by  a  contractor  upon  the  ri^ht  of  way  and  property  of  the 
railway  corporation  is  the  exercise  of  chartered  powers  or  privi- 
leges bv  the  contractor,  and  it  is  answered  in  the  neprativc  by 
the  decision  in  the  case  of  West  v,  St.  Louis,  Vandalia  &  Terre 
Haute  Railroad  Co.,  63  111.  545.  In  that  case  the  railway  com- 
pany contracted  with  a  firm  of  contractors  to  construct  its  rail- 
road and  appurtenances.  A  servant  of  the  contractors  was 
injured  by  the  use  of  a  poisonous  mixture  upon  the  timbers  of 
a  freight  house.  It  was  decided  that  the  railway  company,  in 
letting  the  contract,  did  not  commit  the  execution  of  any  of  its 
franchises  to  the  contractors,  and  that  the  contractors,  in  hiring 
the  plaintiff,    were   only   exercising   their   private    and   natural 
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riffht,  and  not  any  special  power  derived  from  the  charter  of  the 
corporation.  The  settled  rule  was  recog^nized  and  stated,  and 
the  court  pointed  out  that  there  was  a  radical  diflference  between 
that  case  and  previous  ones  in  which  a  liability  was  imposed. 

Every  act  of  a  corporation  is  done  under  its  charter,  in  the 
sense  that,  if  there  were  no  corporation,  it  could  not  perform  the 
act;  but,  if  the  act  is  one  which  might  have  been  done  by  an 
individual,  no  different  rule  obtains  as  to  liability  merely  because 
there  is  a  corporation.  Where  a  corporation  was  authorized  by 
its  charter  to  enter  upon  the  premises  of  individuals  and  take 
therefrom  materials  for  the  constructions  of  its  works,  and  pro- 
vision was  made  for  assessing:  the  value  of  the  materials  taken 
and  damages  occasioned  by  reason  of  the  taking,  and  judgment 
was  to  be  rendered  against  the  corporation  for  such  value  and 
damages,  it  was  held  liable  for  the  act  of  a  contractor  in  taking 
such  materials.  Lesher  z/.  Wabash  Navigation  Co.,  14  111.  85, 
56  Am.  Dec.  494;  Hinde  v,  Wabash  Navigation  Co.,  15  111.  72. 
Such  an  entry  could  only  be  made  by  virtue  of  the  charter,  and 
the  privileges  and  liabilities  of  the  charter  attached  to  the  cor- 
poration. Again,  where  acts  of  incorporation  conferred  the 
right  to  enter  upon  premises  and  construct  a  railroad  track  over 
them,  and  the  work  was  let  to  contractors,  who  entered  upon 
land  and  took  down  fences  and  left  them  down,  resulting  in  the 
killing  of  stock  or  other  damages,  the  corporations  were  liable. 
Chicago,  St.  Paul  &  Fond  du  Lac  Railroad  Co.  v,  McCarthv, 
20  111.  385.  71  Am.  Dec.  285;  Illinois  Central  Railroad  Co.  v. 
Finnigan,  21  111.  646;  Chicago  &  Rock  Island  Railroad  Co.  r. 
Whipple,  22  111.  105.  In  such  cases  the  contractors  were  exer- 
cising chartered  powers  in  entering  upon  the  lands,  and  without 
the  charters  would  have  had  no  right  to  do  so.  A  railroad 
corporation  is  liable  for  the  performance  of  its  duty  to  keep 
its  road  fenced,  and  can  never  relieve  itself  of  the  duty  by  com- 
mitting the  work  to  a  contractor.  So,  also,  a  railroad  company 
is  liable  for  the  trespasses  of  contractors  engaged  in  constructing 
its  road,  in  entering  upon  land  without  right  and  digging  a  ditch 
and  making  embankments.  Rockford,  Rock  Island  &  St.  Louis 
Railroad  Co.  v.  Wells,  66  111.  321 ;  Cairo  &  St.  Louis  Railroad 
Co.  V,  Woosley,  85  111.  370. 

Plaintiff  in  error  relies  upon  the  decisions  in  Chicago  Eco- 
nomic Fuel  Gas  Co.  v,  Mvers,  168  111.  139,  48  N.  E.  66,  and 
North  Chicago  Street  Railroad  Co.  v.  Dudgeon,  184  111.  477,  56 
N.  E.  796.  Those  cases  were  entirely  different  from  this,  and 
they  also  came  within  another  principle  which  established  the 
liability  of  the  corporations.  In  both  cases  work  was  being  done 
in  the  public  streets  of  the  city  of  Chicago,  and  in  such  a  case 
there  is  an  implied  condition  that  the  grantee  of  the  license  or 
permission  will  see  to  it  that  those  using  the  streets  are  protected 
from  unnecessary  danger  on  account  of  the  work.  In  such  a 
case  a  dntv  is  assumed  by  the  corporation,  and  it  can  never 
relieve  itself  from  the  performance  of  the  duty  by  committing 
the  work  to  a  contractor.    The  work,  in  such  a  case,  is  inlT^rently 
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dangferous  to  those  usin^  the  streets,  unless  performed  with 
proper  care  and  properly  guarded.  Where  work  to  be  done  in 
a  street  necessarily  obstructs  and  renders  it  dangerous,  the  one 
for  whom  the  work  is  done  cannot  avert  liability  for  ne^lig^ence 
in  doingf  it  by  proving:  that  he  let  the  work  to  a  contractor. 
1  Thompson  on  Ne^li^ence,  §  653.  In  the  case  of  Chicagfo  & 
Grand  Trunk  Railway  Co.  v.  Hart,  209  111.  414.  70  N.  E.  654, 
66.  L.  R.  a.  75.  the  controversy  was  whether  the  liability  of  the 
lessor  extended  to  injuries  suffered  by  servants  of  the  lessee  in 
the  exercise  of  chartered  powers  in  running  trains  over  the  road. 
Neither  of  those  cases  is  applicable  here,  and  the  g^eneral  doc- 
trine is  not  accurately  stated  in  Toledo,  St.  Louis  &  Kansas  City 
Railroad  Co.  v.  Conroy,  39  111.  App.  351. 

Plaintiff  in  error  insists  the  railway  companies  are  liable  under 
the  decision  in  City  of  Chicag^o  v,  Murdock,  212  111.  9,  72  N.  E. 
46,  103  Am.  St.  Rep.  221,  on  the  ground  that  the  Chicago  & 
Northwestern  Railway  Company  retained  control  and  direction 
of  the  work.  In  that  case  the  work  was  intrinsically  and  in- 
herently dangerous,  and  in  such  a  case  the  rule  of  respondent 
superior  applies,  although  the  work  is  done  by  an  independent 
contractor.  The  commissioner  of  public  works  also  had  control 
of  the  manner  and  method  of  doing  the  work,  with  power  to 
inspect,  approve,  or  reject  all  material  and  labor,  and  to  make 
alterations  in  the  work.  In  this  case  the  railway  company  had  no 
control  of  the  means  by  which  the  work  was  to  be  accomplished, 
and  there  was  only  a  right  of  general  supervision  and  inspection 
to  see  that  the  contract  was  properly  performed.  The  contractor 
had  control  and  direction  of  the  methods  and  means  for  the 
performance  of  the  work,  and  was  an  independent  contractor,  and 
not  a  servant  of  the  railroad  companies.  Elliott  on  Railroads, 
supra. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Drake  v.  San  Antonio  &  A.  P.  Rv.  Co. 

(Supreme  Court  of  Texas,  Oct.  26,  1905.)  ' 
[89  S.  W.  Rep,  407.] 

ICaster  and  Servant — Duties  of  Master — Inspection  of  Appliance. 
Questions  for  Jury. — The  question  of  a  master's  negligence  in  failing 
to  inspect  appliances  used  by  his  servants  is,  when  there  is  room 
for  reasonable  differences  of  opinion,  one  for  the  jury. 

Same — Safe  Appliances — Duty  to  Furnish.* — In  furnishing  a  tool  of 
any  kind,  a  master  is  bound  to  use  ordinary  care,  the  measure  of  which 
is  to  be  determined  from  the  circumstances  of  the  case,  for  the  safety 
of  the  servant  who  uses  it. 

*For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  a  railroad  company,  as  an  employer,  in  furnishing  appli- 
ances, see  foot-notes  appended  to  Smith  v.  Fordyce  (Mo.),  16  R.  R.  R. 
378,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  378. 
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Same — Question  for  Jury. — In  an  action   for  injuries   to  a  servant, 

caused  by  the  slipping  of  a  defective  rail  hook  which  the  servant  was 
using  in  unloading  rails  from  a  car,  whether  the  master  was  guilty 
of  negligence  in  furnishing  the  defective  hook  held,  under  the  evi- 
dence, a  question  for  the  jury. 

Same — ^Assumption  of  Risk — Unknown  Dangers.! — A  servant  does 
not  assume  the  risk  resulting  from  his  master's  negligence  in  fur- 
nishing a  defective  tool,  which  exposes  the  servant  to  a  danger  whicK 
ordinary  care  in  doing  his  work  would  not  have  brought  to  his 
knowledge. 

Same — Questions  for  Jury. — Whether  the  defective  condition  of  a 
tool  used  by  a  servant  is  so  obvious  that  he  necessarily  assumes  the 
risk  of  using  it  is,  in  doubtful  cases,  a  question  for  the  jury,  to  be 
determined,  not  merely  from  the  simple  ch:a»^cter  of  the  instrument 
itself  and  the  openness  of  the  defect  in  it,  but  from  the  situation  and 
condition  of  the  servant  himself,  his  opportunity  and  capacity  for  dis- 
covering that  condition,  and  the  circumstances  calculated  to  withdraw 
his  attention  from  it. 

Same. — In  an  action  for  injuries  to  a  servant,  caused  by  the  slipping: 
of  a  defective  rail  hook  which  the  servant  was  using  in  unloading  rails 
from  a  car,  whether  the  servant  assumed  the  risk  held,  under  the  evi- 
dence, a  question  for  the  jury. 

Same — Contributory  Negligence — Question  for  Jury. — In  an  action 
for  injuries  to  a  servant,  caused  by  the  slipping  of  a  defective  rail 
hook  which  the  servant  was  using  in  unloading  rails  from  a  car, 
whether  the  servant  was  guilty  of  contributory  negligence  held,  under 
the  evidence,  a  question  for  the  jury. 

Same — Evidence — Mental  Capacity  of  Servant.} — In  an  action  for 
injuries  to  a  servant,  the  servant's  mental  capacity  to  understand  the 
danger  which  he  incurred  and  his  reliance  upon  the  superior  ability 
of  his  foreman  are  matters  which  may  be  considered  on  the  issues  of 
assumed  risk  and  contributory  negligence. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  employees,  see 
foot-note  appended  to  Dunn  v.  Oregon  Short  Line  R.  Co;  (Utah),  16 
R.  R.  R.  741,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  741;  foot-notes  appended 
to  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.),  16  R.  R.  R.  408,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  408;  Southern  Ry.  Co.  v,  Logan  (C.  C.  A.),  16  R. 
R.  R.  374,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  374;  Philadelphia,  etc.,  R  Co. 
V,  Devers  (Md.),  16  R.  R.  R.  366,  39  Am,  &  Eng.  R  Cas.,  N.  S.,  366; 
Woods  V.  Northern  Pac.  Ry.  Co.  (Wash.),  15  R.  R.  R  365,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  365;  Chicago,  etc.,  Ry.  Co.  v,  Barnes  (Ind.),  14 
R  R  R.  531,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  Foster  v.  Chicago, 
etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am,  &  Eng.  R.  Cas.,  N.  S., 
538;  Murphy  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  14  R.  R.  R. 
346,  37  Am.  &  Eng.  R,  Cas.,  N.  S.,  346;  Foster  v.  New  York,  N.  H. 
&  H.  R  Co.  (Mass.),  14  R.  R.  R.  343,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
343;  Meehan  v.  Holyoke  St.  Ry.  Co.  (Mass.),  14  R.  R  R.  331,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  331;  foot-notes  appended  to  Shaw  v,  Man- 
chester St.  Ry.  (N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  275. 

JFor  the  authorities  in  this  series  on  the  question  of  the  ri^ht  of 
an  employee  to  rely  on  his  master's  performance  of  duties  owmg  to 
him,  see  foot-note  appended  to  McCabe  v.  Montana  Central  R.  Co. 
(Mont.).  13  R.  R.  R.  564,  36  Am.  &  Eng.  R.  Gas.,  N.  S.,  564. 

For  the  authorities  in  this  series  on  the  subjects  of  the  assumption 
of  risks  by,  and  the  contributory  negligence  of,  servants  in  obeying 
orders  exposing  them  to  unusual  dangers,  see  extensive  note  appended 
to  Illinois  Cent.  R.  Co.  v.  Jones  (Ky.),  12  R.  R.  R.  372,  35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  372;  foot-notes  appended  to  Southern  Ry.  Co.  v. 
Logan  (C.  C.  A.),  16  R.  R.  R.  374,  39  Am.  &  Eng.  R  Cas.,  N.  S.,  374; 
foot-notes  appended  to  Kansas  City,  M.  &  B.  R.  Co.  v.  Thomhill 
(Ala.),  14  R.  R.  R.  851,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  851. 
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Error  from  Court  of  Civil  Appeals  of  Fourth  Supreme  Ju- 
dicial District. 

Action  by  John  B.  Drake  against  the  San  Antonio  &  Arkansas 
Pass  Railway  Company.  There  was  a  judp:ment  of  the  Court  of 
Civil  Appeals,  reversing  a  judgfment  for  plaintiff  (85  S.  W.  447), 
and  plaintiff  brings  error.    Reversed. 

miliams  &  O'Connor,  P.  J.  Lewis,  and  H.  C.   Carter,  for 
plaintiff  in  error. 
Houston  Bros,  and  R.  J,  Boyle,  for  defendant  in  error. 

Williams,  J.  Plaintiff  in  error,  as  plaintiff  in  the  district 
court,  recovered  a  judgment  against  defendant  in  error,  as  de- 
fendant, for  damages  for  a  personal  injury  sustained  by  plaintiff 
while  in  the  service  of  defendant.  This  judgment  was  revers'  I 
by  the  Court  of  Civil  Appeals  on  the  ground  that  both  the  plead- 
ings and  evidence  showed  that  "plaintiff  has  no  case,'*  and  that 
court  rendered  final  judgment  in  favor  of  defendant.  The  ques- 
tion is  whether  or  not  the  Court  of  Civil  Appeals,  after  having 
reversed  the  judgment,  erred  in  finally  adjudicating  the  con- 
troversy. No  especial  point  arises  in  this  connection  upon  the 
pleadings.  Those  of  plaintiff  state  the  facts  which  the  evidence 
tends  to  show  in  their  strongest  light  in  favor  of  plaintiff, 
and  if  the  evidence  was  sufficient  to  go  to  the  jury  the  petition 
is  necessarily  sufficient  to  sustain  a  recovery.  We  shall  therefore 
confine  our  discussion  to  the  questions  raised  by  the  evidence. 

Plaintiff  was  a  member  of  a  section  gang  in  the  service  of 
defendant  under  the  immediate  superintendence  of  a  foreman. 
On  the  day  when  plaintiff  was  hurt  the  men  were  engaged  in 
loading  flat  cars  with  steel  rails,  in  doing  which  some  of  them 
stood  on  the  ground  and  placed  the  rails  upon  skids,  one  end  of 
which  rested  on  the  car,  and  pushed  them  along  the  skids  unti 
they  reached  the  edge  of  the  car,  when  they  were  received  by  tw*- 
other  employees,  standing  on  the  car,  and  put  in  place.  In  thus 
placing  the  rails  they  were  lifted  or  pulled  by  means  of  rail 
hooks,  which  were  simple  tools  with  a  crook  at  one  end,  a  handle 
at  the  other,  and  a  stem  about  20  inches  long ;  the  crooked  end 
being  inserted  in  the  bolt  holes  in  the  rails.  Plaintiff  had  been 
working  on  the  ground  until  just  before  the  accident,  when  he 
was  ordered  by  the  foreman  to  go  upon  the  car  and  assist  another 
in  handling  the  rails.  A  rail  hook  had  already  been  placed  upon 
the  car,  and  plaintiff  took  and  used  it  in  his  work.  After  he  had 
handled  in  the  manner  stated  from  three  to  five  rails,  the  hook, 
because  it  was  worn  and  was  too  small  and  not  sufficiently  curved, 
slipped  from  the  hole  in  a  rail  as  plaintiff  was  pulling  upon  it, 
whereby  he  was  caused  to  lose  his  balance  and  fall  from  the  car 
and  suffer  the  injuries  of  which  he  complains.  He  had  had  pre- 
vious experience  in  thus  handling  rails  and  in  the  use  of  such 
hooks,  but  it  does  not  appear  that  he  knew  of  the  presence  of 
any  defective  ones.  He  testified  that  he  did  not  notice  the  de- 
fective condition  of  the  hook  until  he  had  fallen,  when  he  ex- 
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amined  it,  and  at  once  saw  that  it  was  in  the  condition  stated. 
He  was  ordered  by  the  foreman,  when  he  went  upon  the  car  and 
continually  ^while  doing:  the  work,  to  "hurry  up  and  ^et  the  rails 
out  of  the  way,"  and  he  says  that  he  had  no  occasion  to  examine 
the  hook — "had  to  pick  it  up  as  I  came" — and  thought  it  safe. 
He  admits,  however,  that  he  had  to  see  the  hook  in  inserting  it 
in  the  bolt  holes.  He  did  not  select  the  particular  hook,  but 
found  it  upon  the  car,  where  one  was  usually  put  for  use  when 
such  work  was  beings  done,  and  he  states  that  "nobody  knew 
anything  about  the  hooks  until  he  was  on  the  car;  he  never 
climbed  on  the  car  with  the  hook;  he  found  it  ud  there."  This 
statement  will  be  sufficient  to  indicate  the  questions  of  fact  and 
law  to  be  passed  UDon. 

The  first  question  is  whether  or  not  the  evidence  raises  an 
issue  of  fact  for  the  jury  as  to  the  master's  neg^li^ence,  and  in  de- 
termining this  the  facts  are  to  be  considered  in  their  combina- 
tion, and  an  answer  found  to  the  inquiry  whether  or  not  they 
warrant  a  reasonable  opinion   that  there   was  wanting:  on  the 
master's  part  that  ordinary  care  exacted  by  the  law  for  the  safety 
of  his  employee.     This  is  not  to  be  determined,  in  a  case  like 
this,  by  any  hard  and  fast  rules  of  law  as  to  the  duty  of  inspec- 
tion, but  by  the  judgement  of  rational  minds  upon  the  facts,  and,, 
if  there  be  room  for  reasonable  diiference$  of  opinion,  the  judg:- 
ment  of  a  jury  must  be  taken.     No  solution  of  the  question  is 
reached  by  sayingf,  as  was  said  in  the  Larkin  Case  (Tex.  Sup.) 
82  S.  W.  1026,  that  the  duty  of  ordinary  care  did  not  require  of 
the  master  that  reg:ular  and  careful  inspection  of  this  simple  tool 
which  is  essential  to  such  care  in  relation  to  more  complicated 
and  dangferous  machinery  and  appliances.    With  that  much  con- 
ceded, it  is  still  true  that,  in  furnishing^  a  tool  of  any  kind,  the 
master  is  bound  to  use  ordinary  care  for  the  safety  of  the  servant 
who  uses  it.    What  shall  be  considered  as  constituting:  such  care 
must  be  determined  from  the  circumstances  of  each  situation  as 
it  arises.     It  is  true  that  oftentimes  the  character  and  condition 
of  an  implement  are  so  plain  that  the  master  cannot  be  said  tc^ 
have  been  g^uilty  of  neg^lect  of  the  duty  because  he  has  left  it  to 
the  servant  to  see  and  know  for  himself  all  that  was  essential  to 
his  safety ;  but  this  assumes  that  there  has  been  sqfficient  oppor- 
tunity on  the  servant's  part  to  ascertain  in  the  prudent  use  of  the 
thing:  the  risks  to  be  avoided.     If  the  master  actually  puts  into 
the  hands  of  his  servant  an  implement,  which  the  master  oug:ht 
to  know  to  be  in  a  dang:erous  condition,  for  such  immediate  and 
hurried  use  that  the  servant  is  likely  to  use  it  without  opportunity 
to  see  the  defect  and  the  attendant  dang;^r,  and  to  receive  injur>\ 
the  master's  liability  for  an  injury  thus  caused  would  scarcely  be 
denied.    This  case  is  not  clearly  of  that  character,  and  is,  it  must 
be  confessed,  a  very  close  one;  but  we  are  of  the  opinion  that 
the  circumstances  as  stated  in  plaintiff's  evidence,  the  tendency 
and  effect  of  which  we  shall  not  discuss  at  leng:th,  were  such  as 
to  entitle  him  to  have  a  jury  determine  the  question  of  neg:li- 
gence  vel  non  of  the  defendant  upon  a  consideration  of  all  the 
facts. 
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The  question  of  assumed  risk  depends  upon  the  same  con- 
siderations.    If  there  was  neRlig:ence  on   the  part  of  the   de- 
fendant in  furnishing:  a  tool  which,  because  of  its  unfitness  for 
the  use  to  which  it  was  to  be  put.  exposed  plaintiff  to  a  dang:er 
which  the  exercise  of  ordinary  care  in  doin^  his  work  would  have 
have  brougfht  to  his  knowledgfe,  he  cannot  be  held  to  have  as- 
sumed the  risk  resulting:  from  his  employer's  neg:lig:ence.  Whether 
or  not  the  condition  of  a  tool  is  so  obvious  that  a  servant  neces- 
sarily assumes  the  risk  of  using:  it  must  depend,  in  some  cases, 
not  merely  upon  the  simple  character  of  the  instrument  itself  and 
the  openness  of  the  defects  in  it,  but  also  upon  the  situation  and 
condition  of  the  servant  himself,  his  opportunity  and  capacity  for 
discovering:  that  condition,  and  the  circumstances  calculated  to 
withdraw  his  attention  from  it:  and  the  test  in  doubtful  cases 
is  the  ]udg:ment  of  a  jury  upon  the  question  whether  or  not  per- 
sons of  ordinar>'  prudence  similarly   situated  would  have   dis- 
covered the  risk.    Upon  this,  as  well  as  upon  the  questions  as  to 
the  defendant's  neg:lig:ence  and  that  of  contributory  neg:lig:ence, 
the  evidence  presented  matters  for  the  determination  of  the  jury. 
A  ruling:  of  the  trial  court  upon  exception  to  plaintiff's  peti- 
tion, in  striking:  out  alleg:attons  as  to  plaintiff's  mental  capacity 
to  understand  the  dang:er  which  he  incurred  and  his  reliance 
upon  the  superior  ability  of  his  foreman,  was  discussed  in  arg:u- 
ment,  and  we   deem   it  proper  to  say  that   such  matters   may 
properly  be  considered  in  connection  with  the  defenses  of  as- 
sumed risk  and  contributory  neg:lig:ence.    No  alleg:ation  was  made 
of  knowledg:e  on  the  part  of  defendant  of  such  facts,  as  they 
were  not  stated  as  affecting:  the  question  of  defendant's  neg:li- 
?ence,  but  were  relied  on  merely  as  circumstances  influencing: 
the  decision  of  the  other  issues  named.     For  that  purpose  thev 
were  legitimate.     In  Marsh  v,  Chickering:,  101  N.  Y.  399,  5  N. 
E.  56,  it  is  said :    "In  considering^  the  application  of  the  rule  just 
stated,  due  reg:ard  must  be  had  to  the  limited  knowledg:e  of  the 
employee  as  to  the  machinery  and  structure  on  which  he  is  em- 
ployed and  to  his  capacity  and  intellig:ence,  and  to  the  fact  that 
the  servant  has  the  rigiit  to  rely  upon  the  master  to  protect  him 
from  dang:er  and  injury  and  in  selecting:  the  ag:ent  from  which 
it  may  arise/'     Many  other  authorities,  the   results  of  which 
are  believed  to  be  correctly  stated  in  Labatt's  Master  and  Serv- 
ant, §  402a,  are  to  the  same  effect. 

In  support  of  the  decision  of  the  Court  of  Civil  Appeals  reli- 
ance is  placed  upon  the  decision  of  this  court  in  the  Larkin  Case, 
supra;  but  it  does  not,  as  we  have  indicated,  reach  the  questions 
of  fact  arising:  from  the  evidence  before  us.  It  was  held  in  that 
case  that  a  master  is  not  required  to  inspect  simple  tools  and 
appliances  which  he  furnishes  to  his  servants,  as  he  is  required 
to  inspect  more  complicated  and  dang:erous  instrumentalities  with 
which  the  servant  is  broug:ht  in  contact ;  but  it  was  not  held  there 
that  the  mere  simplicity  of  the  tool  would  exempt  the  master 
from  all  care  in  every  situation  in  which  he  mig:ht  require  the 
servant  to  use  it     Neither  that  nor  any  other  well-considered 
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case  ^oes  to  such  a  length.  Larkin  was  hurt  by  the  breaking  of 
the  ^lobe  of  a  lantern  while  he  was  cleaning  it.  There  was 
nothing:  to  indicate  ne^li^ence  on  the  part  of  the  railroad  com- 
pany, except  the  omission  to  inspect  the  lantern,  and,  as  it  was  in 
Larkin's  custody,  to  be  used  and  kept  in  proper  condition  by  him, 
it  was  held  that  no  duty  of  inspection  existed,  with  reference  to 
him  at  least,  to  ascertain  matters  which  he  could  learn  as  well 
as  any  inspector.  And  we  do  not  hold  that  the  duty  of  general 
inspection  was  upon  the  defendant  in  this  case  with  reference  to 
tools  like  that  in  question,  but  merely  that  it  is  a  question  of  fact 
whether  or  not  the  defendant  furnished  to  plaintiff  this  hook  un- 
der circumstances  showing  a  want  of  ordinary  care  for  his 
safety,  and  whether  or  not  plaintiff  knew  or  oug^ht  to  have  known 
its  condition,  and  assumed  the  risk  or  was  gfuilty  of  negligence 
in  using  it  as  he  did.  In  the  cases  of  Railway  Company  v. 
Smith  (Tex.  Civ.  App.)  83  S.  W.  719,  Railway  Company  v. 
Scott  (Tex.  Civ.  App.)  62  S.  W.  1077,  and  many  others  that 
could  be  cited,  it  appeared  that  the  plaintiff  either  actually  knew 
of  the  condition  of  the  implement  of  which  he  complained,  or  that 
he  had  such  opportunities  of  knowing  as  to  conclusively  show 
that  he  ought  to  have  known.  Each  case  necessarily  depends  on 
its  own  facts,  when  the  question  is  whether  or  not  there  is  evi- 
dence to  go  to  the  jury,  and  a  decision  of  the  question  upon  one 
state  of  facts  is  usually  of  little  help  in  a  different  case. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  Court  of 
Civil  Appeals  erred  in  rendering  final  judgment,  and  that  part 
of  its  judgment  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


Illinois  Cent.  R.  Co.  v.  Quirey. 

(Court  of  Appeals  of  Kentucky,  Oct.  20,  1905.) 

[89   S.  W.   Rep.  217.] 

Master  and  Servant — Injuries  to  Servant — InstructionB.* — ^Where  a 
locomotive  fireman  was  injured  by  a  boiler  explosion,  and  in  an  action 
for  the  injuries  the  court  instructed  that  if  the  explosion  was  caused 
by  the  defective  condition  of  the  boiler,  and  that  defendant  or  its  en- 
gineer in  charge  of  the  engine  knew,  or  could  have  known  by  ordi- 
nary care,  of  such  condition  in  time  to  have  c^voided  the  accident, 
plaintiff  was  entitled  to  recover,  the  instruction  was  not  objectionable 

♦For  the  authorities  in  this  series  on  the  question  whether  the  engi- 
neer is  the  fellow  servant  of  the  other  members  of  his  train  crew, 
see  foot-notes  appended  to  Peterson  v.  New  York,  etc.,  R.  Co.  (Conn.), 
15  R.  R.  R.  772,  38  Am.  &  Eng.  R.  Gas.,  N.  S.,  772. 

For  the  authorities  in  this  series  on  the  question*  whether  employees 
charged  with  the  duty  of  inspecting  appliances,  etc.,  are  the  fellow 
servants  of  the  other  employees  of  the  railroad  company,  see  foot- 
notes ctppended  to  Fullmer  v.  New  York  Cent.,  etc.,  R.  Co.  (Pa.),  13  R. 
R.  R.  817,  36  Am.  &  Eng.,  R.  Cas.,  N.  S.,  817;  Hamilton  v.  Michigan 
Cent.  R.  Co.  (Mich.),  12  R,  R.  R.  365,  35  Am.  &  Eng.  R.  Cas.,  N.  S., 
365. 
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on  account  of  the  phrase  "or  its  engineer  in  charge  of  the  engine 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known,"  etc.,  on 
the  theory  that  it  makes  defendant  liable  for  the  negligent  act  of  the 
engineer;  he,  as  to  the  inspection,  bein^  a  vice  principal. 

Damages — Injury  to  Person — Excessive  Damsges. — In  an  action  for 
injuries  sustained  by  a  locomotive  fireman,  it  appeared  that  he  was 
considerably  burned  and  scalded;  that  three  or  four  ribs  were  broken, 
the  broken  ends  breaking  the  pleura  and  piercing  the  lung;  that  his 
injuries  were  so  severe  that  he  remained  in  a  hospital  from  January 
:ntil  July;  and  that  from  the  time  of  the  injuries  to  the  time  of  trial 
T'laintiff  had  been  obliged  to  have  a  tube  in  his  side.  Physicians  tes- 
tfied  that  his  lung  was  largely  destroyed  qnd  the  injury  permanent. 
At  the  time  of  the  injury,  plaintifiE  was  a  strong  man  22  years  old. 
Held,  that  a  verdict  for  $7,000  was  not  excessive. 

Appeal  from  Circuit  Court,  McCracken  County. 
"Xot  to  be  officially  reported." 

Action  by  Frank  R.  Quirey  ag^ainst  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  in  favor  of  plaintiff,  def«.*nd- 
ant  appeals.    Affirmed. 

Wheeler,  Hughes  &  Berry,  J,  M.  Dickinson,    and    Trabnc^ 
Doolan  &  Cox,  for  appellant. 
Hendrick  &  Miller,  for  appellee. 

XuNN,  J.  The  appellee  on  the  11th  of  January,  1903,  was  in 
the  employ  of  appellant  as  fireman  on  one  of  its  freig^ht  eng^ines, 
and  in  making  a  trip  on  the  same  from  Paducah,  Ky.,  to  Mem- 
phis, Tenn.,  and  while  at  or  near  a  point  called  Curve,  Tenn.,  the 
crown  sheet  of  the  engine  blew  out,  by  reason  of  which  appellee 
was  burned  and  scalded,  which  compelled  him  to  jump  from  the 
eng^ine,  and  he  fell  on  some  cross-ties  and  was  severely  injured. 
On  the  22d  of  December,  1903,  appellee  instituted  this  action  to 
recover  damagfes  for  his  injuries.  On  the  trial  he  recovered  a 
verdict  and  jud^fment  for  $7,000,  of  which  appellant  complains. 
The  pounds  for  reversal,  as  presented  by  appellant's  brief,  are 
that  the  court  erred  in  refusing  to  g^ive  peremptory  instructions 
to  find  for  it ;  that  the  court  erred  in  ^ving  instructions  Nos.  2 
and  4 ;  and  that  the  verdict  is  excessive. 

From  the  record  it  appears  that  appellee  alleged  in  his  petition, 
in  substance,  that  his  injuries  were  received  as  a  result  of  the 
combined  and  concurring  negligence  of  the  appellant  in  furnish- 
ing: and  placing  him  upon  a  defective,  unsafe,  and  dangerous 
engine  and  machinery,  and  the  neg^ligent  management  and  opera- 
tion of  same  by  those  in  charge  thereof  superior  in  authority  to 
^m ;  that  the  appellant  knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  in  time  to  have  prevented  his  injury,  of  the 
defective,  unsafe,  and  dangerous  condition  of  this  engine  and 
machinery ;  and  that  he  did  not  know  it.  The  appellant  traversed 
bv  answer  the  petition,  and  in  the  second  oaragraph  alleged,  in 
substance,  that  plaintiff  received  his  injuries  in  the  state  of  Ten- 
nessee, and  that  bv  the  laws  of  that  state  the  appellee  and  the 
^'nj^ineer  were  fellow  servants,  and  that  the  explosion  of  the 
eng^ine.  whereby  the  crown  sheet  was  blown  out,  was  caused 
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solely  by  the  engineer  in  charge  of  the  engine  allowing  the  water 
in  the  engine  to  become  too  low,  or  by  a  lack  of  water  in  the 
engine,  which  produced  the  explosion,  causing  the  appellee  to 
jump  from  the  engine,  and  that  under  the  laws  of  the  state  of 
Tennessee  it  is  not  responsible  for  the  carelessness  or  the  negli- 
gent act  of  its  engineer.  By  another  paragraph  it  pleaded  con- 
tributory negligence  on  the  part  of  appellee  as  a  bar  to  his 
recovery.  The  appellee,  by  reply,  traversed  the  affirmative  mat- 
ter of  the  answer,  and  also  denied  that  the  Tennessee  law  applied 
to  the  case,  and  then  alleged,  in  substance,  that  by  the  laws  of  the 
state  of  Tennessee  the  company  was  liable  to  him  if  the  negli- 
gence of  his  fellow  servant  was  coupled  with  the  negligence  of 
the  company  in  furnishing  a  defective,  unsafe,  and  dangerous 
engine  and  machinery,  provided  the  negligence  of  both  combined 
to  cause  the  injury.  He  then  denied  that  the  negligence  of  the 
engineer  alone  caused  the  injury,  and  alleged  that  it  was  the 
concurring  negligence  of  the  engineer  and  the  appellant.  He 
further  alleged  that  the  engineer  was  in  charge  of  the  engine  and 
machinery,  and  that  it  was  his  duty  to  keep  the  same  in  repair 
and  discover  any  defects  therein,  and  that  in  this  he  represented 
the  master,  the  appellant.  Appellee  also  denied  the  contributory 
negligence  of  himself,  and  alleged  that  the  law  in  Tennessee  as 
to  contributory  negligence  is  that  the  contributory  negligence  of 
the  plaintiff  does  not  defeat  and  is  not  a  bar  to  his  claim,  but  goes 
merely  in  mitigation  of  damages,  and  that  this  was  the  law  in 
that  state  at  the  time  he  was  injured.  The  appellant  filed  a  re- 
joinder, in  which  it  denied  all  the  affirmative  matter  of  the  reply 
with  reference  to  the  laws  of  Tennessee,  except  the  allegation  re- 
garding contributory  negligence. 

Upon  these  issues  appellant  took  the  depositions  of  two  law- 
yers of  the  state  of  Tennessee,  who  proved  that  the  fireman  and 
the  engineer,  in  the  management  and  operation  of  the  engine, 
were  fellow  servants,  and  if  appellee  received  his  injuries  as  the 
result  of  the  negligent  management  and  operation  of  the  engine 
by  the  engineer  the  appellant  was  not  liable.  They  also  proved 
that  if  the  engine  and  the  machinery  were  defective  and  danger- 
ous, which  fact  was  known  or  could  have  been  known  to  the 
company  by  the  exercise  of  ordinary  care  and  diligence,  and  if 
by  reason  of  such  defects  the  explosion  and  injuries  occurred, 
then  the  company  would  be  liable.  They  also  proved  that,  if  the 
injury  resulted  by  the  concurring  acts  of  negligence  of  the  com- 
pany and  the  fellow  servant,  then  the  company  would  be  liable; 
but,  if  the  negligence  of  the  fellow  servant  itself  caused  the 
explosion  regardless  of  the  defects  of  the  engine,  then  the  com- 
pany would  not  be  liable.  The  court  gave  two  instructions  to  the 
jury  predicated  upon  the  Tennessee  law  as  proven  in  the  deposi- 
tions referred  to.  The  third  instruction  was  the  definition  of 
ordinary  care.  The  fourth  was  one  on  contributory  negligence 
based  upon  the  laws  of  Kentucky.  The  court  stated  in  the  first 
one  that  it  was  advised  by  the  depositions  of  the  lawyers  that  the 
appellee  and  the  engineer  in  charge  of  the  engine  were  fellow 
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servants,  and,  if  the  jury  believed  from  the  evidence  that  the  ex- 
plosion or  blowing  out  of  the  crown  sheet  of  the  engine  was 
caused  by  the  neg^lig^ence  of  the  en^neer  in  charge,  they  should 
find  for  the  defendant.  This,  under  the  Tennessee  law,  \yas 
proper.  In  instruction  No.  2  it  told  the  jury  that  if  the  explosion 
or  blowing  out  of  the  crown  sheet  was  caused  by  the  defective 
condition  of  the  boiler,  crown  sheet,  or  other  attachment  thereto, 
and  should  further  believe  from  the  evidence  that  the  defendant 
or  its  eng^ineer  in  charge  of  the  engine  knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  of  the  defective  condition  of 
the  boiler,  crown  sheet,  or  other  attachment  in  time  to  have 
avoided  the  explosion,  then  they  should  find  for  the  plaintiff,  etc. 

The  appellant  objects  to  this  instruction  No.  2  in  the  use  of  the 
words  *'or  its  engineer  in  charge  of  the  engine  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,"  etc.  It  claims  it 
has  the  effect  to  make  it  liable  for  the  negligent  act  of  appellee's 
fellow  servant.  We  do  not  so  understand  it.  Under  the  law  of 
Tennessee,  as  well  as  this  state,  it  is  the  duty  of  the  appellant  and 
its  agents  representing  it  in  the  matter  to  furnish  its  employees 
reasonably  safe  machinery  and  appliances  with  which  to  labor, 
and  to  keep  them  in  reasonable  safe  condition  and  repair  for 
their  protection.  This  language  was  used  in  the  instruction 
upon  the  idea  that  in  the  control,  management,  and  operation  of 
the  engine  the  engineer  was  the  fellow  servant  of  the  fireman, 
but  in  the  repair  of  it  on  the  road  and  in  discovering  its  defects 
he  represents  the  master  and  is  the  vice  principal.  This  part  bf 
the  instruction  is  supported  by  the  uncontradicted  evidence  of 
the  appellee  to  the  effect  that  the  engineer  was  in  charge  of  the 
engine,  and  that  it  was  his  duty,  under  the  rules  of  the  company, 
to  look  after  the  engine  and  its  appliances  and  to  keep  it  in  con- 
dition along  the  road. 

Instruction  No.  4,  complained  of  by  appellant,  ought  not  to 
have  been  given,  assuming  that  the  case  should  have  been  tried 
under  the  Tennessee  law.  The  giving  of  it  was  more  favorable 
to  appellant  than  it  was  entitled  to.  In  such  case  the  court 
should  have  given  the  one  offered  by  the  appellee,  to  the  effect 
that  contributory  negligence  was  not  a  defense,  but  could  only 
be  considered  by  the  jury  in  mitigation  of  damages.  Again,  as- 
suming that  the  case  should  have  been  tried  under  the  Tennessee 
law,  the  court  should  have  given  the  instruction  offered  by  the 
appellee  on  the  question  of  the  concurrent  negligence  of  a  fellow 
servant  of  the  appellant.  It  is  unnecessary  to  consider  in  detail 
the  evidence  with  reference  to  the  defective  and  unsafe  condition 
of  the  engine  and  machinery ;  but  we  have  examined  it  with  care, 
and  we  are  of  the  opinion  that  there  was  sufficient  evidence  on 
that  point  to  authorize  that  question  to  be  submitted  to  the  ju^^^ 

The  only  other  thing  to  be  considered  is  the  question  of  ex- 
cessive damages.  The  proof  shows  that  he  was  considerably 
burned,  scalded,  and  otherwise  seriously  injured  by  his  fall  upon 
the  cross-ties ;  but  his  most  serious  injury  was  from  the  breaking 
of  three  or  four  ribs  in  his  right  side,  the  broken  ends  breaking 
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the  pleura  and  piercing  the  lun^.  His  injuries  were  so  severe 
that  he  remained  in  the  hospital  in  Paducah  from  January  until 
July,  with  a  tube  in  his  side  to  allow  the  pus  to  escape;  that 
after  July,  for  a  time,  his  side  healed  over,  but  soon  thereafter  it 
had  to  be  reopened  and  the  tube  put  back,  and  then  it  healed  over 
a^ain  and  afterwards  burst;  and  from  that  time  to  the  time  of 
the  trial,  16  or  17  months  after  his  injury,  his  side  has  remained 
open,  with  a  tube  in  it  to  allow  the  pus  to  escape.  It  was  in  that 
condition  at  the  time  of  the  trial,  and  was  exhibited  to  the  jiir\'. 
The  physicians  testified  that  the  g^reater  portion  of  his  ri^ht  lun^^ 
was  destroyed  and  that  his  injury  was  permanent.  Considerinij 
the  extent  of  his  injuries  as  proven,  and  the  further  fact  that  at 
the  time  he  was  injured  he  was  a  strong,  healthy  youngs  man,  22 
years  old,  weighing"  about  180  pounds,  while  at  the  time  of  the 
trial  he  was  a  mere  physical  wreck,  weighing  only  about  130 
pounds,  we  are  unwilling  to  say  that  the  verdict  is  excessive. 
Wherefore  the  judgment  is  affirmed,  with  damages. 


Chicago  &  A.  Ry.  Co.  v.  Walters. 

(Supreme  Court  of  Illinois,  Oct.  24,  1905.) 
[75  N.  E.  Rep.  441.] 

Appeal — Exclusion  of  Evidence — Harmless  Error. — In  an  action  by 
a  brakeman,  injured  while  coupling  a  car,  a  refusal  to  allow  him  to 
state  whether  he  signaled  the  engineer,  who  was  under  his  control, 
to  stop  or  go  slower,  when  he  found  he  had  to  use  his  hand  on  the 
coupler,  was  harmless  error,  where  there  is  evidence  showing  that 
he  did  not  do  so. 

Same. — Error  in  not  sustaining  objection  to  a  question  asking  for 
conclusion  is  harmless,  where  the  witness  did  not  give  his  conclusion 
in  his  answer  to  the  question. 

Master  and  Servant — ^Injury  to  Servant — Defective  Appliances.*— In 
order  to  charge  a  railroad  company  with  notice  of  a  defective  car,  it 
is  not  necessary  that  such  notice  be  given  to  the  particular  official 
designated  by  its   rules. 

Same — Contributory  Negligence — Question  for  Jury.f — Where  a 
brakemian,  in  making  a  coupling,  is  required  to  act  promptly  under 

*For  the  authorities  in  this  series  on  the  question  whether  knowl- 
edge of  railroad  officers  or  employees  is,  or  is  not,  notice  to  their  re- 
spective companies,  see  foot-notes  appended  to  Havens  v.  Rhode  Is- 
land Suburban  Ry.  Co.  (R.  I.),  13  R.  R.  R.  549,  36  Am.  &  Eng.  R. 
Cas.,    N.   S.,   549. 

fFor  the  authorities  in  this  series  on  the  question  what  is,  and  is  not, 
contributory  negligence  on  the  part  of  employees  when  engaged  in 
coupling  or  uncoupling  cars,  see  foot-notes  appended  to  '^^ylor  v. 
Boston  &  M.  R.  R.  (Mass.),  16  R.  R.  R.  397,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  397;  foot-notes  appended  to  Brinkmeier  v.  Missouri  Pac.  Ry. 
Co.  (Kan.).  15  R.  R.  R.  349,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  ex- 
tensive note,  13  R.  R.  R.  498,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  498. 

For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory neglij^rcnce  in  an  employee  to  attempt  to  do  his  work  by  a 
more  danj^erons  method  than  one  he  might  use,  see  foot-notes  ap- 
pended to  Brinkmeier  v.  Missouri  Pac.  Ry.  Co.  (Kan.),  15  R.  R.  R. 
340,  :{8  Am.  &  Eng.  R.  Cas.,  N.  S.,  349. 
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circumstances  which  he  did  not  anticipate,  that  he  might  have  adopted 
a  safer  course  than  the  one  he  followed  does  not  make  the  question 
whether  his  act  was  negligent  one  for  the  court,  where  there  is  evi- 
dence that  he  believed  he  had  time  to  act  i^s  he  attempted  to  do. 

Appeal — Instructions — Harmless  Error. — ^Where,  in  an  action  by  a 
brakeman  for  injuries  in  making  a  coupling,  he  testified  that  he  knew 
of  the  defect  in  the  coupling  before  the  injury  occurred,  an  instruction 
as  to  the  law  applicable,  if  the  defect  was  not  discoverable  by  plaintiff, 
though  erroneous,  is  harmless  error. 

Appeal  from  Appellate  Court,  Third  District. 

Action  by  William  T.  Walters  against  the  Chicago  &  Alton 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

De  Man^e  &  Hoblit  (F.  S.  Winston,  of  counsel),  for  ap- 
pellant. 

Louis  Fitzhenry  and  Barry  &  Morrisscy,  for  appellee. 

Cartwright,  C.  J.  Appellee  recovered  a  judgment  in  the 
circuit  court  of  McLean  county  against  appellant  for  $4,000 
damag^es  for  the  loss  of  a  hand  while  coupling:  cars  as  a  brake- 
man.  The  Appellate  Court  for  the  Third  District  affirmed  the 
judgement.  Appellant  complains  of  alleged  erroneous  rulings  of 
the  trial  court  on  the  admission  of  evidence,  the  refusal  to  direct 
a  verdict  of  not  guilty  at  the  close  of  all  the  evidence,  the  gfiving: 
of  instructions  requested  by  appellee,  and  the  refusal  of  in- 
structions asked  by  appellant.  The  gfrounds  of  liability  alleged  in 
the  declaration  were,  first,  that  the  defendant,  being:  eng^ag^ed  in 
interstate  traffic,  failed  to  equip  a  certain  caboose  with  an  auto- 
matic coupler,  which  would  couple  it  automatically  by  impact 
with  other  cars,  as  required  by  the  act  of  Cong^ress ;  and,  second, 
that,  having:  attempted  to  equip  the  caboose  with  an  automatic 
coupler,  the  defendant  permitted  it  to  be  and  remain  in  a  dang:er- 
ous  and  unsafe  condition,  which  was  known  to  the  defendant 
and  unknown  to  plaintiff,  and  thereby  his  hand  was  crushed  be- 
tween the  drawbars  of  the  eng^ine  and  caboose  while  attempting: 
to  couple  them  tog:ether  in  the  exercise  of  ordinary  care  for  nis 
own  safety. 

Plaintiff  was  a  freig:ht  brakeman  for  defendant,  and  was  called 
out  at  Brig:hton  Park  on  the  nig:ht  of  January  3,  1903,  to  assist 
in  taking:  a  train  to  Blooming^ton.  He  went  to  the  eng^ine  house, 
and  g:ot  the  eng:ine,  and  started  with  it  to  couple  on  the  caboos<\ 
He  had  entire  control  of  the  eng:ine,  which  was  moved  by  the 
eng^ineer  in  accordance  with  his  sig:nals.  The  eng:ine  and  caboose 
were  both  equipped  with  Janney  couplers,  which  would  couple 
automatically  by  impact,  provided  the  knuckle  on  either  coupler- 
was  open,  but  would  not  couple  in  that  way  unless  one  or  the 
other  was  open.  When  closed,  the  knuckle  was  kept  closed  by 
an  iron  lock  pin  inserted  throug^h  it.  The  knuckle  was  to  be 
opened  by  hand,  and  in  order  to  open  it  the  lock  pin  must  be 
lifted  out  of  the  coupling:.  There  was  a  device  for  lifting:  the 
lock  pin   from  the  side  of  the  caboose  without  g:oing:  between 


168        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Chicag^o  &  A.  Ry.  Co.  v.  W&ltera 

the  cars,  consistinp^  of  a  lifting  lever  extending  horizontally 
above  the  floor  to  the  outside  of  the  caboose,  where  it  turned  at 
a  ri^ht  an^le  to  form  a  crank  or  handle ;  but  there  was  no  device 
or  appliance  for  opening^  the  knuckle.  It  was  the  duty  of  the 
plaintiff  to  see  that  the  knuckle  upon  the  engine  or  caboose  was 
open  when  they  came  tog^ether,  and  on  this  occasion  they  were 
both  closed.  In  the  ordinary  use  of  the  coupling",  he  would  lift 
the  pin  out  by  means  of  the  lever  from  the  side  of  the  caboose 
and  then  open  the  knuckle  with  his  hand.  It  was  about  midnight, 
and  plaintiff  stood  upon  the  footboard  of  the  tender  and  signaled 
the  engineer  to  back  the  locomotive  slowly  toward  the  caboose. 
It  was  dark,  and  plaintiff  had  a  lantern  to  enable  him  to  see. 
He  attempted  to  open  the  knuckle  of  the  coupler  on  the  engine, 
but  the  water  had  splashed  upon  it  and  frozen  it  fast.  The  en- 
gine was  backing  very  slowly,  not  faster  than  a  man  would 
ordinarily  walk,  and  in  the  judgment  of  the  engineer  not  more 
than  one  mile  an  hour.  Plaintiff,  finding  he  could  not  open  the 
knuckle  on  the  engine,  jumped  off  and  ran  ahead  to  open  the 
knuckle  on  the  caboose.  He  tried  to  work  the  lever  and  raise 
the  pin ;  but  the  lever  was  bent,  so  as  to  strike  the  brake  rod,  and 
he  was  unable  to  lift  the  pin  sufficiently  to  allow  the  knuckle  to 
open.  The  lever  had  been  bent  and  unfit  for  use  for  about  two 
weeks,  and  its  condition  had  been  reported  to  a  car  repairer  at 
Bloomington  three  or  four  days  before  the  accident.  Plaintiff, 
being  unable  to  raise  the  pin  with  the  lever,  reached  in  with  his 
left  hand  to  the  coupler  and  lifted  the  pin,  and  at  the  same  tiqie 
opened  the  knuckle  with  his  right  hand,  when  the  couplers  came 
together  and  his  hand  was  crushed. 

In  entering  the  employ  of  defendant,  plaintiff  by  his  written 
application  agreed  to  study  the  rules  of  the  company  and  obey 
them,  and  stated  that  he  understood  in  coupling  cars  the  rules  re- 
quired him  to  use  a  coupling  stick.  The  rules  printed  in  the 
time-card  in  force  strictly  prohibited  coupling  by  hand  in  all 
cases  where  a  stick  could  be  used  in  guiding  the  link  or  shackle, 
and  all  brakemen  were  required  to  provide  themselves  wath  a 
stick  for  that  purpose ;  and  the  rules  stated  that  going  between 
the  cars  while  in  motion  was  a  violation  of  duty.  Plaintiff  in  his 
testimony  narrated  the  circumstances  of  the  accident  substan- 
tially as  above  stated,  which  was  all  the  evidence  on  the,  subject. 
On  his  cross-examination  he  was  asked  whether,  when  he  found 
he  could  not  open  the  knuckle  on  the  engine,  he  gave  the  engineer 
any  signal  to  go  slower  or  stop.  The  court  sustained  an  objec- 
tion to  the  question,  and  therein  erred.  Plaintiff  testified  that  he 
had  entire  control  of  the  movements  of  the  engine,  and  the 
question  was  legitimate  and  proper  cross-examination.  It  was 
pertinent  for  the  purpose  of  showing  to  the  jury  that  the  injury 
to  the  plaintiff  resulted  from  his  own  failure  to  signal  the  en- 
gineer to  go  slower  or  stop  until  the  coupler  was  prepared  for 
the  coupling.  The  other  evidence,  however,  showed  that  plain- 
tiff gave  no  signal  to  the  engineer,  but  permitted  the  engine, 
which  was  under  his  control,  to  move  forward  toward  the  ca- 
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boose  until  the  accident  occurred,  and  the  fact  was  not  con- 
troverted.    The  ruling,  althoug^h  erroneous,  did  no  harm. 

On  the  cross-examination  of  a  witness  for  the  plaintiff,  he  was 
asked  whether  a  coupler  in  which  the  lever  would  not  lift  the  pin 
out  of  the  coupling^  would  couple  automatically  by  impact.  The 
court  overruled  an  objection  of  defendant  to  the  question.  The 
objection  should  have  been  sustained,  for  the  reason  that  the 
question  called  for  a  conclusion  by  the  witness  as  to  the  ultimate 
fact  which  the  jury  were  impaneled  to  try,  and  which  was 
m  issue  under  the  first  count  of  the  declaration.  The  ruling^,  al- 
though wron^,  is  not  g^round  for  reversal,  for  the  reason  that 
the  witness  did  not  undertake  to  answer  the  question  and  ^ve 
his  conclusion,  but  merely  stated  in  his  answer  facts  which  were 
proper  to  ^o  to  the  jury  to  enable  them  to  decide  the  issue. 

At  the  close  of  the  evidence  the  defendant  asked  the  court  to 
direct  a  verdict  of  not  gfuilty,  and  the  court  denied  the  motion. 
It  is  insisted  that  the  court  erred,  for  the  reason  that  there  was 
no  evidence  fairly  tending  to  sustain  plaintiff's  averment  that  he 
was  in  the  exercise  of  ordinary  care  for  his  own  safety,  and  that 
the  evidence  clearly  showed  that  the  accident  happened  by  reason 
of  his  ne^li^ence.  There  was  evidence  tendinja^  to  show  that  the 
caboose  was  used  in  interstate  traffic.  The  coupler  was  one  that 
would  couple  cars  automatically  by  impact,  if  the  coupler  on  one 
or  the  other  of  the  cars  was  prepared  for  coupling  by  raising  the 
lock  pin  out  of  the  coupling^  by  means  of  the  lever  and  opening^ 
the  knuckle  by  the  hand.  This  mi^ht  be  done  while  the  cars  were 
standinjT  still  or  before  they  were  broug^ht  together;  but  there 
was  evidence  tending  to  prove  that,  in  the  ordinary  operation  of 
switching  and  coupling^  cars  togfether,  there  was  a  necessity  to 
^0  between  the  ends  of  the  cars  to  open  the  knuckle.  A  brake- 
man  could  prepare  one  or  the  other  of  the  couplers  by  opening 
the  knuckle,  and  then  be  out  of  the  way  when  they  came  to- 
gether; but  in  our  opinion  the  trial  court  would  not  have  been 
justified  in  directing  a  verdict  on  the  ground  that  the  coupler 
was  as  a  matter  of  law  one  that  would  couple  automatically  by 
impact.  Whether  that  is  so  or  not,  the  lifting^  lever  by  which 
the  pin  was  raised  from  the  outside  of  the  car  was  out  of  repair, 
and  had  been  for  two  weeks,  and  the  defendant  had  disregarded 
its  duty  to  the  plaintiff  in  respect  to  it.  It  is  said  that  the  de- 
fendant had  no  actual  notice  of  the  condition  of  the  lever,  be- 
cause notice  was  g^ven  to  one  of  the  car  repairers  at  Blooming^ton, 
while  the  rules  required  that  notice  be  gfiven  to  an  official  or 
employee  mentioned  in  such  rules.  The  court  so  instructed  the 
jury,  but  the  instruction  should  not  have  been  ^iven.  The  lever 
had  been  out  of  condition  for  two  weeks,  and  it  was  not  neces- 
sar>'  that  notice  of  its  condition  should  be  ^iven  to  some  par- 
ticular official.  It  was  the  duty  of  the  defendant  to  make  proper 
inspection  and  repair,  and  this  duty  was  a  positive  one  owing:  by 
the  defendant  to  the  plaintiff.  It  made  no  difference  by  whom  or 
what  method  the  defendant  provided  by  its  rules  for  the  per- 
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furmance  of  its  duty,  and  there  was  no  room  for  doubt  that  it 
had  been  derelict. 

The  serious  controverted  question  in  the  case  was  whether  th^: 
accident  was  due  to  neg^li^ence  on  jthe  part  of  plaintiff.  The 
aD^roachinja:  locomotive  was  under  his  control,  and  he  ^ave  the 
engineer  no  other  signal  than  the  one  to  back  slowly.  His  act 
was  a  dangerous  one,  which  migfht  have  been  performed  by  a 
safe  method  by  stopping  the  eng-ine  until  the  knuckle  was  opened. 
He  had  full  knowledge  of  the  condition  of  the  lever,  and  knew 
the  rate  of  speed  at  which  the  engine  was  backing"  under  his  di- 
rection. On  the  other  hand,  there  was  evidence  proper  to  be 
considered  by  the  jury  tending  to  show  that  the  plaintiff  had 
reasonable  ground  to  believe  that  he  had  time  to  raise  the  pin  and 
open  the  knuckle  in  safety.  It  was  in  the  nighttime,  and  he 
knew  nothing  about  the  condition  of  the  lever  until  he  attempted 
to  use  it.  He  was  then  confronted  with  a  situation  which  he 
had  no  reason  to  anticipate,  and  there  was  not  much  time  for 
reflection  and  deliberation.  Immediate  action  was  required,  and, 
while  he  undoubtedly  might  have  adopted  a  different  and  safe 
course  in  making  the  coupling,  the  question  whether  a  brakeman 
of  ordinary  care  and  prudence  would  have  done  as  he  did  was, 
in  our  opinion,  proper  to  be  submitted  to  the  jury  under  all  the 
evidence.  Whether  the  verdict  of  the  jury  was  sustained  by  a 
preponderance  of  the  evidence  was  a  question  for  the  trial  court 
on  a  motion  for  a  new  trial,  and  for  the  Appellate  Court  on  ap- 
peal. The  question  on  which  side  the  preponderance*  of  the 
evidence  was  could  not  properly  be  determined  by  the  court  on  a 
motion  to  direct  a  verdict. 

The  court  ^ave  at  the  instance  of  the  plaintiff  instructions 
numbered  1  and  6.  In  the  first  of  these  instructions  the  jury 
were  told  that,  if  the  condition  of  the  coupling  apparatus  and 
the  effect  thereof  were  not  discoverable  by  the  use  of  ordinary 
care,  the  plaintiff  could  not  be  held  to  have  assumed  the  risk  of 
the  defective  condition;  and  by  the  sixth  they  were  told  that  if 
the  apparatus  was  out  of  repair,  and  its  effect  on  the  lever  and 
knuckle  was  not  discoverable  by  ordinary  care,  the  rule  of  de- 
fendant requiring  the  examination  of  machinery,  cars,  etc.,  by 
employees  would  have  no  application  to  the  case.  The  instruc- 
tions were  not  based  on  any  evidence  or  fitted  to  the  facts  of  the 
case.  Plaintiff  testified  that  he  discovered  the  condition  of  the 
lifting  rod  and  its  effect  upon  the  apparatus  and  the  lifting  of 
the  lock  pin,  both  by  sigfht  and  his  attempt  to  use  it  before  the 
accident  happened.  The  question  what  the  law  would  be,  if  the 
case  had  been  different  and  the  defect  had  not  been  discoverable 
by  the  use  of  ordinary  care,  was  entirely  foreign  to  the  case,  and 
would  not  aid  the  jury  in  deciding  it.  The  only  object  of  in- 
struction is  to  enable  the  jury  to  apply  the  law  to  the  evidence, 
and  the  practice  of  advising  them  as  to  what  the  law  would  be  in 
some  other  case  or  applied  to  some  other  state  of  facts  is  bad. 
We  cannot  see,  however,  that  the  fi:iving  of  these  instructions 
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worked  any  injury  to  the  defendant,  for  the  reason  that  there  was 
no  contradiction  of  plaintiff's  evidence  that  he  knew  exactly  what 
the  condition  of  the  lever  was  and  what  the  effect  of  such  con- 
dition upon  the  apparatus  was.  The  jury  could  not  possibly 
have  concluded  that  plaintiff  did  not  discover  the  condition  of 
the  lever  and  its  effect,  and  therefore  could  not  have  applied  the 
rules  ^ven  by  the  court  applicable  to  such  facts. 

The  court  refused  several  instructions  asked  by  the  defendant, 
but  it  is  not  necessary  to  repeat  them.  Everything  contained  in 
them  which  was  correct  as  a  proposition  of  law  was  contained  in 
other  instructions  which  were  g^iven. 

The  judgement  of  the  Appellate  Court  is  affirmed. 

Jud^ient  affinned. 


Root  v,  Kansas  City  Southern  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  March  30,  1900.) 

[92  S.  W.  Rep.  021.] 

Master  and  Servant — Injuries  to  Servant — Contributory  Negligence.* 

— Where  a  brakeman  riding  on  the  engine  saw  that  it  could  not  be 
stopped  before  it  reached  the  burning  portion  of  a  low  trestle  jumped 
when  the  engine  was  about  two  car  lengths  from  the  fire,  he  was  not 
guilty  of  contributory  negligence. 

Same — ^Assumption  of  Risk — Knowledge  of  Danger .f — A  freight 
brakeman,  who  had  been  employed  but  a  few  days  and  had  passed 
over  a  certain  trestle  but  six  times,  usually  in  the  night,  ^nd  who  was 
not  shown  to  have  had  any  knowledge  of  the  conditions  about  the 
trestle,  did  not  assume  the  risk  arising  from  a  quantity  of  combustible 
material  allowed  to  accumulate  ^bout  the  trestle,  and  which  became 
ignited  and  set  fire  to  the  trestle. 

Same — Concurrent  Negligence  of  Master  and  Fellow  Servant — Lia- 
bility of  Master.^ — Where  a  servant  is  injured  through  the  combined 
negligence  of  the  master  and  a  fellow  servant,  he  may  recover  from 
the  master. 

Same — ^Action  for  Injuries — Question  for  Jury.^ — In  an  action  by  a 
brakeman  for  injuries  sustained  by  jumping  from  an  engine  through 
fear  that  it  would  go  through  a  burning  trestle,  evidence  held  suffi- 
cient to  justify  submission  to  the  jury  of  the  question  whether  the  fire 
was  communicated  to  the  trestle  through  combustible  debris  which 
it  was  alleged  defendant  railroad  company  negligently  allowed  to  ac- 
cumulate about  the  trestle. 

♦For  the  authorities  in  this  series  on  the  question  whether  failure  to 
exercise  good  judgment  in  avoiding  impending  ds^nger,  caused  by 
fright,  is  contributory  negligence,  see  foot-note  appended  to  Pierson 
Lumber  Co.  v.  Hart  (Ala.),  18  R.  R.  R.  791,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  791;  Chicago  Union  Traction  Co.  v.  Newmiller  (111.),  18  R.  R.  R. 
273,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  273;  foot-note  appended  to  South 
Chicago  City  Ry.  Co.  v.  Kinnare  (111.),  18  R.  R.  R.  229,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,    229. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  foot-notes  appended  to  Houston  &  T.  C.  R.  Co.  v.  Turner 
^Tcx).  18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  630. 

tSee  note  at  end  of  case. 
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Same — Negligence  of  Master. — In  an  action  by  a  railroad  brakeman 
for  injuries  resulting  from  jumping  from  an  engine,  through  fear  that* 
it  would  go  through  a  burning  trestle  alleged  to  have  been  ignited 
because  of  the  negligence  of  the  railroad  company  in  allowing  com- 
bustible material  to  accumulate  iz^bout  it,  evidence  held  sufficient  under 
tbe  law  of  Arkansas  to  justify  submission  to  the  jury  of  the  question 
of  defendant's  negligence. 

Same — Evidence — Defective  Condition — RenMteness. — In  an  action 
by  a  railroad  brakeman  for  injuries  caused  by  jumping  from  an  en- 
gine, through  fear  that  it  would  go  through  a  burning  trestle  claimed 
to  have  been  ignited  because  of  the  negligence  of  the  railroad  company 
in  allowing  combustible  material  to  accumulate  about  it,  the  admis- 
sion of  evidence  that  several  months  before  the  accident  quantities  of 
driftwood  had  floated  down  and  lodged  against  the  trestle  was  er« 
roneous,  in  the  absence  of  any  evidence  that  the  driftwood  still  re- 
mained there  lat  the  time  of  the  accident. 

Trial — Objections  to  Evidence — Necessity  of  Renewing. — ^Where  ob- 
jection was  made  on  the  ground  that  certain  evidence  was  too  remote, 
and  was  overruled  in  view  of  a  promise  by  counsel  to  show  that  the 
condition  revealed  by  this  evidence  continued  down  to  the  time  to 
which  the  issues  related,  tli-e  party  objecting  to  the  evidence  was  not 
required,  is^fter  failure  to  introduce  connecting  evidence,  to  renew  the 
objection  by  motion  to  strike  out. 

Master  and  Servant — Action  for  Injuries — ^Proof  and  Variance. — 
Where,  in  an  action  by  a  railroad  brakeman  for  injuries  caused  by 
jumping  from  a  locomotive,  through  fcB^r  that  it  would  go  through  a 
burning  trestle  the  petition  alleged  that  defendant  negligently  allowed 
driftwood,  which  was  carried  down  the  stream  under  the  trestle  at 
high  water  period,  to  remain  lodged  about  the  trestle,  rendering  it 
liable  to  take  fire,  evidence  that  lat  the  time  the  right  of  way  was 
originally  cut  through  the  timber  logs  were  left  lying  on  the  right  of 
wav  was  outside  the  issues. 

Evidence — Expert  Witnesses — Examination — Hypothetical  Question. 
— A  hypothetical  question  to  an  expert  witness  must  be  predicated  on 
the  testimony. 

Master  and  Servant — Action  for  Injuries — ^Instructions. — In  an  ac- 
tion by  a  railroad  brakeman  for  injuries  caused  by  jumping  from  an 
engine  because  of  fear  that  it  would  go  through  a  burning  trestle, 
alleged  to  have  been  ignited  because  of  negligence  of  the  railroad  com- 
pany in  allowing  combustible  materials  to  accumulate  about  it,  an 
instruction  that  it  was  the  duty  of  defendant  to  use  ordinary  care  to 
keep  its  right  of  way  free  from  dry  and  combustible  matter  wbich  would 
be  "liable"  to  take  fire  was  erroneous,  because  of  possibility  of  the 
word  "liable"  being  construed  to  mean  within  the  range  of  possi- 
bility. 

Same — Negligence — Question  for  Jury. — Leaving  combustible  mate- 
rial on  the  right  of  way  is  not  necessarily  negligence  on  the  part  of  a 
railroad  company,  though  tlie  extent  of  such  material  and  its  prox- 
imity to  the  track  may  justify  a  jury  in  finding  negligence. 

Appeal  from  Circuit  Court,  Rates  County;  W.  W.  Graves, 
Jud^e. 

Action  by  Eug^ene  R.  Root  ag"ainst  the  Kansas  City  Southern 
Railway  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Reversed  and  remanded. 

S,  W.  Moore,  Cyrus  Crane,  and  H.  C,  Clark,  for  appellant. 
Thos,  J.  Smith,  IV,  O.  Jackson,  and  Geo.  IV.  IVri^tj^hf,  for  re- 
spondent. 

Lamm,  J.    Root  was  head  brakeman  riding  on  the  eng-ine  of 
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one  of  defendant's  freight  trains  of  seven  cars  and  a  caboose, 
four  cars  ladened  with  coal  and  three  with  hay.  In  running:  south 
at  midnight  on  July  16,  1901,  a  mile  or  so  south  of  a  station 
named  Poteau,  in  the  Indian  Territory,  as  the  eng^ine  approached 
a  lon^  trestle  spanning;  a  depression,  swamp  or  sloug^h  (called  a 
creek  by  some  witnesses)  through  which  water  flowed  from  the 
west  to  the  east  at  flood  times  in  Poteau  river,  a  nearby  stream, 
a  fire  was  discovered  in  and  toward  the  far  end  of  the  trestle,  as 
near  as  we  can  determine  from  the  evidence,  about  1,000  feet 
away  from  the  eng:ine  at  the  time.  The  engineer  applied  his 
emergency  air,  slowed  up,  but  did  not  stop  before  the  engine 
reached  the  fire.  Facing  this  emergency,  when  the  fact  became 
apparent  that  the  engine  would  not  stop  before  reaching  the 
burning  part  of  the  trestle,  on  the  advice  of  the  engineer  and  by 
common  consent,  all  employees  on  the  engine,  to  wit,  the  engi- 
neer, the  fireman,  and  plaintiff,  jumped  from  its  steps  to  the 
ground,  a  distance  of  from  10  to  12  feet.  By  jumping  plaintiff's 
right  ankle  was  concededly  injured,  and  it  is  claimed  on  one  side 
and  controverted  on  the  other  that  by  the  jump  and  by  being 
struck  in  the  small  of  the  back  by  a  rail,  which  bulged  out  simul- 
taneously with  his  jump,  kidney  and  spinal  troubles  ensued,  re- 
sulting in  traumatic  neurasthenia,  paralysis,  and  a  group  of 
associated  ills.  Plaintiff  had  judgment  below  for  $8,000,  from 
which  defendant  appealed. 

The  paper  issues  were  as  follows :    The  petition  alleges  in  ef- 
fect that  the  country  in  the  vicinity  of  the  trestle  was  timbered ; 
that  defendant  negligently  allowed  quantities  of  timber,  brush, 
leaves,  driftwood,  and  other  combustible  matter,  carried  down  at 
high  water  and  lodged  under  said  trestle,  and  upon  the  right  of 
way  adjacent  thereto,  to  accumulate  and  remain  thereunder  and 
upon  said  right  of  way,  particularly  under  the  south  end  of  said 
trestle,  until  the  date  of  the  accident;  that  the  creek  spanned  by 
the  trestle  and  the  water  supply  thereof,  licked  up  by  a  drought, 
dried  away ;  that  said  matter,  so  lodged  and  accumulated,  became 
inflammable  and  susceptible  to  ignition  from  sparks  and  coals  of 
fire  from  defendant's  passing  locomotives  and  from  prairie  and 
forest  fires  then  raging  in  the  region ;  that  the  drought  had  lasted 
for  30  days ;  that  the  trestle  was  constructed  of  wood  and  became 
dry  and  inflammable  and  in  danger  of  catching  fire  from  passing 
locomotives  and  from  forest  and  prairie  fires,  all  of  which  was 
known  by  defendant,  or  by  the  exercise  of  ordinary  prudence 
could  have  been  so  known  for  more  than  30  days  prior  to  the 
injury  of  plaintiff;  that  defendant  negligently  failed  to  exercise 
care  to  remove  said  combustible  matter  from  beneath  said  trestle 
and  from  its  right  of  way,  or  to  keep  and  maintain  constantly  a 
watchman,  patrolman,  or  guard  to  watch  and  guard  said  wooden 
trestle  after  the  passage  of  trains  and  for  the  purpose  of  discover- 
ing and  extinguishing  fire  that  might  catch  in  said  inflammable 
matter,  or  in   said  trestle,  or  upon  its   right  of  way  adjacent 
thereto,  from  passing  trains  or  said  prairie  or  forest  fires  along 
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defendant's  ri^ht  of  way;  that  because  of  said  ne^lig:ence  a  fire 
caug:ht  in  the  dry  bridge  itself,  or  in  the  debris  beneath  it,  from 
prairie  or  forest  fires  along;  defendant's  right  of  way,  or  from  en- 
gines passing  over  the  trestle,  which  fire  necessitated  plaintiff's 
leap  from  the  engine  and  which  acts  of  negligence  caused  plain- 
tiff's injury.  The  answer  was  a  general  denial,  coupled  with  a 
plea  that  negligence  on  the  part  of  plaintiff  contributed  to  his 
injury;  that  the  acts  of  his  fellow  servants  caused  it;  the  as- 
sumption of  the  risks  of  his  employment  was  plead,  and  that  the 
injury  occurred  in  the  Indian  Territory;  that  in  said  Territory 
the  common  law  upon  the  subject  of  master  and  servant  and 
fellow  servants  was  in  force  at  the  time,  and  according  to  said 
common  law  in  said  Territory  the  plaintiff  was  a  fellow  servant 
with  the  trainmen,  including  the  engineer,  conductor,  and  others, 
and  a  fellow  servant  with  the  section  foreman  and  the  sectionmen 
and  inspectors  of  the  track,  and  under  said  law  defendant  was 
not  liable  to  plaintiff  for  any  acts  of  said  fellow  servants.  The 
reply  was  a  general  denial  of  the  allegations  of  the  answer,  and, 
further,  that  if  the  common  law  was  in  force  in  the  Indian  Terri- 
tory (which  plaintiff  denied)  then,  under  such  common  law, 
plaintiff  was  not  a  fellow  servant  with  those  of  defendant's  em- 
ployees whose  duty  it  was  to  keep  and  maintain  the  track,  right 
of  way,  and  trestle  of  defendant  in  a  reasonably  safe  condition. 

At  the  close  of  plaintiff's  case,  a  general  demurrer  was  inter- 
posed and  overruled,  defendant  excepting.  A  special  demurrer 
was  then  interposed  to  the  charge  of  negligence  in  the  petition 
pertaining  to  the  failure  to  have  a  watchman,  patrolman,  or 
other  guard  at  the  trestle.  This  was  sustained.  At  the  close  of 
the  whole  case,  the  court  instructed  the  jury,  at  the  request  of 
the  defendant,  that  the  charge  of  negligence  in  not  keeping  a 
watchman,  patrolman,  or  other  guard  at  the  trestle  had  been 
withdrawn  and  they  could  not  find  for  plaintiff  on  that  charge ; 
that  if  fire  was  communicated  to  the  trestle  from  passing  engines, 
then  their  verdict  should  be  for  defendant,  and  that  if  it  was 
communicated  to  the  trestle  from  sparks  from  burning  trees  off 
the  right  of  way  blown  over  on  the  trestle,  then  their  verdict 
should  be  for  defendant,  and  also  told  the  jury  that  if  the  fire 
was  communicated  to  the  trestle  in  any  other  manner  than 
through  inflammable  matter  on  the  right  of  way,  they  should 
find  for  the  defendant.  By  still  another  of  defendant's  instruc- 
tions the  issues  of  fact  submitted  to  the  jury  were  restricted, 
thus:  "Before  plaintiff  can  recover  he  must  prove  by  a  pre- 
ponderance of  the  evidence :  First,  that  defendant  was  negligent 
in  permitting  inflammable  matter  to  accumulate  upon  its  ri^ht  of 
way  in  proximity  to  fires  outside  of  such  right  of  way  and  in 
such  quantities  that  such  inflammable  matter,  if  any,  was  likely 
to  catch  on  fire;  and  second,  that  fire  was  communicated  from 
the  fires  outside  of  the  right  of  way  to  said  inflammable  matter 
and  extended  therefrom  to  said  trestle  and  caused  the  burning  of 
the  same;  third,  that  the  presence  of  such  inflammable  material 
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upon  said  rigfht  of  way,  if  it  so  existed,  directly  caused  the  in- 
juries, if  any,  to  plaintiff."  The  learned  trial  court  refused  to 
adopt  the  views  of  appellant  counsel  evidenced  in  certain  in- 
structions offered,  one  of  them  a  peremptory  command  to  find 
for  appellant,  and  exceptions  were  saved.  So,  too,  that  court 
modified  certain  of  appellant's  instructions  and  ^ave  certain  in- 
structions for  respondent,  and  exceptions  were  saved.  The  cor- 
rectness of  ruling^s  nisi  on  certain  evidence  admitted  for 
respondent  was  duly  challenja^ed  below  and  is  assigned  for  error 
here,  as  well  as  the  rulings  on  instructions.  The  several  assi^- 
ments  of  error  deemed  material  to  be  considered,  tog^ether  with 
those  additional  facts  uncovered  at  the  trial  essential  to  an  un- 
derstanding: and  determination  of  the  case,  will  be  set  forth  in 
the  course  of  this  opinion. 

1.  It  is  contended  by  appellant  there  was  no  case  to  ^o  to  the 
jur>^  under  the  issue  as  narrowly  whittled  down  by  the  court.  In 
other  words,  first,  the  g^round  of  recovery  left  standing  bein^  the 
accumulation  of  inflammable  debris  neg^lig^ently  on  the  rig^ht  of 
way,  there  was  no  evidence  tending;  to  show  that  this  neg^lig^ent 
accumulation  caused  the  fire  in  the  bridg^e,  hence,  respondent  had 
no  case ;  second,  that  if  the  fire  in  the  bridg^e  was  communicated 
throug^h  a  negflig^ent  accumulation  of  inflammable  debris,  then, 
the  acts  of  the  section  men  and  section  foreman  in  allowing;  such 
accumulation  were  the  acts  of  fellow  servants  of  the  trainmen, 
and  on  that  theory  respondent  must  be  cast ;  and,  finally,  that  the 
negliffence  of  the  eng^ineer,  a  fellow  servant  of  respondent,  was 
the  proximate  cause  of  the  injury,  and  hence,  no  recovery  would 
lie.  Is  there  substance  in  either  of  these  contentions,  or  in  the 
defenses  of  contributory  negflig^ence  or  assumption. of  risks?  Let 
us  see. 

(1)  There  is  no  evidence  worthy  of  the  name  tending;  to  show 
that  respondent  himself  was  neg;lig;ent.  He  was  an  experienced 
railroad  man,  it  is  true,  but  he  was  a  brakeman,  not  charg;ed  with 
the  duty  of  running;  the  eng;ine.  He  jumped  when  the  eng;ine 
was  about  two  car  leng;ths  from  the  fire.  It  is  not  strongi-ly  con- 
tended by  the  learned  counsel  for  appellants  that  respondent  was 
not  justified  in  jumping  in  the  appalling;  emerg;ency  confronting; 
him.  True  it  is,  the  evidence  shows  the  engfine  cleared  the  burn- 
ing; place  in  the  trestle  and  stopped,  and,  if  respondent  had 
stayed  where  he  was,  no  hurt  would  have  come  to  him.  His 
escape,  however,  was  like  that  of  a  brand  plucked  from  the 
burning;,  or  with  the  smell  of  fire  on  his  g;arments;  for  the  four 
cars  of  coal  next  the  eng;ine  either  then,  or  presently,  went 
throug;h  the  trestle  and  one  end  of  the  tender  went  down.  We 
may  not  be  allowed  to  review  this  transaction  from  the  stand- 
point of  the  way  it  looks  to  us,  g;lancing;  back.  We  know ;  he  did 
not  know.  It  must  be  judg;ed  of  by  the  way  it  would  look  to  a 
reasonable  man  before  the  jump.  Being:  suddenly  called  upon  to 
consider  a  question  of  life  and  death  in  the  face  of  a  danger 
imperiously  menacing;  him,  he  acted   on  appearances  under  a 
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natural  artd  allowable  impulse  of  self-preservation  and  the  law 
will  not  concern  itself  overclosely  in  scrutinizing:  and  ^ua^ing;  his 
judgment,  because  men  facing:  confusing:  perils  sprung;  on  them 
quickly  are  not  called  on  to  act  with  coolness  and  precision.  The 
impelling:  question  is  whether  appellant's  own  skirts  are  clear  of 
blame  for  the  fire,  rather  than  whether  respondent  acted  with 
g:ood  judg:ment  in  escaping:  its  flames,  and,  in  our  view,  the  con- 
tributory neg:lig:ence  of  respondent  may  be  considered  out  of  the 
case  under  the  facts  presented  for  adjudication. 

(2)  So,  too,  the  assumption  of  risks  plead  in  the  answer  may 
be  eliminated ;  because,  thoug:h  it  may  be  said  g:enerally  a  servant 
assumes  the  ordinary  risks  incident  to  a  g:iven  employment,  yet 
he  does  not  assume  the  risk  of  supervening:  acts  of  neg:lig:ence  of 
the  master  and  it  is  such  alleg:ed  supervening:  acts  of  neg:lig:ence 
that  are  to  be  dealt  with  in  this  case.  It  may  be  said,  in  passing:, 
that  Root  was  a  new  man  on  the  road,  had  been  in  appellant's 
employ  but  a  few  days,  passing:  over  this  trestle  but  six  times, 
usually  in  the  nig:ht,  and  he  was  not  shown  to  have  any  knowl- 
edg:e  of  the  conditions  about  the  trestle  or  on  the  rig:ht  of  way, 
and,  therefore,  we  may  properly  put  away  the  defense  of  assump- 
tion of  risks. 

'  (3)  But  appellant  says,  the  proximate  cause  of  the  injury  was 
the  neg:lig:ence  of  the  eng:ineer  in  running:  his  train  too  fast  and 
approaching:  the  bridg:e  without  caution.  On  this  head  it  was 
shown  in  evidence  he  was  running:,  say,  23  miles  an  hour  as  he 
came  around  a  curve  in  view  of  the  trestle.  It  is  shown  that  as 
the  eng:ine  came  around  said  curve,  about  1,000  feet  from  the  fire, 
on  a  slig:ht  down  g:rade,  the  steam  was  cut  off;  and,  when  the 
fire  was  discovered,  the  emerg:ency  air  was  put  on.  It  was 
furthermore  shown  that  all  the  cars,  as  well  as  the  eng:ine,  were 
equipped  with  air.  A  rule  was  in  evidence  requiring:  freig:ht 
trains  to  be  run  at  a  rate  not  to  exceed  18  miles  an  hour.  On  the 
8th  of  July  the  trainmaster,  having:  in  charg:e  the  trainmen  on  that 
part  of  the  road,  issued  the  following:  order:  "Ofiice  of  Train 
Master,  Pittsburg:,  July  8,  1901.  Bulletin  to  Conductors  and  En- 
gineers: Owing:  to  extreme  heat  and  droug:ht  there  is  a  g:reat 
liability  of  damag:e  being:  done  by  fire.  You  will  be  very  watch- 
ful and  proceed  cautiously  in  approaching:  bridg:es  and  obscure 
places.  In  case  of  fire  being:  found  on  the  rig:ht  of  way  you 
will  not  hesitate  to  stop  and  do  all  in  your  power  to  extingfuish 
such  fires  and  use  back  fires  whenever  it  seems  practicable  to  do 
so.  All  fires  found  on  our  rig:ht  of  way  should  be  reported  to 
this  office  by  wire  from  first  teleg:raph  station,  and  g:ive  mile  post 
location,  stating:  how  far  north  or  south  of  mile-post.  rSig:nedl 
Day  Mills,  Trainmaster."  It  was  also  in  evidence,  and  uncon- 
tradicted, that  a  train  equipped  as  this  one.  on  that  g:rade,  at  a 
g:oing:  speed  of  18  miles  an  hour,  could  be  stopped  in  less  than 
400  feet,  and  g:oing:  at  25  miles  an  hour,  in  500  feet.  The  most 
that  can  be  said  of  this  proof  is  that  it  tended  to  show  the  en- 
g:ineer,  a  fellow  servant  of  respondent,  was  running:  his  train 
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nefi:li^ently.  The  court  instructed  the  jury  that  if  the  neg:lis:ence 
of  the  engineer  was  the  sole  cause  of  the  injury,  respondent 
could  not  recover;  but  the  jury  were  further  instructed  that  if 
the  ne^li^ence  of  the  fellow  servant  united  with  the  neglig^ence 
of  appellant  to  produce  the  injury,  then  respondent  could  re- 
cover. If  A.  and  B.  contribute  to  the  injury  of  C,  and  if  A.  is 
C/s  master  and  B.  a  fellow  servant,  C.  may  recover  against  A. 
Browning-  v.  Railroad,  124  Mo.  55,  27  S.  W.  644.  This  is  also 
the  law  in  Arkansas.  Neal  v.  Railroad,  71  Ark.,  loc.  cit.  450, 
451,78  8.  W.  220. 

(4)  A  general  understanding^  of  other  facts  uncovered  at  the 
trial  is  a  necessary  preliminary  to  the  consideration  of  the  prin- 
cipal propositions  in  hand,  and  those  facts,  avoiding^  detail,  will 
now  be  given.  The  trestle  ran  north  and  south,  and  was  a 
wooden  structure  made  of  bents,  string^ers,  ties,  and  rails.  Each 
bent  was  composed  of  a  group  of  oak  piles,  10  to  12  feet  above 
ground,  and  a  foot  or  more  square.  Said  bents  were  about  14 
feet  apart,  and  the  superstructure  consisted  of  said  stringers, 
ties,  and  rails.  The  testimony  does  not  agree  as  to  the  exact 
lengfth  of  this  trestle,  but  it  was  several  hundred  feet  long.  The 
road  at  this  place  ran  through  a  forest  and  the  right  of  way  was 
100  feet  wide  with  the  roadbed  in  the  center.  As  said,  there  was 
a  slough  or  cut-off,  filled  with  running  water  in  flood  times, 
water  that  left  Poteau  river  to  the  west  and  ran  throug^h  this 
slougrh  and  back  into  Poteau  river  farther  east.  It  was  across 
this  slough  or  draw,  the  trestle  was  built.  A  long-continued  and 
searching  drought  in  the  summer  of  1901  afflicted  the  region 
throug^h  which  appellant's  road  ran.  Fires  were  occurring  and 
were  naturally  expected  to  occur  along  the  line.  Logs,  dead 
trees,  stumps,  brush  and  even  standing  brambles  and  smaller 
gfrowths  had  become  somewhat  combustible.  In  this  prevailing 
condition  of  danger,  appellant  issued  through  its  superintendent 
to  its  roadmasters,  including  P.  Sloan,  the  roadmaster  in  charge 
of  the  track  at  the  place  in  question,  on  the  7th  day  of  July. 
1901,  the  following  circular  order:  "Dear  Sirs:  If  you  have  not 
already  done  so,  please  proceed  at  once  to  remove  all  vegetable 
matter  from  under  bridges,  buildings,  piles  of  material,  etc.,  to 
prevent  damage  by  fire.  Also  do  everything  you  can  consistently 
to  prevent  damage  by  fire  to  property  adjoining  right  of  way. 
Also  report  every  case  of  fire  being  set  along  track  by  sparks 
dropping:  from  ash  pans  of  engines.  Acknowledge  receipt. 
Yours  truly,  f Signed]  W.  Coughlan,  Superintendent."  On  the 
8th  day  of  July,  1901.  Mr.  Sloan  issued  the  following  circular 
order:  "Spiro,  7-8  '01.  Circular  No.  26.  All  Foremen:  You 
will  at  once  remove  all  vegetable  matter  from  under  bridges, 
buildings,  telegraph,  poles,  piles  of  materials,  etc.,  to  prevent 
damag^e  by  fire,  and  do  everything  you  can  consistently  to  prevent 
damage  by  fire  to  property  adjoining  right  of  way.  Also  report 
any  case  of  fire  being  set  out  along  track  by  sparks  dropping  from 
ashpans  of  engines.  Do  not  set  fire  to  any  old  trees  or  timber 
20  R  R  R— 12 
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of  any  kind  during:  dry  and  hot  weather.  Acknowledge  receipt. 
P.  Sloan,  Roadmaster." 

One  Parsons  was  tlie  section  foreman  having  in  charge  sec- 
tion 47,  covering  the  trestle  in  question,  and  on  a  day  not  pre- 
cisely located  but  shown  by  his  weekly  "force  report*'  to  be  within 
a  period  covered  by  the  8th  to  the  13th  of  July,  inclusive,  he, 
with  a  force  of  10  men,  cleaned  under  that  trestle  and  others  and 
about  telegraph  poles,  in  obedience  to  the  order  of  roadmaster 
Sloan.  The  plan  adopted  at  the  trestle  in  question  was  to  clean 
out  the  stuff  to  a  distance  of  three  or  four  feet  on  each  side  of 
the  trestle.  Respondent  called  to  the  stand  the  section  foreman, 
Parsons,  and  other  employees  engaged  in  this  work.  By  Par- 
sons, on  cross-examination,  it  was  shown  there  was  no  brush  or 
rubbish  or  stuff  to  burn  under  the  trestle  before  it  was  cleaned 
out;  that  there  was  nothing  but  small  grass  and  a  few  weeds. 
By  another  witness,  Thornton,  who  was  then  a  sectionman  and 
was  engaged  in  farming  at  the  time  he  testified,  it  was  shown 
that  they  cleaned  out  under  the  trestle  "mighty  clean  and  nice." 
Then  the  following  occurred:  "Q.  What  did  you  do  with  the 
stuff  that  you  cleaned  out  from  under  the  bridge?  A.  Part  of  it 
we  piled  up.  Piled  part  of  it  out  where  we  got  through,  you 
know,  and  part  of  it  we  dragged  out  in  a  little  branch  that  was 
there.  Barrow  pit ;  part  of  it  was  laying  in  there  and  part  on  the 
bank.  Q.  Now,  about  how  far  from  this  trestle  was  this  stuff 
raked  out?  A.  We  was  supposed  to  take  it  about  six  feet. 
Q.  Not  what  you  were  supposed  to,  but  how  far  did  you  take  it? 
A.  About  three  or  three  and  a  half  feet  from  the  trestle.  Q. 
What  was  the  nature  of  this  stuff  that  you  cleaned  out  from 
under  this  bridge?  A.  It  was  logs,  stumps,  and  brush,  and  stuff 
that  had  been  washed  there  from  the  overflows.  Q.  What  was 
the  nature  of  the  stuff  you  cleaned  out  from  under  the  trestle  as 
to  being  wet  or  dry?    A.  Why,  it  was  dry." 

This  witness  also  testified  that  there  were  two  dry  stumps  left 
standing  under  the  trestle,  as  we  understand  the  evidence.  Other 
evidence  was  introduced  tending  to  show  that  there  were  dry 
(and  presumably  rotten)  logs  on  the  right  of  way,  one  of  them, 
at  least,  coming  as  close  as  eight  feet  of  the  trestle  and  drift 
lying  about.  There  was  a  so-called  public  road  running  adjacent 
to  the  right  of  way  on  the  west,  and  at  this  immediate  time  a  gang 
of  men,  not  working  for  appellant,  were  cutting  a  public  road  to 
the  east  of  the  right  of  way  and  immediately  adjacent  thereto; 
the  object  being  to  drain  it  into  the  "barrow  pit."  It  should 
be  said,  furthermore,  that  along  the  extreme  verge  of  the  right 
of  way  to  the  east,  as  likewise  to  the  west,  barrow  (or  borrow?) 
pits  had  been  dug,  out  of  which  the  material  had  been  taken  to 
make  fills  in  the  roadbed.  We  are  not  concerned  about  the  bar- 
row pit  on  the  west,  but  the  one  on  the  east  made  a  continuous 
ditch,  useful  for  drainage,  and  this  pit  was  dry  except  at  the 
south  end  of  the  trestle,  where  there  was  a  little  water.  The 
trestle  fire  burned  to  about  42  feet  of  its  south  end  and  seems  to 
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have  been  confined  to  the  length  of  four  cars,  about  180  feet. 
Whether  or  not  there  was  any  water  in  the  pit  due  east  of  this 
burnt  part  of  the  trestle  is  not  clearly  shown,  but  some  of  the 
testimony  tended  to  show   it  was  dry.     We  take    it    that    the 
"branch"  referred  to  by  the  witness  Thornton,  where  some  of 
the  combustible  rubbish  was  piled,  was  this  dry  barrow  pit.    The 
men  en^^ed  in  cutting  out  this  public  road  were  using:  fire  to 
bum  the  brush  and  whatever  down,  or  cutdown,  stuff  would 
burn.    Durinjs:  July  15th,  and  possibly  before,  a  short  distance 
east  of  the  new  public  road,  fires  were  in  the  timber  among;  the 
dead  trees.    It  was  in  evidence,  and  uncontradicted,  that  the  men 
en^g^ed  in  this  road  work  "chunked  up"  their  log;  or  brush  heaps 
about  quitting:  time  and  that  they  were  then  afire.    On  July  15th, 
Parsons,  with  his  grange  of  sectionmen,  was  about  a  mile  and  a 
half  or  two  miles  south  of  the  trestle  and  these  men  were  in  view 
of  a  smoke  that  was  in  the  neigfhborhood  of  the  trestle  on  the 
east.    The  wind  during;  the  afternoon  sat  in  the  northwest,  but 
about  sundown,  or  7  o'clock,  whipped  around  to  the  northeast 
and  blew  with  vehemence  for  a  short  time,  bring^ing;  in  its  train  a 
slig^ht  fall  of  rain.    Three  witnesses,  a  farmer  named  Smith,  and 
his  wife  and  daug^hter,  g^ave  the  most  g^raphic  description  in  the 
record  of  the  prevailing:  condition  of  thing:s  at  that  time.    They 
were  returning:  home  from  labor  in  the  field  and  were  on  the  east 
of  the  trestle.     The  northeast  wind  in  a  g:ale  was  blowing:  a 
stream  of  live  coals  and  rotten  chunks  ablaze  from  dead  standing: 
trees  east  of  the  rig:ht  of  way,  and  apparently  alive  with  fire  from 
top  to  bottom,  on  and  across  the  rig:ht  of  way  and  over  and  on 
the  trestle  about  where  it  was  burnt.     So  strong:  was  this  storm 
of  fire  that   Smith  could  not  drive  between  the  burning:  trees 
and  the  railroad  and,  according:ly,  had  to  veer  off.    They  noticed 
no  fire  on  the  rig:ht  of  way  nor  on  the  trestle.    The  last  witness 
passing:  was  a  liveryman  in  a  bug:g^^  with  top  up  and  side  cur- 
tains down.    This  was  about  9  o'clock  p.  m.    He  saw  fires  to  the 
east,  but  none  on  the  rig:ht  of  way  and  none  on  the  trestle.     At 
least  two  trains  passed  between  6  o'clock  and  12,  but  there  is 
no  evidence  indicating:  that  any  fire  escaped  from  the  ashpans 
of  either  eng:ine.    In  this  condition  of  thing:s  about  12 :05  o'clock 
on  that  ni^ht,  after  the  eng:ine  of  respondent's  freig:ht  train,  as 
said,  came  around  a  curve  some  distance  north  of  the  trestle,  a 
fire  was  discovered  blazing:  about  a  foot  hig:h  above  the  trestle 
itself.    At  that  time,  or  immediately  before,  respondent  saw  trees 
afire  to  the  east  of  the  trestle  and  possibly  off  the  rig:ht  of  way. 
Respondent   introduced   witnesses    in    the    employ    of   appellant 
company,  who.  on  cross-examination,   made   it  plain  that  thev 
came  on  the  scene,  one,  about  two  hours,  and  others,  four  and 
five  hours  after  the  fire,  and  some  of  these  witnesses  examined 
and  then  could  discover  no  trace  on  the  g:round_that  the  fire  off 
the  rig:ht  of  way  to  the  east  had  spread  continuously  to  the  rig:ht 
of  way  and  over  the  rig:ht  of  way  to  the  trestle.     Moreover 
there  is  testimony  showing:  that  the  coal  cars  and   coal  went 
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down  and  burnt  and  that  this  latter  fire  was  somewhat  wider 
than  the  trestle  itself.  There  is  other  evidence  tending:  to  show 
that  the  right  of  way  to  the  east  of  the  burned  place  in  the  trestle 
had  at  that  time  been  burnt  over  and  that  there  were  burning 
logs  then  on  the  right  of  way  and,  as  we  understand  it,  all  the 
inflammable  stuff  on  the  right  of  way  east  of  the  burnt  section 
of  the  trestle,  save  a  log  or  so,  had  been  consumed,  or  was  burn- 
ing. Appellant  introduced  evidence  tending  to  show  that  there 
was  no  fire  on  the  right  of  way  east  of  the  trestle  at  the  time  of 
the  accident ;  at  least,  the  witnesses  didn't  notice  any. 

We  have  thus  condensed  the  facts  of  a  long  record  relevant  to 
the  question  now  in  hand,  to  wit,  whether  the  case  was  a  proper 
one  for  the  jury  (barring  for  the  present  any  consideration  of 
the  theory  that  the  trackmen  were  fellow  servants  with  the 
trainmen),  and,  considering  those  facts,  we  announce  our  con- 
clusion to  be  that  the  court  did  not  err  in  overruling  the  de- 
murrer to  respondent's  evidence  or  in  refusing  appellant's 
peremptory  instruction  at  the  close  of  the  case.  Because:  Ap- 
pellant's contention  is  that  the  negligence,  if  any,  in  allowing  the 
inflammable  debris  to  accumulate  on  the  right  of  way  is  not 
shown  to  be  the  proximate  cause  of  the  fire;  i.  e.,  that  there  is 
no  substantial  evidence  showing  the  fire  was  communicated  to 
the  trestle  through  this  debris.  Appellant  suggests  that  an  en- 
gine may  have  dropped  coals  of  fire  from  its  ash  pan  on  the 
trestle  and  that  this  view  presents  a  reasonable  cause  of  the  fire's 
origin.  If  there  were  no  facts  pointing  to  a  more  reasonable 
theory  of  the  fire,  then  the  theory  suggested  by  appellant  would 
be  well  enough;  but  in  the  presence  of  the  other  facts  pointing 
to  a  more  reasonable  theory  of  the  fire,  the  engine  theory,  in  our 
opinion,  does  not  rise  to  the  dignity  of  more  than  a  conjecture — 
a  possibility  when  compared  with  the  theory  that  the  fire  was  com- 
municated through  the  debris.  An  engine  has  an  ash  pan  contain- 
ing, we  will  say,  hot  ashes  and  live  coals.  From  it  coals  of  fire 
might  escape.  The  circular  letters  of  Superintendent  Coughlhi 
and  Roadmaster  Sloan  show  they  had  in  mind  this  very  contin- 
gency. Based  upon  this  possibility  and  upon  the  passage  of  two 
engines  between  dark  and  midnight,  an  airy  and  ingenious  fabric 
of  reasoning  is  built  up  that  these  engines  caused  this  fire.  No 
proof  exists  that  the  ash  pans  of  these  engines  were  out  of  re- 
pair or  leaked  fire ;  no  proof  is  offered  that  a  coal  of  fire  escaped 
from  such  ash  pans.  One  of  these  engines  passed  early  in  the 
evening.  If,  to  use  a  homely  simile,  it  had  laid  an  cf^^  in  the 
shape  of  a  live  coal,  hatching  subsequently  into  a  blaze,  the 
presumption  would  be  the  engineer  or  fireman  on  the  second 
engine  passing  several  hours  later  would  have  discovered  it  and 
reported  it.  No  such  discovery  is  indicated  in  the  proof,  hence, 
in  appellant's  hypothesis,  the  first  engine  should'  be  eliminated. 
Its  theory,  then,  must  be  held  to  stand  or  fall  upon  the  passage 
of  the  second  engine.  The  trial  court  permitted  that  theory  to 
go  to  the  jury,  at  appellant's  request,  as  a  question  of  fact  and 
the  jury  weighed  it  in  the  balance  and  found  it  wanting  in  the 
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presence  of  other  facts  pointing^  with  more  reasonable  certainty 
to  another  orig^in  of  the  fire.  With  their  judp^ent  we  rest  con- 
tent. 

But  appellant  says  that  there  is  evidence  that  at  dusk  of  July 
15th,  fire  was  in  the  air  blowing  over  the  trestle  and,  what  is 
more,  over  that  part  of  the  trestle  burned.  Appellant  says  the 
proof  shows  no  fire  ran  alongf  the  ground  from  fires  on  the  out- 
side of  the  rig:ht  of  way  and  left  trace  on  the  fi:round  of  a  com- 
munication to  the  debris  on  the  rigfht  of  way  and  thence  to  the 
trestle,  and  that  in  the  absence  of  such  proof  there  is  nothing  to 
^0  to  the  jury.  Of  this  contention  it  may  be  said  that  one  theory 
advanced  weakens  another.  For  instance,  one  of  appellant's 
notions  is  that  fire  was  communicated  to  the  trestle  throug^h  the 
air  by  coals  blown  directly  over  the  rig^ht  of  way  and  on  the 
trestle,  and  hence  it  should  escape  liability  on  the  theory  of 
the  court's  instruction.  But  if  coals  of  fire  were  blown  throug^h 
the  air  on  the  trestle  and  thereby,  like  a  serpent  on  a  rock  or  a 
bird  in  its  fligrht,  left  no  trace  of  passaj^e,  then,  by  the  same  token 
fire  could  have  been  blown  througfh  the  air  and  have  rained  down 
on  the  rip^ht  of  way  and  on  the  debris  in  the  window  about  three 
feet  from  the  trestle,  or  on  the  rotten  and  dry  logs  on  the  right 
of  way,  or  stumps,  or  on  the  rubbish  stored  in  the  branch  or 
barrow  pit,  and  this  method  of  communicating  a  fire  could  not 
be  shown  by  a  trial  on  the  ground  connecting  the  fire  raging  to 
the  east  of  the  right  of  way  up  to  and  with  the  debris  on  the 
ri^ht  of  way.  Now,  the  proof  shows  that  coals  of  fire  were 
raining  down  on  the  right  of  way  and  on  the  debris  accumulated 
there,  so  that  if  we  would  allow  appellant's  contention  that  a  lack 
of  trace  on  the  ground  of  communicated  fire  is  fatal  to  a  re- 
covery, the  same  contention  militates  against  its  other  theory  of 
defense.  The  truth  is  the  contention  is  unsound;  for  with  fire 
raining  from  the  air,  why  bother  with  traces  on  the  ground? 
And  while  the  communication  of  fire  from  this  debris  to  the 
trestle  is  not  proved  by  eyewitnesses  or  by  direct  proof,  yet  to 
our  minds  the  transmission  of  fire  in  that  way  to  a  dry  trestle 
lies  above  mere  possibility  and  conjecture  and  comes  within  the 
realm  of  reasonable  and  natural  inference;  for,  assuming  the 
debris  was  there,  assuming  the  fire  at  one  time  was  outside  the 
rig^ht  of  way,  assuming  the  wind  took  up  this  fire  and  whirled  it 
on  the  right  of  way  in  coals  and  burning  chunks,  assuming  the 
fire  on  the  trestle  was  seen  some  hours  afterwards — we  say,  as- 
suming all  these  things  shown  by  the  proof — then  it  seems 
reasonable  to  conclude,  given  some  wind  stirring  afterwards, 
or  none  at  all,  that  a  live  coal  of  this  rained-down  fire,  falling  on 
a  rotten  log  or  a  mass  of  chunks  or  other  debris,  would  naturally 
catch  and  smolder  in  ambush  and  presently  break  forth  with  such 
fur\'  as  to  ignite  a  nearby  dry  structure,  and  that  all  this  would 
be  much  more  reasonable  than  to  conclude  that  a  live  coal  falling 
on  top  of  the  large,  bare,  sound  timbers  of  a  railroad  bridge 
would  smolder  and  lurk  and  some  hours  afterwards  break  out 
into   a  consuming  blaze.     The  one  theory  furnishes  a  matrix 
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and  feed  for  the  fire — the  sustained  application  of  igfnitingf  heat ; 
and,  since  flames  ascend,  it  dovetails  into  the  proved  fact  that  the 
fire  was  discovered  in  the  top  of  the  bridg^e.  The  other  theory 
furnishes  no  matrix  for  the  fire  except  solid  timber  ig;nitin^  from 
a  live  coal. 

Speaking  of  the  subject  of  liability  for  fires,  it  has  been  said 
(13  Am.  &  Eng.  Enc.  of  Law  [2d  Ed.]  p.  444):  "It  is  not 
essential  to  a  recovery  that  the  plaintiff  should  introduce  direct 
proof  of  the  particular  act  of  negligence  which  caused  the  dam- 
age complained  of.  Thus,  where  the  proof  did  not  show  whether 
the  fire  was  communicated  first  to  the  dry  grass  and  combustibles 
on  the  right  of  way  and  thence  to  the  plaintiff*s  premises,  or 
directly  to  the  latter  without  intervening  medium,  but  it  was 
clearly  established  that  the  fire  originated  in  the  one  place  or 
the  other  in  the  manner  indicated,  it  was  held  that  the  jury  were 
justified  in  returning  a  verdict  for  the  plaintiff,  without  deter- 
mining decisively  where  the  fire  first  started."  The  general 
doctrine  announced  by  this  textwriter  is  sustained  by  the  line 
of  argumentation  adopted  by  Henry,  J.,  in  Kenney  z/.  Railroad, 
70  Mo.  243 ;  Torpey  v.  Railway  Co.,  64  Mo.  App.  382,  and  other 
cases  that  might  be  cited,  though  in  those  cases  the  question  dis- 
cussed pertained  to  engines  setting  out  fires.  Nevertheless,  the 
reasoning  employed  fits  a  case  where  the  issue  is  between  two 
fires  originating,  possibly,  in  different  ways.  Many  cases  have 
been  collated  by  •the  industrious  counsel  of  appellant  in  their 
brief  proper  and  reply,  directed  to  the  general  proposition  formu- 
lated by  Marshall,  J.,  in  Warner  v.  Railroad,  178  Mo.,  loc.  cit. 
134,  77  S.  W.  70,  to  the  effect  that  "if  the  injury  may  have  re- 
sulted from  one  of  two  causes,  for  one  of  which  and  not  the 
other,  the  defendant  is  liable,  the  plaintiff  must  show  with  rea- 
sonable certainty  that  the  cause  for  which  the  defendant  is  liable 
produced  the  result,  and  if  the  evidence  leaves  it  to  conjecture, 
the  plaintiff  must  fail  in  his  action."  See,  also,  Reiss  v.  Steam 
Co.,  128  N.  Y.  107,  28  N.  E.  24;  Grant  v.  Railroad,  133  N.  Y. 
658,  31  N.  E.  220;  Railroad  v.  Victory  (Ky.)  47  S.  W.  440;  Gas 
Co.  V.  Kaufman  (Ky.)  48  S.  W.  434;  Hughes  z/.  Railroad,  91 
Ky.  531,  16  S.  W.  275 ;  Sash,  etc.,  Co.  v.  Railroad,  83  Minn.  370, 
86  N.  W.  451;  Hanrahan  v,  Brooklyn  Elev.  R.  Co.  (Sup.)  45 
N.  Y.  Supp.  477;  Railroad  v,  De  Graff  (Colo.  App.)  29  Pac. 
664.  But  the  propositions  of  law  relied  on  and  sustained  by  ap- 
pellant's citations  do  not  apply  to  the  facts  of  the  case  at  bar. 
Here,  there  are  facts  strongl}'  sustaining  the  theory  that  the 
fire  in  the  trestle  was  communicated  through  the  accumulation 
of  debris  on  the  right  of  way.  There  were  other  facts  rendering 
it  possible  that  appellant  might  escape  liability  on  the  theory  put 
to  the  jury  that  the  fire  was  not  communicated  through  such 
debris,  but  was  carried  from  outside  fires,  directly  to  the  trestle. 
As  said  by  a  very  wise  and  a  very  just  jurist,  Caldwell.  J.  (though 
in  a  dissenting  opinion) — Myers  v.  Railroad,  95  Fed.,  loc.  cit. 
414,  37  C.  C.  A.  145 — "a  jury  is  much  more  competent  to  deter- 
mine these  questions  than  the  judges  of  this  court.    *    *    *"    To 
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the  jur)%  then,  the  law  leaves  the  matter,  and  in  the  presence  of 
facts  and  inferences  about  which  honest  men  might  differ,  the 
question  does  not  resolve  itself  into  one  of  law. 

(5)  The  next  serious  contention  of  appellant  is  that  the  case 
should  have  been  taken  from  the  jury,  because,  conceding  the 
negligent  accumulation  of  rubbish  on  the  right  of  way,  and  con- 
ceding, moreover,  that  the  fire  was  communicated  to  the  trestle 
through  this  debris,  yet  that  appellant's  skirts  are  clean  because 
it  issued  orders  to  clean  up  the  right  of  way  in  the  presence  of 
impending  danger  from  fire,  which  orders  issued  from  the  super- 
intendent to  the  roadmaster  and  by  him  were  transmitted  to  the 
section  foreman,  and  that  the  section  foreman  and  his  men  in 
negligently  carr>'ing  out  these  orders  were  fellow  servants  with 
respondent.     To  sustain  this  contention  we  are  referred  to  the 
fact  in  proof  that  by  an  act  of  the  federal  Congress  under  date  of 
May  2,  1890  (26  Stat.  94.  c.  182,  §  31)  certain  laws  of  Arkansas 
were  put  in  force  in  the  Indian  Territory  and  continued  in  force 
to  the  time  of  the  injury.    The  specific  statute  referred  to  is  one 
adopting  the  common  law,  reading  thus :    "Chapter  20.   Common 
Statute  Law  of  England.    Sec.  566.    The  common  law  of  Eng- 
land, so  far  as  same  is  applicable  and  of  a  general  nature,  and 
all  statutes  of  the  British  Parliament  in  aid  of  or  to  supply  the 
defect  of  the  common  law  made  prior  to  the   fourth  year  of 
James  First  (a)  [that  are  applicable  to  our  form  of  governmentl 
of  a  general  nature  and  not  local  to  that  kingdom,  and  not  in- 
consistent with  the  Constitution  and  laws  of  the  United  States 
or  the  Constitution  and  laws  of  this  state,  shall  be  the  rule  of  de- 
cision in  this,  state,  unless  altered  or  repealed  by  the  General 
Assembly  of  this  state.*'    Mansfield's  Digest  of  Statutes,  p.  262, 
c.  20.    Appellant  under  this  head  introduced  in  evidence  certain 
decisions  of  the  Supreme  Court  of  Arkansas  construing  the  com- 
mon law  relating  to  the  negligence  of  fellow  servants.     These 
cases  were  as  follows:     Railroad  xk  Shackelford,  42  Ark.  417; 
Railroad  v,  Gaines,  46  Ark.  555;  Railroad  v.  Rice,  51  Ark.  467, 
11  S.  W.  699,  4  L.  R.  A.  173;  Fordvce  v,  Brinev,  58  Ark.  206, 
24  S.  W.  250 ;  Railroad  v,  Henson,  61  Ark.  302,  32  S.  W.  1079. 
And  on  the  strength  of  the  foregoing  cases  appellant  contends, 
firsts  that  on  the  date  of  the  act  of  Congress  putting  in  force  in 
the  Indian  Territory  the  statutes  of  Arkansas,  May  2,  1890,  the 
common  law  had  been  construed  by  the  court  of  that  state  so 
that  a  section  foreman  or  roadmaster  was  a  fellow  servant  of  a 
brakeman  on  a  freight  train,  and  that  there  must  be  read  into 
the  act  of  congress  that  construction  of  the  common  law;  and, 
second,  that  such  construction  of  the  common  law  is  binding 
upon  this  court  in  a  suit  here  for  injuries  occurring  in  the  In- 
dian Territory. 

Attending  to  these  contentions,  it  may  be  said  that  if  the  action 
was  based  on  a  statute  of  Arkansas,  then,  out  of  comity  (barring 
mere  rules  of  evidence)  we  should  lean  to  the  construction  put 
on  that  statute  by  the  courts  of  that  state.  And  further,  if  the 
statute  to  be  enforced  were  our  own,  but  borrowed  from  Arkan- 
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sas,  our  L^slature  would  be  presumed  to  have  borrowed  the 
statute  with  the  construction  placed  upon  it  by  the  courts  of 
Arkansas.  And,  furthermore,  it  seems  to  be  settled  law  that  in  a 
transitory'  common-law  action,  where  a  suit  is  brought  in  a  state 
other  than  where  the  injur>'  happened,  the  interpretation  of  the 
common  law  obtaining  in  the  state  where  the  cause  of  action 
accrued,  the  lex  loci,  will  g^ovem.  Fo^rt\-  z'.  Transfer  Co., 
180  Mo.  490,  79  S.  W.  664;  Lee  z-.  Railroad  (decided  by  this 
court  in  banc  and  not  yet  officially  reported)  92  S.  \V.  614; 
Sanger  v.  Flow,  48  Fed.  152,  1  C.  C.  A.  56 ;  Dietroit  r.  Osborne, 
135  U.  S.  492,  10  Sup.  Ct  1012,  34  L.  Ed.  260;  Walsh  r.  Rail- 
road, 160  Mass.  571.  36  X.  E.  584,  39  .^m.  St.  Rep.  514;  Brew- 
ster V.  Railroad,  114  Iowa,  144,  86  X.  W.  221,  89  Am.  St.  Rep. 
348 ;  Helton  v.  Railroad,  97  Ala.  275,  12  South.  276 ;  Alexander 
V.  Railroad,  48  Ohio  St.  623,  30  X.  E.  69 ;  Turner  v.  St.  Clair 
Tunnel  Co.,  Ill  Mich.  578,  70  X.  W.  146,  36  L.  R.  A.  134,  66 
Am.  St.  Rep.  397.  In  Alexander  v.  Railroad,  supra,  Bradbury, 
J.,  speaking  to  the  point,  said:  "If  the  facts  of  the  parties  im- 
pose no  oblig^ations  on  the  one  hand  and  confer  no  rights  upon 
the  other,  where  they  occur,  no  g^ood  reason  is  apparent  why 
they  should  spring  into  active  existence  the  moment  the  parties 
pass  into  another  jurisdiction,  where,  if  they  had  occurred 
therein,  such  relative  rights  and  oblig^ations  would  have  resulted. 
An  act  should  be  judged  by  the  law  of  the  jurisdiction  where  it 
was  committed ;  the  party  acting  or  omitting  to  act  must  be  pre- 
sumed to  have  been  guided  by  the  law  in  force  at  the  time  and 
place,  and  to  which  he  owed  obedience;  if  his  conduct  accord- 
ing to  that  law  violated  no  right  of  another,  no  cause  of  action 
arose,  for  actions  at  law  are  provided  to  redress  violated  rights. 
Nor  is  it  material  that  the  rules  of  Pennsylvania  law  that 
deny  relief  to  plaintiff  in  error  result  from  the  adjudications  of 
the  courts  of  that  state,  instead  of  being  legislative  enactments, 
the  rules  of  law  established  by  judicial  decisions,  are  as  binding 
as  legislative  enactments,  until  modified,  or  overturned  by  other 
decisions  or  legislative  enactments  binding  within  that  jurisdic- 
tion. In  theory  it  may  be  true  that  there  is  no  common  law  of 
Ohio,  or  of  Pennsylvania;  that  the  common  law  is  one  and  the 
same  in  every  state  acknowledging  its  obligations,  and  that  the 
decisions  of  one  state  are  but  evidence  of  it,  not  binding  upon 
the  courts  of  any  other  state ;  but,  as  a  matter  of  fact,  we  knew 
that  in  the  application  of  the  rules  of  the  common  law  to  the 
affairs  of  men,  there  is,  unfortunately,  in  the  several  states  a 
wide  divergence ;  and  that  it  necessarily  follows  that  acts  and 
transactions,  sufficient  in  one  state  to  create  a  cause  of  action, 
will  not  produce  that  result  in  another,  and  in  the  administra- 
tion of  justice  mere  theory  must  be  made  to  yield  to  the  truth  as 
established  by  facts  and  experience." 

The  gist  of  the  matter  is  that  if  a  litigant  has  no  cause  of  ac- 
tion in  the  courts  of  the  state  in  which  he  was  injured,  he  has 
none  elsewjiere.  As  a  matter  of  abstract  reasoning,  much  might 
be  said  on  the  other  side ;  because  the  force  of  the  federal  statute 
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was  spent  in  adopting:  an  Arkansas  statute,  itself  merely  adopting: 
the  common  law.  The  common  law  is  a  common  heritag^e ;  i.  e., 
it  is  our  law,  and  why  should  we  not  adopt  our  own  construction 
of  our  own  law?  The  writer  of  this  opinion  sympathizes  with 
that  view ;  otherwise,  in  passing:  on  the  common  law,  we  mig:ht 
speak  with  two  voices  and  make  "confusion  worse  confounded," 
for  it  is  practically  conceded  by  appellant  that  our  own  construc- 
tion of  the  common  law  is  to  the  effect  that  a  section  foreman  or 
roadmastei*,  or  even  a  sectionman,  charged  with  the  duty  of  pro- 
viding: a  reasonably  safe  place  for  trainmen,  a  reasonably  safe 
field  of  operations,  to  wit,  safe  bridg:es,  rails,  ties,  and  roadbed, 
are  not  fellow  servants  with  trainmen  whose  duty  it  is  to  operate 
trains,  but  stand  as  vice  principals  to  trainmen.  It  would  serve 
no  useful  purpose  to  enter  the  maze  of  the  labyrinth  of  judicial 
discussion  and  adjudication  on  this  question  (see  Grattis  v.  Rail- 
road, infra)  but  we  think  the  proposition  announced  above  is 
sustained  bv  the  following:  cases:  Parker  v.  Railroad,  109  Mo. 
362,  19  S.  W.  1119,  18  L.  R.  A.  802;  Relyea  v.  Railway  Co.,  112 
Mo.  86,  20  S.  W.  480,  18  L.  R.  A.  817;  Schlereth  v.  Railway  Co., 
115  Mo.  87,  21  S.  W.  1110;  Swadley  v.  Railway  Co.,  118  Mo. 
268,  24  S.  W.  140;  Burdict  v.  Railwav  Co.,  123  Mo.  221,  27 
S  W.  543,  26  L.  R.  A.  384,  45  Am.  St.  Rep.  528;  Grattis  v. 
Railway  Co.,  153  Mo.  380,  55  S.  W.  108,  48  L.  R.  A.  399,  77 
Am.  St.  Rep.  721 ;  Jones  v.  Railway  Co.,  178  Mo.  528,  77  S.  W. 
890,  101  Am.  St.  Rep.  434;  12  Am.  &  En^.  Ency.  (2d  Ed.)  1005, 
100(5,  and  notes. 

Conceding:,  arg:uendo,  that  we  should  adopt  the  construction 
placed  upon  the  common  law  by  Arkansas  courts  in  defining: 
fellow  servants,  yet  a  close  analysis  of  the  Arkansas  cases  cited 
leads  us  to  conclude  that  the  Supreme  Court  of  Arkansas  never 
went  so  far  as  appellants  contends.     The  very  most  that  can 
be  said  was  that  that  learned  court  was  "heading:"  in  that  direc- 
tion.    But  as  seen  by  our  own  decisions,  and  pointed  out  in 
Grattis  v.  Railway  Co.,  supra,  courts  do  not  always  g:o  on  the 
way  they  are  headed,  and  it  is  not  always  safe  to  say  that  a  court 
will  reach  a  g:oal  to  which  its  face  is  turned  and  its  steps  di- 
rected.   Indeed,  we  may  allow  to  the  Supreme  Court  of  Arkansas 
the  same  rig:ht  and  disposition  to  establish  a  g:rowth  in  the  law 
or  reconstruct  its  views  that  we  arrog:ate  to  ourselves.     Before 
that  court  reached  the  point  appellant  contends  it  had  reached  in 
principle,  if  it  ever  would  have  8:ot  there,  the  Leg:islature  of 
Arkansas  in  1893  (Acts  Ark.  1893,  p.  68)  passed  a  statute  de- 
fining:  fellow   servants,   which,    with   variations,   this   state   has 
adopted.     Rev.   St.   1899,  §  2874  et  seq.     Let  us  examine  the 
Arkansas  cases  relied  on  by  appellant.     In  Railroad  v.  Shackel- 
ford it  was  held  that  a  laborer  on  a  construction  train  was  a 
fellow  servant  with  the  eng:ineer  on  the  same  train.    In  Railroad 
V.  Gaines  a  brakeman  and  a  car  inspector  were  held  to  be  fellow 
servants.    In  Railroad  v.  Rice  it  was  held  that  a  yard  inspector 
and  a  yard  foreman,  both  under  control  of  a  yardmaster,  were 
fellow  servants.    In  this  case  the  distinction  was  drawn  between 
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"chief  inspectors"  and  mere  yard  inspectors,  and  it  was  held  that 
the  company  would  be  liable  for  the  neg^lig^ent  default  of  its  chief 
inspectors.  But  that  court  did  not  yield  its  assent  to  the  doc- 
trine "that  every  yard  inspector  on  the  line  of  a  railroad  is  a  vice 
principal."  In  Fordyce  v.  Briney  it  was  held  that  a  car  inspector 
and  a  car  repairer  are  fellow  servants,  where  both  are  under  the 
control  and  supervision  of  a  foreman  who  had  charge  of  the 
business  of  the  company.  In  Railroad  v,  Henson  it  was  held  that 
a  bridge  foreman  and  locomotive  engineer  are  fellow  servants. 
Rut  it  must  be  said  of  that  case  that  the  facts  in  judgjnent 
showed  the  bridge  foreman  was  hurt  while  moving^  with  his  men 
on  the  train  run  by  the  eng;ineer.  It  seems  that  the  bridge  gran^ 
lived  in  boarding^  cars  constantly  on  the  move  and  being:  pulled 
over  the  road  by  eng^ineers  on  the  various  trains.  The  case  pro- 
ceeded on  the  theory  that  the  bridg^e  foreman  assumed  the  risk 
because  he  knew  the  manner  and  method  of  moving:  these  trains. 
In  that  case  the  injury  was  caused  by  a  collision. 

Some  of  the  foreg^oingf  cases  would  have  probablv  been  de- 
cided by  this  court  precisely  the  same  as  they  were  by  the  Su- 
preme Court  of  Arkansas — in  fact,  while  the  reasoning  employed 
by  the  judgfes  of  this  court  on  kindred  questions  may  approach 
the  subject-matter  from  a  different  standpoint  and  differ  some- 
what from  reasons  employed  by  our  learned  brothers  of  the 
Supreme  Court  of  Arkansas,  yet,  it  may  be,  all  of  the  cases 
would  have  been  decided  the  same  way  by  this  court  at  one  time 
or  another  in  its  existence.  At  least,  we  are  not  willing:  to  de- 
cide that  the  Supreme  Court  of  Arkansas  would  have  held, 
judg^ed  from  its  prior  decisions,  that  the  roadmaster,  Sloan, 
would  not  represent  the  appellant  corporation  when,  as  shown  by 
the  evidence,  on  the  13th  of  July  he  passed  on  a  tour  of  inspec- 
tion over  the  road,  inspected  the  manner  in  which  the  debris 
had  been  handled  about  the  trestle  in  question,  from  a  moving: 
train,  presumably  saw  the  condition  of  the  rig:ht  of  way  and 
stamped  it  with  his  approval.  This  court  would  have  certainly 
held  that  Sloan's  eyes,  as  well  as  the  eyes  of  Parsons,  the  section 
foreman,  were  the  eyes  of  the  master  and  their  judgement  was 
the  master's  jude:ment,  and  it  would  be  but  a  mere  g:uess  for  us 
to  say  that  the  Supreme  Court  of  Arkansas  would  not  have  said 
the  same  thing:;  because  in  Railroad  v.  Barry,  58  Ark.,  loc.  cit. 
204,  23  S.  W.'  1007,  25  L.  R.  A.  386,  the  Supreme  Court  of  that 
state  used  the  following:  lang:uag:e  and  quoted  approving:ly  the 
following:  authorities :  "It  seems  impossible  to  formulate  any 
g:eneral  rule  for  all  cases.  Each  case  must,  to  some  extent,  be 
g:ovemed  by  the  peculiar  circumstances  attending:  it.  In  Balti- 
more &  Ohio  Railroad  Co.  v.  McKenzie,  it  was  held  that,  under 
the  circumstances  of  that  case,  a  section  boss  and  nig:ht  watch- 
man, represented  the  company,  the  court  saying::  *\Vhere  the 
injuries  are  caused  by  the  neg:lig:ence  of  a  servant,  who  is  charg:ed 
with  the  performance  of  duties  which,  by  law,  it  is  incumbent  on 
the  master  to  perform,  such  servant  is  reg:arded  as  the  repre- 
sentative of  the  master ;  and  in  leg:al  contemplation  his  neg:lig:ence 
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is  the  ne^li^ence  of  the  master/  81  Va.  71.  Judp:e  Cooley  says : 
'The  master  is  not  responsible  to  one  person  in  his  employ  for  an 
injury  occasioned  by  the  neg;ligence  of  another  in  the  same  serv- 
ice, unless  generally,  or  in  respect  of  the  particular  duty  then 
resting  upon  the  neg^lijs^ent  employee,  the  latter  so  far  occupied 
the  position  of  his  principal  as  to  render  the  principal  so  far 
charg^eable  for  his  neg^lig^ence  as  for  personal  fault.'  Cooley, 
Torts,  564."  In  our  opinion,  the  case  at  bar  was  entitled  to  g;o 
to  the  jury  on  any  theory  of  the  law. 

2.  Complaint  is  made  of  the  introduction  of  incompetent  testi- 
mony, and  it  is  contended  by  appellant  that  the  court  below 
committed  prejudicial  error  in  that  behalf. 

(1)  For  instance,  respondent,  under  an  assurance  of  counsel, 
made  ore  tenus,  that  the  same  condition  of  thin/j^s  would  be  shown 
to  continue  down  to  the  date  of  the  injury,  was  permitted,  over 
the  objection  of  appellant  that  it  was  too  remote,  to  show  that  in 
the  April  preceding^  lar^e  quantities  of  driftwood  floated  on  to 
the  rigfht  of  way  and  lodg:ed  ag^ainst  the  trestle.    In  making^  this 
assurance,  counsel  were  betrayed  by  their  zeal  in  the  hot  foot  of 
the  trial ;  because  they  either  would  not  or  could  not  fulfill  it, 
inasmuch  as  no  such  testimony  was  forthcoming.     Was  the  in- 
troduction of  this  testimony  prejudicial  error?     We  think  so. 
Because :   The  amount  of  the  inflammable  debris  on  the  right  of 
way,  and  especially  in  the  rows  within  three  or  four  feet  of  the 
trestle,  was  a  material  element  in  determining:  the  neglip^ence  of 
appellant  and,  what  is  more,  in  determining:  whether  that  neg^li- 
gence  caused  the  fire  in  the  trestle.    The  issue  was  the  condition 
of  the  rifi^ht  of  way  at  the  time  of  the  injury  and  the  testimony 
should  have  been  directed  and  confined  to  that  issue.     It  is  true 
that  other  testimony  of  respondent  was  directed  to  the  issue  and 
it  may  be  the  jury  had  evidence  upon  which,  with  nice  circum- 
spection, they  could  have  determined  whether  the  amount  of 
inflammable  stuflF  there  on  July  16th  would  likely  have  caused 
the  trestle  to  catch  fire,  but  how  can  we  say  they  were  not  in- 
fluenced by  the  remote  unconnected  testimony  objected  to?     If 
the  human  mind  were  so  automatically  self-adjusting:  as  to  forg:et 
improper  testimony  and  retain  and  applv  only  the  proper  proof, 
no  injury  mig:ht  have  resulted,  but  unfortunately  it  is  not  so. 
Here  was  a  sharp  issue  on  a  vital  question,  with  unfair  testimony 
put  in  the  balance,  and  who  can  say  it  had  no  eflFect  in  the  result  ? 
In  Smith  V.  Sedalia,  182  Mo.,  loc.  cit.  9,  10,  81  S.  W.  167,  in  an 
identical  instance  of  a  broken  or  forg:otten  promise,  Valliant,  J., 
said:  "Upon  that  assurance  [the  assurance  of  counsel  to  connect 
the  remote  testimony]   the  objection  to  the  evidence  was  over- 
ruled.  But  the  promised  evidence  was  not  adduced.    The  learned 
trial  judg:e  was  justified  in  admitting:  the  evidence  on  the  promise 
Sfiven,  and  he  was  also  justified  in  sustaining:  the  motion  for  a 
new  trial  on  the  g^round  that  the  defendant  was  unable  to  fulfill 
its  promise.     It  is  in  the  discretion  of  the  trial  court  to  allow 
counsel  some  choice  as  to  the  order  in  which  they  will  introduce 
their  evidence,  but  when  counsel  have  been  permitted  to  intro- 
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duce  evidence  out  of  its  usual  order  on  their  assurances  that  it 
will  be  connected  and  its  relevancy  shown  later,  if  the  promised 
evidence  is  not  brought  forward  and  if  the  irrelevant  evidence  is 
of  a  character  likely  to  influence  the  jury  and  if  the  verdict  is 
on  that  side,  the  trial  court  should  set  it  aside  and  grant  a  new 
trial.  The  fact  that  the  promise  may  have  been  made*  in  good 
faith  does  not  alter  the  effect  of  the  illegal  evidence."  For  other 
cases  in  point,  see  the  brief  of  the  learned  counsel  for  appellant. 

(2)  In  this  case,  the  motion  for  a  new  trial  was  overruled  and 
in  our  opinion  the  trial  court  erred  in  that  ruling.  And  this  is  so 
in  spite  of  the  insistence  of  respondent  that  appellant  should  have 
renewed  its  attack  by  a  motion  to  strike  out.  Appellant  was 
not  in  fault,  why  should  it  ask  a  second  time  for  what  was  de- 
nied it  at  first,  because  of  a  promise  of  respondent  broken  there- 
after? It  was  respondent  who  did  the  mischief,  who  tolled  the 
court  into  error,  and  it  was  he  who  thence  onward  carried  the 
burden  of  undoing  the  wrong  and  who  must  bear  the  blame. 
Not  only  is  the  foregoing  error  in  the  case,  but  respondent  was 
permitted  to  introduce  testimony  over  the  objection  of  appellant 
tending  to  show  that  when  the  right  of  way  was  originally  cut 
through  the  timber,  years  before,  the  logs,  etc.,  were  thrown  back 
and  to  some  extent  left  on  the  right  of  way.  This  testimony 
tended  to  show  a  condition  of  things  not  even  attempted  to  be 
connected  on  down  with  conditions  prevailing  at  the  time  of  the 
fire.  In  fact,  the  debris  struck  at  by  the  petition  was  described 
therein  as  driftwood  "carried  down  said  creek  at  high-water 
periods,"  and  the  proof  was  outside  the  specifications  in  the  pe- 
tition, made  with  unnecessary  particularity,  but  nevertheless 
made  and  constituting  the  case  appellant  had  to  meet. 

(3)  In  taking  his  depositions,  respondent  caused  to  be  put  to  a 
medical  witness  this  question :  "Q.  If  the  testimony  in  this  case 
showed  that  on  the  16th  day  of  July,  the  plaintiff  was  in  good 
health  when  serving  in  the  capacity  of  head  brakeman  on  a  stand- 
ard guage  freight  train  upon  a  dark  night  that  he  leaped  from  the 
locomotive  engine,  when  upon  a  trestle,  the  distance  of  from  10 
to  25  feet,  into  the  bottom  of  a  dry  creek,  and  that  as  he  made 
the  leap  he  was  struck  across  the  back  in  the  vicinity  of  the 
lumbar  region  by  some  timber,  scantling,  or  other  railroad  iron, 
whether  in  your  opinion,  such  a  strike  and  such  a  fall  would  be 
sufficient  to  produce  the  injured  condition  in  which  you  found 
Mr.  Root  to  be?"  The  question  was  objected  to  at  the  trial  be- 
cause it  did  not  correctly  state  the  facts  in  evidence  from  re- 
spondent and  his  witnesses,  and  the  objection  being  overruled, 
appellant  excepted,  and  the  question  was  answered  in  the  af- 
firmative. The  objection  should  have  been  sustained.  A  hy- 
pothetical question  should  be  predicated  on  the  testimony  and 
this  one  was  not.  Russ  v.  Railroad,  112  Mo.,  loc.  cit.  48,  20 
S.  W.  472,  18  L.  R.  A.  823  and  cases  cited. 

3.  Appellant  complains  of  the  ruling  of  the  court  on  instruc- 
tions and  this  complaint  has  substance  in  our  opinion.  Appellant 
challenges  the  correctness  of  respondent's  instruction  No.  7  as 
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a  rule  of  law.    That  instruction  reads :  "You  are  instructed  that 
it  was  the  duty  of  the  defendant  to  exercise  ordinary  care  to  keep 
its  rig:ht  of  way  free  from  dry  and  combustible  matter  which 
would  be  liable  to  take  fire  and  communicate  to  the  trestle,  and 
this  duty  is  a  personal  duty  of  the  defendant,  is  absolute  in  its 
nature,  and  cannot  be  delegated  or  entrusted  to  any  of  its  agents, 
employees  or  servants  so  as  to  release  itself  from  liability  to  the 
plaintiff  for  injuries  sustained  by  him  in  consequence  of  the 
failure  of  any  such  ag^ent,  servant,  or  employee  to  perform  such 
duty,  but  upon  the  other  hand  when  the  authority  is  delegated 
or  entrusted  by  the  defendant  to  any  such  ag^ent,  servant,  or 
employee,  the  ne^li^ent  acts  or  omissions  of  such  ag^ent,  servant, 
or  employee  becomes  the  ne^ligfence  or  omission  of  the  defendant 
itself."    One  criticism  hinges  on  the  phrase  "liable  to  take  fire," 
and  it  is  insisted  the  word  "liable"  is  a  word  of  such  wide  play 
in  meaning:  as  to  admit  of  a  gloss  rendering  its  meaning  as 
"within   the   range   of  possibility,"   and  so   this   court  held   in 
Beasley  v.  Linehan  Tr.  Co.,  148  Mo.,  loc.  cit.  421,  50  S.  W.  87, 
in  spiking  of  it  when  used  in  a  petition.     Substituting  that 
meaning,  we  have  an  instruction  telling  the  jury  that  the  law 
imposed  upon  appellant  the  duty  of  keeping  its  entire  right  of 
way  free  from  dry  and  combustible  matter  which,  within  the 
range  of  possibility,  would  take  fire  and  communicate  to  the 
trestle,  etc.,  and,  so  read,  its  error  is  so  imprinted  on  its  face  that 
one  who  runs  may  read  it  there.    This  instruction  should  haye 
told  the  jury  that  it  was  the  duty  of  appellant  to  use  ordinary 
care  to  keep  its*right  of  way  free  from  such  accumulations  of 
combustible  matter  in  such  proximity  to  its  trestle  as  would  be 
subject  to,  or  would  probably,  or  would  likely  communicate  fire 
thereto.     Conceding  the  word  "liable"  may  shade  off  in  some 
of  its  uses  into  probably  or  likely,  yet  other  meanings  are  also 
attached  to  it,  and  its  use  was  unfortunate,  for  no  man  can  say 
what  meaning  was  given  to  it  by  the  jury.     A.  walks  in  the 
field  in  a  rain.    He  is  liable  to  be  struck  by  lightning.     B.  rides 
in  a  boat.    He  is  liable  to  be  drowned.    C.  eats  fish.    He  is  liable 
to  have  a  bone  stick  in  his  throat.     All  these  are  allowable  ex- 
pressions, and  yet  neither  A.,  B.,  nor  C.  is  necessarily  negligent 
in  walking  in  the  field,  rowing  on  the  river,  or  in  eating  fish. 

The  duty  of  the  master  is  performed  in  supplying  a  reasonably 
safe  field  of  operations,  a  reasonably  safe  place.  Jones  v.  Rail- 
road, 178  Mo.,  loc.  cit.  544,  77  S.  W.  890,  101  Am.  St.  Rep.  434. 
Accumulations  of  inflammable  matter  on  its  right  of  wav  so 
close  to  a  dry  trestle  and  in  such  amounts  as  to  endanger  it  bv 
fire  ig:niting  the  matter  and  thereby  burning  the  trestle  is  negli- 
gence, and  the  court  should  have  so  directed  the  jury  in  sub- 
stance. Instead  of  so  doing  the  instruction  in  hand  went  bevond 
the  rule  regulating  the  duty  of  the  master.  Leaving  combustible 
material  on  the  right  of  way  is  not  negligence  per  se.  Its  extent 
and  its  proximity  to  the  track  may  be  such  as  to  justly  subject 
appellant  to  the  imputation  of  negligence  and  of  this  the  jurv  are 
^e  judg^es,  and  not  the  court.    Railroad  Co.  v,  Dennis,  38  Kan., 
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loc.  cit.  426,  17  Pac.  153;  White  v.  Railroad  Co.,  31  Kan.,  loc. 
cit.  280,  1  Pac.  611,  and  cases  cited;  Taylor  v.  Railroad  (Pa.) 
34  Atl.  457;  Railway  v.  Bailey  (Ind.  App.)  46  N.  E.  689; 
Railway  Co.  v.  Sparks  (Tex.  Civ.  App.)  35  S.  W.  745. 

Other  assigfnments  of  error  in  refusing^  and  modifying  instruc- 
tions seem  to  us  without  merit  as  applied  to  the  facts  in  judg- 
ment.   Otherwise  than  as  stated,  the  cause  was  well  tried. 

The  judgment  is  reversed,  and  the  cause  remanded  to  be 
proceeded  with  in  accordance  with  this  opinion. 

Brace,  P.  J.,  and  Valuant,  J.,  concur.  Marshall,  J.,  con- 
curs in  the  result. 

NOTE. 

SERVANT  INJURED  THROUGH   COMBINED   NEGLIGENCE 
OF  MASTER  AND  FELLOW  SERVANT- 
LIABILITY  OF  MASTER. 

I.  In  General,  191. 

.A.  General  Rule,  191. 

B.  Other  Statements  of  General  Rule,  194. 

C.  Illustrations  of  General  Rule,  196. 

1.  Unsafe  Place  to  Work,  196. 

2.  Defective   Machinery   or  Appliances,   198. 

3.  Defective  Cars  or  Enjsrines,  201. 

4.  Neglifirence    with    Respect    to    Railroad    Track    or 

Roadbed,  203. 

5.  Neglifirence  with   Respect  to  Working  Force,  205. 

6.  NeRligence  with   Respect  to  Ocders,   Instructions, 

or   Warnings,    206. 
7;  Negligence   in    Managing  Trains,   Cars,   or   Loco- 
motives, 207. 

D.  Rationale  of  Doctrine,  208. 

1.  Negligence  of  One  Joint  Tort-Feasor  No  Excuse 

for  That  of  the  Other,  208. 

2.  Assumption  of  Risks  from  Fellow-Servants'  Neg- 

ligence, 208. 
II.  Master  Not  Liable  unless  His  Negligence  Contributed  in  Caus- 
ing Injury,  209. 

III.  Where    Injury    Would    Not    Have    Occurred    Had    Master    Per- 

formed His  Duty,  212. 

IV.  Where   Accident   Would  Not   Have   Occurred   Had  The   Fellow 

Servant  Exercised  Due  Care,  215. 
V.  Proximate  Cause.  216. 

A.  Authorities    Apparently    Making    Master's    Liability    De- 

pend upon   Questions  of  Proximate   Cause,   217. 

B.  Master's  Negligence  Was  Proximate  Cause — Illustrations, 

218. 

C.  Fellow    Servant's    Negligence    Proximate    Cause — Master 

Not  Liable,  220. 
1.  Illustrations.  221. 

Cross  References. 

Injury  to  Servant  from  Cancurring  Negligence  of  His  Master  and 
Fellow  Servant— Liability  of  Master.— See  foot-notes  appended  to 
Chicago  Union  Traction  Co.  v.  Sawusch  (111.),  18  R.  R.  R.  856,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  856;  foot-notes  appended  to  Gordon  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa).  18  R.  R.  R.  646,  41  Am.  &  Eng  R 
Cas.,  N.  S.,  646. 
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I.   IN  GENERAL. 

A.  GENERAL  RULE. 

If  the  ne^lis^ence  of  the  master,  or  of  one  of  his  employees  for 
whose  neffliRence  he  is  responsible,  and  that  of  a  fellow  servant 
of  the  injured  employee,  both  contribute  in  causing:  injury  to  a  serv- 
ant, the  fault  of  the  fellow  servant  is  no  defense  to  an  action  a^i^ainst 
the  master  to  recover  for  the  injury. 

United  States. — Anderson  v.  The  Ashebrooke  (C.  C.  A.),  44  Fed. 
Rep.  124;  Boden  v.  Demwolf,  56  Fed.  Rep.  846;  Cincinnati,  N.  O.  & 
T.  P.  R.  Co.  V.  Clark,  57  Fed.  Rep.  125,  6  C.  C.  A.  281,  16  U.  S.  App. 
17;  Clyde  v.  Richmond,  etc.,  R.  Co.,  59  Fed.  Rep.  394;  Crew  v.  St. 
Louis,  K.  &  X.  W.  Ry.  Co.  (C.  C.  A.),  20  Fed.  Rep.  87;  Deserant  v. 
Cerillos  Coal  Railroad  Co.,  178  U.  S.  409,  20  Sup.  Ct.  Rep,  967; 
Farmers'  L.  &  T.  Co.  v.  Toledo,  etc.,  R.  Co.,  67  Fed.  Rep.  881 ;  Finlcy 
r  Richmond,  etc.,  R.  Co.,  59  Fed.  Rep.  419;  Felton  v.  Harbeson  (C. 
C.  A.),  104  Fed.  Rep.  737;  Grand  Trunk  Ry.  Co.  v.  Cumminf?s,  106 
U.  S.  700,  1  Sup.  Ct.  Rep.  493;  Cudahy  Packing  Co.  v.  Anthes  (C.  C. 
.\.).  117  Fed.  Rep.  118;  Killien  r.  Hyde,  63  Fed.  Rep.  172;  Little 
Rock,  etc.,  R.  Co.  v.  Barry,  84  Fed.  Rep.  944;  McMahon  z\  Henning 
(C.  C.  A.),  3  Fed.  Rep.  353,  1  McCrary  516;  Maupin  v.  Texas,  etc.,  R. 
Co.  (C.  C.  A.),  99  Fed.  Rep.  49;  Mexican  Cent.  R.  Co.  v.  Glover  (C. 
C.  A.),  107  Fed.  Rep.  356;  New  Jersey  &  N.  Y.  R.  Co.  v.  Younj?,  49 
Fed.  Rep.  723;  Northern  Pac.  R.  Co.  v:  Charless.  51  Fed.  Rep.  562,  2 
C.  C.  A.  380,  7  U.  S.  App.  359;  Northern  Pac.  R.  Co.  v.  Poirier,  67 
Fed.  Rep.  881;  Northwestern  Fuel  Co.  v.  Danielson,  57  Fed.  Rep. 
915,  12  U.  S.  App.  688;  Pullman  Palace  Car  Co.  v.  Harkins,  55  Fed. 
Rep.  932,  5  C.  C.  A.  326,  17  U.  S.  App.  22;  Shugart  v.  Atlanta,  etc., 
R.  Co.  (C.  C.  A.),  133  Fed.  Rep.  505;  Smith  v.  Memphis  &  L.  R.  R. 
Co.  (C.  C.  A.),  18  Fed.  Reo.  304;  Terre  Haute,  etc.,  R.  Co.  v.  Mans- 
berper,  65  Fed.  Rep.  196;  The  Phoenix,  34  Fed.  Rep.  760;  Union  Pac. 
Ry.  Co.  V.  Callaghan,  56  Fed.  988,  6  C.  C.  A.  205,  12  U.  S.  App.  541; 
Walker  v.  Grand  Trunk  Ry.  Co.,  Fed.  Cas.  No.  17,070,  affirmed  in 
Grand  Trunk  Rv.  Co.  v.  Walker.  154  U.  S.  653,  14  Sup.  Ct.  Rep.  1189; 
Young  V.  New  Jersey  &  N.  Y.  R.  Co.,  46  Fed.  Rep.  160. 

Arizona. — Gila  Valley,  etc.,  Ry.  Co.  v.  Lyon,  16  R.  R.  R.  745,  39 
\m.  &  Eng.  R.  Cas.,  N.  S.,  745.  80  Pac.  337. 

Arkansas. — Fordvce  v.  Briney,  58  Ark.  206,  24  S.  W.  250;  Neal  v. 
St.  Louis,  etc.,  R.  Co.,  71  Ark.  445. 

California.— Fisk  v.  Central  Pac.   R.  Co.,  72  Cal.  38,  13  Pac.  144; 
Keast  V.  Santa  Ysabel  Gold  Min.  Co.,  136  Cal.  256;  Kevern  v.  Provi- 
dence Gold  &  Silver  Min.  Co.,  70  Cal.  392.  11  Pac.  740;  Trewatha  v. 
Buchanan  Gold  Min.  &  Mill.  Co.,  96  Cal.  494,  28  Pac.  571,  31  Pac.  561. 
Cdorado. — Denver,  etc.,  R.  Co.  v.  Sipes,  26  Colo.  17,  55  Pac.  1093. 
Connecticut. — Farrell  v.  Eastern  Machinery  Co.,  77  Conn.  484. 
Delaware.— W'heatley    v.    Philadelphia,    W.  &  B.    R.  Co.,  1    Marv. 

(Del.),  305,  30  Atl.  660. 

Dis^ct   of    Columbia. — McDadc   v.    Washingrton,    etc.,    R.    Co.,    5 
Mackey  144,  26  Am.  &  Eng.  R.  Cas.,  325. 
Georgia.— Burns  v.   Ocean   S.    S.   Co.,   84   Ga.   709.   11   S.    E.   493; 

Cheeney  v.  Ocean  S.  S.  Co.,  92  Ga.  726.  19  S.  F.  33;  Collev  7'.  South- 
ern Cotton  Oil  Co.,  120  Ga.  258,  47  S.  E.  932;  Jackson  v.  Merchants*. 

etc.,  Transp.    Co.,   118   Ga.   651,    44   S.    E.    834;    Ocean    S.    S.    Co.   v. 

Matthews,   86   Ga.   418.   12   S.    E.   632;    Southern    Bauxite    Mining   & 

Mf?.  Co.  V.  Fuller,  116  Ga.  695.  43  S.  E.  64. 
Illinois,— Armour  v.  Golkowska,  202  Til,  144;  Chicnjjro.  etc.,  R.  Co. 

^'  Gillison.  173  Til.  264.  50  N.  E.  657;  Chicaj^o,  etc..  R.  Co.  7'.  House. 

172  111.  601.  50  N.  E.  151:  Chicaeo,  etc..  R.  Co.  v.  Jackson.  55  111.  Anp. 

«2:  Chicago,  etc.,  Coal  Co.  v.  Moran.  210  111.  9;  Chicagro.  etc.,  R.  Co. 

^  Wise,  206  Til.  453;  Girard  Coal  Co.  v.  Wij?R:ins,  52  111.   App.  69: 

Hanseil-Hlcock  Foundry  Co.  v.  Clark.  214  111.  414;  Illinois,  etc.,   R. 

Co.  V.  Johnson.  95  111.  App.  54;  Monmouth  Min.  &  Mfg.  Co.  v.  Erlinff, 

^♦^in.  521,  36  N.  E.  117;  Norris  v.  Illinois  Cent.  R.  Co.,  88  111.  App. 
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614;  Perry  v.  Ricketts,  55  111.  234;  Pullman  Palace  Car  Co.  v,  Lraacic, 
143  111.  242,  32  N.  E.  285;  Shickle-Harrison,  etc.,  Co.  v.  Beck,  212  111. 
268. 

Indiana. — Boyce  v.  Fitzpatrick,  80  Ind.  526;  Cincinnati,  I.,  St.  L-  & 
C.  Ry.  Co.  V.  Cans:,  118  Ind.  579,  21  N.  E.  317;  Hancock  v,  Kecne,  5 
Ind.  App.  408,  32  N.  E.  329;  Island  Coal  Co.  v,  Risher,  13  Ind.  App. 
98,  40  N.  E.  158;  Louisville,  N.,  A.  &  C.  Ry.  Co.  v.  Berkcy,  136  Ind. 
181,  35  N.  E.  3;  Louisville,  etc.,  R.  Co.  v.  Heck,  151  Ind.  292,  50  N.  E. 
988;  Louisville,  E.  &  St.  L.  Consol.  R.  Co.  v.  Miller,  140  Ind.  685,  40 
N.  E.  116;  New  York,  etc.,  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N.  E, 
233;  Ohio  &  M.  Ry.  Co.  v.  Stein,  140  Ind.  61,  39  N.  E.  246;  Pennsyl- 
vania Co.  V.  McCaffrey,  139  Ind.  430,  38  N.  E.  67;  Pennsylvania  Co. 
V.  McCormack,  131  Ind.  250,  30  N.  E.  27;  Rogers  v,  Leyden,  127  Ind, 
50,  26  N.  E.  210. 

Iowa. — Bcresford  v.  American  Coal  Co.,  124  Iowa  224:  Gordon  v. 
Chicago,  etc.,  Ry.  Co.  (Iowa),  18  R.  R.  R.  646,  41  Am.  &  Kng.  R.  Cas., 
N.  S.,  646,  106  N.  W.  177. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Holt,  29  Kan.  149,  11  Am. 
&  Eng.  R.  Cas.  206;  Atchison,  T.  &  S.  F.  R.  Co.  v,  Lannigan,  56 
Kan.  109,  42  Pac.  343;  Schwarzschild  v.  Drysdale,  69  Kan.  119,  76  Pac 
441. 

Kentucky. — Linck  v.  Louisville,  etc.,  R.  Co.,  170  Ky.  370,  54  S. 
W.   184. 

Louisiana. — Faren  v.  Sellers,  39  La.  Ann.  1011,  3  So.  363;  McGinn 
V,  McCormick,  109  La.  396;  Stucke  v.  Orleans  R.  Co.,  50  La.  Ann. 
172,  23  So.  342;  Towns  v.  Vicksburg,  etc.,  R.  Co.,  37  La.  Ann.  630. 

Massachusetts. — Cayzer  v.  Taylor,  76  Mass.  274;  Cooper  v.  Ham- 
ilton Mfg.  Co.,  96  Mass.  193;  Drommie  v.  Hogan,  153  Mass.  29, 
26  N.  E.  237;  Elmer  v,  Locke,  135  Mass.  575;  Gilman  v.  Eastern 
R.  Corp.,  10  Allen  (Mass.)  233;  Griffin  v.  Boston,  etc.,  R.  Co.,  148 
Mass.  143,  19  N.  E.  166;  Fallon  v,  Hudson  Iron  Co.,  150  Mass.  125, 
22  N.  E.  631;  Hayes  v.  Western  R.  Corp.,  57  Mass.  270;  King  v. 
Boston,  etc.,  R.  Corp.,  9  Cush.  (Mass.)  112;  Lawless  v.  Connecticut 
River  R.  Co.,  136  Mass.  1,  18  Am.  &  Eng.  R.  Cas.  96;  Myers  v. 
Hudson  Iron  Co.,  150  Mass.  125,  22  N.  E.  631;  Sullivan  v,  Wamsutta 
Mills,  155  Mass.  200,  29  N.  E.  516. 

Michigan. — Anderson  v.  Michigan  Cent.  R.  Co.,  107  Mich.  591, 
65  N.  W.  585;  Hays  v.  Sterns,  130  Mich.  287;  Hunn  v.  Michigan 
Cent.  R.  Co.,  78  Mich.  513,  44  N.  W.  502,  41  Am.  &  Eng.  R.  Cas.  452; 
Town  V,  Michigan  Cent.  R.  Co.,  84  Mich.  214,  47  N.  W.  665. 

Minnesota.— Delude  v.  St.  Paul  City  Ry.  Co.,  55  Minn.  63,  56  N.  W. 
461;  Franklin  v.  Winona  &  St.  P.  R.  Co.,  37  Minn.  409,  34  N.  W.  898; 
McMahon  v.  Davidson,  12  Minn.  357;  Ransier  v.  Minneapolis  &  St. 
L.  Ry.  Co.,  32  Minn.  331,  20  N.  W.  332;  Swanson  v,  Oakes,  93 
Minn.  404. 

Mississippi — Bradford  v.  Taylor,  85  Miss.  409;  Memphis,  etc.,  R. 
Co.  V.  Thomas,  51  Miss.  637;  New  Orleans,  etc.,  R.  Co.  v.  Hughes, 
49  Miss.  258. 

Missouri. — Bluedorn  v.  Missouri  Pac.  R.  Co..  108  Mo.  439.  18  S.  W. 
1103;  Browning  z/.  Wabash  Western  Ry.  Co.,  124  M'o.  55,  27  S.  W.  644; 
Cole  V.  St.  Louis  Transit  Co.,  183  Mo.  81;  DeWesse  v.  Meramec 
Iron  Min.  Co.,  128  Mo.  423.  31  S.  W.  110;  Ellingson  v.  Chicago  & 
A.  R.  Co..  60  Mc.  App.  679;  Stoher  v.  St,  Louis,  I.  M.  &  S.  Ry.  Co., 
105  Mo.  192,  16  S.  W.  591;  Henry  v.  St.  Louis,  etc.,  R.  Co.,  76  Mo. 
288,  12  Am.  &  Eng.  R.  Cas.  136;  Henry  v.  Wabash  W.  R.  Co.,  109 
Mo.  488,  19  S.  W.  239;  Hogue  v.  Sligo  Furnace  Co.,  62  Mo.  App.  491; 
Irmer  v.  St.  Louis  Brewins:  Co.,  69  Mo.  Aop.  17;  Relyea  v.  Kansas 
City,  etc.,  R.  Co.  (Mo.),  19  S.  W.  1116;  Steffen  v.  Mayer,  96  Mo.  420. 
9  S.  W.  630:  Young  v.  Shickle,  Harrison  &  Howard  Iron  Co,,  103 
Mo.  324,  15  S.  W.  771. 

Montana. — Schmidt  v,  Montana  Cent,  Ry.  Co..  15  Mont.  106,  38 
Pac.  226. 

New  Hampshire. — Scrois  v,  Henry  (N.  H.),  59  Atl.  936. 
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New  Jersey.— Cole  v,  Warren  Mfg.  Co.,  63  N.  J.  L.  626,  44  Atl. 
647;  Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151. 

New  Mexico.— Lutz  v.  Atlantic,  etc.,  R.  Co.,  6  N.  Mex.  496,  30 
Pac.  912. 

New  York.— Abel  v.  Delaware  &  H.  Canal  Co.,  128  N.  Y.  662, 
28  N.  E.  663;  Anthony  v.  Leeret,  105  N.  Y.  591,  12  N.  E.  561;  Bagley 
V.  Consolidated  Gas  Co.  (N.  Y.  Com.  PL),  13  Misc.  Rep.  6,  34  N.  Y. 
Supp.  187;  Bennett  v.  Long  Island  R.  Co.,  21  N.  Y.  App.  Div.  25; 
Benzing  v.  Steinway,  101  N.  Y.  547,  5  N.  E.  449;  Booth  v,  Boston, 
etc.,  R.  Co.,  73  N.  Y.  38;  Bryant  v.  New  York  Cent.,  etc.,  R.  Co., 
81  Hun  164;  Busch  v.  Buffalo  Creek  R.  Co.,  29  Hun  112;  Cone  v. 
Delaware,  etc.,  R.  Co.,  81  N.  Y.  206;  Connors  v.  Elmira,  C.  &  N.  R. 
Co..  92  Hun  339,  36  N.  Y.  Supp.  926;  Coppins  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  48  Hun  292,  affirmed  in  122  N.  Y.  557,  25  N.  E.  915, 
44  Am.  &  Eng.  R.  Cas.  618;  Crowell  v.  Thomas,  90  Hun  193,  35  N.  Y. 
Supp.  936;  Ellis  v.  New  York,  L.  E.  &  W.  R.  Co.,  95  N.  Y:  546,  17 
Am.  &  Eng.  R.  Cas.  641;  De  Young  v.  Irving,  5  App.  Div.  499,  38 
X.  Y.  Supp.  1089;  Dwyer  v.  Hickler  (Super.  Ct.  Buff.),  16  N.  Y. 
Supp.  814;  Donohuc  v.  Brooklyn  City  R.  Co.  (City  Ct.  Brook.),  14 
N.  Y.  Supp.  639,  131  N.  Y.  623,  30  N.  E.  865;  Harvey  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  88  N.  Y.  481,  8  Am.  &  Eng.  R.  Cas.  515; 
HoUingsworth  v.  Long  Island  R.  Co.,  91  Hun  641,  36  N.  Y.  Supp. 
1126;  Kern  v,  De  Castro  &  Donner  Sugar  Refining  Co.  (City  Ct. 
Brook.),  5  N.  Y.  Supp.  548  (but  see  125  N.  Y.  50,  25  N.  E.  1071); 
Lilly  V.  New  York  Cent.  &  H.  R.  R.  Co.,  107  N.  Y.  566,  14  N.  E.  503; 
Mulvancy  v.  Brooklyn  City  R.  Co.  (City  Ct.  Brook.),  1  Misc.  Rep. 
425,  21  N.  Y.  Supp.  427;  O'Donnell  v.  East  River  Gas  Co.,  91  Hun 
184.  36  N.  Y.  Supp.  288;  Pullutro  v.  Delaware,  L.  &  W.  R.  Co., 
27  N.  Y.  S.  R.  63,  7  N.  Y.  Supp.  510;  Smith  v.  New  York  Cent.  & 
H.  R.  R.  Co.,  9  N.  Y.  St.  Rep.  612;  Strauss  v.  New  York,  etc.,  R. 
Co.,  91  N.  Y.  App.  Div.  583;  Stringham  v,  Stewart,  100  N.  Y.  516, 
3  N.  E.  575.;  Sutter  v.  New  York  Cent.,  etc.,  R.  Co.,  79  N.  Y.  App. 
Div.  362;  Sweeney  v.  New  York,  N.  H.,  etc.,  R.  Co.,  32  N.  Y.  S.  R. 
416;  Warn  v.  New  York  Cent.  &  H.  R.  R.  Co.,  80  Hun  71,  29  N.  Y. 
Supp.  897;  Whittaker  v.  Delaware,  etc..  Canal  Co.,  126  N.  Y.  544, 
27  N.  E.  1042;  Wood  v.  New  York  Cent.,  etc.,  R.  Co.,  32  N.  Y.  App. 
Div.  606. 

North  Carolina. — Bean  v.  Western  North  Carolina  R.  Co.,  107  N. 
Car.  731,  12  S.  E.  600;  Crutchfield  v.  Richmond  &  D.  R.  Co.,  76  N. 
Car.  320;  Troxlcr  v.  Southern  R.  Co.,  122  N.  Car.  902,  30  S.  E.  117. 

North  DakoU.— Boss  v.  Northern  Pac.  R.  Co.,  2  N.  Dak.  128,  49 
N.  W.  655. 

Ohio. — Cincinnati  Ice  Co.  v,  Higdon  (Super.  Ct.  Cin,),  2  W.  L.  B. 
3,  7  O.  Dec.  (Reprint)  239;  Lake  Shore,  etc.,  R.  Co.  v.  Feller,  21  O. 
C.  C.  605,  11  O.  C.  D.  799;  Lake  Eric,  etc.,  R.  Co.  v.  Mulcahy,  16 
0.  C.  C.  204.  9  O.  C.  D.  82;  Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Hender- 
son, 37  O.  St.  549;  Smith  v.  Powell,  23  W.  L.  B.  436,  10  O.  Dec. 
Reprint  799. 

Oregon. — Carlson  v.  Oregon  Short  Line  &  U.  N.  Ry.  Co.,  21  Ore. 
450,  28  Pac.  497;  Hartvig  v.  N.  P.  Lumber  Co.,  19  Ore.  522,  25  Pac. 
358;  Knahtla  v.  Oregon  Short  Line,  etc.,  Ry.  Co.,  21  Ore.  136,  27 
Pac.  91. 

Pennsylvania. — Cannon  v.  Mears  (Pa.  Com.  PL),  7  Kulp,  281; 
Kaiser  v,  Flaccus,  138  Pa.  St.  332,  22  Atl.  88;  Philadelphia  Iron,  etc., 
Co.  V.  Davis,  111  Pa.  St.  597,  4  Atl.  513. 

South  Carolina. — Bodie  v.  Charleston,  etc.,  R.  Co.,  66  S.  Car.  302, 
44  S.  E.  943,  9  R.  R.  R.  95,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  95. 

Tennessee.— Illinois  Cent.  R.  Co.  v.  Spence,  93  Tenn.  173,  23  S.  W. 
211;  Louisville  &  N.  R.  Co.  v.  Kenley,  92  Tenn.  207,  21  S.  W.  326; 
Nashville,  C.  &  St.  L.  Ry.  Co.  v.  Handman,  81  Tenn.  423;  Russel  v. 
Dayton  Coal,  etc.,  Co..  109  Tenn.  49. 

Texas. — Bonn  v.  Galveston,  etc.,  R.  Co.  (Tex.  Civ.  App.),  81  S.  W. 
808;  Galveston,  etc.,  R.  Co.  v.  Sherwood  (Tex.  Civ.  App.),  67  S.  W. 
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776,  4  R.  R.  R.  564,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  564;  Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Sweeney,  14  Tex.  Civ.  App.  216,  36  S.  W.  800; 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Templeton,  87  Tex.  42,  26  S.  W. 
1066;  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Compton,  75  Tex.  667,  13  S.  W.  667; 
Gulf,  C.  &  S.  F.  ky.  Co.  v.  Kizziah,  86  Tex.  81,  23  S.  W.  578;  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  Johnson,  83  Tex.  628,  19  S.  W.  151,  1  R.  R.  R. 
831,  24  Am.  &  Enjjr.  R.  Cas.,  N.  S.,  831;  Gulf,  etc.,  R.  Co.  v.  Pettis. 
69  Tex.  689;  Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Warner  (Tex.  Civ.  App.). 
36  S.  W.  118;  Howe  v.  St.  Clair,  8  Tex.  Civ.  App.  101,  27  a  W.  800; 
Houston,  etc.,  R.  Co.  v.  Lowe  (Tex.),  11  S.  W.  1065;  International, 
etc..  R.  Co.  V.  Bonatz  (Tex.  Civ.  App.),  48  S.  W.  767;  International 
&  G.  N.  Ry.  Co.  V.  Hall,  78  Tex.  657,  15  S.  W.  108;  International 
&  G.  N.  R.  Co.  V.  Williams  (Tex.  Civ.  App.),  34  S.  W.  161,  3  R.  R.  R. 
778,  26  Am.  &  Eng.  R.  Cas.,  N.  S.,  778;  International,  etc.,  R.  Co.  v. 
Zapp  (Tex.  Civ.  App.),  49  S.  W.  673;  Louisiana,  etc.,  R.  Co.  v. 
Carstens  (Tex.  Civ.  App.),  47  S.  W.  36,  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  781;  Mexican  Nat.  R.  Co.  v.  Mussette,  86  Tex.  708,  26  S.  W. 
1075;  Missouri,  etc.,  R.  Co.  v.  Ferch  (Tex.  Civ.  App.),  44  a  W.  317; 
Missouri,  etc.,  R.  Co.  v.  Hanning,  20  Tex.  Civ.  App.  649,  49  S.  W.  116; 
Missouri,  K.  &  T.  R.  Co.  v.  Woods  (Tex.  Civ.  App.),  25  S.  W.  741; 
Ray  V.  Pecos,  etc.,  R.  Co.  (Tex.  Civ.  App.).  80  S.  W.  112;  San 
Antonio  &  A.  P.  Ry.  Co.  v.  Harding,  11  Tex.  Civ.  App.  497,  33  S.  W. 
373;  St.  Louis  &  S.  F.  Ry.  Co.  v.  McClain,  80  Tex.  85,  15  S.  W.  789; 
Texas,  etc.,  R.  Co.  v.  Eberhart  (Tex.  Civ.  App.),  40  S.  W.  1060; 
Texas  &  P.  Ry.  Co.  v.  Hohn,  1  Tex  Civ.  App.  36,  21  S.  W.  942; 
Texas,  etc.,  R.  Co.  v.  Lee,  32  Tex.  Civ.  App.  23;  Texas  Cent.  R. 
Co.  V.  Pelfrey,  35  Tex.  Civ.  App.  501;  Texas  &  P.  Ry.  Co.  v.  Scott, 
64  Tex.  549;  Trinity,  etc.,  R.  Co.  v.  Brown  (Tex.  Civ.  App.),  46 
S.  W.  926. 

Utah.— Hicks  v.  Southern  Pac.  R.  Co.,  27  Utah  526,  12  R.  R.  R. 
332,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  76  Pac.  625;  Wright  v.  South- 
ern Pac.  Co.,  14  Utah  383,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  559,  46 
Pac.  374. 

Vermont. — Morrisey  v.  Hughes,  65  Vt.  553,  27  Atl.  205. 

Virginia. — Baltimore  &  O.  R.  Co.  v.  McKenzie,  81  Va.  71;  Norfolk, 
etc.,  R.  Co.  V.  Ampey,  93  Va.  108,  25  S.  E.  226;  Norfolk,  etc.,  R.  Co. 
V.  Brown,  91  Va.  668,  22  S.  E.  496;  Norfolk  &  W.  R.  Co.  v.  Nuckol, 
91  Va.  193,  21  S.  E.  342:  Norfolk  &  W.  R.  Co.  v.  Phelps,  90  Va.  665. 
19  S.  E.  652;  Norfolk,  etc.,  R.  Co.  v.  Phillips.  100  Va.  368,  41  S.  E. 
726;  Norfolk  &  W.  R.  Co.  v,  Thomas,  90  Va.  205,  17  S.  E.  884; 
Richmond,  etc.,  R.  Co.  v.  George,  88  Va.  223,  13  S.  E.  429;  Richmond, 
etc.,  R.  Co.  v.  Tribble,  97  Va.  495,  24  S.  E.  278;  Virginia,  etc..  R.  Co.  v. 
Bailey,  103  Va.  205,  15  R.  R.  R.  795,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
795,  49  S.  E.  33. 

Washington. — Howe  v.  Northern  Pac.  R.  Co.,  30  Wash.  569,  6 
R.  R.  R.  624,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  624,  70  Pac.  1100. 

West  Virginia. — Berns  v.  Gaston  Cias  Coal  Co.,  27  W.  Va.  305. 

Wisconsin. — Atkinson  v.  Goodrich  Transp.  Co.,  60  Wis.  141,  18  N. 
W.  764;  Cowan  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  80  Wis.  284,  50  N.  W. 
180:  Fowler  v.  Chicago,  etc.,  R.  Co.,  61  Wis.  159,  21  N.  W.  40;  Grant 
z\  Keystone  Lumber  Co.,  119  Wis.  229;  Johnson  v.  First  Nat  Bank, 
79  Wis.  414,  48  N.  W.  712:  Jones  v.  Florence  Min.  Co.,' 66  Wis.  268, 
28  N.  W.  207;  Schultz  v.  Chicago,  etc.,  R.  Co.,  48  Wis.  375,  4  N.  W. 
399:  Sherman  r.  Menominee  River  Lumber  Co.,  72  Wis.  122.  39 
N.  W.  365:  Stetler  v.  Chicago,  etc.,  R.  Co.,  49  Wis.  609,  6  N.  W.  303; 
Stetler  v.  Chicago  &  N.  W.  Ry.  Co.,  46  Wis.  497,  1  N.  W.  112. 

B.  OTHER  STATEMENTS  OF  GENERAL  RULE. 

In  Grand  Trunk  Ry.  v.  Cummings,  106  U.  S.  700,  L.  Ed.  266,  Mr. 
Chief  Justice  Waite  said:  "The  principle  is  universal  that,  when  the 
negligence  of  the  principal,  and  that  of  a  fellow  servant  together 
pmdiire  injury,  the  principal  is  liable  therefor." 

In   Kansas   City,   etc.,   R.   Co.  v.   Becker,   63   Ark.   477,   16   Am.    & 
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Enjt.  R.  Cas.,  N.  S.,  348,  39  S.  W.  358,  it  is  held,  that  where  an 
employee's  injury  is  the  result  of  the  concurring  negligence  of  a 
fellow  servant  and  the  master,  the  master  is  liable. 

In  Rofirers  v.  Leyden,  127  Ind.  53,  36  N.  E.  210,  it  is  held,  that  an 
employer  must  answer  for  his  own  breach  of  duty  to  his  servant, 
even  though  the  latter's  fellow  servants  were  also  guilty  of  negli- 
gence which  contributed  to  the  wrong  done  to  the  injured  employee. 

x\  servant  may  recover  of  his  master  for  injuries  owing  to  his 
nejfligence  co-operating  with  that  of  a  fellow  servant.  So  held  in 
Gordon  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  18  R.  R.  R.  646,  41  Am.  & 
Enjj.  R.  Cas.,  N.  S.,  646,  106  N.  W.  177. 

Where  an  injury  to  an  employee  results  from  the  common  negli- 
(?ence  of  his  master  and  fellow  servant,  the  fellow-servant  doctrine 
docs  not  absolve  the  master  from  liability.  So  held  in  Fuller  v. 
Tremont  Lumber  Co.  (La.),  17  R.  R.  R.  710,  40  Am.  &  Eng.  R.  Cas., 
X.  S.,  710,  38  So.  164. 

In  Hunn  v.  Michigan  Cent.  R.  Co.,  78  Mich.  513,  41  Am.  &  Eng. 
R.  Cas.  452,  44  N.  W.  502,  it  was  held,  that  where  an  employer  has 
been  guilty  of  negligence,  causing  an  injury  to  one  of  his  servants, 
the  fact  that  the  negligence  of  a  fellow  servant  contributed  to  cause 
the  injury  will  not  bar  a  recovery. 

Where  the  negligence  of  the  master  combines  with  that  of  a 
fellow  servant,  so  as  to  contribute  to  the  injury  of  another  servant, 
the  master  is  liable.  So  held  in  Delude  v.  St.  Paul  City  Ry.  Co.,  55 
Minn.  63,  56  N.  W.  461.' 

There  may  be  a  recovery  against  the  master  for  injury  to  a  servant 
resulting  from  the  joint  negligence  of  the  master  and  a  fellow  serv- 
ant of  the  injured  employee.  So  held  in  Bluedorn  v.  Missouri  Pac. 
Ry.  Co.,  108  Mo.  439,  18  S.  W.  1103. 

In  Deweese  v.  Meramec  Iron  Mining  Co.,  128  Mo.  423,  31  S.  W. 
no,  it  is  held,  that  the  negligence  of  a  fellow  servant  must  have 
been  the  whole  cause  of  the  injury  to  be  a  good  defense,  in  an  action 
a;;ainst  the  master  for  injuries  to  his  employees. 

The  employer  is  liable  for  an  injury  to  an  employee  from  the 
concurrent  negligence  of  the  master  and  fellow  servants.  So  held  in 
Hicks  V.  Southern  Pac.  R.  Co.,  27  Utah  526,  12  R.  R.  R.  332, 35  Am.  & 
Eng.  R.  Cas.,  N.  S.,  332,  76  Pac.  625. 

VVhere  the  negligence  of  the  employer  and  that  of  a  fellow  servant 
combine  to  produce  an  injury  to  a  servant,  the  employer  will  be 
liable  in  damages  to  the  injured  servant.  So  held  in  Wright  v. 
Southern  Pac.  Co..  14  Utah  383,  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  55», 
46  Pac.  374. 

In  Howe  v.  Northern  Ry.  Co.,  30  Wash.  569,  70  Pac.  1100,  5  R. 
R.  R.  624,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  624,  it  is  held,  that  the 
negligence  of  a  fellow  servant  concurring  with  the  negligence  of  the 
master  does  not  excuse  the  primary  negligence  of  the  master  for 
injury  to  another  servant. 

In  Bodie  v.  Charleston,  etc.,  Ry.  Co.,  66  S.  Car.  302,  44  S.  E.  943, 
9  R.  R.  R.  95,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  95,  it  is  held,  that  if  an 
employee  is  injured  by  an  accident  resulting  from  the  concurrent 
negligence  of  a  fellow  servant  and  of  his  railroad  company,  the 
company  is  liable,  as  though  it  was  the  sole  offender. 

Where  the  negligence  of  his  fellow  servant  contributed  to  cause 
an  injury  to  another  employee,  whether  such  negligence  arose  out 
of  the  violation  of  the  rules  of  the  master  or  otherwise,  it  is  not  a 
defense  to  an  action  against  the  master,  if  there  was  concurring 
negligence  on  the  part  of  the  master.  So  held  in  Galveston,  H.  & 
S.  A.  Ry.  Co.  V.  Sweeney,  14  Tex.  Civ.  App.  216,  36  S.  W.  800. 

In  Norfolk,  etc.,  R.  Co.  v.  Ampey,  93  Va.  108.  25  S.  E.  226,  it  is 
held,  that  if  an  employee  is  injured  through  the  failure  of  his  master 
to  perform  any  nonassignable  duty,  and  such  negligence  proximately 
contributed  to  the  injury,  it  is  no  defense  for  the  master  that  the 
nej?ligence  of  a  coemployee  also  contributed  to  cause  the  injury. 
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If  an  injury  to  a  servant  is  caused  in  part  by  the  negligence  of  a 
fellow  servant,  yet  the  negligence  of  the  vice  principal  contributed 
to  the  injury,  the  master  is  liable.  So  held  in  Chicago  Union  Trac- 
tion Co.  V.  Sawusch  (111.),  18  R.  R.  R.  856,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  856,  75  N.  E.  797. 

A  master  is  responsible  to  his- servant  for  an  injury  caused  by  the 
negligence  of  a  vice  principal  and  the  concurrent  negligence  of 
such  employee's  fellow  servant.  So  held  in  Northwestern  Fuel  Co. 
V.  Danielson,  57  Fed.  Rep.  915,  12  U.  S.  App.  688. 

The  master  is  liable  for  injury  to  his  servant  proximately  caused 
by  the  concurring  negligence  of  his  foreman  and  the  injured  em- 
ployee's fellow  servant.  So  held  in  Missouri,  etc.,  Ry.  Co.  v. 
Hanning  (Tex.  Civ.  App.),  49  S.  W.  116. 

Fellow  Servant's  Negligence  Merely  Contributory. — The  fact  that 
his  fellow-servant's  negligence  merely  contributed  to  the  injury  to 
a  railroad  employee  does  not  relieve  the  company  from  liability,  if 
its  own  negligence  or  that  of  its  employees  who  were  not  fellow 
servants  of  the  injured  employee  also  contributed  to  it.  So  held  in 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Harding,  11  Tex.  Civ.  App.  497, 
33  S.  W.  373. 

C.    ILLUSTRATIONS  OF  GENERAL  RULE. 
1.  Unsafe  Place  to  Work. 

In  an  action  against  the  master,  for  injury  to  his  servant,  caused 
partly  by  the  negligence  of  a  fellow  servant,  and  partly  by  the 
failure  of  the  master  to  provide  a  reasonably  safe  place  at  which 
to  work,  the  negligence  of  the  fellow  servant  will  not  exonerate 
the  master.  So  held  in  Stucke  v.  Orleans  R.  Co.,  50  La.  Ann.  172, 
23  So.  342. 

If  injury  to  an  employee  was  caused  by  the  negligence  of  his 
employer  in  requiring  him  to  work  in  a  dangerous  place,  the  fact 
that  the  negligence  of  his  fellow  servant  contributed  to  the  accident 
is  no  defense  in  an  action  against  the  master.  So  held  in  Johnson 
V.  First  Nat.  Bank  of  Ashland,  79  Wis.  414,  48  N.  W.  712. 

Where  injury  to  a  servant  was  caused  by  the  master's  requiring 
him  to  work  in  a  place  which  the  master  was  chargeable  with  notice 
was  unsafe,  the  fact  that  negligence  of  a  fellow  servant  contributed 
to  the  injury  will  not  prevent  recovery  against  the  master.  So  held 
in  Hancock  v.  Keene,  5  Ind.  App.  408,  32  N.  E.  329. 

Work  Place  Unsafe  Through  Fellow  Servant's  Negligence. — In 
Southern  Bauxite  Mining  &  Mfg.  Co  v.  Fuller,  116  Ga.  695,  43  S.  E. 
64,  it  is  held,  that  a  master  is  liable  for  injuries  to  his  servant  caused 
by  a  failure  to  provide  him  a  reasonably  safe  place  to  work,  even 
though  such  failure  may  have  been  due  to  the  negligence  of  the 
injured  employee's  fellow  servant. 

Unsafe  Mine  Roof  and  Failure  of  Fellow  Servant  to  See  to  Its 
Safety. — Where  a  person  employed  by  a  mining  company  to  lay- 
down  a  track  in  a  mine  is  injured  by  reason  of  failure  of  his  em- 
ployer to  keep  the  mine  roof  in  a  safe  condition,  it  is  no  defense 
that  a  fellow  servant  was  also  negligent  in  seeing  to  the  safety 
of  the  roof.  So  held  in  Island  Coal  Co.  v.  Risher,  13  Ind.  App. 
98,  40  N.  E.  158. 

Death  of  Minor — Defective  Ventilation  and  Fellow-Servant's  Neg- 
ligence in  Going  into  Gaseous  Chamber  with  Open  Lamp. — In  Russel 
V.  Dayton  Coal  &  Iron  Co.,  109  Tenn.  43,  it  is  held,  that  where  the 
negligence  of  the  master  in  failing  to  comply  with  the  requirements 
of  the  statute  with  respect  to  the  ventilation  of  his  mine  concurs 
with  negligence  of  a  fellow  servant  in  going  into  a  gaseous  chamber 
with  an  open  lamp,  in  producing  an  explosion,  whereby  another 
s  rvant  is  killed,  the  fellow-servant's  negligence  is  no  defense,  in  an 
action  against  the  master  for  the  death. 

Unguarded  and  Unlighted  Guy  in  Street  Struck  by  Wagon — Fall 
of  Employee. — An  employee  of  defendant  was  working,  at  night,  on 
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timbers  supported  by  guys  in  the  street.  The  Ruys,  through  defend- 
ant's negligence,  were  not  guarded  or  lighted,  as  was  customary  and 
necessary,  and  a  wagon  struck  one,  causing  him  to  fall  from  the 
timbers.  It  was  held,  that  the  fact  that  the  guys  were  placed  by 
fellow  servants,  and  their  negligence  may  have  contributed  to  the 
injury,  was  no  defense.  So  held  in  Kenedy  v.  Grace  &  Hyde  Co. 
(C.  C.  A.).  92  Fed.  Rep.  116. 

Death  of  City  Fireman — Defect  in  Highway  and  Negligence  of 
Fellow-Servant  in  Driving. — In  Brabon  v,  Seattle,  29  Wash.  6,  it  is 
held,  that  where  the  death  of  a  fireman  was  the  result  of  the  over- 
turning of  a  hose  cart  on  which  he  was  riding,  by  reason  of  its 
striking  the  root  of  a  tree  projecting  into  a  highway,  which  it  was 
the  duty  of  the  defendant  city  to  keep  in  a  proper  condition,  the 
fact  that  the  driver  of  the  hose  cart  was  also  negligent  will  not 
prevent  recovery  against  defendant,  unless  his  negligence  was  the 
sole  cause  of  the  accident. 

Injury  to  Brakeman — Fall  of  Trestle. — In  Elmer  v.  Lock,  135  Mass. 
575.  15  Am.  &  Eng.  R.  Cas.  300,  it  was  held,  that  a  brakeman  may 
maintain  an  action  against  his  company  for  personal  injuries  occa- 
sioned, while  he  was  in  the  exercise  of  due  care,  by  the  fall  of  a  trestle 
work  supporting  a  portion  of  a  spur  track,  which  was  intended  for  use 
for  an  indefinite  period  of  time,  if  the  fall  was  partly  caused  by 
defective  construction  of  the  trestle  work,  and  partly  by  the  negli- 
gence of  the  fellow  servants  of  the  plaintiff. 

Insufficiently  Lighted  Passageway — Hatchway  Left  Open  by  Pel- 
low  Servant. — Where  the  negligence  of  the  master,  in  insufficiently 
Ii{?hting  a  passageway,  concurs  with  that  of  plaintiff's  fellow  serv- 
ant, in  leaving  a  hatchway  in  the  floor  open,  in  injuring  another 
servant,  the  negligence  of  the  fellow  servant  is  no  defense  in  an 
action  against  the  master.  So  held  in  Schwarzschild  v,  Drysdale, 
69  Kan.  119,  76  Pac.  441. 

Use  of  Defective  Planks  in  Staging — Suitable  Material  Furnished. — 
Negligence  in  furnishing  two  defective  planks  used  in  the  construc- 
tion of  a  staging,  will  render  the  master  liable  for  injury  to  a 
laborer  assisting  defendant's  superintendent  in  installing  an  elevator, 
where  the  injury  was  the  result  of  such  use  of  the  planks,  although 
in  the  lumber  suoplied  there  was  ample  material  suitable  for  con- 
structing the  staging,  and  the  intervening  negligence  of  the  superin- 
tendent, even  if  that  of  a  fellow  servant,  in  failing  to  observe  and 
reiect  the  defective  planks  when  he  built  the  staging,  could  not 
relieve  defendant  from  responsibility.  So  held  in  Farrell  v.  Eastern 
Machinery  Co.,  77  Conn.  484. 

Fall  of  Staging— Suitable  Materials  Furnished  and  Erection  In- 
trusted to  Skillful  Workmen — Supervision. — But  in  Peschel  v.  Chi- 
cago, M.  &  St.  Paul  Ry.  Co.,  62  Wis.  338,  21  N.  W.  269,  it  is  said 
in  the  opinion:  "So,  for  example,  where  the  master  undertakes  to 
build  a  staging,  or  have  it  built  under  his  direct  personal  super- 
vision, he  is  liable  for  any  defect  or  insufficiency  in  the  structure 
which  dtie  care  on  his  part  would  have  avoided  or  made  good.  This 
IS  the  principle  which  rules  Arkenson  v.  Dennisson,  Supra  (117  Mass. 
407);  Behm  v.  Armour,  58  Wis.  1,  15  N.  W.  806,  and  Manning  v. 
Hogan,  78  N.  Y.  615.  These  cases  affirm  the  doctrine,  if  the  master 
has  charge  of  the  work  himself,  he  is  guilty  of  negligence  if  de- 
fective appliances  are  furnished  or  the  structure  is  built  in  an  unsafe 
manner,  though  he  had  employed  competent  and  suitable  men  to 
do  the  work.  But  where  the  master  retains  no  supervision  over  the 
erection  of  the  staging,  gives  no  directions  in  regard  to  it,  but 
provides  suitable  materials  therefor,  and  intrusts  the  duty  of  its 
erection  to  skillful  workmen,  he  is  not  liable  to  one  of  the  workmen 
tor  'niuries  resulting  from  the  fallincr  of  the  staging,  thoujrh  it  was 
in^^ufficiently  built.  Kelley  v.  Norcross,  121  Mass.  508;  Colton  v. 
Richards.  123  Mass.  484:  Killea  7'.  Faxon,  125  Mass.  485;  Armour  v. 
Hahn,  in  U.  S.  313.  The  negligence  in  such  a  case  is  that  of  a 
^^llow  servant,  for  which  the  master  is  not  liable." 
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Construction  of  Sewer — Failure  of  Competent  Foreman  to  Suffi- 
ciently Brace — Proper  Materials  Furnished. — And  in  Dwyer  v,  Hick- 
ler  (Supr.  Ct.  of  Buffalo),  16  N.  Y.  Supp.  814,  it  appeared  that  an 
employee  of  defendant  while  he  was  enjirai^ed  in  the  construction  of 
a  sewer,  dumpinf?  into  the  trench  brick  and  mortar  to  be  used  by 
the  bricklayers,  was  injured  by  reason  of  the  sivins^  way  of  soil 
from  the  side  of  the  trench,  owinj?  to  insufficient  bracing.  It  ap- 
peared that  the  foreman  of  the  "bracinf?  Ranj?,"  whose  duty  it  was  to 
protect  the  sides  of  the  trench,  was  competent,  and  that  sufficient 
and  proper  materials  had  been  furnished  for  doing  the  work.  It 
was  held,  that  the  injury  was  caused  by  negligence  of  fellow  serv- 
ant, and  not  by  that  of  the  master,  though  he  had  recently  passed 
along  the  sewer  to  see  that  work  was  properly  done.  In  this  case 
it  is  said  in  the  opinion:  "The  cause  of  the  accident,  therefore,  does 
not  rest  upon  any  failure  of  defendant  to  provide  a  safe  place  for 
plaintiff  to  perform  his  labor.  On  the  contrary,  it  is  the  result  of 
a  failure  of  competent  servants  to  make  use  of  proper  materials, 
furnished  by  defendants,  to  make  the  trench  safe.  But  this  is  the 
negligence,  not  of  defendants,  but  of  the  coservants,  and  for  that 
defendants  are  not  liable."  Citing  Hogan  v.  Smith.  125  N.  Y.  774, 
26  N.  E.  742;  Loughlin  v.  State,  105  N.  Y.  159,  11  N.  E.  371;  Cullen 
V.  Norton,  126  N.  Y.  1,  26  N.  E.  905. 

Defective  Sca£Fold — Skillful  Workmen  and  Suitable  Material. — 
So  in  Benn  v.  Null,  65  Iowa  407,  21  N.  W.  700,  an  action  by  a  car- 
penter against  his  employer  for  injuries  received  by  falling  from  a 
defective  scaffold,  it  appeared  that  the  scaffold  was  erected  by  a 
fellow  servant,  defendant  not  being  present.  And  there  was  no 
evidence  that  defendant  was  negligent  in  the  employment  of  un- 
skillful workmen  or  in  failing  to  furnish  suitable  materials  with 
which  to  erect  the  scaffold.  It  was  held,  that  there  could  be  no 
recovery. 

8.  Defective  Machinery  or  Appliances. 

In  Griffin  v,  Boston,  etc.,  R.  Co.,  148  Mass.  143,  19  N.  E.  166,  it 
is  said  in  the  opinion:  "There  is  no  doubt  as  a  general  rule  a  master 
is  bound  to  exercise  reasonable  care  in  providing  suitable  machinery, 
instruments,  means,  and  appliances  for  his  work.  It  is  also  well 
settled,  that  if  he  has  failed  to  do  so,  and  an  injury  has  resulted 
to  his  servant,  the  master  is  responsible,  although  the  negligence 
of  a  fellow  servant  contributed  to  the  accident."  Citing  Cayzer  v, 
Taylor,  10  Gray  274;  Elmer  v.  Locke,  135  Mass.  575;  Booth  v.  Boston 
&  A.  R.  Co..  73  N.  Y.  38;  Cone  v.  Delaware,  etc.,  R.,  81  N.  Y.  206, 
2  Am.  &  Eng.  R.  Cas.  57;  Grand  Trunk  Ry.  v.  Cummings,  106  U.  S. 
700,  11  Am.  &  Eng.  R.  Cas.  254,  1  Sup.  Ct.  Rep.  493. 

The  negligence  of  a  fellow  servant  will  not  relieve  the  master 
from  liability  arising  concurrently  from  unsuitable  machinery  fur- 
nished, or  from  machinery  operated  by  servants  ignorant  of  the 
latent  dangers  in  handling  such  machinery.  So  held  in  Gulf,  etc., 
R.  Co.  V.  Kizziah,  86  Tex.  81,  23  S.  W.  578. 

Where  an  injury  to  a  servant  is  attributable  partly  to  his  fellow- 
servant's  negligence  and  partly  to  the  negligent  failure  of  the  master 
to  provide  proper  appliances,  the  fellow-servant's  negligence  will 
not  exonerate  the  master.  So  held  in  Towns  v.  Vicksburg,  etc.,  R. 
Co.,  37  La.  Ann.  630. 

The  negligence  of  a  servant  in  using  defective  and  unsafe  ma- 
chinery, delivered  to  him  for  use  by  the  master,  docs  not  relieve  the 
master  from  responsibility  to  a  fellow  servant  injured  thereby  on 
account  of  the  unsafe  condition  of  the  machinery  furnished.  So 
held  in  Ransier  v.  Minneapolis  &  St.  Louis  Ry.  Co.,  32  Minn.  331, 
20  N.  W.  332. 

Failure  to  Supply  Suitable  Ladder  and  Negligence  in  Constructing 
and  Adjusting  Ladder. — Where  negligence  of  a  fellow  servant,  in 
constructing  and  adjusting  a  ladder,  concurred  with  the  negligence 
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of  the  master,  in  failing  to  supply  a  suitable  ladder,  in  causing^  in- 
jury to  another  servant,  the  fellow-servant's  negligence  will  not 
relieve  the  master  from  responsibility.  So  held  in  Ralph  v.  American 
Bridge  Co.,  30  Wash.  500. 

Unsafe  Rope  and  Negligence  in  Operating  Elevator. — Where  a 
servant  is  injured  by  reason  of  negligence  of  the  master  in  furnishing 
an  unsafe  rope  for  an  elevator,  the  negligence  of  a  fellow  servant 
in  operating  the  elevator  is  n6  defense  in  an  action  against  the 
master.  So  held  in  Cudahy  Packing  Co.  v.  Anthes  (C.  C.  A),  117 
Fed.  Rep.  118. 

Failure  to  Furnish  Means  for  Repairing  and  Negligence  in  Operat- 
ing Machine. — In  Monmouth  Mining  &  Mfg.  Co.  v.  Erling,  148  111. 
521,  36  X.  E.  117,  it  is  held,  that  where  a  seryant  was  injured  by  the 
operation  of  machinery  which  was  rendered  dangerous  by  the  loss 
of  nuts  by  which  to  control  the  action  of  the  machine,  and  it  was 
negligently  operated  by  a  fellow  servant,  the  negligence  of  the 
master  in  not  providing  means  for  repairing  the  machinery  will 
warrant  a  recovery  against  the  master,  in  an  action  for  the  injury, 
in  the  absence  of  contributory  negligence  on  the  part  of  the  injured 
employee. 

Pall  of  Weight — Death  of  Pile-driver  Workman — Absence  of 
"Chock** — Negligence  in  Operation  of  Engine  or  Operation  of 
Ropes. — In  action  for  injuries  causing  the  death  of  defendant's 
employee,  while  he  was  at  work  upon  a  modern  pile-driver,  if  it 
appears  that  the  negligence  of  his  fellow  servants,  either  in  the 
operation  of  the  engine  or  the  adjustment  of  the  ropes  to  the  pile, 
or  the  hoisting  of  the  same,  combined  with  the  negligence  of  the 
master  in  not  providing  the  means  of  protection  afforded  by  the 
"chock."  an  appliance  to  prevent  the  fall  of  a  heavy  piece  of  iron, 
the  nesrligence  of  the  fellow  servants  is  no  defense.  So  held  in 
Swanson  zk  Cakes,  93  Minn.  404. 

Injury  Caused  by  Defective  Machine. — In  Young  v.  New  Jersey 
&  N.  Y.  R.  Co.,  46  Fed.  Rep.  160,  it  is  held,  that  the  master  is 
liable  for  an  injury  to  a  servant  caused  by  a  defective  machine,  even 
though  the  negligence  of  a  fellow  servant  contributed  to  the  accident. 
Unsafe  Elevator  and  Negligence  of  Elevator  Man. — Where  an  em- 
ployee of  defendant  was  caught  by  the  door  of  an  elevator,  which 
suddenly  closed  as  he  was  attempting  to  enter  elevator,  if  the  acci- 
dent was  the  concurrent  result  of  the  negligence  of  the  elevator  man 
in  removing  his  foot  from  the  button  in  the  floor  of  the  car,  and 
that  of  defendant  in  using  an  unsafe  elevator,  defendant  was  liable, 
even  though  the  injured  employee  and  the  elevator  man  were  fellow 
servants.  So  held  in  Auld  v.  Manhattan  Life  Ins.  Co.,  34  N.  Y. 
Aop.  Div.  491. 

Injury  to  Miner — Cage  Lowered  against  Projectinsr  Automatic 
''Chair*'— Failure  of  Cage  Rider  to  See  That  Chair  Was  in  Good 
Order. — In  Jenkins  v.  Mammoth  Mining  Co.,  24  Utah  513,  68  Pac. 
W5.  an  action  by  a  miner  for  injuries  resulting  from  the  cage  in 
which  he  was  being  lowered  into  the  mine  coming  into  contact 
with  'certain  chairs  projecting  into  the  shaft,  which  chairs  were 
nsed  to  steadv  the  cage  when  it  stopped  at  a  level,  and  which,  when 
in  proper  order,  automatically  fell  back  out  of  the  way  when  the 
cage  was  lifted  from  off  them,  it  appeared  that  it  was  the  dutv  of 
the  "cajre  rider*'  who  managed  the  cage  to  make  a  trip  before  taking 
miners  into  the  mine,  in  order  to  see  that  the  chairs  were  in  order, 
but  that  on  the  occasion  in  question  he  failed  to  perform  such  duty, 
and  that  the  chairs  had  been  out  of  order  for  some  months,  so  that 
they  would  not  automaticallv  drop  back.  It  was  held,  that  if  the 
intury  was  the  result  of  a  defect  in  the  chair  and  the  failure  of  a 
fellow  servant  to  see  that  it  was  in  proper  condition,  the  master  wa*^ 
Hshle. 

Defect  in    Machinery    Caused    by    Negligence    of    Another    Em- 
ployec—In  McDade  r.  Washington  &  Georgetown  R.  Co.,  5  Mackey 
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(D.  C.)  144,  26  Am.  &  Eng.  R.  Cas.  325,  it  is  held,  that  an  employee 
who  is  charjyed  with  working  machinery  with  another  employee  is 
not  a  fellow  servant,  in  such  a  sense  as  to  discharge  the  master 
from  responsibility  for  any  injury  to  one  of  them  which  happens 
through  a  defect  in  the  machinery,  although  that  defect  may  have 
been  brought  about  bjj  the  negligence  of  the  other  employee. 

Selection  of  Defective  Appliance  for  Jacking  Up  Car. — In  Wil- 
liams V.  New  York,  etc.,  R.  Co.,  21  *N.  Y.  Supp.  259,  it  is  held,  that 
where  two  employees  are  engaged  in  jacking  up  a  car,  the  common 
master  can  not  avoid  liability  for  an  injury  to  one  of  them,  caused 
by  the  other  getting  for  use  a  defective  jack,  though  the  selection 
was  made  without  the  aid  of  the  injured  employee. 

Defective  Steam  Hammer  and  Negligence  of  Fellow  Servant — 
Reasonable  Care  Exercised  in  Procuring  Sound  Machinery  and 
Faithful  and  Competent  Employees. — But  in  Hanrathy  v.  Northern 
Cent.  Ry.  Co.,  46  Md.  280,  it  is  held,  that  the  master  is  not  liable  to 
a  servant  for  injuries  caused  by  the  defective  condition  of  a  steam 
hammer  of  his  master,  or  by  reason  of  such  defect  and  the  negli- 
gence of  his  fellow  servants  combined,  unless  the  master  did  not 
use  reasonable  care  in  procuring  for  its  work  sound  machinery,  and 
faithful  and  comoetent  employees. 

Defect  in  Machinery  Caused  by  Incompetency  or  Negligence  of 
Fellow  Servants. — And  in  Wonder  v.  Baltimore  &  O.  R.  Co.,  32 
Md.  411,  it  is  held,  that  where  the  defect  complained  of  in  machinery 
furnished  a  servant  to  operate  was  the  consequence  of  the  incom- 
petency or  neglect  of  the  injured  employee's  fellow  servant,  the 
master  is  not  liable,  where  it  appears  he  had  not  been  negligent 
either  in  selecting  the  fellow  servant  or  in  providing  the  machinery. 

Defective  Machinery  Negligently  Used  for  Wrong  Purpose. — And 
if  injury  is  caused  to  a  servant  by  the  negligence  of  his  fellow 
servant,  in  using  defective  machinery  for  purposes  and  in  a  manner 
for  which  it  was  not  designed,  and  the  machinery  would  have  been 
safe  if  properly  used  in  work  for  which  it  was  designed,  the  master 
is  not  liable.    So  held  in  Texas  &  P.  Ry.  Co.  v,  Scott,  64  Tex.  549. 

Unsuitable  Machinery  Selected  for  Use  by  Fellow  Servants. — And 
where  a  contractor  has  provided  suitable  and  safe  machinery  for  the 
use  of  his  employees,  and  such  machinery  is  on  hand  and  can  be 
used,  and  any  of  such  employees,  through  negligence  or  error  of 
judgment,  select  and  use  machinery  of  insufficient  size  and  strength, 
and  an  injury  results  therefrom  to  a  fellow  servant,  the  contractor 
is  not  liable  if  the  employees  were  competent  and  careful  persons. 
So  held  in  Harms  v.  Sullivan,  1  111.  App.  251. 

Fellow  Servant's  Selection  for  Use  of  Cars  without  Brakes  When 
Cars  with  Brakes  Were  Available. — So  in  Maryland  Clay  Co.  v. 
Goodnow,  95  Md.  330,  it  is  held,  that  where  a  servant  is  injured  by 
reason  of  the  negligence  of  his  fellow  servants  in  using  cars  without 
brakes,  when  cars  with  brakes  were  at  hand  and  available  for  use, 
there  can  be  no  recovery  against  the  master. 

Injury  to  Repair  Shop  Mechanic — Explosion  of  Liocomotive 
Boiler — Negligence  of  Fellow  Servants  in  Inspecting. — And  in*  Mur- 
phy V.  Boston  &  A.  R.  Co.,  88  N.  Y.  146,  9  Am.  &  Eng.  R.  Cas.  510, 
an  action  for  alleged  negligence  causing  the  death  of  a  mechanic 
employed  in  defendant's  repair  shop,  it  appeared  that,  by  the  rules 
of  the  shop,  known  to  all  the  employees,  when  a  locomotive  was 
sent  to  the  shops  for  repairs,  besides  repairing  the  defects  reported, 
a  thorough  examination  was  required  to  be  made  to  discover  and 
repair  other  defects,  if  any;  that  the  ordinary  course  of  business  was 
to  put  the  locomotive  into  the  hands  of  the  boiler-makers  for  ex- 
amination and  repairs,  then  into  the  hands  of  machinists,  and 
finally  it  was  turned  over  to  mechanics  to  set  the  safety-valve;  that 
this  last  work  was  usually  committed  to  deceased  and  another;  that 
while  they  were  setting  the  safety-valve  of  a  locomotive,  which  had 
passed  through  this  course,  the  boiler  exploded  and  he  was  killed: 
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that  the  explosion  was  caused,  as  the  evidence  tended  to  show,  by 
defects  in  the  boiler,  which  should  have  been  discovered  by  the 
boiler-makers;  and  that  those  employed  in  the  shop  were  skillful 
mechanics,  and  had  reported  to  the  master-mechanic  that  the  loco- 
motive was  "all  right."  It  was  held  that  a  nonsuit  was  proper,  as 
the  death  was  caused  by  the  negligence  of  his  fellow  servants,  and 
that  the  case  was  not  within  the  principle  holding  the  master  re- 
sponsible for  unsafe  machinery  furnished  for  the  use  of  the  employee, 
as  the  locomotive  was  not  placed  in  his  hands  for  use. 

8.   Defective  Cars  or  Engines. 

Defective  Cars  and  Negligence  of  Fellow  Servant. — A  railroad  will 
not  be  relieved  of  liability  to  a  servant  resulting  from  its  negligent 
failure  to  perform  the  duty  of  maintaining  the  good  condition  of 
its  cars,  by  reason  of  the  fact  that  the  negligence  of  another  servant, 
a  fellow  servant  of  the  injured  man,  has  concurred  in  producing  the 
injury.  So  held  in  Galveston,  etc.,  R.  Co.  v.  Templeton,  87  Tex.  42, 
26  S.  W.  1066. 

Rear-end  Collision  between  Handcars — Defective  Spring  and  Neg- 
ligence of  Fellow  Servant  in  Following  Other  Handcar  Too  Closely, 
with  Knowledge  of  Defect. — Where,  in  consequence  of  a  defective 
spring  upon  a  hand-car  furnished  by  a  railroad  company  to  a  section 
gang,  the  man  in  charge  of  the  car  was  unable  to  prevent  it  from 
running  into  another  car,  which  had  been  stopped  somewhat  suddenly 
by  an  obstruction  on  the  track,  and  a  man  upon  the  other  car  was 
injured  without  negligence  on  his  part,  it  is  not  a  good  defense  for 
the  company,  as  against  the  right  of  recovery  of  the  man  so  in- 
jured, that  the  foreman  of  the  colliding  car,  even  assuming  him  to 
have  been  the  fellow  servant  of  the  other,  knew  of  the  defect  in  the 
spring,  and  was  guilty  of  negligence  in  following  the  other  car  too 
closely,  or  in  not  observing  as  quickly  as  he  should  that  it  was 
slo'A'ing  down,  as  the  accident  would  be  the  result  of  the  combined 
negligence  of  the  company  and  the  foreman.  So  held  in  McGinn 
V.  McCormick,  109  La,  396,  33  So.  382. 

Defective  Brake-rod — Placed  in  Dangerous  Position  Through  Neg- 
ligence of  Fellow  Servant. — Where  tlie  master  has  been  negligent 
in  using  a  car  with  a  defective  brake-rod,  by  reason  of  which  a 
servant  was  injured,  the  fact  that  it  was  through  the  negligence  of 
a  fellow  servant  that  such  employee  was  placed  in  a  position  to 
receive  injury  through  the  defective  brake-rod,  was  no  defense  in 
an  action  against  the  master.  So  held  in  Cowan  v.  Chicago,  M.  & 
St.  P.  R.  Co.,  80  Wis.  284.  50  N.  W.  180. 

Death  of  Engineer— Failure  to  See  That  Headlight  Was  in  Proper 
Condition  and  Negligence  of  Fellow  Servant. — Where  negligence  in 
failing  to  see  that  the  headlight  on  an  engine  was  in  proper  condi- 
tion contributed  in  causing  the  death  of  an  engineer,  his  employer 
can  not  escape  liability  by  reason  of  the  fact  that  the  negligence 
of  deceased's  fellow  servants  also  contributed  to  his  death.  So  held 
in  San  Antonio  &  A.  P.  Ry.  Co.  v.  Harding,  11  Tex.  Civ.  App.  497, 
33  S.  W.  373. 

Defective  Couplings. — Tn  McMahon  v.  Henning,  McCrary  (C.  C.) 
516.  plaintiff  sued  for  injuries  received  while  coupling  cars.  He  al- 
leged that  the  defendant  was  guilty  of  negligence  in  using  defective 
cars  with  danirerous  coupling:  apparatus.  Defendant  contended  that 
the  injury  was  the  result  of  the  negligence  of  a  coemployee,  but  it 
was  held  that  the  company  was  liable:  the  negligence  of  the  fellow 
servant  not  relieving  the  company  from  liability. 

Defective  Bumper  Beam. — A  railroad  company  may  be  liable  for 
iniurv  to  its  emplovee  from  defects  in  a  bumper  beam,  although  the 
negligence  of  his  fellow  servant  concurred  in  causing  the  accident. 
Se  held  in  International  &  G.  N.  R.  Co.  v.  Zapp  (Tex.  Civ.  App.), 
49  S.   W.  673. 

Defective   Drawheads   and   Negligence   of   Fellow   Brakeman. — In 


202         Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  X  S 

Note 

Troxler  y.  Southern  R.  Co.,  122  N.  Car.  902,  30  S.  E.  117,  it  appeared 
that  plaintiff,  a  brakeman,  while  attempting  to  couple  two  freight 
cars  of  unequal  height,  whose  drawheads  were  skeletons  and  one 
of  them  was  so  open  that  the  link  would  not  go  in  except  in  a 
standing  direction,  which  made  it  necessary  for  him  to  put  in  his 
hand  and  reach  over  the  deadlocks  in  order  to  make  the  coupling, 
had  his  hand  crushed;  and  that  the  negligence  of  his  fellow  brake- 
man  contributed  to  the  accident.  It  was  held  that  the  negligence  of 
the  master  in  furnishing  defective  and  dangerous  drawheads  ren- 
dered it  liable. 

Absence  of  Bumpers  and  Negligence  of  Fellow  Servant. — Where 
a  laborer  upon  a  gravel  train  had  his  leg  crushed  between  two  cars, 
while  he  was  swinging  between  them  for  the  purpose  of  boarding 
a  train,  as  required  by  the  course  of  his  employment,  and  the  cause 
of  the  accident  was  negligence  in  failing  to  have  appliances  to  pre- 
vent their  coming  into  immediate  contact,  the  concurring  negligence 
of  a  fellow  servant  is  no  defense  in  an  action  against  the  master. 
So  held  in  Pullutro  v.  Delaware,  L.  &  W.  R.  Co.  (Supr.  Ct.  of 
Buffalo),  7  N.  Y.  Supp.  510. 

Overlapping  Buffers  and  Negligence  in  Making  Up  Train. — In 
Ellis  V.  New  York.  L.  E.  &  W.  R.  Co.,  95  N.  Y.  546,  17  Am.  &  Eng. 
R.  Cas.  641,  the  action  was  for  the  death  of  a  brakeman,  killed  in  a 
collision  by  being  crushed  between  two  cars  furnished  with  buffers 
which  overlapped  each  other,  and  which  were  useless.  The  defend- 
ant contended  that  the  negligence,  if  any,  was  that  of  the  person 
making  up  the  train,  who  was  the  fellow  servant  of  the  deceased. 
But  the  court  held  that  this  was  no  defense,  saying:  "This  rule 
(the  fellow-servant  rule)  has  no  application  if  the  company  has  at 
the  same  time  disregarded  its  obligation  to  provide  either  a  suitable 
roadbed,  or  engines,  cars,  or  other  necessary  appointments  of  the 
railroad,  so  that  the  injury  is  not  entirely  caused  by  the  negligence 
of  the  fellow  servant,  but  is  in  part,  at  least,  the  result  of  that 
omission  of  duty.  In  such  a  case,  the  negligence  of  the  coservant 
will  not  exonerate  the  company  from  the  consequences  of  its  own 
default. 

Collision  between  Sections  of  Train — Defect  in  Drawbar  and 
Negligence  of  Fellow  Servant  in  Stopping  Forward  Section. — In 
Chicago  &  N.  W.  Ry.  Co.  v.  Gillison,  173  111.  264,  50  N.  E.  657,  it 
appeared  that  a  brakeman,  on  discovering  that  his  train  has  broken 
in  two,  sifirnaled  the  engineer  to  go  ahead  and  boarded  the  rear 
section  to  set  brakes,  in  obedience  to  the  company's  rules,  and  was 
knocked  from  the  train  by  a  collision  between  the  two  sections. 
It  was  held  that  he  could  recover  against  the  railroad  where  the 
cause  of  the  break  was  a  defect  in  a  drawbar  which  might  have 
been  discovered  by  inspection,  even  though  his  fellow  servant,  the 
engineer,  contributed  to  the  iniury  by  stopping  the  forward  section. 

Death  of  Car-coupler — Drawbars  of  Unequal  Heights — Violation  of 
Federal  Statute — Cars  Pushed  Together  with  Unusual  Force. — In 
Neal  V.  St.  Louis,  I.  A.  &  S.  Ry.  Co.,  71  Ark.  445,  it  is  held,  that 
if  the  death  of  a  brakeman  is  partly  caused  by  failure  of  the  master 
to  comply  with  the  act  of  Congress  requiring  use  of  cars  with 
drawbars  of  standard  and  uniform  heights,  the  fact  tha»t  the  negli- 
gence of  his  fellow  servants,  in  pushing  cars  against  the  other  cars 
with  great  and  unusual  force  also  contributed  to  the  accident,  would 
be  no  defense  in  an  action  against  the  company. 

Mismatched  Bumpers  and  Excessive  Speed. — Where  a  brakeman, 
while  making  a  coupling,  is  injured  by  reason  of  the  bumpers  on  the 
engine  being  so  low  as  to  pass  under  the  bumpers  on  a  car,  the  mas- 
ter is  not  relieved  from  liability  by  the  negligence  of  the  person  in 
charge  of  the  engine  in  moving  it  faster  than  is  usual  in  such  cases. 
So  held  in  Donohue  v.  Brooklyn  Citv  R.  Co.  (City  Ct.  of  Brook.), 
14  N.  Y.  Sunn.  639,  affirmed  in  131  N.  Y.  623,  30  N.  E.  865. 

Drawbar   Too   Low — Directing   Coupling  to   Be   Made. — Where  a 
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brakeman  is  injured  while  making  a  coupling:,  by  reason  of  the 
drawbar  on  a  locomotive  being  too  low  for  its  purpose,  in  an 
action  against  the  company  it  is  no  defense  that  the  conductor,  or 
any  persons  in  charji^e  of  the  cars  at  the  time,  directed  the  couplintr 
of  such  locomotive.  So  held  in  Lawless  v.  Connecticut  River  R.  Co.. 
136  Mass.  1.  18  Am.  &  Enj?.  R.  Cas.  96. 

Injury  to  Engine  Wiper — Movement  of  Defective  Engine. — In 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Holt,  29  Kan.  149.  11  Am.  &  Eng.  R. 
Cas.  206,  the  injured  employee  was  an  engine  wiper,  and  was  injured 
in  consequence  of  the  engine  moving  upon  his  hand,  while  he  was 
beneath  it.  It  was  shown  that  the  engine  was  defective  and  dan- 
trerous.  The  defendant  contended  that  no  recovery  could  be  had. 
because  the  person  in  charge  of  the  engine  might  have  prevented 
the  injury,  which  was  therefore  attributable  to  the  negligence  of  a 
coemployee.  It  was  held,  however,  that  plaintiff  was  entitled  to 
recover,  the  court  saying:  "The  argument  of  counsel  is  not  sound, 
because  if  the  negligence  of  the  master  or  employer  combines  with 
the  nes:li(rence  of  a  fellow  servant,  and  the  two  contribute  to  the 
injury,  the  servant  injured  may  recover  damages  of  the  master." 

Negligent  Management  of  Defective  Engine. — In  Crutch  field  v. 
Richmond,  etc.,  R.  Co.,  76  N.  Car.  320,  the  railroad  company  was 
held  liable  to  one  of  its  employees  for  injuries  received  through  the 
neelisrent  management  by  another  employee  of  a  defective  and  un- 
suitable engine  furnished  by  the  company. 

Failure  to  Furnish  Sufficient  Brakes  and  Failure  of  Flagman  to 
Give  "Slow"  Signal — Where  injury  to  a  fireman  is  the  concurrent 
result  of  the  negligence  of  the  master  in  failing  to  have  sufficient 
brakes  on  its  train  and  that  of  a  flagman,  the  fireman's  fellow 
servant,  in  failing  to  give  a  "slow"  signal,  the  negligence  of  the 
latter  is  no  defense  in  an  action  against  the  master.  So  held  in 
Galveston,  etc..  Ry.  Co.  v.  Jackson  (Tex.  Civ.  App.),  44  S.  W.  1072. 

4.  Negligence  with  Respect  to  Railroad  Track  or  Roadbed. 

In  Donohue  v.  Brooklyn  City  R.  Co..  38  N.  Y.  S.  R.  485,  14  N.  Y. 
Supp.  639.  it  is  held  that  the  fellow-servant  rule  does  not  apply  where 
a  railroad  company  has  failed  to  provide  a  suitable  roadbed,  engine, 
cars,  or  other  necessary  aopliances,  so  that  the  injury  to  an  em- 
ployee is  not  entirely  caused  by  the  negligence  of  a  fellow  servant, 
but  is  the  result,  in  part,  of  the  negligence  of  the  master. 

Failure  to  Provide  Switch  Target  and  Negligence  of  Engineer. — 
AVhere  during  the  construction  of  a  railroad,  negligence  in  not  pro- 
vidinc:  a  target  upon  a  switch  was  the  cause  of  a  construction  train 
ninnine  into  an  open  switch  upon  a  sidin?.  and  thereby  injuring 
defendant's  emoloyec.  the  fact  that  the  negligence  of  the  engineer 
of  the  train,  the  injured  employee's  fellow  servant,  contributed  to 
the  accident  was  no  defense  in  an  action  aorainst  the  railroad.  So 
held  in  Bennett  v.  Long  Island  R.  Co.,  21  N.  Y.  Apn.  Div.  25. 

Unprotected  Switch  Track  and  Negligence  in  Handling  Train. — 
Tn  Pennsylvania  R.  Co.  v.  Jones  (C.  C.  A.),  123  Fed.  Rep.  753,  9  R. 
R.  R.  Ill,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  Ill,  it  is  held,  that  where 
a  brakeman  was  killed  bv  the  backings:  of  a  car  in  the  night  from 
the  end  of  a  switch  track,  which  was  left  unprotected  throusrh  t^c 
neijligence  of  t^e  railroad  companv.  the  fact  that  the  negligrence  of  a 
fellow  servant  in  handlincr  the  train  also  contributed  to  the  accident 
do*»s  not  rel'eve  the  railroad  company  from  liability. 

Defect  in  Track  and  Excessive  Soeed. — Where  a  switchman,  while 
ridins:  on  a  locomotive  in  the  discharfire  of  his  duties,  is  iniured  bv 
reason  of  a  defect  in  the  track  and  the  negligence  of  the  engineer. 
his  fellow  servant,  in  running  the  locomotive  at  excessive  speed,  the 
"ipste*- '9  li-.He.  So  held  in  Smith  v.  Memphis  &  L.  R.  Co..  18  Fed. 
Ren.  304. 

I>^f'»cHve  Trpck— E^cewve  Sneed  of  Backing  Train.--Tn  Stetler 
f.  Chicajfo  &  N.  W.  R.  Co.,  46  Wis.  497,  1   N.  W.  112,  it  appeared 
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that  the  injury  to  a  fireman  was  caused  by  the  engine  bein^  thrown 
from  the  track,  owing  to  the  giving  way  of  the  rails  at  a  place 
where  the  ties  were  defective  and  rotten,  and  where  there  was  a 
short  rail  in  the  track.  The  defendant  tried  to  escape  liability  on 
the  ground  that  the  act  of  plaintiff's  coemployees  in  backing  the 
train  at  excessive  speed  had  a  direct  tendency  to  cause  the  acci- 
dent. But  the  court  held  that  the  company  was  liable  for  its  nerfi- 
gence  directly  contributing  to  the  injury,  although  it  also  appeared 
that  the  negligence  of  a  coemployee  contributed  to  the  injury. 

Obstruction  on  Track  and  Negligence  in  Running  Train. — Where 
the  negligence  of  a  railroad  in  allowing  sand  to  accumulate  on  its 
track  contributed  to  an  accident  to  its  employee,  it  could  not  escape 
liability  on  account  of  the  concurring  negligence  of  his  fellow  serv- 
ant in  running  the  train  over  such  point  at  a  reckless  rate  of  speed. 
So  held  in  Trinity  &  S.  Ry.  Co.  v.  Brown  (Tex.  Civ.  App.),  46  S. 
W.  926. 

Employee  on  Car  Platform  Jostled  by  Fellow  Servant — Switch 
Stand  Too  Near  Track. — Where  an  employee,  while  riding  on  the 
platform  of  one  of  defendant's  cars,  which  position  he  was  com- 
pelled to  assume,  through  no  fault  of  his  own,  was  injured  through 
the  combined  negligence  of  the  defendant  in  placing  a  switch  stand 
too  near  the  track,  and  the  negligence  of  his  fellow  servants,  who 
jostled  and  crowded  him,  causing  him  to  project  his  head  beyond 
the  side  of  the  car,  it  was  held  that  the  master  was  liable.  Boss  v. 
Northern  Pac.  R.  Co..  2  N.  Dak.  128,  49  N.  W.  655. 

Dangerous  Proximity  of  Main  Track  to  Side  Track — Negligence 
of  Fellow  Servant  in  Moving  Cars. — If  a  railroad  employee  is  in- 
jured by  reason  of  the  company's  negligence  in  so  constructing  its 
tracks  and  side  tracks,  that  cars  on  the  main  track  cannot  pass  cars 
on  the  side  track  without  endangering  employees  charged  with  the 
duty  of  moving  such  cars,  it  is  no  defense  that  those  whose  acts 
brought  the  cars  into  such  dangerous  proximity  were  fellow  servants 
of  the  injured  employee.  So  held  in  Pennsylvania  Co.  v.  McCormack, 
131  Ind.  250,  30  N.  E.  27. 

Brakeman  Knocked  from  Car  Step  by  Trainr— Tracks  Too  Near  To- 
gether at  Curve — Negligence  in  Running  Train. — Where  a  railroad 
was  negligent  in  laying  its  tracks  so  close  together  that  trains  cotild 
not  pass  each  other  in  safety  in  rounding  a  curve,  and  one  of  its 
brakemen,  while  trying  to  force  an  intoxicated  passenger  off  a  car 
step  and  into  the  car  was  knocked  off  the  step  by  a  train  moving  in 
the  opposite  direction,  the  negligence  of  the  engineer,  his  fellow 
servant,  in  running  the  train  will  not  prevent  recovery  against  the 
railroad  for  the  brakeman's  injuries.  So  held  in  Mulvaney  v.  Brook- 
lyn City  R.  Co.  (City  Ct.  of  Brook.),  21  N.  Y.  Supp.  426. 

Defective  Trestle — Engineer's  Violation  of  Order. — In  Paulmier  v. 
Erie  R  Co.,  5  Vroom  (N.  J.),  151,  it  was  held  that  where  the  track 
of  a  railroad  company  over  a  trestlework  is  not  capable  of  support- 
ing an  engine,  and  the  engineer  in  charge  had  orders  not  to  put. his 
train  thereon,  which  orders  he  disobeyed,  and  plaintiff's  intestate, 
who  was  a  fireman  on  such  engine,  unaware  of  such  orders  and  of 
the  danger,  was  thereby  killed,  owing  to  the  trestle  giving  way,  the 
plaintiff  was  entitled  to  recover,  on  the  ground  that  the  death  was 
occasioned  in  part  by  the  want  of  care  in  defendant  with  respect  to 
such  trestle  work;  and  the  fact  that  the  injury  was  partially  brought 
about  by  the  negligence  of  a  fellow  servant,  did  not  relieve  the  com- 
pany from  liability. 

Defective  Roadbed  and  Failure  of  Engineer  to  Obey  Signal. — If  an 
injury  to  a  brakeman  is  partly  attributable  to  a  defective  roadbed, 
the  fact  that  the  negligence  of  the  engineer  in  failing  to  obey  a 
signal,  also  contributed  to  the  accident  is  no  defense  in  an  action 
against  the  railroad.  So  held  in  Missouri,  K.  &  T.  Ry.  Co.  r.  Woods 
(Tex.  Civ.  App.),  25  S.  W.  741. 

Collision  with  Wagon  at  Crossing— Failure  to  Lower  Gate  and 
Failure  of  Fellow  Servants  to  Give  Signals. — In  Chicago  &  A.  R.  Co. 
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z\  Wise,  206  111.  453,  69  N.  E.  500, 10  R.  R.  R.  8,  33  Am.  &  Eng.  R.  Cas., 
N.  S.,  8,  it  is  held  that  where  a  foreman  of  a  switching  crew  was 
injured  because  of  the  combined  negligence  of  the  railroad  com- 
pany's gate  keeper  at  a  street  crossing,  in  failing  to  lower  a  gate, 
and  of  the  engineer  and  fireman  in  charge  of  an  engine  on  which 
the  foreman  was  riding  at  the  time  of  the  accident,  in  failing  to  give 
crossing  signals,  the  company  was  liable,  as  the  foreman  and  the 
gate  keeper  were  not  fellow  servants,  though  the  foreman,  engineer, 
and  fireman  were  fellow  servants. 

Fall  of  Brakeman  into  Uncovered  Space  between  Ties — Fellow 
Servant's  Knowledge  of  Defects. — In  Franklin  v.  Winona  &  St. 
Peter.  R.  Co..  37  Minn.  409.  31  Am.  &  Eng.  R.  Cas.,  N.  S..  211.  34 
N.  W.  898,  the  court  applied  the  principle  that  if  negligence  of  a 
master  combines  with  the  negligence  of  a  fellow  servant,  and  the 
two  contribute  to  cause  the  injury  of  another  servant,  the  master  is 
liable,  to  a  case  where  a  brakeman  was  killed  by  falling  into  an  un- 
covered space  between  the  ties  of  the  defendant's  track  while  making 
a  coupling,  and  the  defendant  contended  that  the  conductor,  and 
engineer  of  the  train,  knew  of  the  location  of  the  culvert  into  which 
the  brakeman  fell,  and  therefore  their  attempt  to  have  the  coupling 
made  at  that  place,  was  the  negligence  of  the  brakeman's  fellow 
servant,  for  which  defendant  was  not  liable. 

Defective  Rail  and  Failure  of  Fellow  Servant  to  Repair. — Where  a 
brakeman  was  injured  by  reason  of  an  abrupt  depression  in  one  of 
the  rails  of  his  company's  track,  it  is  no  defense,  in  an  action  against 
the  master,  that  the  immediate  cause  of  the  accident  was  the  neglect 
of  his  fellow  servants  charged  with  the  duty  to  keep  the  track  in  re- 
pair. So  held  in  Anderson  v.  Michigan  Cent.  R.  Co.,  107  Mich.  591, 
65  N.  W.  585. 

Defective  Track — Failure  of  Fellow  Servant  to  Repair. — In  Mis- 
souri Pac.  R.  Co.  V.  James  (Tex.),  10  S.  W.  332.  it  is  held  that  where 
a  railroad  employee  is  injured  by  reason  of  a  defective  track,  it  is  no 
defense,  in  an  action  against  the  railroad  that  his  fellow  servant  had 
neglected  to  repair  the  track  as  he  had  been  directed  to  do. 

Death  of  Brakeman — Failure  of  Fellow  Servant  to  Repair  Cross- 
ing.— In  an  action  for  the  death  of  a  brakeman  alleged  to  have  been 
caused  by  the  defective  condition  of  the  planking  between  the  rails 
at  defendant's  yard,  at  a  highway  crossing  where  he  was  coupling 
cars,  it  appeared  that  defendant  had  from  the  accident  sufficient 
notice  of  the  defect  to  charge  it  with  negligence  in  not  repairins:  the 
planks.  It  was  held  that  it  was  immaterial  whether  the  failure  to 
repair  was  the  negligence  of  a  fellow  servant.  Fluhrer  v.  Lake 
Shore  &  N.  S.  Ry.  Co.  (Mich.),  17  Am.  &  Eng.  R.  Cas.,  N.  S.,  463. 

Track  Rendered  Dangerous  bv  Fellow  Servant — Failure  to  Use 
Ordinary  Care  to  Discover  and  Remedy  Defect. — The  neglisrence  of 
a  servant  which  rendered  the  railroad  track  dangerous,  and  thereby 
iniured  his  fellow  servant,  does  not  relieve  the  company  from  lia- 
bility for  its  failure  to  use  ordinary  care  to  discover  and  remedy  the 
defect-  So  held  in  Texas  &  P.  Ry.  Co.  v.  Hohn,  1  Tex.  Civ.  App. 
36.  21  S.  W.  942. 

6.   Negligence  with  Respect  to  Working  Force. 

Negligence  in  Running  Train  and  Insufficient  Number  of  Brake- 
men. — In  Booth  V.  Boston  &  A.  R.  Co.,  73  N.  Y.  38,  it  was  held  that 
where  the  negligence  of  an  engineer  of  a  train,  in  running  it,  is  con- 
tributory with  that  of  the  company,  in  not  sending  out  a  sufficient 
number  of  brakemen,  and  both  together  cause  an  injury  to  a  fellow 
servant  of  the  engineer,  the  negligence  of  the  engineer  does  not  re- 
lieve the  company  from  liability. 

Retaining  Switchman  in  Emplov  with  Knowledge  of  His  Habitual 
Negligence,  and  Negligence  of  Ekigineer  in  Not  Observing  Switch 
Target. — In  an  action  against  a  railroad  for  injuries  to  its  employee, 
it  appeared  that  a  switchman  of  defendant,  whose  duty  it  was  to  see 
that  the  switches  connected  with  the  passenger  tracks  were  locked 
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and  closed  previous  to  the  time  of  the  passage  of  each  train,  and  to 
be  present  when  each  train  passed,  and  give  a  signal  showing  every- 
thing was  right,  was  habitually  absent  from  his  post  and  neglected 
his  duties,  and  that  this  was  with  the  knowledge  of  defendant's  divi- 
sion superintendent,  and  under  circumstances  charging  defendant 
with  knowledge  thereof.  A  train,  upon  which  plaintiff  was  a  brake- 
man,  was  derailed  because  of  a  misplaced  switch,  such  switchman 
having  opened  it  and  left  the  yard  without  closing  it  a  short  time 
before  the  train  was  due,  and  plaintiff  was  injured  thereby.  It  was 
held  that  the  negligence  of  the  engineer  of  the  train  in  not  observing 
the  target  at  the  switch,  which  showed  it  out  of  place,  and  in  run- 
ning the  train  at  a  high  rate  of  speed  did  not  excuse  defendant's 
negligence  in  retaining  the  switchman  in  its  employ  after  knowledge 
of  his  habitual  neglect  of  duty.  Coppins  v.  New  York,  etc.,  R.  Co., 
122  N.  Y.  557,  25  N.  E.  915,  44  Am.  &  Eng.  R.  Cas.,  618. 

Negligence  in  Retaining  Switchman  and  Negligence  of  Engineer  in 
Failing  to  Stop  Train  in  Obedience  to  Rule. — In  Wood  v.  New  York 
Cent.,  etc.,  R.  Co.,  32  N.  Y.  App.  Div.,  606,  an  action  for  the  death 
of  a  railroad  employee,  caused  by  a  collision,  the  concurrent  result 
of  the  negligence  of  the  engineer  of  the  train  on  which  deceased  was 
a  fireman,  in  neglecting  to  obey  the  rules  of  the  company  by  failing 
to  stop  the  train,  and  of  defendant's  switchman,  alleged  to  have  been 
known  to  be  incompetent  by  defendant's  officers,  in  not  disconnecting 
a  switch,  it  was  held  that  defendant  was  liable  if  the  accident  would 
not  have  occurred  but  for  the  negligence  of  such  switchman,  and  if 
it  was  negligence  in  defendant  to  continue  the  switchman  in  its 
employ. 

Incapacitated  Fellow  Servant  Ordered  to  Lift  Weight,  and  His 
Negligence  in  Attempting  to  Do  So. — Where  injury  to  a  servant  is 
the  result  of  the  negligence  of  a  vice  principal  m  ordering  4  fellow 
servant  to  assist  in  carrying  a  weig'ht,  when  chargeable  with  notice 
that  he  is  physically  incapacitated,  and  tfhat  of  the  fellow  servant,  in 
attempting  to  do  so  and  letting  the  weight  fall,  the  master  is  liable. 
So  held  in  Galveston,  etc.,  Ry.  Co.  v.  Sherwood  (Tex.  Civ.  App.),  67 

5.  W.  776,  4  R.  R.  R.  564,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  564. 

6.  Negligence  with  Respect  to   Orders,  Instructions    or  Warnings. 

Failure  of  Foreman  to  Assist  Plaintiff  to  Hold  One  End  of  Weight 
and  Negligence  of  Fellow  Servants  in  Lifting  Other  End. — In  Mis- 
souri, K.  &  T.  Ry.  Co.  V.  Hanning,  20  Tex.  Civ.  App.  649,  49  S.  W. 
116,  it  is  held  that  where  injury  to  a  servant,  sustained  while  he  was 
assisting  in  unloading  a  car,  was  the  result  of  the  negligence  of  his 
foreman  in  failing  to  aid  plaintiff  in  holding  up  one  end  of  a  weight, 
as  he  induced  him  to  believe  he  would,  and  that  of  plaintiff's  fellow 
servants,  in  lifting  the  other  end  when  they  saw  that  the  foreman  did 
not  have  hold,  there  may  be  a  recovery  against  the  master. 

Failure  to  Warn  and  Instruct  Inexperienced  or  Youthful  Servant — 
Negligence  of  Fellow  Servants  Immediate  Cause. — The  master  of 
one,  who,  from  youth,  inexperience,  or  lack  of  intelligence,  cannot 
comprehend  the  risks  of  his  hazardous  employment,  must  explain 
the  danger  to  such  servant  before  putting  him  to  work,  and  if  he 
fails  to  do  so,  he  will  be  liable  for  an  injury  to  him  resulting  from 
the  danger  known  to  the  employer,  and  unknown  to  the  servant, 
although  the  immediate  cause  of  the  injury  was  the  negligence  of  his 
fellow  servants.  So  held  in  Jones  v.  Florence  Mining  Co.,  66  Wis. 
268,  28  N.  W.  207. 

Negligence  of  Foreman  in  Giving  Order  after  Failing  to  Perform 
Certain  Act. — Where  an  injury  to  a  servant  was  caused  by  negligence 
of  a  fellow  servant  in  failing  to  perform  a  certain  act,  and  also  the 
negligence  of  the  same  person,  acting  as  foreman  or  vice. principal, 
in  giving  a  certain  order  without  having  performed  the  act  in  ques- 
tion, the  injured  servant  was  entitled  to  recover.  So  held  in  Illinois 
So.  Ry.  Co.  V.  Marshall  (111.),  13  R.  R.  95,  36  Am.  &  Eng.  R.  Cas., 
N.  S.,  95,  71  N.  E.  597. 
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Negligence  of  Fellow  Servant  in  Executing  Negligent  Order  of 
Vice  Pnncipal  as  to  Management  of  Train. — In  Pitts Dur^i^h,  etc.,  R. 
Co.  z\  Henderson,  37  Ohio  St.  549,  5  Am.  &  Eng.  R.  Cas.  529,  it 
is  held  that  where  a  railroad  is  sued  by  one  of  its  employees  for 
personal  injuries  resulting  from  the  enforcement  of  an  order  of  the 
company*s  superintendent  as  to  the  management  of  a  particular  train, 
which  order  was  unreasonable  and  its  enforcement  dangerous  to  such 
employee,  the  fact  of  the  negligence  of  a  fellow  servant  of  the  em- 
ployee, while  executing  such  order,  contributed  in  causing  the  injury 
was  no  defense. 

7.    Negligence  in  Managing  Trains,  Cars    or  Liocomotives. 

Collision  with  Another  Car — Injury  to  Motorman. — In  an  action 
for  injury  to  a  motorman  in  a  collision  with  another  car,  plaintiff 
was  entitled  to  recover,  though  the  injury  was  the  result  of  the 
combined  negligence  of  defendant  and  plaintiff's  fellow  servant.  So 
held  in  Cole  z\  St.  Louis  Transit  Co.  (Mo.),  17  R.  R.  R.  583,  40  Am. 

6  Eng.  R.  Cas.,  N.  S.,  583,  81  S.  W.  1138. 

Collision — Failure  to  Sidetrack — Conductor  Asleep — Engineer  with 
Slow  Watch. — When  a  freight  train  reached  a  station  in  Louisiana^ 
at  which  it  should  have  sidetracked  for  a  pc^ssenger  train,  its  con- 
ductor was  asleep;  and  the  engineer,  whose  watch  was  slow,  under- 
took to  m^ke  the  next  station.  In  the  collision  with  the  passenger 
train  which  ensued,  a  fellow  servant  of  the  engineer  was  killed.  By 
the  Louisiana  law  a  principal  is  liable  where  the  negligence  of  the 
vice  principal  contributes  with  that  of  a  fellow  servant  to  cause  the 
injury.  It  was  held  that  the  conductor's  negligence  (he  being  a 
vice  principal)  contributed  with  that  of  the  engineer,  so  as  to  charge 
the  railroad  company.     St.  Louis,  etc.,  Ry.  Co.  v.  Robertson  (Ark.), 

7  R.  R.  R.  78,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  78,  72  S.  W.  893. 
Injury  to  Fireman — Negligence  of  Brakeman  in  Leaving  Cars  to 

Be  Coupled  on  Bridge  and  Dangerous  Speed. — Where  a  ^reman  is 
injured  through  the  concurrent  negligence  of  the  conductor  of  his 
train,  his  vice  principal,  in  permitting  the  engine  to  approach  with 
a  dangerous  speed  the  cars  to  which  a  coupling  was  to  be  made,  and 
of  a  brakeman.  his  fellow  servant,  in  leaving  cars  so  that  the  coupling 
had  to  be  made  on  a  bridge,  the  negligence  of  the  latter  was  no 
defense  in  an  action  against  the  railroad.  So  held  in  Virginia  &  S. 
W.  R.  Co.  V.  Bailey,  103  Va.  205,  49  S.  E.  33,  15  R.  R.  R.  795,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  795. 

Inexperienced  Fireman  Permitted  by  Vice  Principal  to  Operate 
Engine — Brakeman  Killed  through  Negligent  Operation. — In  Norfolk 
&  W.  R.  Co.  V.  Thomas,  90  Va.  205,  17  S.  E.  884,  it  appeared  that  an 
enRineer,  with  the  knowledge  and  permission  of  the  conductor,  a 
vice  principal,  left  his  engine  to  be  operated  by  an  inexperienced 
fireman,  and  that,  while  making  a  flying  switch,  by  the  improper 
management  of  the  engine  by  the  fireman,  the  brakeman  was  killed. 
It  was  held  that  the  railroad  was  liable. 

Injury  to  Engine  Hostler — Negligence  of  Yardmaster  and  Brake- 
man— Collision.— In  Norfolk  &  W.  R.  Co.  v.  Phelps.  90  Va.  665,  19 
S.  E.  652,  it  appeared  that  an  engine  hostler  was  injured  through  the 
negligence  of  the  yardmaster,  a  vice  principal,  in  sending  him  forward 
with  an  engine  on  a  track  upon  which  the  yardmaster  had  thrown 
some  box  cars  in  charge  of  a  brakeman;  and  that  the  negligence 
of  the  brakeman.  his  fellow  servant,  in  bringing  the  cars  too  close 
to  a  switch  on  which  such  hostler  was  directed  by  the  yardmaster , to 
take  the  engine,  contributed  to  the  accident.  It  was  held  that  the 
railroad  comoanv  was  liable. 

Collision  Caused  by  Vice  Principal — Failure  of  Fellow  Servant  to 
Keep  Lookout. — Where  a  fireman  was  injured  by  a  collision  caused 
by  his  master's  vice  principal,  the  fact  that  it  would  have  been 
averted  had  the  driver  of  the  fireman's  locomotive  kept  a  proper 
lookout  is  no  defense  in  pn  action  against  the  master.  So  held  in 
Cincinnati,  etc.,  R.  Co.  v.  Clark,  57  Fed.  Rep.  125. 
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Employee  Struck  by  Plank  Knocked  from  Track — Negligence  in 
Running  Engine  and  Fellow-Servants'  Negligence  in  Leaving  Plank. 

— Where  injury  to  a  railroad  employee,  sustained  while  he  was  en- 
Ra^ed  in  movins:  a  boiler  across  his  master's  railroad,  was  the  result 
of  the  nef?liRence  of  an  en^rine  crew,  who  were  not  his  fellow  serv- 
ants, in  running  the  en^i^ine  over  the  track  at  the  time  and  in  failinfz: 
to  discover  that,  if  they  did  so,  there  would  be  a  collision  with  the 
plank  which  struck  plaintiff,  and  the  nef^li^ence  of  his  fellow  serv- 
ants, in  leavina:  the  pjank  in  a  position  to  be  struck  by  the  engine,  the 
master  is  liable.  So  held  in  Ray  v.  Pecos  &  N.  T.  Ry.  Co.  (Tex.  Civ. 
App.),  80  S.  W.  112. 

D.    RATIONALE  OF  DOCTRINE. 

1.   Negligence  of  One  Joint  Tort-Feasor  No  Excuse  for  That  of 

the  Other. 

A  person  is  liable  for  an  injury  caused  by  the  concurring  negligence 
of  himself  and  a  third  party,  to  the  same  extent  as  for  an  injury 
caused  entirely  by  his  own  negligence.  Anthony  v,  Leeret,  105  N.  Y. 
591,  12  N.  E.  561,  And  this  rule  is  as  applicable  when  the  joint  tort- 
feasors ^re  the  master  and  a  fellow  servant  of  an  employee  injured 
throufirh  their  combined  negligence  as  when  there  is  no  contract 
connection  between  the  parties.  And  negligence  of  plaintiff's  fellow 
servant  does  not  prevent  recovery  against  one  who  was  not  their 
master,  whose  negligence  contributed  with  that  of  the  fellow  servant 
in  causing  plaintiff's  injury.  St.  Louis  Nat.  Stock-Yards  v,  Godfrey 
(III),  65  N.  E.  90,  7  R.  R.  R.  28,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  28. 

In  McKinney,  Fellow  Serve^nts,  §  16,  the  author  says:  "If  the 
negligence  of  the  master  contributes  to  the  injury  to  the  servant,  it 
must  necessarily  become  an  immediate  cause  of  the  injury,  and  it  is 
no  defense  that  another  is  likewise  guilty  of  wrong." 

Collision  between  Trains. — In  Grand  Trunk  R.  Qo.^v.  Cummings, 
106  U.  S.  700,  11  Am.  &  Eng.  R.  Cas.  254,  1  Sup.  Ct.  Rep.  493, 
it  was  held  that  in  an  action  for  personal  injuries  caused  by  a  colli- 
sion between  two  trains,  an  instruction  to  the  effect  that  if  the 
negli)j:ence  of  the  company  had  a  share  in  producing  the  injury  the 
company  is  liable,  even  though  the  negligence  of  a  fellow  servant 
was  contributory  also,  is  not  erroneous,  for  if  the  negligence  of  the 
company  contributed  to,  it  must  necessarily  have  been  an  immediate 
cause  of  the  accident,  and  it  is  no  defense  that  another  was  likewise 
guilty  of  wrong. 

8.    Assumption  of  Risk  from  Fellow  Servant's  Negligence. 

Although  a  servant  impliedly  contracts  to  assume  any  risks  from 
the  negligence  of  his  fellow  servants,  the  contract  of  service  does 
not  impliedly  exempt  the  master  from  liability  for  injury  due  solely 
or  partly  from  his  failure  to  perform  a  duty  to  his  servant,  that  is, 
the  servant  does  not  impliedly  assume  a  risk  party  created  by  his 
master's  negligence.  Rice  Bullen  Matting  Co,  v.  Paulsen,  51  III. 
App.  123;  McGinn  v.  McCormick,  109  La.  396,  33  So.  382;  Anthony 
V,  Leeret,  105  N.  Y.  591,  12  N.  E.  561;  Hollingsworth  v.  Long  Island 
R.  Co..  91  Hun  641,  36  N.  Y.  Supp.  1126;  Warn  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  80  Hun  71,  29  N.  Y.  Supp.  897;  Chamberlain  v.  Mil- 
waukee &  M.  R.  Co.,  11  Wis.  238;  Benzing  v.  Steinway,  101  N.  Y. 
547,  5  N.  E.  449;  Craig  v.  Chicago  &  A.  R.  Co.,  54  Mo.  App.  523. 

In  Richmond  &  Danville  R.  Co.  v,  George,  88  Va.  223,  13  S.  E. 
429,  it  is  said  in  the  opinion:  "The  servant,  *  *  *  does  not  contract 
against  the  combined  negligence  of  a  fellow  servant  and  of  his  em- 
ployee." 

In  Warn  v.  New  York  Cent.  &  H.  R.  R.  Co.,  80  Hun  71,  29  N.  Y. 
Supp.  897,  it  is  held  that  the  rule  that  a  servant  assumes  the  risks 
of  the  employment  is  subject  to  the  limitation  that  the  master  must 
exercise  reasonable  care  to  guard  the  servant,  while  engaged  in  his 
duties,    from   unnecessary   hazards,   including   risks   from   the    negli* 
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>;ence  of  fellow  servants,  and  the  neRli^ence  of  one  servant  does  not 
excuse  the  master  from  liability  to  a  fellow  servant  for  an  injury 
which  would  not  have  happened  had  the  master  performed  his  duty. 

In  Benzinj?  v.  Steinway  &  Sons,  101  N.  Y.  547.  5  N.  E.  449,  it  is 
said  in  the  opinion:  "It  has  been  repeatedly  held  that  the  risks  of 
the  service  w^hich  a  servant  assumes,  in  entering  the  employment  of  a 
master,  are  those  only  which  occur  after  the  due  performance  by 
the  employer  of  those  duties  which  the  law  enjoins  upon  him,  and 
that  the  ne^^ligence  of  the  master  co-operatinji:  with  that  of  a  servant 
in  producing  injury  to  a  coservant,  renders  the  master  liable." 

The  doctrine  of  the  nonliability  of  the  n\aster  for  injuries  inflicted 
open  one  of  his  servants  by  the  nefcUgtnct  of  a  fellow  servant  is 
predicated  in  part  upon  the  presumed  assumption  by  each  servant  of 
the  risk  to  be  incurred  from  the  negligence  of  his  fellow  servants, 
and  m  part,  it  is  said,  upon  considerations  of  public  policy,  but  such 
a  foundation  affords  no  support  for  the  proposition  that  an  injured 
servant  is  to  be  considered  as  having  assumed  the  risk  to  be  incurred 
from  the  negligence  of  the  master,  or  from  the  negligence  of  the 
master  combined  with  that  of  a  fellow  servant.  So  held  in  McGinn 
V.  McCormick,  109  La.  396,  33  So.  382. 

In  Anthony  v.  Leeret,  105  N.  Y.  591,  12  N.  E.  561,  it  is  said  in  the 
opinion:  "But  it  is  claimed  that  the  negligence  of  the  defendants 
co-operated  with  that  of  Schmidt  (plaintiff's  fellow  servant)  in  pro- 
ducing the  injury.  If  this  claim  is  well  founded  the  plaintiff  is  en- 
titled to  recover,  because  for  a  wrong  or  injury  occasioned  by  the 
joint  or  co-operative  agency  of  two  or  more  persons  all  the  tort- 
feasors are  separately  or  jointly  liable,  and  there  is  no  implied  con- 
tract growing  out  of  the  contract  of  service  that  the  servant  shall 
take  the  risk  of  the  master's  negligence,  or  that  the  latter  shall  be 
exempt  from  responsibility  to  the  servant  for  his  own  personal 
wrongs."  ^ 

IL  If  ASTER  NOT  LIABLE  UNLESS  HIS  NEGLIGENCE  CON- 
TRIBUTED IN  CAUSING  INJURY. 

Although  the  authorities  do  not  make  it  very  clear  as  to  what 
degree,  or  to  what  extent,  the  master  must  have  been  negligent  to 
render  him  liable  for  an  injury  to  his  servant,  which  resulted  from 
his  negligence  combined  with  that  of  the  injured  employee's  fellow 
servant,  they  all  agree  upon  the  proposition,  that  the  master  is  not 
liable  unless  his  negligent  act  or  omission  contributed,  as  one  of  its 
causes,  in  producing  the  injury. 

United  Sutcs.— Little  Rock  &  M.  R.  R.  Co.  v.  Barry  (C.  C.  A.).  84 
Fed.  Rep.  944;  Lowndes  v.  The  Phoenix  (D.  C),  34  Fed.  Rep.  760; 
Northern  Pac.  R.  Co.  v.  Charlcss  (C.  C.  A.),  51  Fed.  Reg.  562;  Pull- 
man Palace  Car  Co.  v.  Harkins,  55  Fed.  Rep.  932;  Union  Pac.  Ry. 
Co.  V.  Callaghan  (C.  C.  A.),  56  Fed.  Rep.  988. 

CalifomJa.— Keast  v.  Santa  Ysabel  Gold  Min.  Co.,  136  Cal.  256. 

Colorado. — Colorado  v.  Harper,  32  Colo.  156. 

Georgia. — Jackson  v.  Merchants  &  Miners'  Transp.  Co.,  118  Ga. 
651.  44  S.  E.  834;  Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  723,  19 
S.  E.  33. 

Illinois.— Pullman  Palace  Car  Co.  v.  Laack,  143  111.  242,  32  N.  E. 
285:  Swift  V.  Rutkowski,  82  111.  Aop.  108. 

Kansaa. — ^Atchison,  T.  &  S.  F.  R.  Co.  v.  Lannigan,  56  Ki^n.  109,  42 
Pac.  343. 

Kentucky.— Edmondson  v.  Kentucky  Cent.  R.  Co..  49  S.  W.  200. 

New  York. — Bryant  v.  New  York  Cent.,  etc.,  R.  Co.,  81  Hun 
(N.  Y.  Supr.  Ct.),  164;  Coppins  v.  New  York  Cent.  &  H.  R.  R.  Co. 
fN.  Y.),  48  Hun  292,  44  Am.  &  Eng.  R.  Cas.  618;  Hall  v. 
Cooerstown,  etc..  R.  R.  Co..  49  Hun  373.  3  N.  Y.  Supp.  584;  Harvev 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  88  N.  Y.  481,  8  Am.  &  Eng.  R. 
Cas.  515;  Sutter  v.  New  York  Cent.  &  H.  R.  R.,  79  N.  Y.  App. 
Div.  362;  Thall  v.  Carme,  24  N.  Y.  S.  R.  270,  5  N.  Y.  Supp.  244; 
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Whittaker  v.  Delaware  &  H.  Canal  Co..  49  Hun  400,  10  N.  Y.  Supp. 
045;  Wood  V.  New  York  Cent.  &  H.  R.  R.  Co.,  32  N.  Y.  App. 
Div.  606. 

North  Carolina. — Bean  v.  Western  North  Car.  R.  Co.,  107  N.  Car. 
731,  12  S.  E.  600. 

Oregon. — Knahtla  v.  Oregon  Short  Line,  etc.,  Ry.  Co.,  21  Ore.  136, 
27  Pac.  91. 

Tennessee. — Illinois  Cent.  R.  Co.  v.  Spence,  93  Tenn.  173.  23  S.  \V. 
211;  Louisville,  etc.,  R.  Co.  v.  Kenley,  92  Tenn.  205,  21  S.  W.  326. 

Texas.— Howe  v,  St.  Clair.  8  Tex.  Civ.  App.  101.  27  S.  W.  800; 
Missouri,  etc..  R.  Co.  v.  Woods  (Tex.  Civ,  App.),  25  S.  W.  741;  Rose 
V.  Gulf,  etc.,  R.  Co.  (Tex.)  17  S.  W.  789;  International  &  G.  N.  R. 
Co.  V.  Williams  (Tex.  Civ.  App.),  34  S.  W.  161,  3  R.  R.  R.  778,  26  Am. 
&  Enj?.  R.  Cas..  N.  S.,  778;  Louisiana  Western  Extension  Ry.  Co.  v. 
Carnstens  (Tex.  Civ.  App.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  781,  47 
S.  W.  36;  St.  Louis,  etc.,  R.  Co.  v.  McClain,  80  Tex.  85,  156  S.  W.  789. 

Utah.— Pool  V.  Southern  Pac.  Co.,  7  Utah  303,  16  Am.  &  Eng.  R. 
Cas..  N.  S.,  551.  26  Pac.  654. 

Vermont.— M or risey  v.  Hughes,  65  Vt.  553,  27  Atl.  205. 

Virginia.— McCoy  v.  Norfolk  &  C.  R.  Co.  (Va.),  37  S.  E.  788,  22 
Am.  &  Eng.  R.  (I!as.,  N.  S.,  838;  Norfolk,  etc.,  R.  Co.  v.  Brown,  91 
Va.  668,  22  S.  E.  496;  Norfolk,  etc.,  R.  Co.  v,  Ampey,  93  Va.  108,  25 
S.  E.  226;  Richmond  &  D.  R.  Co.  v,  Tribble's  Adm*r,  97  Va,  495,  24  S. 
E.  278. 

Washington. — Costa  v.  Pacific  Coast  Co.,  26  Wash.  138,  66  Pac.  398. 

Where  the  negligence  of  the  master  is  combined  with  that  of  a 
fellow  servant  in  causing  an  injury  to  an  employee,  and  neither  is 
the  eflficient  cause  alone,  the  master  is  liable.  So  held  in  Pullman 
Palace  Car  Co.  v.  Laack.  143  111.  242,  22  N.  E.  285. 

In  Morrisey  v.  Hughes.  65  Vt.  553,  27  Atl.  205.  it  is  said  in  the 
opinion:  "The  law  now  seems  to  be  well  settled  that  when  the 
negligence  of  the  defendant  (plaintiff's  master),  contributes,  that  is  to 
say  has  a  share  in  causing  the  injury,  the  defendant  is  liable,  even 
though  the  negligence  of  a  fellow  servant  of  the  plaintiff  is  also 
contributory." 

Where  the  master  is  guilty  of  actionable  negligence  toward  a  serv- 
ant, he  cannot  escape  liability  for  his  negligence  in  producing  the 
injury  by  showing  that  a  fellow  servant  is  also  a  joint  tort-feasor  with 
him,  or  is  guilty  of  negligence  that  i^ssisted  the  master  in  injuring 
his  fellow  servant.  So  held  in  St.  Louis,  etc.,  R.  Co.  v.  McClain,  80 
Tex.  85.  15  S.  W.  789. 

Injury  to  Fireman — Negligence  of  Conductor  and  Engineer. — ^A  rail- 
road is  liable  for  injury  to  a  fireman  from  the  negligence  of  the  en- 
gineer, his  fellow  servant,  in  the  operation  of  the  train,  if  the 
negligence  of  the  conductor,  having  charge  of  the  train  as  a  vice 
principal,  contributed  thereto  materially  and  proximately.  So  held 
in  Illinois  Cent.  R.  Co.  v,  Spence,  93  Tenn.  173,  23  S.  W.  211. 

Negligence  of  Fellow  Servant  in  Using  Defective  Appliances.^ 
Where  the  negligence  of  the  master  in  furnishing  defective  appli- 
ances is  the  direct  cquse  of  injury  to  his  servant,  the  master 
is  liable  although  the  negligence  of  fellow  servants  in  using  such  ap- 
pliances contributed  to  the  accident.  So  held  in  International  &  G. 
N.  R.  Co.  V.  Williams  (Tex.  Civ.  App.),  34  S.  W.  161. 

Collision— Negligence  of  Fellow  Servant  in  Not  Observing  Rnles. 
— ^Where  an  injury  to  an  employee  from  a  collision  is  attributable  to 
the  negligence  of  his  fellow  servant  in  not  observing  the  master's  rules 
while  running  a  train,  if  negligence  of  the  master  to  any  material  ex- 
tent co-operates  with  that  of  the  fellow  servant  in  causing  the  ac- 
cident, the  master  may  be  liable.  So  held  in  Bryant  v.  New  York 
Cent.,  etc.,  R.  Co.,  81  Hun    (N.  Y.  Supr.  Ct.},  164. 

Defective  Couplings — Negligence  in  Signaling  to  Back  Train. — In 
McCoy  V,  Norfolk  &  C.  R.  Co.,  99  Va.  132,  37  S.  E.  788,  22  Am.  & 
Eng.  R.  Cas.,  N.  S.,  838,  it  is  held,  in  an  action  by  a  brakeman  against 
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a  railroad  company  for  injuries  that  an  instruction  that,  if  the  neg- 
ligence of  a  fellow  servant  in  signaling  the  engineer  to  back  th€ 
train  concurred  with  the  negligence  of  defendant  in  failing  to  main- 
tain safe  and  sound  couplings,  in  producing  pJaintiflF's  injury,  the  con- 
curring negligence  of  the  fellow  servant  did  not  affect  the  liability  of 
the  company,  and  it  was  liable  for  the  injuries  as  though  it  only  was 
&t  fault,  was  properly  refused,  since  it  allowed  recovery  without  show- 
ing that  the  master's  negligence  proximately  contributed  to  the  injury. 

Unsafe  Apptiances — Failure  to  Inspect. — In  Norfolk,  etc.,  R.  Co. 
7.  Ampey,  93  Va.  108,  25  S.  E.  226,  it  is  held  that  if  a  servant  is  in- 
jured through  the  failure  of  the  master  to  provide,  inspect,  and  keep 
ir.  good  repair  reasonably  safe  appliances  for  the  use  of  a  servant  in 
his  employment,  and  such  failure  of  the  master  proximately  contrib- 
uted to  the  injury,  it  is  no  defense  for  the  master  that  the  negligence 
of  a  fellow  servant  also  contributed  to  produce  the  injury. 

Reduction  of  Force,  Imposition  of  Distracting  Duties  upon  Switch- 
man, and  His  Carelessness  in  Failing  to  Close  Switch. — In  Harvey  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  88  N.  Y.  481,  8  Am.  &  Eng.  R.  Cas. 
ji3,  it  appeared  that  an  engine  was  thrown  from  the  track  by  a  mis- 
placed switch  the  switchman  had  neglected  to  close,  he  being  en- 
s'aged  at  the  time  in  conversation;  and  a  fireman  upon  the  engine 
tvas  killed.  Plaintiff  claimed  that  the  switchman  was  inexperienced 
ind  incompetent,  and  that,  by  a  reduction  of  the  force,  duties  too 
numerous  and  distracting  had  been  imposed  upon  the  switchman. 
He  had  been  in  defendant's  employ  for  seven  years,  until  three 
months  before  the  accident,  as  baggageman  at  the  station,  occasion- 
-illy  acting  as  switchman.  Three  out  of  six  men  formerly  employed 
nd  been  discharged,  and  the  duties  of  switchman  devolved  upon  him, 
Nvhich  he  had  performed  for  three  months.  It  was  held  that  it  was 
immaterial  what  fault  defendant  had  committed  in  respect  to  the 
number  of  men  employed  or  the  duties  imposed  upon  such  switch- 
man, unless  such  fault  contributed  to  the  injury,  and  that  his  failure 
to  close  the  switch  did  not  arise  from  inability  to  perform  the  duties, 
Imt  was  the  result  of  inattention  and  ceirelessness,  and  that  therefore, 
the  injury  was  caused  by  the  negligence  of  a  fellow  servant. 

Collision  between  Grravel  Train  and  Regular  Train — Failure  to  Re- 
move Gravel  Train  from  Track  or  to  Give  Notice  of  Its  Situation. — In 
Hall  V.  Cooperstown,  etc.,  R.  Co.,  49  Hun  373,  3  N.  Y.  Supp.  584,  it 
appeared  that  plaintiff's  mtestate,  an  employee  on  a  gravel  train,  was 
killed  by  a  collision  between  the  gravel  train  and  a  regular  train;  and 
:hat  the  cause  of  the  accident  was  the  neglect  of  those  in  charge  of 
the  gravel  train,  cither  to  remove  it  from  the  main  track  in  time  to 
>t  the  other  train  pass,  or  to  give  notice  of  its  situation  on  the  track. 
The  court  charged  that  if  they  found  that  there  was  negligence  both 
■n  the  part  of  deceased's  fellow  servants  and  of  the  railroad  company 
tself.  that  it  was  liable.  It  was  held  that  this  "was  error,  qs  it  was 
•n  effect  a  charge;  that  if  defendant  was  guilty  of  any  negligence 
whatever,  it  was  liable,  even  though  the  accident  would  have  occurred 
A'ithout  such  negligence  on  its  p^rt. 

Collision  between  Train  and  Stationary  Locomotive,  Sent  Out  witfa- 
OQt  Headlight — Negligence  of  Fellow  Servants  in  Running  Locomo- 
tive upon  Main  Track  without  Special  Order. — In  an  action  for  the 
Heath  of  a  fireman,  it  appeared  that  his  locomotive  after  helping  a 
■vest-bound  freight  train  from  S.  to  Q.  street,  was  detached  from  such 
•rain,  ran  on  the  east-bound  traffic  track,  and  stopped  a  short  dis- 
*ince  from  the  depot  where  it  stood  with  its  head  to  the  west  without 

iight  on  that  end,  but  with  a  light  on  the  other  «nd,  which,  for  the 
'jaipose  of  the  return  trip  to  S.  was  to  be  the  head;  that  while  the 
"irine  was  standing  thus,  the  engineer  having  entered  the  depot  for 

'■icrs,  an  east-bound  train  arrived  from  the  \yest  and  collidwl  with 
'v  locomotive,  and  plaintiff's  intestate  was  killed;  that  on  the  day 
'^tceding  the  accident  the  headlight  of  such  locomotive  was  removed 
•t  repairs,  and  had  not  been  restored.     Plaintiff  alleged  that  the  abr 
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sence  of  the  headlight  was  the  cause  of  the  accident,  and  that  de- 
fendant was  negligent  in  sending  out  the  locomotive  without  a 
headlight.  Defendant  alleged  that  the  accident  was  caused  by  neg- 
ligence of  decedent's  fellow  servants  in  violating  rules  of  defendant 
by  running  the  engine  upon  the  main  track  without  a  special  order 
and  in  not  approaching  the  station  cautiously.  The  jury  were  in- 
structed that  even  if  they  found  that  th€  fellow  servants  of  decedent 
were  guilty  of  negligence,  yet  if  they  found  defendant  was  negligent 
in  allowing  the  locomotive  to  run  without  a  headlight;  and  that  neg- 
ligence contributed  to  the  injury,  there  could  be  no  recovery^  It  was 
held  that  this  was  error.  And,  in  this  connection,  it  is  said  in  the 
opinion:  "Each  of  the  three  acts  above  enumerated  (sending  the 
engine  out  without  a  headliglit,  running  the  engine  upon  the  main  track 
without  a  special  order,  and  failure  to  use  caution  in  running  the  train 
to  the  station)  may  have  been  one  of  sevenal  causes,  each  contribut- 
ing to  the  accident.  The  defendant  is  not  liable  to  its  employees  for 
the  damage  resulting  from  two  of  the  causes,  and  the  jury  should 
have  been  instructed  that  the  defendant  was  not  liable  unless  they 
found  the  accident 'would  not  have  happened  but  for  the  absence  of 
the  headlight."  Whittaker  v.  Delaware  &  H.  Canal  Co.,  49  Hun  400, 
3  N.  Y.  S.  576. 

Where  Master's  Negligence  Slight. — ^That  the  negligence  of  the 
master  concurring  with  the  negligence  of  a  fellow  servant  is  slight, 
does  not  take  the  case  out  of  the  rule,  provided  such  negligence  con- 
tributed to  produce  the  injury.  O'Laughlin  v.  New  York,  C.  &  H.  R. 
R.  Co.,  9  N.  Y.  S.  R.  384,  45  Hun  588.  affirmed  in  113  N.  Y.  623,  20 
N.   E.  876. 

III.  WHERE  INJURY  WOULD  NOT  HAVE  OCCURRED  HAD 

MASTER  PERFORMED  HIS  DUTY. 

Of  course,  under  the  general  rule,  the  m^ister  is  liable  if  the  injury 
would  not  have  occurred,  or  could  have  been  prevented,  had  he  per- 
formed his  duty  to  the  injured  employee. 

United  States.— Northern  Pac.  R.  Co.  v.  Charless  (C.  C.  A.),  51  Fed. 
Rep.  562;  Killien  v.  Hyde  (D.  C),  63  Fed.  Rep.  172;  The  Phoenix 
(D.  C),  34  Fed.  Rep.  760;  New  Jersey  &  N.  Y.  R.  Co.  v.  Young,  49 
Fed.  Rep.  723,  1  U.  S.  App.  96,  1  C.  C.  A.  428. 

California. — Keast  v.  Santa  Ysabel  Gold  Mining  Co.,  136  Cal.  256. 

Colorado. — Tanner  v.  Harper,  32  Colo.  156. 

Georgia. — Cheeney  v.  Ocean  Steamship  Co.,  92  G^.  726,  19  S.  E.  33; 
Jackson  v.  Merchants  &  Miner's  Transp.  Co.j  118  Ga.  651,  44  S.  E.  834. 

Minnesota. — McMahon  v.  Davidson,  12  Minn.  357. 

New  York.— Coppins  v.  New  York  Cent.  &  H.  R.  R.  Co.,  122  N.  Y. 
557,  25  N.  E.  919,  44  Am.  &  Eng.  R.  Cas.  618;  Hall  v.  Coopcrstown 
&  S.  V.  R.  Co.,  49  Hun  373,  3  N.  Y.  Supp.  584;  O'lvaughlin  v.  New 
York  Cent.  &  H.  R.  R  Co.,  9  N.  Y.  St.  Rep.  384,  45  Hun  688;  Shiner 
V.  Russell,  6  N.  Y.  St.  Ry.  78;  Stringham  v.  Stewart,  100  N.  Y.  516, 
3  N.  E.  575;  Sutter  v.  New  York  Cent,  etc.,  R.  Co.,  79  N.  Y.  App.  Div. 
362;  Thall  v,  Carme,  24  N.  Y.  S.  R.  270,  5  N.  Y.  Supp  244;  Wood  v. 
New  York  Cent,  etc.,  R.  Co.,  32  N.  Y.  App.  Div.  606. 

North  Carolina.— Bean  v.  Western  North  Car.  R.  Co.,  107  N.  Car. 
731,  12  S.  E.  600.  , 

Oregon. — Knahtla  v,  Oregon  Short  Line,  etc.,  Ry.  Co.,  21  Ore.  136, 
27  Pac.  91. 

Texas.— Howe  v,  St  Clair,  8  Tex.  Civ.  App.  101,,  27  S.  W.  800; 
Louisiana,  etc.,  Ry.  Co.  v.  Carstens  (Tex.  Civ.  App.),  12  Am.  &  Eng. 
R.  Cas.,  N.  S.,  781,  47  N.  W.  36. 

Washington. — Conine  v.  Olympia  Logging  Co.  (Wash.),  15  R.  R.  R. 
387,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  387,  78  Pac.  932;  Costa  v.  Pacific 
Coast  Co.,  26  Wash.  138,  66  Pac.  398. 

Wisconsin.— Craven  v.  Smith,  89  Wis.  119,  61  N.  W.  317. 

In  Costa  V.  Pacific  Coast  Co.,  26  Wash.  138,  66  Pac.  398,  it  is  ss^id 
in  the  opinion:  "The  rule  seems  to  be  that  the  negligence  of  a  fellcDw 
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servant  does  not  excuse  the  master  from  liability  to  coscrvant  for  an 
injury  which  would  not  have  happened,  had  the  master  performed  his 
diitv." 

Where  a  servant  is  injured  by  the  negligence  of  a  fellow  servant, 
but  the  injury  would  not  have  happened  except  for  the  negligence  of 
the  master,  the  latter  is  liable.  So  held  in  Tanner  v.  Harper,  32  Colo. 
156. 

In  Cheeney  v.  Ocean  Steamship  Co.,  92  Ga.  726,  19  S.  E.  33,  it  is 
said  in  the  opinion  the  negligence  of  a  fellow  servant  does  not  excuse 
the  master  from  liability  to  a  coservant  for  an  injury  which  would 
not  have  happened  had  the  master  performed  his  duty. 

A  master  will  not  be  relieved  from  liability  if  his  own  negligence 
contributed  to  an  injury  to  his  employee,  by  the  fact  that  the  accident 
was  in  part  attnbutable  to  the  negligence  of  a  fellow  servant,  if  the 
negligence  of  the  latter  would  not  have  caused  the  injury  but  for  the 
negligence  of  the  master.  So  held  in  Knahtla  v,  Oregon  Short  Line, 
etc.,  Ry.  Co.,  21  Ore.    136,  27  Pac.  91. 

In  Coppins  v.  New  York  Cent.  &  H.  R.  Co.,  122  N.  Y.  557,  44  Am. 
&  Eng.  R.  Cas.  618,  25  N.  £.  919,  it  was  held  that  the  master  is  not 
excused  from  liability  for  injury  to  one  of  his  servants,  which  would 
not  have  happened  if  the  master  had  performed  his  duty,  by  the  fact 
that  the  negligence  of  fellow  servants  also  contributed  to  the  injury. 

In  Louisiana  Western  Extension  Ry.  Co.  v.  Carstens  (Tex.  Civ. 
App.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  781,  47  N.  W.  36,  it  is  held  that 
if  a  servant's  injuries  are  the  result  of  the  negligence  of  a  servant, 
and  such  negligence  on  the  part  of  the  master  that  without  it  the 
injuries  would  not  have  resulted,  the  master  is  liable. 

Where  injury  to  an  employee  would  not  have  been  sustained  but 
for  the  negligence  of  the  master,  the  master  is  liable  notwithstanding 
it  would  have  been  prevented  or  avoided  but  for  the  negligence  of  a 
fellow  servant.  So  held  in  Howe  v.  St.  Claifr,  8  Tex.  Civ.  App.  101, 
27  S.  W.  800. 

Failure  to  Furnish  Proper  Machinery^ — Negligence  of  a  fellow  serv- 
ant will  not  excuse  a  railroad  company,  the  master,  from  liability  to 
a  coscrvant  for  an  injury  which  would  not  'have  happened  had  proper 
machinery  been  furnished.  So  held  in  Northern  Pac.  R.  Co.  v, 
C.iarless  (C.  C.  A.),  51  Fed.  Rep.  562. 

Derailment — ^Abandoned  Switch  Reopened  and  Negligently  Left 
Partly  Opened — Failure  to  Replace  Light. — In  an  action  by  an  em- 
ployee against  his  company  to  recover  for  personal  injuries,  it 
appeared  that  plaintiff  was  injured  by  the  derailment  of  a  train  on 
which  he  was  engineer,  owing  to  its  running  into  a  partly  opened 
switch;  that,  about  a  year  before,  the  switch  had  been  abandoned,  the 
lights  taken  down,  and  the  rails  spiked,  but  that  it  had  been  reopened, 
but  no  light  had  been  placed  on  it.  It  was  contended  by  the  company 
that  the  absence  of  the  lights  was  not  the  proximate  cause  of  the 
accident,  that  if  the  switch  had  been  locked,  the  train  would  have 
passed  in  safety,  and  that  the  opening  or  unlocking  of  the  switch  was 
caused  by  a  stranger  or  trespasser,  or  by  the  negligence  of  a  fellow 
servant  of  plaintiff,  and  that  he  could  not  recover  in  either  event.  It 
was  held  that  if  the  lights  would  have  prevented  the  accident  in  the 
cnndition  in  which  the  switch  was,  the  negligence  of  the  company  in 
reopening  it  for  use  without  replacing  the  lights  was  just  as  much 
the  proximate  cause  of  the  injury  as  the  unlocking  and  turning  of  the 
switch  rails,  and  if  they  were  concurrent  causes  defendant  would  be 
liable.    Town  v.  Michigan  Cent.  R.  Co.,  84  Mich.  214,  47  N.  W.  665. 

Collision — Failure  to  Furnish  Chinmey  for  Headlight  and  Negli- 
gence in  Running  Train. — Where  a  conductor  was  injured  in  a  col- 
lision, which  was  the  concurrent  result  of  the  master's  failure  to 
provide  a  chimney  for  the  headlight  of  the  other  train  and  the  neg- 
ligence of  its  trainmen  in  its  management  when  attempting  to  run 
it  over  a  crossing,  and  the  accident  would  not  have  hi^ppened  by  the 
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absence  of  the  headlight,  defendant  was  liable.     So  held  in  Sutter  v. 
New  York  Cent.,  etc.,  R.  Co.,  79  New  York  App.  Div.  362. 

Negligence  of  Engineer  in  Starting  Engine  witiiout  Signal  and  Fail- 
ure to  Provide  Signal. — Plaintiff  was  engaged  in  atteiching  to  a  cable 
logs  which  were  being  dragged  to  defendant's  logging  camp  by  an 
engine.  There  was  a  signal  wire  or  rope  from  the  engine  to  the  place 
where  plaintiff  was  working,  60  rods  from  the  engine,  and  was  visible 
therefrom,  but  there  was  no  signal  provided  for  the  engineer  to  advise 
the  plaintiff  that  the  engine  would  start.  Plaintiff  was  injured  by  the 
negligence  of  the  engineer  in  starting  the  engine  without  signal  from 
the  plaintiff,  but  his  injuries  could  h^ve  been  avoided  by  the  defend- 
ant providing  a  signal  for  use  by  the  engineer.  It  was  held  that  the 
negligence  of  the  engineer  and  that  of  the  defendant  concurred  to 
produce  plaintiff's  injuries,  and  hence  defendant  was  liable  therefor. 
So  held  in  Conine  v.  Olympia  Logging  Co.  (Wash.),  15  R.  R.  R.  387, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  387,  78  Pac.  932. 

Fall  of  TinrLber — Death  of  Miner — Defective  Hook  and  Negligence 
in  Allowing  Timber  to  Jam. — In  Keast  v.  Santa  Ysabel  Gold  Mining 
Co.,  136  Cal.  256,  an  action  for  the  death  of  a  servant  of  defendant, 
caused  by  the  fall  of  timber  which  became  detached  from  a  hook  and 
fell  down  a  shaft  where  deceased  was  employed  as  a  miner,  it  was 
held  that  negligence  on  the  part  of  deceased's  fellow  servants  in  per- 
mitting the  timber  to  jam  and  ordering  it  to  be  lowered  while  jammed, 
could  not  relieve  defendant  from  liability,  if  the  accident  would  not 
have  occurred  if  the  hook  had  been  reasonably  safe  for  the  purpose  of 
lowering  th«  timber. 

Failure  to  Instruct  and  Warn  Inexperienced  Employee,  Injured 
While  Acting  under  Negligent  Order  of  Fellow  Servant. — In  Thall  v. 
Carme,  24  N.  Y.  S.  R.  270,  5  N.  Y.  Supp.  244,  it  is  held  that  where  the 
master  is  sued  for  injuries  to  a  young  and  inexperienced  servant,  and 
is  charged  with  negligence  in  not  properly  instructing  and  warning 
the  servant,  it  is  no  defense  that  the  injured  servant  was  lacting  at  the 
time  under  the  orders  of  a  fellow  servant;  and  that  if  proper  in- 
structions from  the  company  would  have  put  such  injured  employee 
on  his  guard  against  the  negligence  of  his  fellow  servant,  and  the 
accident  would  have  thereby  been  ijrevented,  the  master  is  lis^ble. 

Collision — Death  of  Fireman — Failure  of  Engineer  to  Stop  Train 
and  Switch  Left  Open — Neglijg^ence  in  Retaining  Incompetent  Switch- 
man.— Where  a  collision  causing  the  death  of  a  fireman  was  the  con- 
current result  of  the  negligence  of  the  engineer  of  his  train  in  neg- 
lecting to  obey  the  rules  of  defendant  by  failing  to  stop  the  train,  and 
that  of  a  switchman,  in  not  disconnecting  a  switch,  defendant  was 
liable,  if  the  accident  would  not  have  happened  but  for  the  negligence 
of  the  switchman,  if  the  company,  knowing  the  switchman  to  be  in- 
competent, had  been  negligent  in  retaining  him  in  its  employ.  So 
held  in  Wood  r.  New  York  Cent,  etc.,  R.  Co.,  32  N.  Y.  App.  Div. 
606. 

Unsafe  Place  to  Work. — Where  a  master  fails  to  furnish  his  servant 
a  reasonably  safe  place  to  work,  and  injury  to  the  servant  could  not 
have  been  sustained  had  the  master  performed  such  duty,  he  is  liable 
for  the  injury,  though  it  resulted  from  the  concurrent  negligence  of 
the  master  and  a  fellow  servant  of  the  injured  employee.  So  held  in 
Jackson  v.  Merchants'  &  Miners*  Transportation  Co.,  118  Ga.  651,  44 
S.  E.  834. 

Failure  of  Track  Walker  to  Report  Danger  from  Rocks. — In  Bean 
V.  Western  North  Car.  R.  Co.,  107  N.  Car.  731,  12  S.  E.  600,  it  was 
held,  that  conceding  trainmen  and  track  walkers  to  be  fellow  servants, 
and  that  the  track  walker  was  negligent  in  failing  to  report  the  dan- 
ger threatened  by  overhanging  rocks,  on  the  mountain  side,  which 
had  been  loosened  by  blasting  at  the  original  construction  of  the  road, 
the  company  was  nevertheless  liable,  since  the  accident  would  not 
have  occurred  but  for  its  failure  to  provide  a  safe  place  to  work  in 
the  first  instance. 
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Possibility  of  Accident  Greatly  Lessened  Had  Work  Place  Been 

Safe—In  Pool  v.  Southern  Pac.  Co.,  7  Uuh  303,  16  Am.  &  Eng.  R. 
Cas.,  N.  S.,  551,  26  Pac.  654,  it  is  held  that  even  if  the  injury  to  an 
employee  was  directly  caused  by  the  act  of  a  fellow  servant,  if  the 
chances  of  its  occurrence  would  have  been  greatly  less  if  the  master 
had  furnished  a  safe  place  to  work,  and  his  negligence  in  this  regard 
contributed  to  the  injury,  the  master  is  liable. 

IV.  WHERE   ACCIDENT   WOULD   NOT   HAVE   OCCURRED 
HAD  THE  FELLOW  SERVANT  EXERCISED  DUE  CARE. 

So  the  fact  that  the  injury  to  the  servant  would  not  have  happened, 
or  the  accident  might  have  been  prevented,  had  the  fellow  servant, 
whose  negligence  concurred  with  that  of  the  nn^ster  in  causing  the 
injury,  exercised  due  care,  does  not  relieve  the  master  from  liability. 
Cone  v.  Delaware,  L.  &  W.  R.  Co.,  81  N.  Y.  206.  2  Am.  &  Eng.  R.  Cas. 
57,  37  Am.  Rep.  491;  Clyde  v.  Richmond  &  D.  R.  Co.  (C.  C),  59 
Fed.  Rep.  394;  Finley  v.  Richmond  &  D.  R.  Co..  59  Fed.  Rep. 
419;  Howe  v.  St.  Clair,  8  Tex.  Civ.  App.  101,  27  S.  W.  800;  Houston 
&  T.  C.  R.  Co.  V.  White,  23  Tex.  Civ.  App.  280;  Cayzer  v.  Taylor, 
10  Gray  (Mass.),  274;  Eaton  r.  Boston  &  L.  R.  Co.,  11  Allen  (Mass.), 
500:  Simmons  v.  New  Bedford,  V.  &  N.  S.  Co.,  97  Mass.  361;  Lane 

V.  Atlantic  Works,  111  Mass.  136. 

Where  Fellow-Servant's  Negligence  Does  Not  Break  Sequence  of 

Events. — In  Union  Pac.  Ry.  Co.  v.  Callaghan  (C.  C.  A.),  56  Fed.  Rep. 
988,  it  is  said  in  the  opinion:  "The  independent  intervening  cause 
which  will  prevent  a  recovery  on  account  of  the  act  or  omission  of  a 
wrongdoer  must  be  a  cause  which  interrupts  the  natural  sequence  of 
events,  turns  aside  their  course,  prevents  the  natural  and  probable 
result  of  the  original  act  or  omission,  and  produces  a  different  result, 
that  could  not  have  been  reasonably  anticipated.  The  concurrent  or 
succeedinj?  neglij^ence  of  a  fellow  servant  or  a  third  person  which 
does  not  break  th«  sequence  of  events  is  not  such  4  cause  and  con- 
stitutes no  defense  for  the  original  wrongdoer,  although,  in  the  ab- 
sence of  the  concurrent  or  succeeding  negligence,  the  accident  would 
not  have  happened. 

Possibility  of  Preventing  Accident  by  Exercise  of  Proper  Care  in 
Operating  Defective  Machine. — In  Shearm.  &  Redf.  Neg.  §  194,  it  is 
laid  down  as  a  rule  that:  "The  fact  that  a  servant  may,  by  care  and 
caution,  so  operate  a  defective  and  dangerous  machine  as  not  to  pro- 
duce injury  to  his  fellow  servant,  does  not  exempt  the  master  from 
his  liability  for  an  omission  to  exercise  reasonable  care  and  p^ru- 
dence  in  furnishing  safe  and  suitable  appliances."  See  also,  Strmg- 
ham  V.  Stewart,  100  N.  Y.  516,  3  N.  E.  575;  Grant  v.  Keystone  Lum- 
ber Co.,  119  Wis.  229;  Sherman  v.  Menominee  River  Lumber  Co.,  72 
Wis.  122,  39  N.  W.  365. 

In  Cone  v.  Delaware,  L  &  W.  R.  Co.,  81  N.  Y.  206,  2  Am.  &  Eng. 
R.  Cas.  57.  it  was  held  that  where  the  employee  of  a  railroad  was  in- 
jured by  the  sudden  starting  of  a  locomotive,  caused  by  its  being  de- 
fective and  out  of  repair,  of  which  defects  the  corporation  had  notice, 
it  is  no  defense  that  the  engineer  could  have  so  managed  the  engine 
so  as  to  have  prevented  the  accident. 

Derailment — Defective  Rail  and  Excessive  Speed. — A  railroad  is 
liable  for  injuries  to  a  fireman  from  th-e  derailment  of  a  train,  caused 
by  the  worn  condition  of  a  rail,  although  the  accident  would  not  have 
occurred  but  for  the  negligence  of  the  engineer,  the  fireman's  fellow 
se^^•ant,  in  running  the  train  at  a  rate  of  speed  greater  than  author- 
ized by  the  schedule.  So  held  in  Clyde  v.  Richmond  &  D.  R.  Co. 
(C.  C),  59  Fed.   Rep.  394. 

Defective  Engine  Brake — Failure  of  Engineer  to  Use  Brake  on 
Tcndcr.~A  railroad  is  liable  for  injury  to  a  brakeman  from  the  fail- 
ure of  a  defective  engine  brake  to  work  properly,  although  there  was 
a  good  brake  on  the  tender,  by  which  the  engineer,  his  fellow  servant, 
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could  have  controlled  the  train.  So  held  in  Finlcy  v,  Richmond  &  D. 
R.  Co.,  59  Fed.  Rep,  419. 

Death  of  Switchman— Negligence  of  Fireman  in  Signaling  Train  to 
Start  without  Giving  Notice  and  Negligence  of  Fellow  Switchman.— 
Where  the  death  of  a  switchman  is  the  concurrent  result  of  the  neg- 
ligence of  his  foreman  in  signaling  a  train  to  start  without  giving: 
notice,  while  deceased  was  between  a  derailed  car  and  a  platform,  and 
in  negligently  causing  the  train  to  be  backed  for  the  purpose  of  re- 
leasing him,  and  the  negligence  of  a  fellow  switchman,  the  master  is 
liable,  although  the  death  would  not  have  resulted  had  not  the  switch- 
man been  guilty  of  concurring  negligence.  So  held  in  Houston  &  T. 
C.  Ry.  Co.  V.  White,  23  Tex.  Civ.  App.  280,  56  S.  W.  204. 

Trapdoor  Left  Open  in  Line  of  Travel— Failure  of  Fellow  Servant 
to  Warn, — Where  the  conduct  of  the  master  in  constructing  a  trap- 
door and  leaving  it  open  in  the  line  of  travel  contributed  to  the  in* 
jury  of  his  servant,  that  a  fellow  servant  of  the  injured  employee  saw 
and  knew  of  the  danger,  and  might  have  prevented  the  accident  by 
warning  him,  is  no  defense  to  an  action  against  the  master.  So  held 
in  Hayes  v.  Frederick  Stearns  &  Co.,  130  Mich.  287. 

Where  Fellow-Servant's  Negligence  Sole  Cause  of  Injury. — ^But 
where  the  negligence  of  the  servant  is  such  as  to  have  caused  the 
injury  even  had  the  master  not  been  negligent,  then  the  servant's 
negligence  is  the  sole  cause  of  the  injury,  and  the  master  is  not  lia- 
ble. So  held  in  Gila  Valley,  etc.,  Ry.  Co.  v.  Lyon  (Ariz.),  16  R.  R.  R. 
745,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  745,  80  Pac.  337. 

Train  Short  of  Hands  and  Negligence  of  Fellow  Brakeman. — ^And 
in  Hayes  v.  Western  R.  Corp.,  57  Mass.  270,  it  is  held  that  where  a 
brakeman  is  injured  in  consequence  of  the  negligence  of  a  fellow 
brakeman,  and  the  injury  would  not  have  'happened  had  the  latter 
performed  his  duty,  the  fact  that  the  tnaiin  was  short  of  hands  does 
not  render  th-e  railroad  company  liable. 

Collision  between  Side-Tracked  Cars  and  Approaching  Train — Neg- 
ligence of  Trainmaster  and  Negligence  in  Failmg  to  Set  Brakes. — ^And 
where  a  brakeman  negligently  failed  to  set  the  brakes  on  cars  left  on 
the  main  track,  while  other  cars  were  being  side-tracked,  and  the  un- 
secured cars  ran  down  a  grade  and  collided  with  an  approaching  train, 
causing  the  death  of  a  fireman,  there  can  be  no  recovery  against  the 
master,  based  on  the  negligence  of  the  trainmaster  in  running  the 
two  trains  too  close  together,  where  there  is  no  proof  that  they  were 
dangerously  near  if  proper  care  had  been  exercised  in  managing  them. 
So  held  in  Relyea  v.  Kansas  City,  etc.,  R.  Co.  (Mo.),  19  S.  W.  1116. 

V.  PROXIMATE  CAUSE. 

According  to  the  wording  of  some  of  the  authorities,  the  master's 
liability  depends  upon  whether  his  negligence  or  that  of  the  fellow 
servant  was  the  proximate  cause  of  the  injury  to  another  employee. 
But  the  use  of  th-e  term  proximate  cause  in  this  connection  is  some- 
what confusing,  as  it  is  generally  held  that  if  the  negligence  of  a 
master  contributes  to  an  injury  to  his  servant,  it  must  necessarily  be- 
come an  immediate  cause  of  the  injury.     See  the  following  decisions. 

United  States.— Deserant  v,  Cerillos  Coal  R.  Co.,  178  U.  S.  409,  20 
Sup.  Ct.  Rep.  967;  Grand  Trunk  R.  Co.  v.  Cummings,  11  Am.  &  Eng. 
R.  Cas.  254,  106  U.  S.  700,  1  Sup.  Ct.  Rep.  493;  Union  Pac  R.  Co.  v. 
Callaghan,  56  Fed.  Rep.  988,  6  C.  C.  A.  205. 

Arkansas.— Neal  v.  St.  Louis,  etc.,  R.  Co.,  71  Ark.  445,  78  S.  W.  220. 

California.— Keast  v,  Santa  Ysabel  Gold  Min.  Co.,  136  Cal.  256,  68 
S.  W.  771;  Fisk  v.  Central  Pac.  R.  Co.,  72  Cal.  38,  13  Pac.  144. 

Connecticut. — Farrell  v.  Eastern  M'ach.  Co.,  77  Conn.  484,  59  Atl. 
fill. 

Georgia. — ^Jackson  v.  Merchants',  etc.,  Transp.  Co..  118  Ga.  651,  44 
S.  E.  834. 

Illinois. — Chicago,  etc.,  R.  Co.  v.  Wise,  206  111.  453;  Pullman  Pal- 
ace Car  Co.  V.  Laack,  143  111.  243,  32  N.  E.  285. 
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Indiana.— Cincinnati,  I.  St.  L.  &  C.  Ry.  Co.  v.  Lang,  118  Ind.  579, 

21  N.  E.  317. 

Iowa. — Gordon  v,  Chicago,  etc.,  Ry.  Co.  (Iowa),  18  R.  R.  R.  646, 
41  Am,  &  Eng.  R  Cas^  N.  S.,  646,  106  N.  W.  177. 

Kansas.— Atchison,  T.  &  S.  F.  R.  Co.  v.  Lannigan,  56  Kan.  109,  42 
Pac    343 

Kentucky.— Linck  v.  Louisville,  etc.,  R.  Co.,  107  Ky.  370,  54  S.  W. 
184. 

Louisiana. — Stucke  v.  Orleans  R.  Co.,  50  La.  Ann.  172,  23  So.  342; 
Faren  v.  Sellers,  39  La.  Ann.  1011,  3  So.  363. 

Massachusetts. — Myers  v.  Hudson  Iron  R.  Co.,  150  Mass.  125,  22  N. 
E.  631;  Hayes  v.  Western  R  Corp.,  57  Mass.  270. 

Michigan. — Anderson  v.  Michigan  Cent.  R.  Co.,  107  Mich.  591,  65 
X.  W.  585;  Smith  v.  Potter,  2  Am.  &  Eng.  R.  Cas.  140,  46  Mich.  268, 
9  \\   w    273. 

Minnesota.— Delude  v.  St.  Paul  City  Ry.  Co.,  55  Minn.  63,  56  N.  W. 
461;  Ransier  v,  Minneapolis  &  St.  L.  R.  Co.,  32  Minn.  331,  21  AflL 
&  Eng.  R.  Cas.  601,  20  N.  W.  332;  Franklin  v.  Winona  &  St.  P.  R 
Co.,  31  Am.  &  Eng.  R  Cas.    211,  37  Minn.  409,  34  N.  W.  898. 

Mississippi. — Memphis*  etc.,  R.  Co.  v.  Thomas,  51  Miss.  537. 

Missoun.— Cole  v.  St.  Louis  Transit  Co.,  183  Mo.  81,  81  S.  W.  1138; 
Bhiedorn  v.  Missouri  Pac.  R  Co.,  108  Mo.  439,  18  S.  W.  1103. 

New  Jersey. — Paulmier  v.  Erie  R.  Co.,  34  N.  J.  L.  151. 

New  York.— Abel  v.  Delaware  &  H.  Canal  Co.,  128  N.  Y.  662,  28  N. 
E.  663;  Cone  v.  Delaware,  L.  &  W.  R.  Co.  81  N.  Y.  206,  2  Am.  & 
Eng.  R.  Cas.    57,  37  Am.  Rep.  491. 

North  Carolina. — Bean  v.  Western  North  Carolina  R.  Co.,  107  N. 
Car.  731,  12  S.  E.  600. 

North  Dakota.— Boss  v.  Northern  Pac.  R.  Co.,  2  N.  Dak.  128,  49 
N.  W.  655. 

Ohio.— Pittsburg,  C.  &  St.  L.  Ry.  Co.  v.  Henderson,  37  O.  St.  549, 
5  Am.  &  Eng.  R.  Cas.    529. 

Oregon. — Carlson  v.  Oregon  Short  Line  &  U.  N.  Ry.  Co.,  21  Ore. 
450.  28  Pac.   497. 

Pennsyhvnia. — Kaiser  v,  Flaccus,  138  Pa.  St.  332,  22  Atl.  88. 

Soutfi  Carolina. — Bodie  v.  Charleston,  etc.,  R.  Co.,  66  S.  Car.  302, 
44  S.  E.  493,  9  R.  R.  R  95,  32  Am.  &  Eng.  R.  Oa^s.,  N.  S.,  95. 

Tennessee. — Russell  v.  Dayton  Coal,  etc.,  Co.,  109  Tenn.  43,  70  S. 
W.  1. 

Texas.— Galveston,  H.  &  S.  A.  Ry.  Co.  v,  Templeton,  87  Tex.  42, 
26  S.  W.  1066;  St.  Louis  &  S.  F.  R.  Co.  v.  McClain,  80  Tex.  85,  15  S. 
W  789 

Utah!— Hicks  v.  Southern  Pac.  R.  Co.,  27  Utah,  526,  12  R  R.  R.  332, 
35  Am.  &  Eng.  R.  Cas.,  N.  S.,  332,  76  Pac.  625. 

Vermont. — Morrisey  v.  Hughes,  65  Vt.  553,  27  Atl.  205. 

Virginia— Norfolk,  etc.,  R  Co.  v,  Phillips,  100  Va.  362,  368,  41  S. 
E.  726. 

Washington. — Howe  v.  Northern  Pac.  R.  Co.,  30  Wash.  569,  70 
Pac.  1100,  5  R  R  R.  624,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  624. 

Wisconsin.- Stelter  v.  Chicago  &  N.  W.  R.  Co.,  46  Wis.  497,  1  N. 
W.  112;  Grant  v.  Keystone  Lumber  Co.,  119  Wis.  229. 

A.  AUTHORITIES  APPARENTLY   MAKING   MASTERS   LIA- 
BILITY DEPEND  UPON  QUESTION  OF  PROX- 
IMATE CAUSE. 

Failure  to  Furnish  Suitable  Lantern  and  Negligence  of  Fellow  Serv- 
ant— Where  the  proximate  cause  of  an  injury  to  a  servant  is  the 
negligent  failure  of  the  master  to  furnish  him  with  a  suitable  lantern 
with  which  to  do  the  work,  the  fact  that  his  fellow  servant  was  guilty 
f>i  negligence  contributing  to  the  injury  does  not  necessarily  bar 
recovery  against  the  master.  So  held  in  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Lannigan,  56  Kan.  109,  42  Pac.  343. 

Unprotected   Machinery. — In   Pullman   Palace   Car   Co.  v.   Harkins, 


218        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Note 

55  Fed.  Rep.  932,  it  is  held  that  the  negligence  of  the  master  with 
respect  to  unprotected  machinery,  when  concurring  with  the  negli- 
gence of  a  fellow  servant,  must  have  been  the  proximate  cause  of 
the  servant's  death  to  render  the  master  liable.  See  also,  Little  Rock, 
etc.,  R.  Co.  V.  Barry,  84  Fed.  Rep.  944;  Kevern  v.  Providence  Gold, 
etc.,  Min.  Co.,  70  Cal.  392;  Henry  v.  St.  Louis,  etc.,  R.  Co.,  76  Mo. 
288,  43  Am.  Rep.  762,  12  Am.  &  Eng.  R.  Cas.  136. 

Failure  to  Furnish  Sufficient  Hands  for  Work. — Where  the  proxi- 
mate cause  of  an  injury  to  a  servant  is  his  master's  failure  to  furnish 
sufficient  help  to  do  his  work,  that  the  negligence  of  a  fellow  servant 
contributed  to  the  injury  will  not  relieve  the  master  from  liability. 
So  held  in  Swift  &  Co.  v.  Rutkowski,  82  111.  App.  108. 

Injury  to  Brakeman  While  Ascending  Car — Defective  "Foot-rest" 
and  Negligence  of  Engineer. — In  an  action  by  a  brakeman  against  his 
company  for  personal  injuries,  there  was  evidence  tending  to  show 
that  they  were  sustained  by  reason  of  defendants'  negligence  in  fail- 
ing to  supply  a  safe  **foot-rest"  for  ascending  to  brakes  on  top  of  oar. 
There  was  also  evidence  tending  to  show  that  the  injuries  resulted 
from  the  engineer's  negligence  in  causing  a  sudden  jam  of  the  cars 
as  the  brakeman  was  ascending  the  car  by  means  of  the  defective 
**foot-rest."  It  was  held  that  plaintiff  was  entitled  to  recover,^  not- 
withstanding the  negligence  of  the  engineer,  a  fellow  servant,  if  the 
defective  "foot-rest"  was  the  proximate  cause  of  the  injury.  Louis- 
ville, etc.,  R.  Co.  V.  Kenley,  92  Tenn.  207,  21  S.  W.  326. 

Burden  of  Proof. — Where  a  servant  is  injured  through  the  master's 
negligence  and  th-e  concurrent  negligence  of  a  fellow  servant  the 
burden  is  on  plaintiff,  in  an  action  for  such  injury,  to  show  that  the 
master's  negligence  was  the  proximt^te  cause  of  the  injury.  So  held 
in  Union  Pac.  Ry.  Co.  v.  Callaghan  (C.  C.  A.),  56  Fed.  Rep.  988,  6 
C.  C.  A.  205. 

B.  MASTER'S  NEGLIGENCE  WAS  PROXIMATE  CAUSE— IL- 
LUSTRATIONS. 

Injury  to  Car-coupler — ^Absense  of  Bumper  and  Negligence  of  En- 
gineer in  Backing  Engine  without  Waiting  for  Usual  SignaL — In  Rich- 
mond &  D.  R.  Co.  V.  George,  88  Va.  223,  13  S.  E.  429,  it  appeared  that 
a  brakeman,  in  attempting  to  descend  from  car  on  front  end  of  train, 
to  uncouple  the  engine,  while  feeling  for  the  bottom  rung  of  the  car 
ladder,  which  was  missing,  was  injured  by  reason  of  the  engineer, 
without  waiting  for  the  usual  signal,  suddenly  backing  the  engine; 
that  the  bumper  on  end  of  car  was  broken  off  so  that  the  tender  came 
close  to  it;  ths^t  the  brakeman  was  not  aware  the  bumper  was  broken; 
and  that  they  had  been  made  up  under  the  supervision  of  the  regular 
car  inspector.  It  was  held  that  the  absence  of  the  bumper  was  the 
proximate  cause  of  the  accident,  and  the  master  was  liable. 

Collision  between  Sections  of  Train — Defective  Coupling  and  Neg- 
ligence in  Management  of  Forward  Section. — In  Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Sweeney,  14  Tex,  Civ.  App.  216,  36  S.  W.  800,  it  appeared 
that  a  train  moving  on  a  down  grade  parted  because  of  a  defective 
coupling,  the  rear  cars  dropping  back,  and  the  engineer  then  stopped 
the  train,  contrary  to  the  rule  of  the  company  applicable  in  such 
cases,  and  without  the  exercise  of  proper  care,  and  then  on  the  ap- 
proach of  the  rear  section,  suddenly  started  the  engine,  without  re- 
moving the  brakes,  and  thereby  caused  a  second  break  in  the  train, 
and  that  the  conductor  was  injured  in  a  collision  between  the  rear 
and  middle  sections.  It  was  held  that  the  separation  of  the  rear  cars 
because  of  the  defective  coupling  was  a  proximate  cause  of  the  in- 
jury, concurring  with  the  negligence  of  the  engineer,  the  conductor's 
fellow  servant,  and  that  the  negligence  of  the  latter  was  no  defense  to 
and  against  the  company. 

Collision  between  Train  and  Sidetracked  Train — Failure  to  Supply 
Substitute  for  Cupola  Lamp  Left  for  Repairs — Failure  of  Fellow 
Servant  to  Close  Switch. — In  Denver  &  Rio  Grande  R.  Co.  v,  Sipes, 
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26  Colo.  17,  55  Pac.  1093,  it  appeared  that  the  rules  of  defendant  re- 
quired trains  running  at  night  to  display  the  headlight  in  front  and 
two  or  more  red  lights  in  the  rear,  and,  when  sidetracked  to  allow 
another  train  to  pass,  required  the  red  lights  to  be  removed  or  turned 
and  green  displayed  toward  the  expected  train  when  the  track  was 
clear:  that  it  was  the  custom  of  the  company  to  display  a  red  light 
in  the  cupola  of  the  caboose  of  freight  trains,  for  which  purpose  a 
special  kind  of  lamp  was  used  and  the  light  was  removed  when  the 
train  was  sidetracked,  as  soon  as  the  switch  was  closed;  that  a  train 
was  sent  out  unprovided  with  la  cupola  lamp,  for  the  reason  that  its 
lamp  had  been  left  at  the  shops  for  repairs  and  none  was  supplied  in 
its  place;  that  the  train  was  sidetracked  to  let  a  passenger  train, 
meeting  it.  pass,  and  the  conductor  and  rear  brakeman,  whose  duty 
it  was  to  close  the  switch  when  the  train  was  on  the  sidetrack,  were 
asleep  and  failed  to  close  the  switch;  that  the  engineer,  supposing 
the  switch  had  been  closed,  covered  the  headlight  of  his  engine, 
which  was  a  signal  to  the  approaching  train  that  the  track  was  clear; 
that  the  locomotive  of  the  passenger  train  ran  into  the  open  switch, 
was  derailed,  and  killed  the  fireman;  and  that  if  the  cupola  had  been 
provided  with  a  red  light  it  would  not  hs^ve  been  removed  till  the 
switch  had  been  closed,  and  the  approaching  trainmen  would  have 
seen  it,  and  the  collision  would  have  been  avoided.  It  was  held  that 
the  failure  to  provide  a  light  for  the  cupola  was  the  proximate  cause 
of  the  injury,  and  the  railroad  was  liable,  although  the  negligence  of 
the  fellow  servants  of  the  fireman  in  failing  t^  close  the  switch  con- 
tributed to  the  accident. 

Injury  to  Hand  Loading  Vessel — Defective  Rope  and  Failure  of 
Fellow  Servant  to  Warn. — In  Lowndes  v.  The  Phoenix  (D.  C),  34 
Fed.  Rep.  760,  it  appeared  that  a  vessel  taking  in  a  cargo  of  cotton 
was  in  full  charge  of  a  stevedore,  who  furnished  all  the  hands.  It 
was  the  duty  of  one  of  these  to  warn  the  men  below  when  the  cotton 
was  on  the  way,  but  he  failed  to  do  so,  and  a  sling  breaking,  one  of 
the  bales  fell  down  the  hatchway  and  struck  a  hand,  who  was  em- 
ployed to  stow  cotton,  that  the  immediate  cause  of  the  accident  was 
the  condition  of  the  rope  of  which  the  sling  was  made,  which  was 
old.  that  it  was  the  duty  of  the  ship  to  supply  these  things,  and  to  see 
that  they  were  in  good  condition.  It  was  held  that  as  the  negligence 
of  the  ship  was  the  immediate  cause  of  the  accident,  the  fact  that  the 
negligence  of  a  fellow  servant  contributed  thereto  was  not  matter  in 
discharge. 

Collision — Failure  to  Give  Sufficient  Order  for  Running  of  Extra 
Train  and  Failure  of  Fellow  Servants  to  Station  Signal  Men  at  Cer- 
tain Distance  from  Work  Train. — In  Louisville,  etc.,  R.  W.  Co.  v. 
Heck,  151  Ind.  292,  50  N.  E.  988,  it  appeared  that  deceased  was  em- 
ployed by  defendant  on  a  work  train  as  a  fireman  on  a  pile-driver,  that 
on  the  day  he  was  injured  such  train  was  ordered  to  work  extra  at 
certain  points  on  the  road,  and  on  its  return,  while  running  backward, 
it  collided  with  an  extra  freight  train,  and  the  death  of  plaintiff's 
intestate  was  the  result  of  the  collision;  and  that  both  trams  were 
moving  under  the  orders  of  defendant,  and  neither  had  notice  or 
knowledge  of  the  other.  It  was  held  that  the  proximate  cause  of  the 
collision  was  defendant's  failure  to  give  a  sufficient  order  for  the 
running  of  the  extra  freight  train,  although  the  work  train  may  have 
violated  a  rule  requiring  it  to  keep  a  man  before  and  behind  it  at 
certain  distances  with  danger  signals. 

CoUiuon — Negligence  in  Ordering  Trains  to  Meet  at  Such  a  Place 
—Negligence  of  Fellow  Servants  in  Operating  Oilier  Train  without 
Headlight.--In  Mexico  Cent.  Ry.  Co.  v.  Glover  (C.  C.  A.),  107  Fed. 
Rep.  356.  it  appeared  that  a  fireman  on  a  north-bound  train  was  in- 
jured in  jumping  from  his  engine  to  escape  the  effect  of  an  impend- 
ing collision  with  a  south-bound  train  standing  on  the  main  track  at 
a, blind  siding,  where  the  trains  had  been  ordered  to  meet;  that  the 
night  was  dark,  and  the  engine  in  front  of  him  was  without  a  head- 
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light  or  signal  lamps,  and  the  wind  was  blowing  sand  and  snow  across 
the  track;  and  that  the  siding  was  without  a  telegraph  station  or  a 
signal  house  by  which  it  could  be  recognized,  and  it  was  a  fair  infer- 
ence from  fhe  evi<ience  that  there  was  no  signal  light  at  the  meeting' 
point.  It  was  held  that  the  negligence  causing  the  collision  was  at- 
tributable to  the  railroad,  in  ordering  the  trains  to  meet  at  such  a 
place  though  it  occurred  with  negligence  of  the  fireman's  fellow  serv- 
ants, the  conductor  and  engineer  of  the  south-bound  train,  in  oper- 
ating? it  without  lights. 

Fall  from  Staging— Unfastened  Plank  Substituted  by  Fellow  Serv- 
ant for  Nailed  One — Mislead  by  Foreman. — In  Heckman  v.  Mackey, 
35  Fed.  Rep.  353,  it  appeared  that  an  employee,  under  the  directions 
of  a  foreman,  put  up  a  staging,  firmly  nailing  the  two  planks  which 
constituted  the  floor,  so  that  he  could  go  upon  it  in  doing  the  work; 
that,  during  his  absence,  another  workman,  under  directions  of  the 
foreman,  removed  one  of  the  planks,  placing  another  in  its  place,  with- 
out fastening  it;  and  that  plaintiff,  not  knowing  that  any  change  had 
been  made,  returned  to  his  work  on  the  staging,  which  let  him  fall  to 
the  ground.  It  was  held  that  the  proximate  cause  of  the  accident 
was  the  act  of  the  foreman  in  misleading  plaintiff  into  danger,  and  not 
the  failure  of  the  fellow  servant  to  nail  the  plank  which  replaced  the 
nailed  one. 

Bridge  Rendered  Dangerous  by  Storm — Negligence  of  Conductor 
in  Ordering  Train  Ahead  When  Chargeable  with  Notice  of  Dans^er 
and  Engineer's  Disregard  of  Bridge  Danger  Signal — Question  for  Jury. 
-—In  Union  Pac.  Ry.  Co.  v.  Callaghan  (C.  C.  A.),  56  Fed.  Rep.  988, 
it  appeared  that  under  the  rules  of  defendant  railroad,  in  case  of  an 
extraordinary  storm,  trains  were  required  to.  stop  before  crossing^ 
bridges,  until  a  man  had  been  sent  forward  to  inspect  them;  that  con- 
ductors were  required  at  all  stopping  places,  and,  when  thought  ad- 
visable, to  make  extra  stops  to  ascertain  the  extent  and  severity  of 
storms,  taking  no  risks;  that  the  conductor  and  engineer  of  a  train 
sent  out  to  repair  a  railroad  after  a  heavy  storm  Imew  of  the  dan- 
gerous condition  of  the  roadbed;  and  that  a  section  foreman  signaled 
the  train  to  stop,  in  order  to  give  information  of  the  dangerous  con- 
dition of  a  bridge,  and  the  engineer  slowed  down,  whereupon  the  con- 
ductor signaled  him  to  go  ahead,  and  the  train  proceeded  at  15  miles 
an  hour,  without  receiving  the  section  foreman's  information,  ran 
upon  the  bridge,  disregarding  a  danger  signal  placed  thereon,  and 
plaintiff,  who  was  riding  thereon,  and  with  respect  to  whom  the  con- 
ductor was  a  vice  principal  and  the  engineer  a  fellow  servant,  was 
injured.  It  was  held  that  it  could  not  be  said  as  a  matter  of  law  that 
the  engineer's  negligence  in  disregarding  the  danger  signal  inter- 
rupted the  sequence  between  the  negligence  of  Ihe  conductor  in  order- 
ing the  train  ahes^d  without  obtaining  the  section  foreman's  informa- 
tion and  the  injury  complained  of  and  whether  the  conductor's  negli- 
gence was  the  proximate  cause  of  the  injury  was  properly  left  to  the 
jury. 

C  FELLOW  SERVANT'S  NEGLIGENCE  PROXIMATE  CAUSE 

—MASTER   NOT  LIABLE. 

Some  of  the  authorities  state  that  where  a  servant  is  injured,  and 
both  his  master  and  his  fellow  servant  were  guilty  of  negligence 
which  may  have  contributed  to  the  injury,  the  master  is  not  liable  if 
the  negligence  of  the  fellow  servant  was  its  proximate  cause.  See  the 
following  decisions: 

United  States.— Little  Rock  &  M.  R.  Co.  v,  Barry,  28  C.  C.  A.  644, 
84   Fed.   Rep.  944. 

California.— Kevern  v.  Gold  &  Silver  Min.  Co.,  70  Cal.  392,  11  Pac. 
740;  Trewatha  v,  Buchanan  Gold  Min.  &  Mil.  Co.,  96  Cal.  494,  28 
Pac.  571,  31   Pac.  561. 

Illinois.— Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Becker,  38  111.  App.  523. 

Indiana.— New  York,  etc.,  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N. 
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E.  233,  37  X.  E.  976;  Cole  Bros.  v.  Wood,  11  Ind.  App.  37,  36  N.  E. 
1074;  Pennsylvania  Co.  v.  Congdon,  134  Ind.  226,  33  N.  E.  795. 

New  York.— Harvey  v.  New  York  Cent.  &  H.  R.  R.  Co.,  88  N.  Y. 
481,  8  Am.  &  Eng.  R.  Cas.  515;  Mahoney  v.  Vacuum  Oil  Co.,  76  Hun 
579,  28  N.  Y.    Supp.    196. 

Texas.— Mexican  Nat.  Ry.  Co.  v.  Mussette,  86  Tex.  708,  26  S.  W. 
1075;  Rose  v.  Gulf.  C.  &  S.  E.  R.  Co.  (Tex.),  17  S.  W.  780. 

Wert  Virginia.— Berns  v.  Gaston  Gas  Coal  Co.,  27  W.  Va.  285. 

Wiaconain.— Fowler  v.  Chicago  &  N.  W.  Ry.  Co.,  61  Wis.  159,  21 
N.  W.  40;  Pease  v,  Chicago  &  N.  W.  Ry.  Cfo.,  61  Wis.  163,  20  N. 
W.  908. 

1.  IlluBtrations. 

Collision  between  Trains — Failure  to  Notify  as  to  Position  or  Ap- 
proach of  Trains — Failure  to  Send  Out  Flagman,  and  Place  Tor- 
pedoes.—In  Little  Rock  &  M.  R.  Co.  v.  Barry,  28  C.  C.  A  644,  84 
Fed  Rep.  944,  it  appeared  that  the  engineer  of  an  extra  passenger 
train  was  injured  by  reason  of  a  collision  of  his  train  with  the  rear 
end  of  a  delayed  freight  train,  of  whose  position  he  had  not  been 
notified;  and  that  the  employees  of  the  freight  train  had  failed  to 
observe  the  company's  rules,  requiring  them,  in  case  of  stoppage,  to 
send  out  a  fk^gman,  and  place  torpedoes  on  the  track.  It  was  held 
that  if  it  were  negligence  on  the  part  of  the  railroad  not  to  notify 
him  of  the  position  of  the  freight  train,  or  not  to  notify  them  in 
charge  of  the  freight  train  of  the  approach  of  the  extra  passenger 
train,  still  the  proximate  cause  of  the  accident  was  the  negligence 
of  his  fellow  servants  in  cho^rge  of  the  freight  train. 

Collision — Injury  to  Fireman — Failure  of  Engineer  to  Stop  at  Cer- 
taixi  Point  and  His  Neglect  to  Put  Handlamps  in  Defective  Headlight. 

—In  New  York,  etc.,  R.  Co.  v.  Perriguey,  138  Ind.  414,  34  N.  E.  233, 
it  appeared  that  an  engineer  was  in  charge  of  an  engine  he  was  re- 
quired to  operate  with  a  defective  headlight;  that  he  had  special 
orders  to  stop  at  S.,  and  remain  until  a  certain  engine  passed;  that 
after  leaving  S.  two  and  three-quarter  miles,  and  having  observed  the 
approach  of  the  other  engine,  he  stopped  his  engine  when  one  and 
a  quarter  mile  distant  from  the  other  en^ne,  there  being  upon  the 
front  of  his  engine  two  green  lights  burnmg  brightly,  and  on  board 
were  handlamps  to  be  lighted  and  placed  in  the  headlight  when  it 
failed,  for  any  reason,  which,  when  placed  in  the  headlight,  could 
be  seen  for  the  distance  of  five  miles,  but  on  this  occasion  they  were 
not  so  placed,  and  no  headlight  w^s  burning;  that  from  S.  eastward 
the  track  was  straight  and  free  from  obstruction,  with  a  decline  in  the 
grade  for  four  miles;  and  that  the  other  engine  came  fjom  the  east 
at  the  rate  of  thirty  miles  an  hour,  and  her  engineer  and  fireman  hav- 
ing looked  but  failed  to  observe  the  stationary  engine,  collided  with 
it,  thereby  injuring  its  fireman.  It  was  held  that  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  engineer  of  his  train,  his 
fellow  servant,  in  not  obeying  the  order  to  remain  on  the  side-trs^ck 
at  S.  until  the  other  engine  passed,  and  in  failing  to  place  the  lighted 
handlamps  in  the  headlight,  and  not  the  failure  of  the  railroad  com- 
pany to  furnish  a  proper  headlight. 

Injury  to  Brakeman — Defective  Engine  Tank  Unfastened  through 
Negligence  of  Another  Brakeman  in  Causing  Collision. — In  Vizelich 
v.  Southern  Pac.  R.  Co.,  126  Cal.  587,  59  Pac.  129,  it  is  held  that 
where  a  brakeman  in  a  railroad  yard,  while  riding  on  a  switch  engine, 
Js  crushed  by  a  water-tank  of  the  engine,  which  became  unfastened 
hy  reason  of  a  collision  caused  by  the  negligence  of  another  brake- 
man,  his  fellow  servant,  in  manipulating  a  switch  the  proximate  cause 
of  the  injury  was  such  brakeman's  negligence,  and  not  any  defect 
that  might  have  been  in  the  fastening  of  the  water-tank,  and  there- 
fore, there  could  be  no  recovery  against  the  common  master,  the 
railroad  company. 
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Derailment— Jolting  of  Hand-car  Caused  by  Defective  Handles,  and 
Negligence  in  Placing  Cask  upon  It — In  an  action  by  a  railroad  em- 
ployee against  the  company  for  personal  injuries,  it  appeared  that  a 
water  cask  placed  on  the  front  of  a  hand-car  was  jolted  off,  causing 
the  overturning  of  the  car  and  injury  to  such  employee,  a  section- 
ir.an;  that  the  cask  was  placed  there  by  one  of  the  sectionmen,  the 
foreman  giving  no  further  directions  than  that  they  should  place  their 
things  on  the  car  preparatory  to  returning  from  work;  and  that  there 
w^as  no  particular  place  where  they  were  accustomed  to  place  it,  but 
that  it  was  sometimes  put  in  one  place  and  sometimes  in  another.  It 
was  held  that,  thought  the  looseness  of  the  car  handles  caused  it  to 
jolt,  and  though  the  foreman  had  promised  to  have  this  remedied,  a 
verdict  was  properly  directed  for  defendant  as  the  accident  resulted 
from  the  intervention  of  a  new  and  distinct  cause,  which  was  the 
negligent  placing  of  the  cask  by  plaintiff's  fellow  servant.  Rose  v. 
Gulf,  C.  &  S.  F.  R.  Co.  (Tex.),  17  S.  W.  780. 

Injury  to  Conductor — Collision  between  Sections  of  Train — Section 
Set  in  Motion  by  Fireman — Engine  Abandoned  by  Engineer  in  Vio- 
lation of  Rules.— In  Mexican  Nat.  Ry.  Co.  v,  A'  assc-tte,  86  Tex.  703,  26 
S.  W.  1075,  it  appeared  that  a  train  ascending  a  steep  incline  was 
halted;  that  an  engine  was  at  front  and  rear  of  train;  that  the  one  in 
front  was  detached  and  sent  forward  for  assistance;  that  the  en- 
gineer at  the  rear,  upon  the  stoppage  of  the  train,  left  his  engine  and 
went  to  the  front,  s^nd  while  he  was  absent  the  fireman  set  the  engine 
in  motion,  and  the  train  was  moving  down,  and  the  conductor,  in 
trying  to  stop  the  train,  was  thrown  off  and  injured;  that  it  was 
against  the  rules  of  the  company  for  the  engineer  to  leave  his  engine; 
and  that  great  care  was  necessary  in  making  the  ascent.  It  was  held 
that  there  was  ground  for  the  jury  finding  that  the  injury  resulted 
proximately  from  the  engineer  leaving  his  engine. 

Injury  to  Car-coupler — Failure  to  Repair  Chains  Connecting  Lever 
with  Draw-bar  and  Negligence  of  Engineer  in  Starting  Train  witix>iit 

Signal.— In  Pease  v.  Chicago  &  N.  W.  Ry.  Co.,  61  Wis;  163,  20  N.  W. 
908,  it  appeared  that  the  chains  connecting  the  lever  with  the  dra-w- 
bar  were  frequently  kroken  so  that  it  was  necessary  to  go  between 
the  platform  to  uncouple  the  cars;  ^nd  that  while  a  brakeman  was  so 
engaged,  the  conductor,  not  knowing  his  position,  signaled  the  en- 
gineer to  go  ahead,  and  the  train  in  starting  injured  the  brakeman. 
It  was  held  that  the  negligence  of  the  conductor  in  stJ^rting  the  train 
without  a  signal  from  the  brakem-an,  and  not  failure  to  have  the 
chains  repaired  so  that  the  cars  could  be  uncoupled  with  the  lever, 
was  the  proximate  cause  of  the  accident. 

Accumulation  of  Fire-damp  in  Mine — Fellow  Servant  Using 
Lighted  Lamp  Instead  of  Safety-lamp. — In  Berns  v.  Gaston  Gas  Coal 
Co.,  27  W.  Va.  285,  it  is  held  that  where  it  appears  that  the  owner  of 
a  coal  mine  was  negligent  in  allowing  ^re-damp  to  accumulate  in 
their  mine,  which  will  not  cause  injury  until  ignited,  and  it  was 
ignited  by  a  fellow  servant,  who  went  into  the  mine  with  a  lighted 
lamp  instead  of  a  safety-lamp,  contrary  to  his  master's  orders,  and 
another  servant  was  injured  by  the  consequent  explosion,  the  master 
cannot  be  held  responsible,  the  immediate  cause  of  the  accident  being 
the  negligence  of  a  fellow  servant. 

Injury  to  Miner — Defectively  Constructed  Mine  Shaft  and  Negli- 
gence of  Fellow  Servant  in  Throwing  Timber  into  Shaft. — In  Kevern 
V.  Gold  &  Silver  Min.  Co.,  70  Cal.  392,  11  Pac,  740,  it  appeared  that 
plaintiff  was  an  employee  in  defendant's  mine;  that  the  shaft  of  the 
mine  was  divided  by  a  frame-work  of  posts  into  two  compartments, 
one  of  which  was  provided  with  a  ladder-way  for  the  use  of  the  em- 
ployees; that  plaintiff,  while  ascending  the  ladder,  was  struck  by  a 
timber  negligently  thrown  by  his  fellow  servant  into  the  shaft.  It 
was  held  that  the  employer  was  not  liable,  although  the  partition  be- 
tween the  compartments  may  have  been  defectively  constructed   or 
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insufficient  in  other  particulars,  as  the  proximate  cause  of  the  accident 
was  the  negligence  of  a  fellow  servant. 

Collisions  between  Sections  of  Train — Defective  Coupling  and  Neg- 
ligence in  Management  of  Sections. — In  Richmond  &  D.  R.  Co.  v. 
Tribble*s  AdmV,  97  Va.  495,  24  S.  E.  278,  it  o^ppeared  that  decedent 
was  riding  with  another  brakeman  upon  the  rear  section  of  a  train 
which  had  parted  because  of  defective  couplings,  that  after  the  train 
parted,  the  sections  ran  for  five  miles  before  the  collision,  a  part  of 
the  distance  being  over  an  ascending  grade;  that  the  section  upon 
which  decedent  was  riding  was  properly  supplied  with  brakes,  and 
could  have  been  stopped;  and  that  the  engineer  failed  to  keep  his 
train  in  motion,  as  required  by  a  rule  of  defendant,  until  he  knew 
the  rear  section  had  been  stopped.  It  was  held  that  the  proximate 
cau.^e  of  the  collision  wqs  eitner  the  negligence  of  decedent  or  his 
fellow  brakeman  in  failing  to  stop  the  rear  section,  or  the  negligence 
of  the  engineer  in  stopping  the  first  section  before  he  knew  the  rear 
section  had  stopped,  and  not  the  defective  couplings,  and  therefore, 
as  matter  of  law,  the  railroad  was  not  liable. 

A.  R.  Y. 


Baker's  Adm'r  v,  Lexington  &  E.  Ry.  Co. 

(Court  of  Appeals  of  Kentucky,  Oct.  10,  1905.) 
[89  S.  W.   Rep.  149.] 

Master  and  Servant — Death  of  Servant — Emplosrment — Evidence.* 

— ^Deceased,  who  was  foreman  of  a  day  railroad  gravel  dump  crew, 
tt-as  requested  by  the  foreman  of  the  entire  day  crew  to  tell  the  night 
dump  crew  to  do  some  drilling  ahead  of  the  steam  shovel,  j^nd  for  this 
purpose  deceased  returned  to  the  gravel  pit  after  the  expiration  of  his 
hour  of  service  in  company  with  the  foreman  of  the  night  crew,  and 
was  asked  by  the  latter  to  light  certain  lamps  on  the  caboose,  after 
which  deceased  was  killed  by  the  caving  of  the  embankment  while 
between  the  steam  shovel  and  the  wall  of  the  pit.  Held,  that  the  mes- 
sage given  deceased  in  reference  to  the  drilling  and  the  night  fore- 
man's request  that  he  light  the  lamps  was  not  evidence  th^t  deceased 
was  in  defendant's  employment  at  the  time  he  was  killed. 

Same— Voluntary  Ezplosure  to  Danger. — Where,  m  an  action  for 
the  death  of  a  servant  by  the  caving  of  a  railroad  gravel  pit,  there 
was  no  proof  that  it  was  necessary  or  proper  in  the  performance  of 
deceased's  employment  to  have  placed  himself  between  the  steam 
shovel  and  the  wall  of  the  pit  where  he  was  killed,  defendant  was 
not  liable  therefor. 

Appeal  from  Circuit  Court,  Clark  County. 
"Not  to  be  officially  reported." 

Action  by  James  Baker's  administrator  against  the  Lexin^on 
&'  Eastern  Railway  Company.  From  a  jud^fment  for  defendant, 
plaintiff  appeals.     Affirmed. 

/.  Smith  Hays  and  Leland  Hathaway,  for  appellant. 
Beckner  &  jouett,  for  appellee. 


*For  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  employees  of  a  railroad  company,  see  foot-notes  appended  to 
Parrott  v.  Chic^Ro  Great  Western  Ry.  Co.  (Iowa),  16  R.  R.  R.  253, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  foot-notes  appended  to  Atlanta  & 
W.  P.  R.  Co.  V.  West  (Ga.),  14  R.  R.  R.  548,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  548. 
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NuNN,  J.  The  appellant  instituted  this  action  to  recover  dam- 
ages of  the  appellee  for  the  alleg^ed  negflig^ent  killing  of  his  in- 
testate by  placing  him  in  a  dang^erous  and  unsafe  place  to  work, 
and  that  it  knew,  or  by  the  exercise  of  ordinary  care  could  have 
known,  of  its  dangerous  and  unsafe  condition.  The  appellee 
answered,  controverting  the  petition.  Upon  the  trial  the  apF>el- 
lant  introduced  his  evidence,  and  on  motion  of  appellee  the 
court  gave  a  peremptory  instruction  to  the  jury  to  find  for  the 
appellee.    Of  this  appellant  complains. 

Baker  was  killed  by  the  caving  in  of  a  bank  of  earth  at  a  steam 
shovel  which  was  being  operated  by  the  appellee  on  its  road 
between  Winchester  and  Clay  City.    The  shovel  was  woricing  on 
the  north  side  of  the  track ;  that  is,  on  the  left  side  as  one  goes 
toward  Clay  City.    The  shovel  was  mounted  on  trucks,  and  was 
moved  along  the  rails  like  any  other  car.    This  track  upon  which 
the  shovel  was  moved  was  a  temporary  track,  and  was  extended 
as  the  shovel  removed  the  earth  in  front  of  it.    This  shovel  also 
removed  the  earth  for  a  space  of  about  12  or  15  feet  to  the  left 
of  this  temporary  track,  and  by  means  of  a  crane  the  dirt  was 
swung  around  and  dumped  into  cars  on  the  loading  track  on  the 
right  side  of  the  shovel.    The  embankment  on  which  the  shovel 
was  working  was  18  or  20  feet  high,  but  the  shovel  would  not 
reach  up  to  a  greater  height  than  12  or  15  feet,  thereby  at  times 
leaving  a  projection  out  over  the  wall  of  the  embankment.    At 
the  time  Baker  was  killed  he  was  situated  between  the  car  upon 
which  the  shovel  was  located  and  this  embankment.    The  purpose 
for  which  he  was  there,  if  he  had  any  purpose,  was  not  shown  bv 
the  evidence ;  nor  was  it  shown  that  any  workman  had  any  busi- 
ness between  this  car  and  the  embankment  at  any  time ;  nor  was 
it  shown  by  the  proof  that  any  one  in  charge  of  the  crew  of 
hands,  or  any  member  of  the  crew,  had  any  knowledge  or  infor- 
mation that  Baker  was  situated  there.     The  proof  also  shows 
that  Baker  was  not  a  member  of  the  shovel  crew,  but  that  he  was 
foreman  of  the  dumping  crew,  which  hauled  the  dirt  to  a  trestle 
about  three  miles  from  that  place  in  the  direction  of  Winchester, 
near  the  residence  of  the  deceased.     This  shovel  worked  con- 
tinuously ;  appellant's  intestate  belonging  to  the  day  crew,  work- 
ing from  6  to  6.     It  was  the  custom  of  the  deceased,  after  his 
day's  work  was  done,  to  ride  down  on  a  load  of  dirt  to  this 
trestle.    On  this  occasion  it  was  necessary  for  the  engine  of  the 
work  train  to  be  run  to  Clay  City  for  water  and  coal  for  the  night 
run,  and  the  deceased  went  with  the  engine  on  this  trip.    While 
at  Clay  City  he  was  told  by  one  Hutchison,  the  foreman  of  the 
entire  day  crew,  to  tell  the  night  dump  crew  to  do  some  drilling 
ahead  of  the  shovel.    He  returned  with  the  engine  to  the  shovel 
in  company  with  one  Roberts,  the  foreman  of  the  entire  night 
crew.    Roberts  testified  that  upon  their  arrival,  and  when  near 
the  caboose.  Baker  asked  him  if  there  was  anything  he  could  do 
for  him,  and  he  answered  and  told  him.  "No,  not  unless  he  would 
light  the  lights  on  the  caboose."    This  was  8  or  10  minutes  before  • 
he  was  killed,  and  was  the  last  seen  of  him  by  Roberts.    One  or 
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two  of  the  members  of  the  nigfht  dump  testified  that,  about  two 
or  three  minutes  before  he  was  killed,  they  met  him  on  the 
south  or  ri^ht  side  of  the  shovel,  between  it  and  the  loading* 
track,  when  he  delivered  the  messag;e  from  Hutchison  with 
reference  to  the  drilling:.  This  was  the  last  seen  of  him  before 
he  was  killed,  at  about  7  o'clock  p.  m. 

Appellant  contends  that  the  messag^e  gfiven  him  by  Hutchison 
with  reference  to  drillingf,  and  that  which  took  place  between  him 
and  Roberts  with  reference  to  ligfhting:  the  lamps,  was  some  evi- 
dence of  deceased's  employment  and  bein^  in  the  service  of 
appellee  at  the  time  he  was  killed.  We  cannot  agfree  with  this 
contention;  but,  admitting  it  to  be  correct,  still  the  appellant 
cannot  recover,  for  there  was  not  a  scintilla  of  proof  showing^ 
that  it  was  necessary  or  proper,  in  the  performance  of  such 
employment,  to  have  placed  himself  in  the  situation  he  was  at 
the  time  he  was  killed. 

Wherefore  the  judg^nent  is  affirmed. 


Western  Ry.  op  Alabama  v,  Russell. 

(Supreme  Court  of  Alabama,  June  30,  1905.) 

[39  So.  Rep.  311.] 

Appeal — ^Assignments  of  Error — ^Brief  of  Appellant. — A  brief  of  ap- 
pellant, which  asserts  that  he  insists  on  the  assignments  of  error  that 
the  court  erred  in  overruling  demurrers  to  the  complaint,  and  refers 
the  court  to  the  assignments  of  error  and  the  demurrers  as  set  forth 
in  the  record,  amounts  to  no  such  insistence  as  makes  it  the  duty  of 
the  court  to  review  the  assignments. 

If  aster  and  Servant — ^Deam  of  Railway  Employee— Complaint — Suf- 
ficiency,— A  complaint,  in  an  action  against  a  railway  company  for 
the  death  of  an  engineer  due  to  a  defective  roadbed,  which  alleges  in 
different  counts  that  the  negligence  of  the  comps^ny  consisted  in  the 
failure  to  maintain  the  track  in  proper  condition,  and  that  a  culvert 
was  defectively  constructed,  in  that  it  wsis  too  small  to  carry  off 
water  during  heavy  rains,  and  in  that  the  materials  of  which  it  was 
constructed  had  become  weakened  by  decay,  sets  forth  a  cause  of 
action  in  each  count. 

Appeal — Harmless  Error. — The  error  in  sustaining  a  demurrer  to  a 
plea  IS  harmless,  where  defendant  has  the  benefit  of  the  facts  alleged 
under  the  general  issue. 

Master  and  Servant — Death  of  Employee — ^Answer — Su£Bciency. — 
Where  the  complainant  in  an  action  against  ^  railroad  company  for 
the  negligent  death  of  an  engineer,  due  to  a  defective  roadbeo,  alleges 
that  the  company  negligently  failed  to  warn  decedent  of  the  condi- 
tions of  the  roadbed,  a  plea  that  decedent's  death  resulted  from  a 
washout  occasioned  by  a  rainfall  so  heavy  as  to  amount  to  an  act  of 
God  is  insufRcient. 

Same— Railways— Dnty  to  Warn  Trainmen.* — It  is  the  duty  of  a 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  warn  and  instruct  its  employees,  see  foot-notes 
appended  to  Crane  v.  Chicago,  etc.,  R.  Co.  (Iowa),  14  R.  R.  R.  842, 
37  Am.  &  Eng.  R.  Cas.,  N.  S.,  842;  Meehan  v.  Holyoke  St.  Ry.  Co. 
(Mass.),  14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331;  Rogers 
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railway  company  to  give  warning  to  trainmen  having  no  duties  to 
perform  in  regard  to  the  proper  maintenance  of  the  track  or  dangers 
therein,  and  they  have  ^  right  to  assume  that  the  track  is  in  a  safe 
condition. 

Same — Death  of  Employee — Contributory  Negligence — ^Plea — Suf- 
ficiency.— A  plea,  in  an  action  against  a  railway  company  for  the  death 
of  an  engineer  occasioned  by  ^  defective  roadbed,  which  alleges  that 
decedent  was  notified  that  there  had  been  heavy  rains  along  the  line 
of  railway,  and  was  cautioned  to  look  out  for  high  water  at  water- 
ways, but  which  fails  to  allege  that  the  engineer  was  informed  of  the 
dangerous  conditions  existing  at  the  place  of  the  accident,  or  that, 
had  he  kept  a  lookout,  he  could  have  discovered  the  danger  in  time 
to  avoid  the  accident,  fails  to  allege  contributory  negligence. 

Same. — An  averment  that  an  engineer  so  negligently  operated  his 
engine  and  train  as  to  run  into  a  washout,  which  could  have  been 
avoided  by  the  use  of  ordinary  care,  is  a  conclusion  of  the  pleader, 
and  does  not  show  contributory  negligence  on  his  ps^rt,  precluding  a 
recovery  for  his  death. 

Same — ^Duty  of  Railway  Engineer  to  Examine  Track. — ^A  railway 
engineer,  who  received  notice  that  there  had  been  a  heavy  rainfall 
along  the  company's  line,  and  who  was  cautioned  to  look  out  for  high 
water  at  waterways,  was  not  required,  in  order  to  relieve  himself  from 
the  charge  of  contributory  negligence,  precluding  a  recovery  for  his 
death  occasioned  by  his  running  into  a  was^hout,  to  do  more  in  the 
examination  of  the  roadways  or  waterways  than  might  be  done  con- 
sistently with  the  performance  of  his  duties  as  engineer. 

Same — Injury  to  Railway  Engineer — Contributory  Negligence. — ^A 
railway  engineer,  who  knew  the  locality  where  an  accident  occurred 
resulting  in  his  death,  but  who  was  not  informed  of  any  conditions 
existing  at  that  place  at  the  time,  was  not  guilty  of  contributory  neg- 
ligence because  he  failed  to  exercise  greater  care  at  that  place  than  at 
other  like  places. 

Same — ^Assumption  of  Risk — Plea. — A  plea,  in  an  action  against  a 
railway  company  for  the  death  of  an  engineer  occasioned  by  a  defect 
in  the  roadbed,  which  alleges  that  the  injury  occurred  immediately 
after  an  excessive  rainfall  on  the  company's  line,  that  decedent  "knew 
this  fact  and  also  knew  the  condition  of"  the  company's  roadbed  at 
the  place  of  the  accident,  and  that  with  such  knowledge  he  voluntarily 
undertook  to  operate  an  engine  and  train,  does  not  show  that  he  as- 
sumed the  risk  of  injury  due  to  a  defective  culvert  in  the  roadbed, 
rendered  defective  by  the  rain,  because  it  fails  to  allege  what  "con- 
dition" decedent  knew,  or  that  he  knew  of  any  condition?  rendering 
the  track  dangerous. 

Same — Risk  Assumedf — Before  a  railway  engineer  operating  an 
engine  and  train  assumes  the  risk  of  injury  resulting  from  a  defect  in 

V.  Cleveland,  etc.,  Ry.  Co.  (111.),  14  R.  R.  R.  846,  37  Am.  &  Eng.  R. 
Cas.,  N.  S.,  846;  Weed  v.  Chicago,  etc.,  Ry.  Co.  (Neb.),  13  R.  R,  R. 
797,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  797;  Tennessee  Coal  Iron  &  R, 
Co.  V.  Jarrett  (Tenn,),  13  R.  R.  R.  589,  36  Am.  &  Eng.  R.  Cas.,  N. 

O.,    589. 

tFor  the  authorities  in  this  series  on  the  question  whether  train- 
men assume  the  risks  from  defective  tracks,  see  foot-note  appended 
to  Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  14  R.  R.  R.  514,  37  Am.  & 
Eng.  R.  Cas.,  N.  S.,  514. 

For  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  railroad  em- 
ployees, see  foot-note  appended  to  Woods  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  15  R.  R.  R.  365,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  Foster 
V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  14  R.  R.  R.  538,  37  Am.  &  Eng.  R. 
Cas..  N.  S.,  538;  Chicago,  etc.,  Ry.  Co.  v.  Barnes  (Ind.),  14  R.  R.  R. 
531,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  531;  Murphy  v.  New  York,  etc., 
R.  Co.  (Mass.),  14  R.  R.  R.  346,  37  Am  &  Eng.  R.  Cas.,  N.  S.,  346; 
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the  roadbed  occasioned  by  a  heavy  rainfall,  it  must  appear  either  that 
he  was  warned  of  the  danger  or  that  it  was  open. 

Same — Contributory  Negligence — ^Plea. — A  plea,  in  an  action 
against  a  railway  company  for  the  death  of  an  engineer  occasioned  by 
a  defect  in  a  culvert  in  the  roadbed  caused  by  an  excessive  rainfall, 
which  alleges  that  decedent  was  notified  by  the  company  before  he 
reached  the  place  of  the  accident  that  there  had  been  heavy  rains  at 
that  place,  and  was  cautioned  to  look  out  for  high  water  at  that  place, 
and  that  nevertheless  he,  with  full  knowledge  of  the  location,  negli- 
gently failed  to  approach  the  place  with  caution,  but  negligently  ran 
his  train  over  the  same  at  a  'high  rate  of  speed,  does  not  show  con- 
tributory negligence  on  his  part,  because  it  fails  to  allege  that  he 
failed  to  look  out  for  high  water,  or  that,  if  he  had  done  so,  he  coulH 
have  seen  the  dangers,  and  the  averment  that  he  had  full  knowledge 
of  the  location  is  not  an  allegation  that  he  knew  that  the  culvert  was 
defective. 

Same — ^Assumption  of  Risk — Plea. — A  plea,  in  an  action  against  a 
railway  company  for  the  death  of  an  engmeer  occasioned  by  a  ws^sh- 
out,  which  alleges  that  the  injury  occurred  immediately  after  an  ex- 
cessive fall  of  rain  on  the  line  of  railway,  thsit  decedent  was  notified 
thereof  and  was  cautioned  to  look  out  for  high  water  at  the  place  of 
the  accident,  and  that  he  with  such  knowledge  voluntarily  undertook 
to  run  an  engine  and  train  over  the  place,  does  not  show  that  he  as- 
sumed the  risk;  there  being  no  facts  showing  that  the  danger  was 
obvious  or  that  decedent  knew  the  defect. 

Same — ^Demurrer  to  Special  Plea. — In  an  action  against  a  railway 
company  for  the  death  of  an  engineer,  occasioned  by  a  defect  in  tihe 
roadbed,  the  company  pleaded  the  general  issue  to  the  complaint 
charging  negligence.  It  also  pleaded  that  the  injury  complained  of 
was  the  result  of  mere  accident  Held,  that  a  demurrer  to  the  latter 
plea  was  properly  sustained,  as  the  fact  stated  therein  was  provable 
under  the  general  issue. 

Death  by  Wrongful  Act--Set-Off— Statutory  Provisions.— Under 
Code  1896,  §  27,  providing  that  in  actions  for  death  by  wrongful  act 
the  damages  recoverable  are  not  subject  to  the  payment  of  the  lia- 
bilities of  the  decedent,  a  railway  company,  when  sued  for  the  negli- 
gent death  of  an  engineer  occasioned  by  a  defect  in  the  roadbed,  can- 
not set  off  damages  to  its  cars  by  reason  of  decedent's  negligence. 

Master  and  Servant — Injury  to  Employee — Complaint — ^Answer^ — 
Where  the  complaint,  in  an  action  against  a  railroad  company  for 
the  death  of  an  engineer  occasioned  by  a  defect  in  the  roadbed,  al- 
leged the  negligent  failure  of  the  company  to  give  warning  to  de- 
cedent of  the  dangerous  condition  existing  where  the  injury  occurred, 
a  plea  which  alleged  that  the  company's  servants  did  not  know  of  the 
conditions  in  time  to  give  warning  was  bad  for  failing  to.  show  that 
the  company  had  made  efforts  to  inform  itself. 

Same. — Where,  in  an  action  against  a  railway  company  for  the 
death  of  an  engineer  occasioned  by  a  defect  in  the  roadb.ed,  the  com- 
plaint alleged  that  the  company  was  negligent  in  failing  to  warn  de- 
cedent of  the  dangers,  and  the  company  pleaded  the  general  issue,  so 
that  evidence  showing  that  it  was  not  negligent  was  s^dmissible,  the 
question  of  the  sufficiency  of  a  plea  alleging  that  the  company's  serv- 
ants did  not  know  of  the  defect  in  time  to  give  warning  was  imma- 
terial. 

Bill  of  Exceptions — Signing---Extension  of  Time — Validity  of  Or- 
der.— An  order  extending  the  time  for  signing  the  bill  of  exceptions, 
made  by  the  court  and  not  by  the  judge,  is  not  valid. 

Foster  v.  New  York,  N.  H.  &  H.  R.  Co.  (Mass.),  14  R.  R.  R.  343,  37 
Am.  8c  Eng.  R,  Cas.,  N.  S.,  343;  Meehan  v.  Holyoke  St  Ry.  Co. 
(Mass.),  14  R.  R.  R.  331,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  331;  Shaw  v. 
Manchester  St.  Ry.  (N.  H.),  14  R.  R.  R.  275,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  275. 
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Appeal  from  City  Court  of  Montffomer>' ;  A.  D.  Sayre,  Judg^e. 

Action  by  Annie  Russell,  as  administratrix  of  Thomas  J. 
Russell,  deceased,  ag^ainst  the  Western  Railway  of  Alabama. 
From  a  judgement  for  plaintiff,  defendant  appeals.    Affirmed. 

George  P.  Harrison,  for  appellant. 

Crum  &  Weil  and  /.  M,  Chilton,  for  appellee. 

Tyson,  J.  This  action  is  by  the  personal  representative  of 
Thomas  J.  Russell,  deceased,  to  recover  damag^es  for  alleged 
iieg^lig^ence  on  the  part  of  defendant  resulting^  in  his  death.  The 
complaint  as  origfinally  filed  comprised  six  counts,  and  nine  others 
were  added  by  amendment.  Counts  8  and  10  were  withdrawn, 
and  the  trial  was  had  on  the  remaining  counts.  To  each  count 
a  demurrer  was  interposed,  which  was  overruled  by  the  trial 
court.  These  several  rulingfs  are  assig;ned  as  error.  There  is, 
however,  no  such  insistence  in  brief  of  appellant's  counsel  on 
these  assigfnments  of  error  as  devolves  upon  us  the  dut>^  of 
passing^  upon  them.  All  that  is  said  is  that  they  are  insisted  on, 
and  we  are  referred  to  the  assig^nments  of  error,  and  the  de- 
murrers as  set  forth  in  the  record.  This  amounts  to  no  insist- 
ence. Williams  v,  Spra^ins,  102  Ala.  424,  431,  IS  Soudi.  247; 
Ward  V,  Hood,  124  Ala.  574,  27  South.  245,  82  Am.  St.  Rep. 
205;  Syllacaugfa  Land  Co.  v.  Hendrix,  103  Ala.  254,  15  South. 
594;  2  Mayfield's  Digr.  p.  133,  §  77  et  seq. 

We  have,  however,  examined  each  count  of  the  complaint 
upon  which  the  case  was  tried,  and  find  that  each  states  a  cause 
of  action.  In  some  of  the  counts  the  negfligfence  is  alleged  in 
g^eneral  terms  to  have  consisted  in  the  failure  to  maintain  the 
track  in  proper  condition  for  the  passage  of  trains;  in  others, 
that  the  culvert  was  defectively  constructed;  in  others,  the  de- 
fect in  the  construction  of  the  culvert  is  stated  more  specifically 
to  have  consisted  in  the  fact  that  it  was  too  small  to  carry  off  the 
water  that  would  accumulate  during  heavy  rains ;  and  in  others, 
that  the  materials  of  which  the  culvert  was  constructed  had  be- 
come weakened  by  decay.  There  were  also  two  counts  (seventh 
and  eig^hth)  predicated  on  the  alleg^ed  failure  of  the  servants  of 
defendant'  to  gfive  warning:  to  plaintiff's  intestate  of  the  conditions 
as  they  existed  at  the  time  of  the  disaster. 

The  defendant  filed  originally  12  pleas,  and  a  like  number 
were  added  by  amendment.  Of  these,  1  was  the  gfeneral  issue, 
and  2,  3,  4,  5,  13,  14,  15,  and  16,  to  which  demurrers  were  sus- 
tained, set  up  in  different  forms  that  the  washing^  away  of  the 
culvert  and  the  death  of  Russell  resulted  from  a  rainfall  so 
severe  and  unexampled  in  character  as  to  amount  to  the  "act  of 
God."  Without  considering  the  various  grounds  of  demurrer 
interposed  to  each  of  these  pleas,  sufiice  it  to  say  that,  if  they 
presented  a  defense  to  the  action  and,  therefore,  the  court  erred 
in  sustainingf  the  demurrer,  the  defendant  could  have  had  the 
benefit  of  each  of  them  under  the  plea  of  the  g^eneral  issue.  The 
ruling^s  must  therefore  be  reg;arded  as  innocuous.     Louisville  & 
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N.  R.  Co.  V.  Hall,  131  Ala.  161,  32  South.  603.    But,  aside  from 
this,  they  were  clearly  no  answer  to  the  seventh  count. 

Pleas  7,  8,  9,  11,  21,  22,  and  23  invoke  either  the  defense  of 
contributory  ne^li^ence,  or  that  plaintiflF's  intestate  assumed  the 
risk  of  the  injury  which  caused  his  death.  Plea  7  is  as  follows : 
"That  before  plaintiff's  intestate  sustained  the  injury  complained 
of  as  alleged  in  said  complaint,  and  while  in  charge  of  said  train, 
he  was  notified  by  defendant  that  there  had  been  heavy  rains 
alon^  the  line  of  defendant's  railway,  and  was  cautioned  to  look 
out  for  hig^h  water  at  all  low  places  and  waterways ;  that  notwith- 
standing said  notification  and  caution,  and  in  disrei^ard  thereof, 
the  said  intestate  so  carelessly  and  neg;lig^ently  operated  said 
en^ne  and  train  as  to  run  into  a  washout,  which  could  have  been 
avoided  by  the  use  of  reasonable  care  and  dilifi;ence.  Wherefore 
defendant  avers  the  injury  complained  of  was  the  result  of  the 
careless  and  ne^li^ent  conduct  of  plaintiff's  intestate  in  disre^^rd 
of  such  notice  and  caution  in  operating^  said  enf^ine  and  train, 
thereby  contributing;  to  his  own  injury,  and  that  such  careless  and 
neg^lig^ent  conduct  was  the  proximate  cause  of  the  injury  com- 
plained of." 

Speaking  of  the  duties  railway  companies  owe  their  employees 
operating;  their  trains,  we  said,  in  Northern  Ala.  Ry.  Co.  z/..Shea, 
37  South.  796:    "Trainmen  do  not  assume  the  risk  of  defective 
track  conditions.    They  have  a  ri8:ht  to  assume  that  the  track  is 
safe.    It  is  not  their  duty,  but  the  duty  of  their  employers,  to 
keep  it  in  proper  condition.     The  acquaintance  which  trainmen 
are  required  to  have  with  the  premises,  and  to  acquire  which 
they  are  carried  over  the  road  on  trains  before  being;  put  in 
charg;e  of  trains,  is  more  an  acquaintance  with  the  line,  so  to  say, 
than  with  the  track.    They  must  know,  and  in  the  way  indicated 
they  are  taugfht,  the  conditions  of  the  line  in  respect  of  stations, 
stopping;  places,  switches,  g;rades,  curves,  and  distances.     With 
these  thing;s  they  have  to  do;  but  not  with  the  track  itself  in 
respect  of    its   condition    and   maintenance.     This   plaintiff,   a 
brakeman,  was  not  charg;ed  with  knowledg;e  of  the  defects  in 
this  track,  but,  on  the  contrary,  had  a  rig;ht  to  assume  without 
investig^ation  that  the  track  was  in  g;ood  and  safe  condition." 
The  same  principle  was  also  declared  in  L.  &  N.  R.  R.  Co.  v. 
Baker,  106  Ala.  624,   17  South.  452;  Union   Pac.   Rv.   Co.  v, 
0;Brien,  161  U.  S.  457,  16  Sup.  Ct.  618,  40  L.  Ed.  766.    For  a 
failure  to  dischargee  these  duties,  the  defendant  could  not  relieve 
itself  by  any  such  g;eneral  notification  or  caution  as  is  alleg;ed  in 
the  plea.   In  Dresser  on  Employer's  Liability  Act,  §  99,  it  is  said : 
*'The  master  does  not  discharg;e  the  duty  cast  upon  him  by  g;iving; 
a  s:eneral  warning;  of  dang;er,  but  he  is  bound  so  to  point  out  and 
instruct  about  the  risk  that  the  servant  may  appreciate  what  he 
1^  to  encounter,  and  know  how  he  may  avoid  it.    Mere  informa- 
tion in  advance  that  the  service  g;enerally,  or  a  particular  thing: 
connected  with  it,  was  dangferous,  mig;ht  g;ive  him  no  adequate 
notice  or  understanding;  of  the  kind  and  deg;ree  of  dang;er  which 
would  necessarily  attend  the  actual  performance  of  his  work." 
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It  is  true  the  statement  quoted  relates  to  the  duty  imposed  upon 
the  master  to  g^ive  warning^  of  latent  dangers  or  to  inexperienced 
servants  in  respect  to  the  appliances  with  which  they  have  to  do. 
But  certainly  the  duty  of  the  employer  would  not  be  less  in 
respect  to  trainmen  who  had  no  duties  to  perform  regarding  the 
proper  maintenance  of  the  track.  It  is  not  alleg^ed  that  the 
engineer  was  informed  of  the  dangerous  conditions  existing  at 
the  culvert,  or  that,  had  he  kept  a  lookout,  he  could  have  as- 
certained those  conditions  in  time  to  have  averted  the  injury. 
The  averment  that  he  so  carelessly  and  negligently  operated  his 
engine  and  train  as  to  run  into  a  washout,  which  could  have 
been  avoided  by  the  use  of  ordinary  care  and  diligence,  is  the 
mere  statement  of  the  conclusion  of  the  pleader,  and  is  not  per- 
missible in  pleading  contributory  negligence,  where  the  facts  must 
be  averred.  S.  R.  Co.  v.  Shelton,  136  Ala.  191,  34  South.  194; 
Railroad  Co.  v,  Herndon,  100  Ala.  451,  14  South.  287;  L.  &  N. 
R.  R.  Co.  V.  Markee,  103  Ala.  160,  15  South.  511,  49  Am.  St. 
Rep.  21.    The  court  did  not  err  in  sustaining  the  demurrer. 

Plea  8  was  substantially  the  same  as  7,  with  the  added  aver- 
ment "that  notwithstanding  said  notification  and  caution,  and 
in  disregard  thereof,  the  said  intestate  carelessly  and  negligently 
ran  his  said  train  at  a  rapid  rate  of  speed,  without  ascertaining 
the  condition  of  the  road  ahead  of  him,  which  he  could  have 
done  by  the  use  of  proper  care  and  diligence,"  etc.  It  will  be 
seen  that  the  plea  is  open  to  the  same  criticism  as  the  seventh. 
It  was  not  the  duty  of  the  engineer,  on  any  such  general  notice, 
to  do  more  in  the  way  of  examination  of  the  roadways  or  water- 
ways than  could  be  done  consistently  with  the  performance  of 
his  own  duties  as  engineer;  and  there  is  no  averment  that,  con- 
sistently with  the  performance  of  his  own  duties,  he  could  have 
discovered  the  situation  at  the  point  where  he  was  injured. 

Plea  9  was  the  same  as  7  and  8,  with  the  added  averment  that 
the  deceased,  "well  knowing  the  location  at  the  place  where  it 
is  alleged  he  was  injured,  and  thai  it  was  a  waterway,  negli- 
gently and  carelessly  failed,  before  attempting  to  run  his  said 
engine  and  train  thereover,  to  ascertain  the  condition  of  the 
track  or  roadway  over  said  waterway."  The  added  averment 
falls  far  short  of  correcting  the  defects  pointed  out  in  the  former 
pleas.  The  only  fact  added,  as  imposing  upon  the  engineer  the 
duty  of  examining  the  road  at  the  place  where  he  was  injured, 
is  "that  he  well  knew  the  locality."  There  is  no  averment  that 
he  knew  or  was  informed  of  any  conditions  existing  at  the  place 
at  the  time  that  required  greater  care  on  his  part  than  at  other 
waterways. 

Plea  11  invokes  as  a  defense  the  assumption  of  risks.  It  is 
alleged  "that  the  injury  complained  of  occurred  immediately  after 
a  very  heavy  and  excessive  fall  of  rain  on  the  line  of  defendant's 
railway,  the*  plaintiff's  intestate  knew  this  fact  and  also  knew 
the  condition  of  defendant's  roadway  at  said  place,  and  with  such 
knowledge  voluntarily  undertook  to  operate  said  engine  and 
train  at  said  time  and  place,  and  thereby  assumed  the  risk  of  the 
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injur}'  which  resulted  in  his  death."  Whether  deceased  knew 
of  the  condition  of  defendant's  roadway  at  said  place,  as  those 
conditions  existed  at  the  time  he  attempted  to  cross,  the  plea 
does  not  aver.  Construing  its  averment  most  strongly  against 
the  pleader,  he  possessed  only  such  knowledge  of  its  conditions 
as  he  had  previously  acquired.  It  does  not  appear  what  "condi- 
tion" deceased  knew,  and  there  is  an  evident  failure  to  allege 
that  he  knew  of  any  conditions  existing  at  the  time  that  made  it 
dangerous  to  cross  with  his  engine  and  train.  Before  it  could 
be  said  he  assumed  the  risk,  it  must  appear  either  that  he  was 
properly  warned  of  the  danger  or  that  it  was  open  and  patent. 
L  &  N.  R.  R.  Co.  v,  Stutts,  105  Ala.  368,  17  South.  29,  S3  Am. 
St.  Rep.  127:  L.  &  N.  R.  R.  Co.  v.  Baker,  106  Ala.  624,  17  South. 
452:  A,  G.  S.  R.  R.  Co.  v.  Brooks,  135  Ala.  401,  33  South.  181, 
and  authorities  there  cited. 

Plea  21  alleges  that  "plaintiff's  intestate  was  guilty  of  con- 
tributory negligence  in  that  before  he  had  reached  the  place 
where  he  was  injured  he  was  notified  by  the  defendant  that  there 
had  been  very  heav>'  rains  at  the  place  where  the  injury  occurred, 
and  cautioned  to  look  out  for  high  water  at  said  place;  that 
notwithstanding  said  notification  and  caution,  which  was  given 
in  ample  time  for  said  intestate  to  have  acted  thereon,  and  in 
disregard  thereof,  he  (plaintiff's  intestate,  with  a  full  knowledge 
of  the  location  where  said  injury  occurred,  negligently  failed  to 
approach  said  place  with  caution,  but  negligently  and  carelessly 
ran  his  engine  and  train  over  the  same  at  a  high  rate  of  speed," 
etc.  It  will  be  observed  it  is  not  alleged  that  plaintiff's  intestate 
failed  "to  look  out  for  high  water  at  said  place,"  or  that,  if  he 
had  done  so,  he  could  have  seen  the  conditions  that  made  it 
obviously  dangerous  to  attempt  to  cross.  The  averment  that  he 
had  "full  knowledge  of  the  location"  is  by  no  means  the  equiva- 
lent of  an  allegation  that  he  knew  the  culvert  had  been  washed 
out,  or  the  dangerous  condition  caused  by  the  stoppage  of  the 
water,  or  that  he  could  have  discovered  the  danger  by  the  ex- 
ercise of  due  care;  and  the  failure  to  make  these  necessary 
avermems  is  not  remedied  by  the  statement  that  deceased  "negli- 
gently and  recklessly  ran  his  engine  and  train  over  the  same  at 
a  high  rate  of  speed" — a  mere  conclusion  of  the  pleader  which, 
as  we  have  said  above,  is  an  insufficient  averment  in  pleas  of  this 
character. 

The  twenty-second  plea  sets  up  contributory  negligence,  and  is 
substantially  the  same  as  the  seventh  and  eighth.  It  avers  the 
same  notification  that  heavy  rains  had  fallen  along  the  line  of 
the  defendant's  road,  and  the  same  caution  to  look  out  for  high 
water  at  all  low  places  and  waterways.  It  is  alleged  that,  not- 
withstanding said  notification  and  caution,  "said  intestate  care- 
lessly and  negligently  ran  his  said  engine  and  train  at  a  rapid  rate 
of  speed,  without  ascertaining  the  condition  of  the  road  ahead 
of  him,  which  he  could  have  done  bv  the  use  of  the  proper  care 
and  diligence,  and  which  it  was  his  duty  to  do  before  attempting 
to  pass  over  the  place  where  the  injury  occurred,  Wherefore," 
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etc.  What  we  have  said  in  respect  to  the  seventli  and  eig^hth 
pleas  is  applicable  to  this  one.  Furthermore,  it  is  not  alleg^ed 
that  he  failed  to  keep  a  lookout,  or  that  he  could  have  maintained 
such  a  lookout,  consistently  with  his  other  and  primary  duties, 
as  would  have  enabled  him  to  ascertain  the  conditions  then 
existing,  and,  finally,  the  breach  of  duty  is  alleged  by  way  of 
conclusion  merely. 

The  defense  of  the  assumption  of  the  risk  was  invoked  by  the 
twenty-third  plea,  which  alleg^ed  that  "the  injury  occurred  im- 
mediately after  a  very  heavy  and  excessive  fall  of  rain  on  the 
line  of  defendant's  railway,  and  that  plaintiff's  intestate  was 
notified  in  ample  time  by  defendant  of  this  fact,  and,  further, 
that  plaintiff's  intestate  was  cautioned  to_look  out  for  hig^h  water 
at  said  place,  and  defendant  avers  that  it  was  the  duty  of  plain- 
tiff's intestate  after  receiving^  said  notice  not  to  have  crossed 
said  place  without  ascertaining  that  it  was  safe,  and  notwith- 
standing this  notice  and  duty,  and  with  such  knowledge  on  his 
part,  voluntarily  undertook  to  run  said  engine  and  train  of  cars 
at  a  rapid  rate  of  speed  over  said  place,  and  thereby  assumed 
the  risk  of  injury  which  resulted  in  his  death."  This  plea,  it  is 
evident  is  open  to  the  objections  urged  to  all  the  others  of  the 
same  character.  There  are  no  facts  stated  showing  that  the 
danger  was  open  to  ordinary  observation  and  known  to  de- 
ceased— necessary  allegations  before  deceased  could  be  said  to 
have  assumed  the  risk  or  even  that  he  failed  to  keep  a  lookout 
As  a  plea  of  the  assumption  of  risk,  it  is  nowhere  averred  that 
the  danger  was  obvious.  There  is  no  distinct  averment  in  either 
of  the  pleas  that  plaintiff's  intestate  knew  of  the  dangerous  con- 
ditions existing  at  the  culvert  when  he  attempted  to  pass,  or 
that  they  were  of  so  obvious  a  character  that  he  could,  con- 
sistently with  the  performance  of  his  duties,  have  ascertained 
these  conditions. 

The  demurrer  to  plea  10  was  properly  sustained.  The  plea 
alleges  that  the  injury  complained  of  was  the  result  of  a  mere 
accident,  incident  to  the  work  of  which  plaintiff's  intestate  was 
engaged.  It  is  sufficient  to  say  that,  if  the  facts  were  true  as 
stated,  the  defendant  was  not  guilty  of  the  negligence  charged 
in  the  complaint  and  denied  by  the  plea  of  the  general  issue. 
Going  V,  Steel  &  Wire  Co.  (Ala.)  37  South.  784;  Milligan  v. 
Pollard,  112  Ala.  465,  20  South.  620. 

The  averments  of  plea  12  are  substantially  the  same  as  in 
pleas  7  and  8,  with  the  added  statement  that  as  the  result  of  the 
negligence  of  plaintiff's  intestate  the  defendant  sustained  damage 
to  its  cars,  etc.,  in  a  sum  stated,  which  the  plaintiff  offers  to  set 
off  against  the  demands  sued  for.  As  we  have  already  shown, 
the  averments  of  the  plea  do  not  sustain  the  charge  of  contribu- 
tory negligence;  but,  if  it  were  otherwise,  the  damages  alleged 
to  have  been  sustained  could  not  be  set  off  in  an  action  of  this 
character,  where  it  is  sought  to  recover  damages  for  injuries 
alleged  to  have  resulted  from  defendant's  negligence.  Code, 
18%.  §  27.  In  each  of  the  cases  cited,  to  the  proposition  by 
appellant,  the  action  was  in  assumpsit. 
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Plea  "A"  was  interposed  to  the  seventh  count  of  the  complaint, 
\\hich  alleges  the  ne^lig^ent  failure  of  the  defendant  to  ^ive 
warning:  to  plaintiff's  intestate  of  the  dangerous  conditions  ex- 
isting:  at  the  place  where  the  injury  occurred.  The  plea  allegfes 
that  defendant's  servants  did  not  know  of  those  conditions  in 
time  to  ^ve  such  warning^.  Whether  the  defendant  had  made 
any  efforts  to  inform  itself  does  not  appear,  and  this  failure  to 
allege  such  effort  was  one  of  the  g^rounds  of  demurrer  inter- 
posed. Robinson  Mining:  Co.  v.  Tolbert,  132  Ala.  462,  31  South. 
519.  Moreover,  if  the  defendant  was  g^uilty  of  no  neg^lif^encc 
in  failing:  to  warn  plaintiff's  intestate,  that  fact  could  have  been 
shown  on  issue  joined  to  the  seventh  count  of  the  complaint, 
which  alleeed  such  negfligfent  failure.  What  has  been  said  dis- 
poses of  the  rulingfs  upon  the  pleadings. 

The  remaining;  assigfnments  of  error  are  predicated  upon  rul- 
ingfs  which  must  be  shown  by  a  bill  of  exceptions.  The  paper  in 
the  record  purporting:  to  be  a  bill  of  exceptions  must  be  disre- 
giarded,  because  the  order  of  April  29,  1903,  extending:  the  time 
for  its  sie:ning:,  was  made  by  the  court  and  not  bv  the  judg;e. 
Western  Rv.  of  Ala.  v.  Arnett  (Ala.)  34  South.  997;  Scott  v. 
State  (Ala.)  37  South.  366. 

.\ffirmed. 

McClellax,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 


Kane  v.  Erie  R.  Co. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  December  12,  1904.) 

[133  Fed.  Rep.  681.] 

Constitutional  Law — Construction  of  State  Consdtation — Question 
for  State  Court. — The  question  of  validity,  under  the  Constitution  of 
a  state,  of  a  state  I'aw,  is  one  the  determination  of  which  properly  be- 
longs to  the  Supreme  Court  of  that  state. 

Same — ^Presumptions. — ^Where  the  constitutionality,  under  a  state 
Constitution,  of  a  state  law,  is  questioned  in  a  federal  court,  and  the 
matter  has  never  been  determined  by  the  Supreme  Court  of  the  state, 
and  its  lower  courts  are  divided  on  the  question,  the  weight  of  their 
authority  being  in  favor  of  the  constitutionality  of  the  act,  every  pos- 
sible presumption  should  be  indulged  in  favor  of  its  validity  until  its 
invalidity  is  shown  beyond  a  reasonable  doubt. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants.* — Prior 
to  the  passage  of  87  Ohio  Laws,  p.  150,  §  3,  a  railroad  was  not  respon- 
sible to  an  employee  for  injivries  resulting  from  the  negligence  of  a 
fellow  servant,  except  where  one  employee  was  put  under  the  control 
of  another,  in  which  case  the  railroad  was  liable  to  the  former  for 
injuries  caused  by  the  negligence  of  the  latter  when  both  were  acting 
in  the  common  service. 

Constitutional  Law — Elqual  Protection  of  Laws — ^Provisions  of  State 
Constitution. — Section  2  of  the  Bill  of  Rights  of  the  Constitution  of 
Ohio,  providing  that  all  political  power  is  inherent  in  the  people,  and 
that  government  is  instituted  for  their  equal  protection  and  benefit, 
is  not  less  broad  in  its  scope  than  the  clause  of  the  fourteenth  amend- 
ment to  the  federal  Constitution,  providing  that  no  state  shall  deny 

*See  extensive  note  appended  to  Illinois  Cent.  R.  Co.  r.  Elliott 
(Ky.),  16  R.  R.  R.  145,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  145. 
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to  any  person  within  its  jurisdiction  the  equal  protection  of  the  law. 

Same — Classification. — ^The  General  Assembly  of  a  state,  in  the  ab- 
sence of  an  applicable  prohibition,  has  power  to  classify  subjects  of 
legislation,  conferring  rights  or  imposing  burdens  on  created  classes, 
according  to  its  view  of  what  is  just  and  expedient  and  will  promote 
the  general  welfare,  subject  only  to  the  limitation  that  there  must  be 
a  reasonable  ground  for  the  classification  ma4e. 

Same — ^Basis  of  Classification. — A  valid  classification  for  legislative 
purposes  must  always  rest  upon  some  difference  which  bears  a  rea- 
sonable and  just  relation  to  the  act  in  respect  to  which  the  classifica- 
tion is  proposed,  and  can  never  be  made  arbitrarily  and  without  any 
just  basis.  It  must  be  grounded  upon  a  reason  of  a  public  nature, 
and  the  act  must  affect  all  who  are  within  the  reason  for  its  enact- 
ment. 

Master  and  Servant — Fellow  Servants — Legislation — Evasion  of 
Law. — A  railroad  cannot  evade  the  liability  imposed  upon  it  by  87 
Ohio  Laws,  p.  150,  §  3,  providing  that  every  person  in  the  employ  of 
a  railroad,  having  power  or  authority  to  direct  or  control  any  other 
employee,  is  not  the  fellow  servant,  but  a  superior,  of  such  other 
employee,  and  is  also  the  superior  of  subordinate  employees  in  any- 
other  branch  of  the  service,  by  putting  a  dummy  in  nominal  charge 
of  every  other  employee  on  the  train,  but  in  such  case  bhe  court  will 
look  through  the  evasion  in  order  to  determine  the  Teal  grades  of 
the  service. 

Constitutional  Law — Equal  Protection  of  Laws — Railroad  Fellow 
Servants*  Act.f — 87  Ohio  Laws,  p.  150,  §  3,  which  provides  that  in 
actions  against  a  railroad  for  injuries  to  employees  it  shall  be  held, 
in  addition  to  the  liability  now  existing  by  law,  that  every  employee 
having  authority  to  direct  any  other  employee  is  not  a  fellow  servant, 
but  superior,  of  such  other  employee,  and  also  that  every  person 
having  charge  of  employees  in  a  separate  branch  or  department  shafl 
be  held  the  superior  of  subordinate  employees  in  any  other  depart- 
ment, and  which  merely  extends  the  classification  previously  made 
by  the  Supreme  Cou-L,  under  which  a  railroad  was  liable  for  injuries 
to  an  inferior  ts^used  by  the  negligence  of  a  superior  acting  in  the 
same  service,  by  imposing  on  the  railroad  a  liability  for  injuries 
caused  to  an  inferior  in  one  branch  of  the  service  by  the  negligence  of 
a  superior  in  another  branch,  is  not  repugnant  to  section  2  of  the  Bill 


fFor  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  employers'  liability  acts,  see  Mexican  Nat.  R.  Co.  v.  Jack- 
son (U.  S.),  7  R.  R.  R.  259,  30  Am.  &  Eng.  R.  Cas.,  N.  S.,  259  (Laws 
of  Tex.  1897  Sp.  Sess.  p.  14,  defining  liability  for  injuries  to  servants, 
not  in  violation  of  Const,  of  Tex.,  art.  3,  §  35,  as  containing  plurality 
of  subjects);  In  re  Ten  Hour  Law  for  Street  Ry.  Corporations 
(R.  I.),  8  R.  R.  R.  610,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  610  (Rhode 
Island  Pub.  Laws,  c.  1004,  limiting  hours  of  labor  of  certain  street 
railway  employees,  is  within  police  powers);  Kilpatrick  v.  Grand 
Trunk  Ry.  Co.  (Vt,),  4  R.  R.  R.  945,  27  Am.  &  Eng.  R.  Cas.,  N.  S., 
945  (constitutionality  of  statutes  abrogating  the  doctrine  of  assump- 
tion of  risk);  Southern  Pac.  Co.  v.  Schoer  (C.  C.  A),  3  R.  R.  R.  254, 
26  Am.  &  Eng.  R.  Cas.,  N.  S.,  254  (states  may  fix  by  legislative  en- 
actment the  liabilities  of  employers  for  acts  and  negligence  of  their 
employees);  note,  21  Am.  &  En^.  R.  Cas.,  N.  S.,  925;  note,  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  702  (constitutionality  of  Kansas  fellow  servant 
act);  note,  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  816;  note,  9  Am.  &  Eng.  R, 
Cas..  N.  S.,  9  (constitutionality  of  Iowa  statute);  note,  9  Am.  &  Eng. 
R.  Cas..  N.  S.,  97  (Massachusetts  statute);  Indianapolis  Union  Ry.  Co. 
V.  Houlihan  (Ind.),  21  Am.  &  Eng.  R.  Cas.,  N.  S.,  915  (constitution- 
ality of  employers'  liability  act  of  Indiana);  Powel  v.  Sherwood 
(M^o.),  22  Am.  &  Eng.  R.  Cas.,  N.  S.,  53  (Mo.  Laws  1897,  p.  96,  em- 
ployers' liability  act,  does  not  violate  the  Federal  constitution  by 
depriving  the  railroad  company  of  property  without  due  process   of 
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of  Rights  of  the  Constitution  of  Ohio,  which  provides  that  all  political 
power  is  inherent  in  the  people,  and  government  is  instituted  for  their 
equal  protection  and  benefit. 

Same — ^Policy  of  Law. — ^The  validity  of  an  act  passed  by  the  Legis- 
lature must  be  tested  ^lone  by  the  Constitution.  Courts  have  no 
right  or  power  to  nullify  a  statute  upon  the  ground  that  it  is  against 
natural  justice  or  public  policy. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
For  opinion  below,  see  128  Fed.  474. 

T.  McNamara,  Jr,,  Geo,  F.  Arret,  and  /.  P.  Wilson,  for  plain- 
tiff in  error. 
Cushin^  &  Clarke,  for  defendants  in  error. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judges. 

Richards.  Circuit  Judg^e.  This  was  a  suit  to  recover  dama8:es 
for  the  wrong^ful  death  of  the  plaintiff's  intestate,  a  fireman  on 
a  switching:  engine  at  work  in  the  yards  of  the  defendant  com- 
pany at  Xiles,  Ohio,  which  resulted  from  a  collision  charged  to 
have  been  due  to  the  ne^lig^ence  of  the  engrineer  of  another  train, 
also  at  work  in  the  yards.  The  suit  could  not  have  been  main- 
tained under  the  law  as  it  stood  in  Ohio  prior  to  the  passag^e  of 
the  act  of  April  2,  1890  (87  Ohio  Laws,  p.  149),  for  under  that 
law  the  neg:lig:ence  relied  on  was  that  of  a  fellow  servant,  for 
which  the  company  was  not  liable.  The  suit,  therefore,  was  based 
upon  section  3  (pa^e  ISO)  of  the  act  referred  to,  which  reads  as 
follows : 

"Sec.  3.  That  in  all  actions  ag:ainst  the  railroad  company  for 
personal  injury  to,  or  death  resulting^  from  personal  jnjury,  of 
any  person,  while  in  the  employ  of  such  company,  arising:  from 
the  neg^li^ence  of  such  company  or  any  of  its  officers  or  em- 
ployees, it  shall  be  held  in  addition  to  the  liability  now  existing; 
by  law,  that  every  person  in  the  employ  of  such  company,  actually 
having  power  or  authority  to  direct  or  control  anv  other  em- 
ployee of  such  company,  is  not  the  fellow  servant,  but  superior 
of  such  other  employee,  also  that  every  person  in  the  employ  of 
such  company  having:  charg:e  or  control  of  employees  in  anv 

law;  nor  is  it  class  legislation);  Coley  v.  North  Carolina  R.  Co. 
(N.  Car.),  23  Am.  &  Eng.  R.  Cas.,  N.  S.,  885  (constitutionality  of 
statute  preventing  employees  from  waiving  benefit  of  employers  lia- 
bility act) ;  Pittsburgh,  C.  C.  &  St.  L.  Ry.  Co.  v,  Montgomery  (Ind.), 
9  Am.  &  Eng.  R.  Cas.,  N.  S.,  792  (Indiana  statute) ;  Peirce  v.  Van- 
Dusen  (C.  C.  A.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  1  (validity  of  state 
statute  forbidding  a  railroad  company  from  entering  into  any  agree- 
ment with  its  employees  whereby  it  shall  be  held  not  liable  for  in- 
juries to  such  employees,  and  declaring  such  corporations  liable  for 
injuries  by  fellow  servants);  Tullis  v.  Lake  Erie  &  W.  R.  Co.  (U.  S.), 
16  Am.  &  Eng.  R.  Cas..  N.  S.,  462  (constitutionality  of  statute  making 
railroad  liable  for  negligence  of  fellow  servant);  Pennsylvania  Co.  v, 
Ebaugh  (Ind.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  701  (Indiana  act  is 
constitutional);  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Paul  (U.  S.),  12  Am. 
&  Eng.  R.  Cas.,  N.  S.,  755  (constitutionality  of  Arkansas  statute  re- 
quiring payment  of  wages  of  discharged  employees). 
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separate  branch  or  department,  shall  be  held  to  be  the  superior 
and  not  fellow  servant  of  employees  in  any  other  branch  or 
department  who  have  no  power  to  direct  or  control  in  the  branch 
or  department  in  which  they  are  employed." 

Several  years  a^o  the  case  was  tried  and  jud^^ment  recovered, 
which  was  reversed  by  this  court  for  reasons  stated  in  the  opin- 
ion delivered  by  Jud^e  Cochran,  and  reported  in  Erie  Railroad 
Co.  V,  Kane,  118  Fed.  223,  55  C.  C.  A.  129.  No  question  was 
raised  at  that  time  as  to  the  constitutionality  of  the  act.  We 
did  pass  upon  its  construction,  holding^  that,  under  the  second 
clause  of  section  3,  an  engineer,  having  control  of  but  a  sing-le 
employee,  mig^ht  be  the  constructive  superior  of  the  fireman  of 
another  train  having  control  of  none.  When  the  case  came  on 
a^ain  for  trial  below,  objection  to  the  introduction  of  any  testi- 
mony was  sustained  on  the  gfround,  among;  other  things,  that 
the  provisions  of  section  3  relied  on  violate  the  Constitution  of 
Ohio.  Whether  this  holding;  was  correct  is  the  question  before 
us  now  for  determination. 

We  approach  the  consideration  of  the  validity,  under  the  Con- 
stitution of  Ohio,  of  an  Ohio  law,  with  some  reluctance ;  for  the 
question  is  one  whose  determination  properly  belong;s  to  the  Su- 
preme Court  of  Ohio.  Pelton  v.  National  Bank,  101  U.  S,  143, 
144,  25  L.  Ed.  901.  Unfortunately,  althoug^h  the  law  has  been 
in  force  for  14  years,  and  several  times  before  the  Supreme 
Court  of  Ohio  (R.  R.  Co.  v.  Marg^rat,  51  Ohio  St.  130,  37  N.  E. 
11 ;  R.  R.  r.  Erick,  51  Ohio  St.  146,  37  N.  E.  128;  Railway  Co. 
V,  Shanower,  70  Ohio  St.  166,  71  N.  E.  279),  the  validity  of  the 
provisions  now  assailed  has  yet  to  be  determined  by  that  tribunal. 
The  lower  courts  of  Ohio  are  divided  on  the  question,  the  weig^ht 
of  authority  being;  in  favor  of  the  constitutionality  of  the  act. 
Under  these  circumstances,  the  well-settled  rule  that,  where  the 
constitutionality  of  a  law  is  involved,  every  possible  presumption 
is  in  favor  of  its  validity,  and  continues  until  the  contrary  is 
shown  beyond  a  reasonable  doubt,  laid  down  by  the  Supreme 
Court  of  the  United  States  and  the  Supreme  Court  of  Ohio,  is 
peculiarly  applicable.  Sinking;  Fund  Cases,  99  U.  S.  700,  718, 
25  L.  Ed.  496 ;  Railroad  Co.  v,  Clinton  Co.,  1  Ohio  St.  82,  83 ; 
State  V.  Cincinnati,  20  Ohio  St.  33 ;  Marmet  v.  State,  45  Ohio 
St.  64,  12  N.  E.  463 ;  State  ex  rel.  t\  Jones,  51  Ohio  St.  492,  504, 
37  N.  E.  945. 

Prior  to  the  passag:e  of  this  act  the  g;eneral  rule  in  Ohio  was 
that  a  railroad  company  was  not  responsible  to  an  employee  for 
injuries  resulting;  from  the  neg;lig;ence  of  a  fellow  servant,  with 
the  qualification,  however,  that  where  one  employee  was  put 
under  the  control  of  another  the  company  was  liable  to  the 
former  for  injuries  caused  by  the  neg;lig;ence  of  the  latter,  when 
both  were  acting;  in  the  common  service.  Little  Miami  R.  R. 
Co.  V,  Stevens,  20  Ohio,  416;  Railroad  Co.  v.  Keary,  3  Ohio  St. 
201.  In  the  latter  case  Judg:e  Ranney  pointed  out  that  the  risk 
assumed  on  entering;  the  employment  of  a  railroad  company  is 
only  that  resulting;  from  the  carelessness  of  those  eng;ag;ed  in  a 
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common  employment,  and  said  (paf^e  211):  '*No  service  is 
common  that  does  not  admit  a  common  participation,  and  no 
servants  are  fellow  servants  when  one  is  placed  in  control  over 
the  other."  So  important  was  this  Ohio  rule,  rendering:  a  rail- 
road company  liable  to  a  subordinate  for  injuries  caused  by  the 
negligence  of  his  superior,  deemed  to  be,  that  it  was  held  in  the 
case  of  Railway  Co.  v.  Spang^ler,  44  Ohio  St.  471,  8  N.  E.  467, 
58  Am.  St.  Rep.  833,  that  it  was  not  competent  for  a  company 
to  stipulate  with  its  employees  that  this  liability  should  not  at- 
tach. It  was  pointed  out  that  the  liability  was  not  created  for 
the  protection  of  the  employees  simply,  but  had  its  reason  and 
foundation  in  a  public  necessity  and  policy.  Pag^e  479,  44  Ohio 
St.,  page  470,  8  N.  E.,  58  Am.  Rep.  833. 

So  it  appears  that,  under  the  Ohio  rule  as  it  existed  when  this 
act  was  passed,  the  relation  of  the  negligent  to  the  injured  em- 
ployee determined  the  liability  of  the  company.  If  the  negligent 
employee  was  in  control  of  the  injured  one,  the  company  was 
held  liable,  because  then  the  two  were  not  deemed  fellow  serv- 
ants, engaged  in  a  common  employment,  but  one  was  regarded 
as  the  superior  of  the  other.  Recognizing  this  ground  of  dis- 
tinction as  existing  in  Ohio,  section  3  not  only  gives  it  statutory 
force,  but  extends  the  liability  of  the  company  by  broadening  the 
class  of  superiors  in  the  service  and  narrowing  that  of  fellow 
servants.  It  provides  that  in  all  actions  against  the  railroad 
company,  for  personal  injury  or  wrongful  death,  it  shall  be  held, 
*'in  addition  to  the  liability  now  existing  by  law" — 

(1)  "That  every  person  in  the  employ  of  such  company,  actu- 
ally having  power  or  authority  to  direct  or  control  any  other 
employee  of  such  company,  is  not  the  fellow  servant,  but  su- 
perior, of  such  other  employee ;"  and, 

(2)  "Also  that  every  person  in  the  employ  of  such  company 
having  charge  or  control  of  employees  in  any  separate  branch  or 
department  shall  be  held  to  be  the  superior  and  not  fellow  servant 
of  employees  in  any  other  branch  or  department  who  have  no 
power  to  direct  or  control  in  the  branch  or  department  in  which 
they  are  employed." 

As  said  by  Judge  Davis  in  the  recent  case  of  Railwav  Co.  v, 
Shanower,  70  Ohio  St.  166,  169,  71  N.  E.  279,  280: 

"It  [the  act  of  April  2,  1890]  declares  that  it  is  intended  to 
add  to  the  liability  already  recognized  by  law.  It  does  this  in 
two  particulars:  First,  it  makes  obligatory  upon  the  courts  of 
this  state  the  superior  servant  rule,  which  was  first  announced 
in  this  court  in  Little  Miami  Railroad  Co.  v.  Stevens,  20  Ohio, 
415,  and  which  was  afterwards  approved  and  followed  in  a  num- 
ber of  other  cases  in  this  and  other  states,  although  it  has  been 
repudiated  in  many  others;  second,  it  creates  by  force  of  the 
statute  a  relation  of  superior  and  subordinate  where  none  exists 
in  fact,  and  brings  it  within  the  operation  of  the  rule  mentioned." 

The  exercise  of  authority  by  one  employee  over  another  is  thus 
made  the  test.  Any  employee  who  exercises  authority  over 
another  is  "not  the  fellow  servant,  but  superior,"  of  such  other. 
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and  every  employee  who  exercises  authority  over  another  in  his 
own  branch  or  department  is  "the  superior,  and  not  fellow  serv- 
ant/' of  an  employee  in  a  separate  branch  or  department  'who 
exercises  no  authority  there.  If  the  neglig^ent  employee  is,  by 
virtue  of  this  enactment,  the  superior,  and  not  fellow  servant,  of 
the  injured  employee,  the  latter  did  not  assume  the  risk  of  his 
neg^lig^ence,  and  the  company  is  responsible. 

It  is  to  be  observed  that  the  basis  of  the  new  classification  made 
by  the  Legfislature  is  none  other  than  that  of  the  old  made  by 
the  Supreme  Court  of  Ohio.  The  class  is  merely  broadened  by  a 
logical  extension  of  the  rule.  Under  the  old,  the  company'  was 
liable  for  the  neg^li^ence  of  one  who  exercised  authority  over  the 
employee  injured  through  his  negflig^ence  (B.  &  O.  R.  R.  Co.  v. 
Camp,  65  Fed.  952,  13  C.  C.  A.  233,  243)  ;  under  the  new,  it  is 
liable  not  only  for  the  neg^lig^ence  of  one  who  exercises  authority 
over  the  employee  injured,  but  of  one  who,  exercising^  authority 
in  one  branch  or  department,  by  his  negflig^ence  causes  the  injury 
of  an  employee  in  another  who  exercises  no  authority  there. 

The  contention  is  that  the  act  violates  the  second  section  of 
the  Bill  of  Rig^hts  of  the  Constitution  of  Ohio,  which  provides 
that  "all  political  power  is  inherent  in  the  people ;  gfovemment  is 
instituted  for  their  equal  protection  and  benefit;"  and  which,  as 
held  in  the  case  of  the  State  ex  rel.  v.  Ferris,  53  Ohio  St.  314,  41 
N.  E.  579,  30  L.  R.  A.  218,  is  not  less  broad  than  that  clause  of 
the  fourteenth  amendment,  which  provides  that  no  state  shall 
"deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  law."  It  is  strong^ly  urg^ed  that  the  statute,  by  conferring" 
upon  some  employees  a  right  to  recover  which  is  deined  others, 
unjustly  discriminates  among  those  engaged  in  the  same  occu- 
pation, creating  a  favored  class,  and  denying  to  those  outside  of 
it  the  equal  protection  of  the  law. 

The  doctrine  is  well  settled  that  the  General  Assembly,  in  the 
absence  of  an  applicable  prohibition,  has  power  to  classify  sub- 
jects of  legislation,  conferring  rights  or  imposing  burdens  on 
the  created  classes,  according  to  its  views  of  what  is  just  and 
expedient  and  will  promote  the  general  welfare,  subject  only 
to  the  limitation  that  there  must  be  some  reasonable  ground  for 
the  classification  made.  Wagoner  v.  Loomis,  37  Ohio  St.  571 ; 
Adler  v.  Whitbeck,  44  Ohio  St.  539,  9  N.  E.  672 ;  State  ex  rel.  r. 
Tones,  51  Ohio  St.  492,  506,  37  N.  E.  945;  State  v.  Nelson,  52 
Ohio  St.  88,  101,  39  N.  E.  22,  26  L.  R.  A.  317;  Cincinnati  7'. 
Steinkamp,  54  Ohio  St.  285,  290,  43  N.  E.  490:  Hagerty  v. 
State,  55  Ohio  St.  613,  45  N.  E.  1046:  France  r.  State,  57  Ohio 
St.  1,  25,  47  N.  E.  1041 ;  State  z\  Gardner,  58  Ohio  St.  599,  606, 
51  N.  E.  136,  41  L.  R.  A.  689.  65  Am.  St.  Rep.  785 ;  State  v, 
Guilbert,  70  Ohio  St.  229,  250,  71  N.  E.  636;  Fidelity  &  Casualtv 
Co.  V.  Freeman,  109  Fed.  847,  855,  48  C.  C.  A.  692,  54  L.  R.  A. 
680;  Missouri  Ry.  Co.  z\  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161. 
32  L.  Ed.  107 ;  Minneapolis  &  St.  Louis  Ry.  Co.  v.  Herrick,  127 
U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109;  Minneapolis  &  St. 
Louis  Rv.  Co.  V.  Beckwith,  129  U.  S.  26,  9  Sup.  Ct.  207,  32  L. 
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Ed.  585;  Chicag^o,  Kansas  &  Western  R.  R.  Co.  v,  Pontius,  157 
U.  S.  209,  15  Sup.  Ct.  585,  39  L.  Ed.  675 ;  Gulf,  Colo.  &  Santa 
Fe  R.  R.  Co.  V.  Ellis.  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed. 
666;  Ma^oun  z\  Illinois  Trust  &  Saving^s  Bank,  170  U.  S.  283,  18 
Sup.  Ct.  594,  42  L.  Ed.  1037;  Orient  Insurance  Co.  v,  Dag^g^s, 
172  U.  S.  557,  19  Sup.  Ct.  281,  43  L.  Ed.  552;  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  v.  Paul,  173  U.  S.  404,  19  Sup.  Ct. 
419.  43  L.  Ed.  746;  Tullis  v.  Lake  Erie  &  Western  R.  R.,  175 
U.  S.  348.  20  Sup.  Ct.  136.  44  L.  Ed.  192 ;  Billing  v.  Illinois, 
188  U.  S.  97.  23  Sup.  Ct.  272,  47  L.  Ed.  400. 

Of  the  above  cases.  Missouri  Ry.  Co.  v.  Mackev,  127  U.  S. 
205.  8  Sup.  Ct.  1161,  32  L.  Ed.  107;  Minneapolis  &  St.  Louis  Rv. 
Co.  r.  Herrick.  127  U.  S.  210,  8  Sup.  Ct.  1176,  32  L.  Ed.  109; 
Chicago,  Kansas  &  Western  R.  R.  v.  Pontius,  157  U.  S.  209,  15 
Sup.  Ct.  585,  39  L.  Ed.  675 ;  and  Tullis  v.  Lake  Erie  &  Western 
R.  R.  Co.,  175  U.  S.  348,  20  Sup.  Ct.  136,  44  L.  Ed.  192— sustain 
the  validity  of  laws  either  abrogfatin^  or  modifying;  the  common- 
law  rule  of  fellow  servants  as  applied  to  railroad  employees. 

The  sole  question  in  the  case,  therefore,  is  whether  the  exercise 
of  authority  in  the  service  affords  a  reasonable  fi;round  for  the 
classification  of  railroad  employees.  A  valid  classification  for 
legislative  purposes  "must  always  rest  upon  some  difference 
which  bears  a  reasonable  and  just  relation  to  the  act  in  respect 
to  which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarilv  and  without  anv  such  basis."  Gulf,  Colo.  &  Santa  Fe 
R.  R.  Co.  V.  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666; 
Billings  V,  Illinois,  188  U.  S.  97,  102,  23  Sup.  Ct  272.  47  L.  Ed. 
400.  It  must  be  gfrounded  upon  "a  reason  of  a  public  nature," 
and  "the  act  must  affect  all  who  are  within  the  reason  for  its 
enactment."  Judge  Shauck  in  Miller  t'.  Crawford,  70  Ohio  St. 
207,  214,  71  N.  E.  631. 

The  court  below  based  its  holding  that  the  act  is  unconstitu- 
tional upon  the  ground  that  the  classification  was  wholly  ar- 
bitrary'; that  there  is  no  real  distinction  in  the  railroad  service 
between  an  employee  who  exercises  authority  and  one  who  does 
not — for  instance,  between  an  engineer  and  a  fireman — yet,  un- 
der the  law,  if  both,  while  running  a  train,  were  injured  through 
the  negligence  of  the  engineer  of  another  train,  the  fireman, 
having  no  one  under  him,  would  have  a  right  to  recover,  while 
the  engineer,  being  in  control  of  the  fireman,  would  not.  The 
court  thought  this  placed  the  power  of  classification  in  the  hands 
of  the  company,  and  suggested  that  it  could  substantially  relieve 
itself  from  all  liability  by  placing  on  each  train  a  boy  who,  by  its 
rules,  would  be  in  the  charge  or  control  of  every  other  employee 
on  the  train.  As  to  the  suggestion,  obviously  the  company  could 
do  nothing  of  the  kind.  By  no  trick  of  that  sort  could  it  evade 
the  law  and  escape  liability.  The  court  would  look  through  the 
sham  to  the  real  grades  of  the  service.  B.  &  O.  R.  R.  Co.  z\ 
Bau^h,  149  U.  S.  368,  380,  13  Sup.  Ct.  914,  37  L.  Ed.  772.  But 
passing^  this,  the  court  in  its  supposed  case  lost  sight  of  the  posi- 
tions, relative  to  one  another,  occupied   in  the  service  by  an 
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engineer  and  a  fireman.  Under  the  old  law  the  eng^ineer  was 
deemed  the  superior,  and  not  the  fellow  servant,  of  the  fireman 
if  both  were  on  the  same  engine.  Now,  this  was  a  reasonable 
distinction,  because  the  Supreme  Court  of  Ohio  itself  made  it. 
Is  it  any  less  reasonable  to  say  that  an  eng^ineer  is  the  superior 
of  a  fireman,  althougfh  they  are  on  different  engines?  This  is 
what  the  new  law  says.  If  the  distinction  made  by  the  old  law 
is  reasonable,  why  call  that  made  by  the  new  arbitrary? 

In  each  case  there  was  an  attempt  to  define  who  should  be 
regfarded  as  fellow  servants  by  a  process  of  exclusion.  The  old 
law  excluded  the  direct  superior  of  the  injured  employee;  the 
new  excludes  in  addition  the  indirect  superior.  The  g^round  i& 
the  same,  that  they  are  not  in  a  common  service. 

Take  a  practical  illustration.  A  fireman  or  brakeman  may 
fairly  be  said  to  assume  the  risk  of  injury  through  the  neg^lip^ence 
of  another  fireman  or  brakeman.  Bein^  acquainted  with  the 
work,  he  can  estimate  the  danger,  and  not  unreasonably  may  be 
expected  to  keep  an  eye  on  those  en^ag^ed  in  the  same  work,  thus 
jaruardin^  both  himself  and  the  company  against  negligent  fellow 
servants.  Is  it  unreasonable  or  arbitrary  to  say  that  these  things 
are  not  true  of  the  relation  of  a  fireman  or  brakeman  to  an  en- 
gineer or  conductor — to  say  that  the  characteristics  of  a  common 
service  are  not  present,  and  that  those  who  only  carry  out  the 
orders  of  others  ought  not  to  be  held  to  have  assumed  the  risk 
of  the  negligence  of  those  in  author!^  over  them,  whose  com- 
mands they  must  obey? 

On  the  other  hand,  why  should  not  the  railroad  company  be 
held  responsible  for  an  injury  to  a  brakeman  or  fireman,  result- 
ing from  the  negligence  of  a  conductor  or  engineer,  whether  in 
his  own  branch  or  department  having  control  over  him,  or  in 
anotlier  branch  or  department,  exercising  authority  there?  May 
not  such  a  superior  be  reasonably  treated  as  the  representative 
of  the  compjfny,  in  a  sense  a  vice  principal,  for  whose  negligence 
the  company  is  rightly  responsible,  unless  the  person  injured  be 
a  fellow  servant  of  the  negligent  employee?  Finally,  looking 
at  the  policy  of  the  act,  is  not  the  effect  of  the  new  rule  to  make 
railroad  companies  especially  careful  in  selecting  their  superior 
employees,  those  who  exercise  authority,  who  give  commands, 
and  upon  whose  skill  and  judgment  the  safe  operation  of  these 
highways  of  commerce  largely  depends? 

The  act  of  April  2,  1890,  has  been  before  the  Supreme  Court 
of  Ohio  at  least  three  times  (Railroad  Co.  v.  Margrat,  51  Ohio 
St.  130,  37  N.  E.  11 ;  Railroad  Co.  v.  Erick,  51  Ohio  St.  146,  37 
N.  E.  128;  Railway  Co.  v.  Shanower,  70  Ohio  St.  166,  71  N.  E. 
279)  ;  and  before  this  court  twice  (Railroad  Co.  v.  Camp,  65 
Fed.  952,  13  C.  C.  A.  233,  243;  Peirce  v.  Van  Dusen,  78  Fed. 
693,  24  C.  C.  A.  280) .  In  all  these  cases,  except  that  of  Peirce  v. 
Van  Dusen,  the  constitutionality  of  the  act  was  assumed  and  its 
construction  alone  considered.  In  that  case  the  court  passed  upon 
the  constitutionality  of  the  act,  but  only  the  first  clause  of  section 
3  was  involved.    As  to  that,  Mr.  Justice  Harlan,  who  delivered 
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the  opinion  of  the  court,  said  (page  291,  24  C.  C.  A.,  pag^e  704^ 

78  Fed): 

"We  think  it  clear  that  the  Ohio  statute  is  not  obnoxious  to 
the  constitutional  provision  requiring  all  laws  of  a  general  nature 
to  have  a  uniform  operation  throughout  the  state.  As  it  applies 
to  all  railroad  corporations  operating  railroads  within  the  state, 
it  is,  within  the  meaning  of  the  state  Constitution,  general  in  its 
nature;  and,  as  it  applies  to  all  of  a  given  class  of  railroad  em- 
ployees, it  operates  uniformly  throughout  the  state." 

By  the  inferior  courts  of  the  state  the  act  has  been  held  uncon- 
stitutional by  the  court  of  common  pleas  of  Ashtabula  county,  in 
Maltby  v.  Railroad  Co.,  13  Ohio  Dec.  280,  and  by  the  court  of 
common  pleas  of  Lucas  county,  in  Froelich  v.  Railroad  Co.,  13 
Ohio  Dec.  107;  and  constitutional  by  the  court  of  common 
pleas  of  Huron  county,  in  Roe  v.  Railroad  Co.,  13  Ohio  Dec. 
260  (affirmed  by  the  circuit  court  of  the  Sixth  District,  25  Ohio 
Cir.  Ct.  R.  628)  ;  by  the  circuit  court  of  the  same  circuit  (over- 
ruling the  common  pleas  of  Lucas  county),  in  Froelich  v.  Rail- 
way Co.,  24  Ohio  Cir.  Ct.  R.  359 ;  and  by  the  circuit  court  of  the 
Fifth  Circuit,  in  Railway  Co.  v.  Hottman,  25  Ohio  Cir.  Ct.  R. 
140.  It  will  be  observed  that  the  decided  weight  of  authority  is 
on  the  side  of  the  constitutionality  of  the  law. 

Believing  that  the  Legislature  had  valid  and  substantial  rea- 
sons for  extending  the  Ohio  "law  of  superiors,"  and  that  the 
decided  weight  of  authority  in  the  state  is  in  favor  of  the  con- 
stitutionality of  the  law,  we  hold  that  the  provisions  of  section  3 
involved  in  this  case  do  not  violate  the  Constitution  of  Ohio. 
Whether  the  law  is  open  to  just  criticism  as  a  piece  of  legislation 
is  of  course  a  matter  upon  which  we  can  express  no  opinion. 
As  w^as  said  by  Judge  Burket  in  Probasco  v.  Raine,  Auditor,  50. 
Ohio  St.  378,  390,  34  N.  E.  536: 

"The  validity  of  an  act  passed  by  the  Legislature  must  be 
tested  alone  by  the  Constitution;  the  courts  have  no  right  or 
power  to  nullify  a  statute  upon  the  ground  that  it  is  against 
natural  justice  or  public  policy." 

The  statute  being  a  valid  one,  it  should  have  been  treated  by 
the  court  below  as  applicable  in  the  case  presented.  Peirce  v. 
Van  Dusen,  78  Fed.  693,  24  C.  C.  A.  230,  284. 

The  judgment  of  the  lower  court  is  reversed,  and  the  case 
remanded  for  proceedings  not  inconsistent  with  this  opinion*. 

20  R  R  R— 16 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  August  4,  1905.) 

[139  Fed.  Rep.  737.] 

Master  and  Servant — Telegraph  Operator  Fellow  Servant  of  Mem- 
bers of  Train  Crew.* — A  local  telegraph  operator,  whose  duty  it  is 
to  gather  and  give  information  to  the  train  dispatcher  relative  to  tohe 
arrival  of  a  train  at  his  station,  to  enable  the  dispatcher  to  formulate 
orders  for  the  movement  of  other  trains,  is  a  fellow  servant  of  the 
train  operatives  in  giving  such  information,  so  that  the  master  is  not 
liable  to  them  for  injuries  caused  by  an  erroneous  order  of  the  dis- 
patcher, induced  by  false  information  ^iven  by  the  local  operator. 

Same — Negligence — Res  Ipsa  Loquitur  Inapplioable.t--The  doc- 
trine, "Res  ipsa  loquitur,"  is  inapplicable  to  negligence  cases  arising 
between  master  and  servant,  because  the  possible  causes  oLjiccidents 
during  service  are  many,  for  some  of  which  the  master,  and  for  others 
of  which  the  servant,  is  responsible,  and  the  happening  of  an  accident 
does  not  indicate  to  which  class  its  cause  belongs.  The  burden  in 
such  cases  is  always^  on  him  who  alleges  that  the  master  was  guilty 
of  causal  negligence  to  establisih  that  fact.  A  finding  that  an  accident 
happened  and  that  the  servant  inju-red  was  not  at  fault  does  not  sus- 
tain this  burden,  because  the  accident  may  have  been  unavoidable, 
or  may  have  resulted  from  the  negligence  of  fellow  servants  or  from 
other  causes  for  which  the  master  is  not  liable. 

Same — Meeting  Orders — Rules  of  Company  Construed. — ^The  rules 
of  a  railroad  company,  that  meeting  orders  must  not  be  sent  for  de- 
livery to  trains  of  superior  right  at  the  points  of  execution  if  this  can 
be  avoided,  and  that  there  should  be,  if  possible,  at  least  one  telegraph 
office  between  those  at  which  opposing  trains  meet,  do  not  constitute 
a  peremptory  prohibition  and  command,  but  except  cases  in  which 
j^n  ordinarily  prudent  man  would  deem  it  reasonably  safe,  in  the  lig^ht 
of  the  knowledge  which  the  dispatcher  has,  to  send  a  meeting  order 
for  delivery  to  a  train  of  superior  right  at  the  point  of  execution,  or 
to  send  meet.ng  orders  to  opposing  trains  at  points  between  which 
there  is  no  telegraph  station,  and  there  is  no  other  practical  way  to 
reasonably  operate  the  railroad. 

Same — Tram  Dispatcher  May  Rely  on  Local  Operator's  Statement 
That  Train  Is  Late. — The  movement  of  freight  trains  by  telegraphic 
orders,  based  on  inforipation  relative  to  the  location  of  the  trains 
upon  a  railroad  gathered  and  telegraphed  by  local  operators  or  station 
agents  to  the  train  dispatcher,  is  a  rational,  careful,  and  approved 
method  of  operating  a  railroad.  It  is  not  a  lack  of  ordinary  care  for 
a  train  dispatcher  to  believe,  rely,  z^nd  act  upon  such  information, 
although  it  shows  that  an  extra  freight  train  has  not  reached  a  given 
station  several  hours  after  it  was  due  to  pass  it 

(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

The   defendant  in  error,   as  administratrix  of  the  estate   of 


♦For  the  authorities  in  this  series  on  the  question  whether  a  train 
dispatcher  arni  telegraph  operator  are  fellow  servants  of  other  'rail- 
road employees,  see  foot-note  appended  to  McHugh  v.  Manhattan 
Ry.  Co.  (N.  Y.),  14  R.  R.  R.  284,  37  Am.  &  Eng.  R.  Cas,.  N.  S.,  284; 
foot-note  appended  to  Santa  Fe  Pac.  R.  Co.  v.  Holmes  (C.  C.  A.),  16 
R.  R.  R.  248,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  248. 

tSee  foot-notes  appended  to  Chicago  &  N.  W.  Ry.  Co.  r.  O'Brien 
(C.  C.  A.),  14  R.  R.  R.  227,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  227. 
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Chauncey  A.  Dixon,  brought  this  action  ag^ainst  the  Northern 
I'acific  Railway  Company,  as  she  was  authorized  to  do  by  the 
statutes  of  the  state  of   Montana,  to  recover  damages  for  the 
death  of  her  son,  Chauncey,  which  she  alleged  was  caused  by 
the  negligence  of  the  plaintiff  in  error.     The  parties  waived  a 
juf}'  and  made  an  agreed  statement  of  facts,  upon  which  the 
court  rendered  the  judgment  against  the  company  which  is  here 
challenged.    The  facts  material  to  the  determination  of  the  ques- 
tions now  presented  are  these:    Dixon  was  a  fireman  employed 
by  the  company  in  operating  extra  freight  train  No.  162,  and  he 
was  killed  on  December  25,  1899,  by  means  of  a  head-end  colli- 
sion of  that  train  with  extra  freight  train  No.  159.    The  railway 
company  was  operating  its  railroad  in  Montana.     It  had  made 
and  promulgated   time-tables    for   its   regular   trains,   and   had 
adopted  reasonable  rules  for  the  operation  of  all  its  trains.    The 
time-tables  did  not  and  could  not  provide  for  the  running  of 
extra  trains.     The  railway  company  had  in  its  employment  a 
train  dispatcher  at  Missoula,  in  the  state  of  Montana,  who  had 
g^eneral  power  and  sole  authority  to  make  and  promulgate  orders 
for  the  running  of  those  trains  which  were  not  governed  by  the 
time-tables  on  the  division  of  its  railroad  on  which  this  collision 
occurred.    A  large  proportion  of  its  trains  on  this  division  were 
run  as  extra  trains,  and  the  times  of  their  arrival  and  departure 
were  not  shown  on  the  regular  time-tables,  but  their  movements 
were  made  upon  telegraphic  orders  issued  by  the  train  dispatcher 
upon  information  furnished  by  telegraph  to  the  train  dispatcher 
by  its  station  agents  and  operators  along  the  line  of  the  railroad. 
AH  these  facts  were  well  known  to  the  intestate,  Chauncey  A. 
Dixon.    The  main  line  of  the  railroad  extends  from  Missoula 
east  to  Helena,  through  Bonita,  26  miles  east  of  Missouri,  Carlan, 
33  miles  east  of  Missoula,  Drummond,  53  miles  east  of  Missoula, 
and  Garrison,  74  miles  east  of  Missoula.     It  has  but  a  single 
track.    This  railroad  has  a  branch,  which  extends  in  a  south- 
easterly direction   from   Garrison  to  Butte.     On   the   night  of 
December  24,  1899,  No.  162  was  running  east  on  the  main  line 
from  Missoula  to  Helena,  and  No.  159  was  running  northwest 
on  the  branch  line  from  Butte  to  Garrison.     These  trains  were 
ninning;  under  special  schedules  not  included  in  the  time-tables, 
and  under   the   telegraphic   orders   of   the   train   dispatcher   at 
Missoula,  in  accordance  with  the  rules  of  the  company.     No. 
162  left  Missoula  for  Helena  at  10:20  p.  m.  on  December  24. 
1899.    It  arrived  at  Bonita  at  12:35  a.  m.  on  December  25,  1899, 
and  left  there  at  12:50  a.  m.  on  that  day.     It  was  the  duty  of 
the  telegraph  operator  and  station  agent  at  Bonita  to  observe  the 
movement  of  trains  passing  through  this  station,  and  to  advise 
the  train  dispatcher  at  Missoula  of  their  movements.     But  he 
was  asleep  when  this  train  passed  his.  station,  and  he  did  not 
know  of  or  report  its  passage.    The  only  telegraph  offices  open 
duringf  the  night  between  Missoula  and  Garrison  were  those  at 
Bonita  and  Drummond.    When  No.  162  left  Missoula,  and  when 
it  left  Bonita,  No.  159  was  still  on  the  branch  line  between  Butte 
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and  Garrison,  where  it  arrived  at  1 :05  a.  m.,  and  **until  said 
train  No.  159  reached  Garrison  it  had  not  been  nor  could  it  be 
determined  whether  said  train  No.  159  would  run  beyond  Garri- 
son or  would  stop  at  that  point."  The  rules  of  the  company 
provide,  among^  other  thing^s,  that  "meeting  order  or  orders,  con- 
ferringf  rig^hts  to  the  point  where  placed,  must  not  be  sent  for 
delivery  to  tlie  trains  of  superior  right  at  the  point  of  execution, 
if  it  can  be  avoided.  When  it  cannot  be  avoided,  special  precau- 
tion must  be  taken  by  the  train  dispatcher  and  operators  to  insure 
safety,  and  the  following  notice  will  be  incorporated  in  the  order, 

viz. :    Train gets  this  order  at .    There  should  be, 

if  possible,  at  least  one  telegraph  office  between  those  at  which 
opposing  trains  receive  meeting  orders."  Upon  the  arrival  of 
No.  159  at  Garrison,  at  1 :05  a.  m.  on  December  25,  1899,  the 
train  dispatcher  asked  the  telegraph  operator  and  station  a^ent 
at  Bonita  by  telegram  whether  or  not  train  No.  162  had  arrived 
there,  and  he  promptly  answered  that  it  had  not.  The  train  dis- 
patcher then  ordered  the  train  crew  of  No.  159  to  run  extra  from 
Garrison  to  Missoula,  and  to  meet  No.  162  at  Carlan,  and  this 
order  was  received  by  that  crew  at  Garrison.  At  the  same  time 
he  ordered  the  crew  of  No.  162  to  meet  No.  159  at  Carlan,  and 
sent  this  order  to  the  operator  and  station  agent  at  Bonita  to  de- 
liver to  them.  He  ordered  a  red  signal  displayed  at  Drummond 
to  stop  No.  159,  so  that  the  meeting  point  could  be  changed  on 
its  arrival  at  that  station  if  necessary.  These  orders  were  com- 
plete at  1 :18  a.  m.  At  1 :20  a.  m.  No.  159  left  Garrison,  and  it 
arrived  at  Drummond  at  1 :57  a.  m.,  and  the  train  dispatcher  was 
immediately  informed  of  this  fact.  He  then  inquired  of  the 
operator  and  station  agent  at  Bonita  whether  or  not  extra  freigfht 
No.  162  had  arrived  at  Bonita  yet,  and  the  latter  promptly  re- 
plied, "No  sign  of  them  yet."  He  then  asked  him  if  he  was  sure 
No.  162  had  not  passed,  and  he  replied,  "Yes."  The  train  dis- 
patcher then  repeated  his  inquiry,  and  the  operator  and  station 
agent  at  Bonita  answered,  "Yes,  I  am  sure  freight  162  has  not 
passed."  Thereupon  the  train  dispatcher  issued  an  order  to  the 
crew  of  No.  159  to  meet  No.  162  at  Bonita,  and  an  order  to  the 
crew  of  No.  162  to  meet  No.  159  at  Bonita,  and  sent  the  former 
order  to  Drummond  and  the  latter  to  Bonita.  The  crew  of  No. 
159  received  their  order  and  proceeded  with  their  train.  It  col- 
lided with  No.  162,  and  the  intestate,  Dixon,  was  killed  by  the 
collision,  about  four  miles  west  of  Drummond,  at  2:15  a.  m. 

James  B,  Kerr  (Emerson  Hadley  and  C.  W,  Bunn,  on  the 
brief),  for  plaintiff  in  error. 

A.  M,  Antrobus  (D.  J.  0*Connell  and  R.  J.  Burglehaus,  on 
the  brief),  for  defendant  in  error. 

Before  Sanborn  and  Hook,  Circuit  Judges,  and  Adams,  Dis- 
trict Judge. 

Sanborn,  Circuit  Judge,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

At  the  first  hearing  of  this  case  the  negligence  of  the  local 
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operator  at  Bonita,  who  slept  at  his  post  and  falsely  informed 
the  train  dispatcher  that  extra  freight  No.  162  had  not  passed 
his  station,  was  conceded  to  have  been  the  cause  of  the  collision 
and  of  the  death  of  the  intestate,  and  the  only  question  arg^ued 
was  whether  or  not  this  operator  was  a  fellow  servant  of  the 
deceased,  who  was  a  fireman  on  that  train.  The  Supreme  Court 
decided  that  he  was  (Northern  Pacific  Ry.  Co.  v.  Dixon,  194 
U.  S.  338,  24  Sup.  Ct.  683,  48  L.  Ed.  1006),  and  thus  disposed 
of  the  only  issue  that  was  then  presented  in  this  court.  Since 
that  decision  was  rendered  counsel  for  the  defendant  in  error 
has  prepared  another  brief  and  argument,  in  which  he  contends 
that,  althougfh  the  negligence  of  the  local  operator  may  have  been 
one  of  the  causes  of  the  accident,  the  negligence  of  the  train  dis- 
patcher was  either  the  proximate  cause  of  or  contributed  to  cause 
it.  This  contention  presents  two  questions:  (1)  Was  the  train 
dispatcher  guilty  of  negligence  which  either  caused  or  con- 
tributed to  cause  the  injury?  and  (2)  was  the  train  dispatcher 
the  fellow  servant  of  the  fireman,  or  the  vice  principal  of  the 
railway  company?  The  contention  that  the  lack  of  care  of  the 
train  dispatcher  contributed  to  cause  the  injury  is  (1)  that  the 
accident  itself  and  the  finding  of  the  court  below  that  the  fireman 
was  not  guilty  of  contributory  negligence  raise  the  legal  pre- 
sumption that  the  accident  was  caused  by  the  negligence  of  the 
railway  company;  (2)  that  the  failure  of  the  train  dispatcher 
to  notify  the  crew  of  extra  freight  No.  162  that  they  would  meet 
extra  freight  No.  159  was  causal  negligence;  and  (3)  that  the 
sending  of  the  final  order  to  the  crew  of  No.  162  at  Bonita  to 
meet  No.  159  at  that  place  was  a  violation  of  the  rules  of  the  rail- 
way company  and  a  negligent  act  of  the  train  dispatcher  which 
contributed  to  the  injury. 

But  the  doctrine,  "res  ipsa  loquitur,"  is  inapplicable  to  cases 
between  master  and  servant  brought  to  recover  damages  for 
negligence,  because  there  are  many  possible  causes  of  accidents 
during  service,  the  risk  of  some  of  which,  such  as  the  negligence 
of  fellow  servants  and  the  other  ordinary  dangers  of  the  work, 
the  servant  assumes,  while  for  the  risk  of  others,  such  as  the  lack 
of  ordinary  care  to  construct  or  keep  in  repair  the  machinery  or 
place  of  work,  the  master  is  responsible.  The  mere  happening 
of  an  accident  which  injures  a  servant  fails  to  indicate  whether  it 
resulted  from  one  of  the  causes  the  risk  of  which  is  the  servant's, 
or  from  one  of  those  the  risk  of  which  is  the  master's ;  and  for 
this  reason  it  raises  no  presumption  that  it  was  caused  by  the 
ne^lig^ence  of  the  latter.  In  such  cases  the  burden  of  proof  is 
always  upon  him  who  avers  that  the  negligence  of  the  master 
caused  the  accident  to  establish  that  fact,  and  a  naked  finding,  as 
in  this  case,  that  the  accident  occurred  and  that  the  servant  was 
Ruilty  of  no  negligence  which  contributed  to  cause  his  injury,  is 
insufficient  to  sustain  this  burden,  for  there  are  many  other 
causes  than  the  negligence  of  the  master  and  that  of  the  servant, 
such  as  the  negligence  of  fellow  servants  and  latent  and  undis- 
coverable  defects  in  place  or  machinery,  which  may  have  pro- 
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duced  it.  Chicago  &  N.  W.  Ry.  Co.  v,  O'Brien,  132  Fed.  593, 
596,  598,  67  C.  C.  A.  421 ;  Westland  v.  Gold  Coin  Mines  Co.,  41 
C.  C.  A.  199,  200,  101  Fed.  65 ;  Texas  &  Pac.  Ry.  Co.  z\  Barrett, 
166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136;  Patton  v.  Texas 
&  Pac.  Ry.  Co.,  179  U.  S.  658,  21  Sup.  Ct.  275,  45  L.  Ed.  361 ; 
O'Connor  v.  Ry.  Co.,  83  Iowa,  105,  48  N.  W.  1002 ;  Brownfield 
V.  Ry.  Co.,  107  Iowa,  254,  77  N.  W.  1038;  Brymer  v.  Ry.  Co.. 
90  Cal.  497,  27  Pac.  371 ;  Huff  v,  Austin,  46  Ohio  St.  386,  21  N. 
E.  864,  15  Am.  St.  Rep.  613;  Wormell  v.  Railroad  Co.,  79  Me. 
397,  10  Atl.  49,  1  Am.  St.  Rep.  321 ;  Grant  zk  Railroad  Co.,  133 
N.  Y.  659,  31  N.  E.  220.  The  happening:  of  the  accident  and 
the  absence  of  contributory  ne^ligfence  of  the  servant  constitute 
no  substantial  evidence  of  the  causal  neg^li^ence  of  the  master, 
and  are  insufficient  to  support  a  finding^  or  judgment  against  him 
for  the  injury  which  resulted  from  it. 

In  Northern  Pac.  Ry.  Co.  v.  Mix,  121  Fed.  476,  57  C.  C.  A. 
592,  the  Circuit  Court  of  Appeals  of  the  Ninth  Circuit  sustained 
a  jud^^ent  against  the  plaintiff  in  error  in  this  case  for  injuries 
to  the  head  brakeman  of  extra  freight  No.  162,  caused  by  the 
collision  under  consideration  here,  upon  the  ground  that  the 
train  dispatcher  was  ^ilty  of  ne^li^ence  because  he  did  not 
notify  or  endeavor  to  notify  the  crew  of  that  train  at  or  before 
it  passed  Bonita  that  they  were  to  meet  freight  train  No.  159 
on  their  way  to  Helena,  and  that  case  is  cited  and  urgfed  upon  our 
consideration  to  secure  a  like  conclusion  in  this  case.  In  the 
case  in  hand,  however,  the  parties  have  agfreed  that  prior  to 
1 :05  a.  m.  of  December  25,  1899,  No.  159  was  not  running  upon 
the  main  line  between  Missoula  and  Helena,  which  No.  162  was 
to  traverse,  but  was  upon  a  branch  railroad  between  Butte  and 
Garrison;  that  No.  162  left  Bonita  going  east  at  12:50  a.  m.. 
15  minutes  before  No.  159  arrived  at  Garrison ;  that  "until  said 
train  No.  159  reached  Garrison  it  had  not  been  nor  could  it  be 
determined  whether  said  train  No.  159  would  run  beyond  Garri- 
son or  would  stop  at  that  point,"  a  fact  which  does  not  appear  in 
the  report  of,  and  which  doubtless  was  not  proved  in,  the  Mix 
Case ;  and  that  there  was  no  telegraph  station  open  on  the  night 
of  the  accident  between  Bonita  and  the  place  of  the  collision. 
The  absence  from  the  Mix  Case  of  the  controlling  fact  which 
appears  in  this  case,  that  the  train  dispatcher  did  not  know  and 
could  not  learn  whether  or  not  No.  159  would  ever  come  upon 
the  main  line  of  railroad  over  which  No.  162  was  to  run  until 
after  the  latter  train  had  left  Bonita,  distinguishes  that  case  from 
the  one  we  have  in  hand  and  renders  farther  consideration  of  it 
useless.  Inasmuch  as,  prior  to  the  departure  of  No.  162  from 
Bonita  on  its  way  east.  No.  159  was  not  upon  the  line  of  railroad 
which  No.  162  was  to  traverse,  and  it  was  not  known  and  could 
not  be  determined  before  1 :05  a.  m.,  when  it  arrived  at  Garrison, 
whether  or  not  it  would  ever  go  upon  that  line  of  railroad,  the 
train  dispatcher  was  guilty  of  no  negligence  in  that  he  failed  to 
notify,  or  try  to  notify,  the  crew  of  No.  162,  before  they  left 
Bonita,  that  they  would  meet  No.  159,  a  fact  which  he  did  not 
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know  and  could  not  know  until  15  minutes  after  they  had  left 
that  station. 

Counsel  for  the  defendant  in  error  insists  that  the  train  dis- 
patcher failed  to  exercise  ordinary  care,  because  he  sent  his  last 
meeting:  order  for  delivery  to  No.  162,  a  train  of  superior  rig^ht, 
at  Bonita,  the  point  of  execution,  in  violation  of  the  rules  that 
such  orders  must  not  be  sent  for  delivery  to  the  points  of  execu- 
tion if  that  course  can  be  avoided,  and  that  there  should  be,  if 
possible,  at  least  one  telegraph  office  between  those  at  which 
opposing  trains  receive  meeting  orders.  There  are  two  reasons 
why  this  position  seems  to  be  untenable.  In  the  first  place,  these 
niles  do  not  imperatively  require  a  telegfraph  office  between  those 
at  which  opposing:  trains  receive  meeting^  orders,  nor  peremp- 
torily forbid  the  delivery  of  a  meeting^  order  to  a  train  of  superior 
rig^ht  at  the  point  of  execution.  The  requirement  is  conditioned 
by  the  words  "if  possible,"  and  the  prohibition  by  the  phrase  "if 
ir  can  be  avoided,"  and  the  true  interpretation  of  these  rules  is 
that  the  command  and  inhibition  are  to  be  obeyed,  if  this  may  be 
done  consistently  with  a  rational  and  practical  operation  of  the 
railroad.  They  do  not  mean  that  the  train  dispatcher  must  stop 
the  operation  of  the  railroad,  or  that  trains  must  be  sent  back 
toward  their  starting:  points,  until  meeting:  orders  can  be  de- 
livered to  trains  of  superior  rig:ht  at  points  other  than  those  of 
their  execution  and  a  teleg:raph  office  can  be  interposed  between 
the  stations  at  which  opposing:  trains  receive  their  meeting:  or- 
ders, when  an  ordinarily  careful  and  prudent  man  would  deem  it 
reasonably  safe,  in  the  lig:ht  of  the  knowledg:e  which  the  dis- 
patcher has,  to  send  a  meeting:  order  for  delivery  to  a  train  of 
superior  rig:ht  at  the  point  of  execution,  or  to  deliver  such  order 
to  opposing:  trains  when  there  is  no  teleg:raph  office  between 
them,  and  there  is  no  other  practical  and  rational  manner  of 
keeping:  the  railroad  in  operation.  In  the  case  at  bar  the  first 
meeting:  order  issued  was  not  sent  for  delivery  to  the  train  of 
superior  rig:ht  at  the  point  of  execution,  and  there  was  a  tele- 
^aph  office  between  those  at  which  the  opposing:  trains  were  to 
receive  their  first  orders.  In  those  orders  the  meeting:  place  was 
Carlan.  The  order  was  sent  for  delivery  to  No.  162  at  Bonita 
and  to  No.  159  at  Garrison,  and  the  teleg:raph  office  at  Drummond 
was  between  them.  The  order  was  not  delivered  to  the  crew  of 
No.  162,  because  the  false  statement  of  the  operator  that  it  had 
not  passed  Bonita  misled  the  dispatcher.  No.  159,  however,  re- 
ceived its  order  and  advanced  to  Drummond.  There  was  then 
no  teleg:raph  office  between  Drummond  and  Bonita,  and  it  was 
not  possible  to  interpose  one  between  the  places  where  the  op- 
posing trains  must  receive  subsequent  orders,  or  to  send  a  meet- 
ing: order  for  delivery  to  No.  162  at  a  place  other  than  the  point 
of  execution,  without  sending:  one  or  both  of  the  trains  back. 
or  holding:  No.  159  at  Drummond  until  162,  which  appeared  to 
the  dispatcher  to  have  been  delayed  west  of  Bonita>  should 
reach  Drummond.  The  adoption  of  such  a  course  would  not 
have  been  the  adoption  of  ordinary,  but  of  extraordinary,  care, 


248         Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S 

Northern  Pac.  Ry.  Co.  v,  Dixon 

and  this  the  law  did  not  require.  When  No.  159  arrived  at 
Drummond,  the  dispatcher  asked  the  operator  at  Bonita  a  second 
time  if  No.  162  had  arrived  there,  and  he  replied,  "No  si^  of 
them  yet."  He  asked  if  he  was  sure  that  No.  162  had  not 
passed,  and  he  answered,  "Yes."  He  repeated  the  inquiry,  and 
the  operator  replied,  "Yes,  I  am  sure  freight  162  has  not  passed." 
Then  it  was  that  the  dispatcher  ordered  the  trains  to  meet  at 
Bonita,  and  sent  the  order  for  the  crew  of  No.  162  to  that  place 
for  delivery,  and  the  order  for  the  crew  of  No.  159  to  Dnmi- 
mond.  The  railway  company  did  not  become  liable  for  injuries 
caused  by  the  collision,  and  the  train  dispatcher  displayed  no  lack 
of  ordinary  care  and  violated  no  rule  of  the  company  by  this 
action,  because  it  was  not  then  possible,  within  the  true  meaning^ 
of  the  rules,  to  have  a  teleg^raph  office  between  those  at  which 
these  trains  were  to  receive  their  meeting^  orders,  and  the  send- 
ing^ of  the  meeting  order  to  the  train  of  superior  right  at  the 
point  of  execution  could  not  be  avoided. 

In  the  second  place,  if  the  last  meeting  orders  were  in  viola- 
tion of  the  rules  of  the  company,  they  did  not  contribute  to  cause 
the  accident,  and  consequently  they  were  not  actionable.  The 
collision  would,  in  all  probability,  have  happened  if  no  change 
had  been  made  in  the  place  of  meeting.  In  that  event  No.  159 
would  have  proceeded  from  Drummond  toward  Carlan,  the 
appointed  place  for  the  trains  to  meet,  and  before  it  had  arrived 
at  that  place  it  would  inevitably  have  met  and  collided  with  No. 
162,  exactly  as  it  did  under  the  orders  which  changed  the  place 
of  meeting.  The  judgment  against  the  company  cannot  be  sus- 
tained on  account  of  the  last  meeting  orders,  because  the  dis- 
patcher violated  no  rule  of  the  company  and  was  guilty  of  no 
negligence  in  issuing  them,  and  because  they  contributed  in  no 
way  to  cause  the  collision. 

When  the  final  orders  were  made,  3  hours  and  37  minutes  had 
elapsed  after  No.  162  had  left  Missoula,  and  a  reasonable  time 
for  it  to  reach  Bonita  was  not  more  than  1  hour  and  30  minutes. 
Counsel  argues  that  the  dispatcher  was  negligent,  because  he  did 
not  assume  that  the  repeated  statement  of  the  operator  at  Bonita 
that  this  train  had  not  passed  that  station  was  false,  and  because 
he  did  not  operate  the  railroad  on  that  theory,  or  stop  its  opera- 
tion until  he  could  send  a  messenger  over  the  road,  or  could  in 
some  other  way  ascertain  what  the  fact  was.  But  this  contention 
is  unworthy  of  serious  consideration.  The  delay  of  a  freight 
train  a  few  hours  beyond  its  regular  time  is  not  so  extraordinary 
an  occurrence  that  a  man  of  ordinary  caution  would  be  led  to 
believe  or  to  suspect  the  falsity  of  the  statement  of  a  local  oper- 
ator on  the  railroad,  whose  duty  it  is  to  know  the  fact  and  to 
communicate  it,  that  it  had  not  reached  or  passed  his  station. 
Many  adequate  possible  causes  of  such  delays  at  once  suggest 
themselves  to  the  mind,  such  as  pulled  drawbars,  hot  boxes, 
broken  rails,  other  possible  defects  of  the  road  and  machiner>% 
and  the  negligence  and  mistakes  of  the  trainmen.  If  the  state- 
ment of  the  operator  had  been  true,  and  the  dispatcher  had  sent 
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another  train  from  Missoula  to  Bonita  on  the  theory  that  it  was 
false,  and  it  had  crashed  into  No.  162  and  injured  its  crew,  his 
ne^li^ence  would  have  been  patent.  The  truth  is  that  the  move- 
ment of  extra  freight  trains  by  telegraphic  orders,  based  upon  the 
information  of  the  location  of  the  trains  upon  the  railroad 
^fathered  and  communicated  by  local  telegraph  operators  is  a 
rational,  careful,  and  approved  method  of  the  operation  of  rail- 
roads. This  railroad  had  been  and  was  operated  in  this  way, 
and  the  fireman,  Dixon,  knew  it.  The  risk  of  this  method  of  the 
movement  of  trains  was  one  of  the  ordinary  hazards  of  his 
service,  which  he  assumed  when  he  accepted  his  employment, 
and  as  long:  as  the  train  dispatcher  directed  the  movement  of  the 
trains  by  that  method  with  ordinary  care  he  could  not  be  success- 
fully charged  with  actionable  negligence,  while  if  he  had  disre- 
^rded  the  information  furnished  by  the  local  operators,  and 
had  operated  the  railroad  upon  his  own  surmise  or  estimate  of 
the  respective  locations  of  the  trains  upon  it,  his  lack  of  ordinary 
care  would  have  been  clear  and  undeniable.  The  fact  is  that 
it  is  clear,  beyond  all  reasonable  doubt  that  the  proximate  cause 
of  this  accident  was  the  negligence  of  the  local  operator,  who 
slept  at  his  post  and  falsely  informed  the  dispatcher  that  No.  162 
had  not  passed  his  station.  That  untrue  statement  was  the  sole 
cause  of  the  meeting  orders  issued  by  the  dispatcher,  and  of  the 
accident  which  resulted  from  them.  In  the  light  of  that  state- 
ment, upon  which  it  was  his  right  and  his  duty  to  rely  and  to  act, 
the  acts  of  the  train  dispatcher  were  rational,  prudent,  and  free 
from  any  lack  of  ordinary  care,  and  no  judgment  against  the 
company  can  be  sustained  on  account  of  them. 

The  conclusion  that  the  train  dispatcher  was  guilty  of  no 
negligence  renders  it  unneccessary  to  consider  or  to  determine 
the  question  whether  or  not  he  was  a  fellow  servant  of  the  fire- 
man, and  that  issue  is  reserved  for  consideration  at  some  future 
time,  when  its  determination  shall  become  necessary  to  the  deci- 
sion of  some  living  issue.  The  judgment  of  the  Circuit  Court 
must  be  reversed,  and  the  case  must  be  remanded,  with  instruc- 
tions to  render  a  judgment  upon  the  agreed  statement  of  facts 
in  favor  of  the  defendant  in  the  court  below:  and  it  is  so  or- 
dered. 


Louisville  &  N.  R.  Co.  z\  Morton. 

(Court  of  Appeals  of  Kentucky,  Nov.  9,  1905.) 
[89   S.  W.    Rep.   243.] 

Negligence — Evidence — Precautions    against    Recurring    Injury.* — 

Evidence  of  the  repair  or  supply  of  a  defect  after  the  occurrence  of 

*For  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  evidence  of  subsequent  repairs  or  other  subsequent  precau- 
tions, in  negligence  cases,  see  foot-notes  appended  to  Titus  v.  Chicago, 
etc.,  Ry  Co.  (Iowa),  16  R.  R.  R.  129,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  129. 
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an  injury  caused  by  such  defect  is  not  competent  on  the  issue  of 
whether  the  appliance  was  reasonably  safe  before  the  repair  was 
made,  nor  for  any  other  purpose. 

Evidence — Expert  Testimony — Experience  of  Witness^ — In  an  ac- 
tion for  injuries  to  a  servant  engaged  in  loading  logs  onto  a  car,  per- 
sons ihaving  experience  and  skill  in  the  business  of  loading  logs  may 
testify  as  to  the  usual  and  proper  way  of  loading  such  lo^s  and  what 
are  the  dangers  attending  the  work;  but  persons  who  have  not  had 
such  experience  should  not  be  allowed  to  give  their  opinions  on  the 
subject. 

Appeal  from  Circuit  Court,  Hopkins  County. 
"To  be  officially  reported." 

Action  by  Charles  Morton  ag^ainst  the  Louisville  &  Nash- 
ville Railroad  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

Benjamin  D,  WarReld  and  Clifton  7.  Waddell,  for  appellant. 
Gordon,  Gordon  &  Cox,  for  appellee. 

HoBSON,  C.  J.  Charles  Morton  was  a  section  hand  in  the  em- 
ployment of  the  Louisville  &  Nashville  Railroad  Company.  A 
freig^ht  train  dropped  some  logfs,  and  the  section  foreman  took 
his  crew  to  pick  them  up.  He  loaded  the  lo^s  upon  some  trucks 
and  took  them  to  the  nearest  station,  and  there  he  undertook  to 
load  them  on  a  freight  car  by  means  of  skids  reaching^  from  the 
ground  up  to  the  car.  It  was  a  cold  day.  There  was  ice  on  the 
lo^s  and  ice  on  the  skids.  When  they  be^an  rolling^  the  lo^s 
some  one  of  the  hands  said  that  they  ou^ht  to  have  a  rope  to  hold 
them.  The  boss  said:  "Roll  the  log:  up."  It  was  a  lar^e  white 
oak  log,  weighing  3,000  or  4,000  pounds.  One  man  stood  at 
each  end  to  chock  the  log.  One  of  the  men  had  an  ax  and  the 
other  a  brick.  When  the  log  got  nearly  to  the  top,  the  brick 
slipped  on  the  ice.  The  log  came  back.  The  men  at  that  end 
of  the  log  ran  out  of  the  way,  but  Morton,  who  was  working  at 
the  other  end,  had  not  time  to  get  out  of  the  way  of  the  log,  and 
was  caught  and  injured.  He  filed  this  suit  to  recover  for  his 
injury,  and  a  verdict  and  judgment  having  been  rendered  in  his 
favor  for  the  sum  of  $500,  the  railroad  company  appeals. 

The  court  allowed  the  plaintiff  on  the  trial  to  prove  by  himself 
and  a  number  of  other  witnesses  that  after  he  was  hurt  the  fore- 
man went  and  got  a  rope,  and  by  tying  one  end  of  it  to  the  car 
and  passing  it  around  the  log  two  men  at  the  rope  could  hold  the 
log  without  any  trouble,  and  so  the  logs  were  in  this  way  subse- 
quently loaded  without  danger  or  difficulty.  The  court,  in  ad- 
mitting the  evidence,  told  the  jury  that  it  was  to  be  considered  by 
them  only  in  determining  whether  the  manner  of  loading  the 
logs  first  employed  was  a  reasonably  safe  means,  and  that  it 
could  not  be  considered  in  any  way  as  bearing  upon  the  question 
as  to  whether  the  defendant  knew  that  the  first  means  emploved 
was  not  reasonably  safe.  The  defendant  excepted  both  to  the 
evidence  and  to  the  admonition  of  the  court.  The  court  in  so 
ruling  followed  Labatt  on  Master  and  Servant,  §§  133,  824.  We 
cannot  concur  in  this  view  of  the  law.     In  Standard  Oil  Com- 
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pany  v,  Tieraey,  92  Ky.  367.  17  S.  W.  1025,  14  L.  R.  A.  677,  36 
Am.  St.  Rep.  595,  it  was  held  that  subsequent  precautions  or 
subsequent  repairs  after  an  injury  has  occurred  are  not  com- 
petent evidence  against  the  defendant,  on  the  g^round  that  such 
evidence  raises  distinct  and  irrelevant  issues  for  the  consideration 
of  the  jury,  and  puts  an  unfair  interpretation  upon  human  con- 
duct, virtually  holding  out  an  inducement  for  continued  neg^lect. 
This  case  was  followed  in  L.  &  N.  R.  R.  Co.  v,  Bowen,  39  S. 
W.  31,  18  Kv.  Law  Rep.  1099.  In  Republic  Iron  &  Steel  Works 
V.  Gre^^,  71  S.  W.  900,  24  Ky.  Law  Rep.  1627,  the  defendant 
offered  to  show  that  the  machinery  was  operated  after  the  acci- 
dent wfthout  injury  in  the  same  condition  as  at  the  time  of  the 
accident.  The  plaintiff  offered  to  show  that  subsequent  to  the 
injury  the  machinery  was  repaired.  The  court  held  that  the 
evidence  of  neither  side  was  competent.  These  cases  are  in 
accord  with  the  grreat  weig^ht  of  authority.  The  case  of  Cham- 
pion Ice  Manufacturing:  Company  v.  Carter,  51  S.  W.  16,  21 
Ky.  Law  Rep.  211,  does  not  lay  down  a  different  rule.  That 
case  turned  simply  upon  the  evidence  that  had  been  introduced. 

A  person  cannot  make  evidence  for  himself,  and  therefore. 
the  defendant  cannot,  by  allowing  a  defect  to  continue,  make  this 
evidence  in  his  behalf.  The  issue  the  jury  are  to  determine  is 
whether  ordinary  care  was  used  before  the  injury  to  the  plain- 
tiff. What  care  was  used  after  the  injury  is  immaterial.  Maiiv 
persons,  after  an  accident  has  occurred,  will  use  extraordinary 
precautions  to  prevent  a  recurrence  of  it.  On  another  trial 
either  the  plaintiff  or  the  defendant  may  be  allowed  to  prove  by 
persons  having:  experience  and  skill  in  the  business  of  loading: 
lofifs,  what  is  the  usual  and  proper  way  of  loading:  such  log:s  and 
what  are  the  dang:ers  attending:  the  work;  but  witnesses  w!io 
have  not  had  such  experience  in  the  business  as  to  be  considered 
experts  should  not  be  allowed  to  g:ive  their  opinions  on  tie 
siihiect.  We  see  no  other  error  in  the  record.  The  instructior:s 
of  the  court  properly  presented  the  law  of  the  case. 

Jiidg:ment  reversed,  and  cause  remanded  for  a  new  trial. 


Illinois  Cent.  R.  Co.  t\  Colly. 

(Court  of  Appeals  of  Kentucky,  April  19,  1905.) 

[86  S.  W.  Rep.  536.] 

Injury  to  PaBsenger — Sudden  Jar — Sufficiency  of  Evidence. — Where, 
in  an  action  for  injuries  to  a  passenger,  she  testified  th^t  as  she  waS' 
about  to  take  her  seat  in  the  car  she  was  thrown  to  the  floor  and  in- 
jured by  the  force  with  which  another  car  was  backed  against  the 
car  in  which  she  was  located,  such  evidence,  though  uncorroborated, 
required  the  denial  of  a  peremptory  instruction  for  defendant 

Same— Same — Negligence — Instructions. — In  an  action  for  injuries 
to  a  passenger  by  the  violent  striking  of  the  coach  by  another  car 
before  plaintiff  was  seated,  error  in  an  instruction  in  failing  to  require 
a  finding  of  negligence  in  the  unnecessary  and  violent  striking  of  the 
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coach  as  alleged  was  cured  by  another  instruction  charging  that,  if 
plaintiff  was  entitled  to  recover  at  all,  it  was  on  the  ground  that 
defendant's  servants  were  negligent  in  coupling  the  cars  with  ^  such 
unusual  and  unnecessary  force  as  to  cause  her  to  sustain  the  injuries 
complained  of,  etc. 

Same — Same — Negligence  in  Coupling — Custom — ^Instruction^ — An 
instruction  authorizing  a  finding  for  defendant  if  the  coupling  was 
made  in  a  way  that  was  customary  and  incidental  to  railroading,  with- 
out defining  the  degree  of  care  with  which  it  should  h^ve  been  done, 
was  unduly  favorable  to  defendant. 

Instructions. — Requested  instructions,  in  effect  embraced  in  those 
given,  may  be  properly  refused. 

Compromise — Evidence.'*' — In  an  action  for  injuries  to  a  passenger, 
evidence  that  during  negotiations  for  a  settlement  plaintiff  fixed  the 
amount  of  her  damages  ^t  $500,  instead  of  $2,000,  the  amount  sued 
for,  was  inadmissible. 

Argument  of  CounseL — ^Where,  in  an  action  for  injuries  to  a  pas- 
senger caused  by  alleged  negligence  in  the  operation  of  the  train,  de- 
fendant's counsel  in  argument  stated  that  railroa^ds  employ  careful 
and  competent  engineers,  that  it  was  to  their  interest  to  do  so,  etc., 
a  statement  made  by  plaintiff's  counsel  in  answer  thereto  that  statis- 
tics furnished  by  the  interstate  commerce  commission  showed  that 
during  the  precedihg  year  60,000  persons  were  killed  a^nd  crippled  on 
railroads  of  the  United  States  was  not  reversible  error. 

Sufficiency  of  Evidence. — In  an  action  for  injuries  to  a  passenger, 
her  uncorroborated  evidence  held  sufficient  to  sustain  a  verdict  in  her 
favor. 

Personal  Injuries — Excessive  Verdicts — Where,  in  an  action  for  in- 
juries to  a  passenger,  she  and  her  physician  testified  that  she  was 
hurt  in  the  back  and  hip;  that  her  suffering  was  great,  and  continued 
down  to  the  trial,  though  the  physician  was  not  sure  that  her  health 
was  permanently  injured — a  verdict  in  her  favor  for  $750  was  not  ex- 
cessive. 

Appeal  from  Circuit  Court,  Fulton  County. 
"Not  to  be  officially  reported." 

Action  by  Joe  Ann  Colly  ag^ainst  the  Illinois  Central  Railroad 
Company.  From  a  jud^^ment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Robbins,  Thomas  &  Carr,  J,  M.  Dickinson,  and  Trabue,  Doo- 
Ian  &  Cox,  for  appellant. 
Lee  &  Hester,  for  appellee. 

Settle,  J.  The  appellee  recovered  jud^^ent  in  the  lower 
court  ag^ainst  the  appellant  for  $750  damag^es  for  injuries  sus- 
tained to  her  person  by  the  alleg^ed  neg^lig^ence  of  its  employees 
while  she  was  a  passeng^er  upon  one  of  its  trains.  According^ 
to  the  averments  of  the  petition  and  the  evidence  introduced  by 
appellee  in  support  thereof  her  injuries  were  received  as  follows : 
Appellee  and  her  husband  purchased  tickets  at  Fulton,  and  there 
took  passagfe  on  appellant's  train  at  nig^ht  for  the  purpose  of 
going:  to  Mayfield  to  visit  their  daugfhter.  Upon  entering:  the 
coach  and  finding:  all  the  seats  near  them  occupied,  they  went 

♦For  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  evidence  of  offers  to  compromise,  see  foot-note  appended  to 
Georgia  Ry.  &  Electric  Co.  v,  Wallace  &  Co.  (Ga.),  16  R.  R.  R.  793, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  793. 
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toward  the  other  end  in  search  of  a  seat,  and  walked  the  length 
of  the  coach  without  finding  one.  Thereupon  appellee's  hus- 
band left  her  standing  in  the  aisle,  and  retraced  his  steps  still 
looking:  for  and  hoping  to  find  a  vacant  seat  for  her.  After  her 
husband  left  her,  appellee  was  offered  a  seat  by  a  woman  near 
by,  who  removed  a  child  to  her  lap  to  make  room  for  her.  As 
appellee  was  about  to  take  the  seat  thus  offered  her,  the  car  in 
which  she  was  standing,  by  the  alleged  negligence  of  appellant's 
servants  in  charge  of  the  train,  was  suddenly  and  with  unusual 
and  unnecessary  force  and  violence  struck  by  another  coach 
attached  to  the  engine,  which  was  backed  against  and  coupled  to 
it,  and  she  was  thereby  caused  to  fall  against  the  seat  or  some 
part  of  the  car  and  to  the  floor,  whereby  she  was  jarred  and 
stunned  to  silch  an  extent  as  to  render  her  unconscious  for  a 
time,  and  her  hip  and  back  so  injured  as  to  then  and  continuously 
thereafter  cause  her  great  physical  and  mental  pain  and  suffer- 
ing. The  answer  denied  the  negligence  complained  of,  or  that 
the  cars  were  brought  together,  in  making  the  coupling,  with 
more  than  the  usual  or  necessary  force,  or  that  appellee  was 
thereby  thrown  down  or  injured,  and  averred  contributory  neg- 
ligence on  her  part,  but  for  which  her  injuries,  if  any,  would 
not  have  been  received.  The  plea  of  contributory  negligence 
was  denied  by  the  reply,  which  completed  the  issues.  We  will 
notice  only  such  of  the  grounds  for  a  new  trial  as  are  now  relied 
on  by  appellant  for  a  reversal. 

It  is  insisted   for  appellant  that  the  trial  court  erred  in  re- 
fusing the  peremptory  instruction  asked  by  it  at  the  conclusion 
of  appellee's  testimony.     The  peremptory  instruction  would  not 
have  been  proper.    Though  appellee  alone  testified  in  support  of 
her  cause  of  action,  her  statements,  if  accepted  by  the  jury, 
sustained  the  averments  of  the  petition  as  to  the  manner  of  re- 
ceiving her   injuries,  and  established   the   fact  that   they  were 
caused  by  the  negligence  of  appellant's  servants  in  making  the 
coupling  complained  of.    A  peremptory  instruction  should  never 
be  given  in  behalf  of  the  defendant  when  there  is  any  evidence, 
however  slight,  tending  to  support  the  plaintiff's  cause  of  action. 
It  is  further   insisted   for  appellant   that  the   court   did   not 
properly  instruct  the  jury,  and  that  it  erred  in  refusing  to  give 
certain  instructions  asked  by  appellant.    Instruction  No.  1  given 
by  the  court  was  improper,  as  it  authorized  the  jury  to  find  for 
appellee  if  the  coach  in  which  she  was  a  passenger  was  so  negli- 
gently or  recklessly  moved  by  appellant's  servants  as  to  cause 
her  injuries,  whereas  the  cause  of  action  was  not  only  the  neg- 
ligent moving  of  the  cars,  but  also  the  negligent,  unnecessary, 
and  violent  striking  of  the   coach   she   was   in  by   or  against 
another  in  effecting  a  coupling,  and  this  feature  of  alleged  neg- 
ligence should  also  have  been  presented  by  the  instruction.    The 
error  in  this  instruction  was.  however,  cured  by  instruction  No. 
2.  which  directed  the  attention  of  the  jury  to  the  fact  that,  if 
appellee  was  entitled  to  recover  at  all,  it  was  upon  the  ground 
that  appellant's  servants  were  guilt>'  of  negligence  in  coupling 
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the  cars  with  such  unusual  and  unnecessary  force  as  to  cause 
her  to  fall  and  sustain  the  injuries  complained  of;  and  the  same 
instruction,  in  substance,  further  told  the  jury  that  if  they  be- 
lieved from  the  evidence  that  appellant's  servants  handled  the 
coach  in  which  appellee  was  a  passenger  in  the  usual  manner, 
and  made  the  coupling^  in  the  ordinary  way  incidental  to  rail- 
roading, or  if  appellee  was  herself  ^ilty  of  ne^li^ence,  but  for 
which  she  would  not  have  been  injured,  they  should  find  for 
appellant.  Instruction  2  was  unduly  favorable  to  appellant,  in 
tliat  the  jur>'  were  authorized  by  it  to  find  for  appellant  if  the 
coupling:  of  the  cars  was  made  in  the  way  that  was  customary 
and  incidental  to  railroading^,  without  defining^  the  degpree  of 
care  with  which  it  should  have  been  done.  The  manner  in  which 
such  coupling:  is  usually  done  by  appellant's  servants  or  other 
railroad  men  may  not  be  a  reasonably  safe  or  careful  way  of 
doing:  such  work. 

Instruction  No.  3  was  devoted  to  definitions  of  neg^lig^ence  and 
ordinary  care.  Considered  as  a  whole,  the  instructions  were  as 
favorable  to  appellant  as  was  proper,  but  in  some  respects  preju- 
dicial to  appellee.  As  the  refused  instructions  asked  by  appellant 
were,  in  effect,  embraced  by  those  g^iven,  appellant  has  no  cause 
of  complaint  on  that  score. 

Appellant  also  complains  that  the  court  erred  in  excluding:  as 
testimony  the  fact  it  offered  to  prove  by  appellee  that  in  an 
effort  to  settle  with  appellant  before  suit  her  claim  ag:ainst  it  for 
the  injuries  alleg:ed  to  have  been  sustained  by  the  neg:lig:ence  of 
its  servants,  she  fixed  the  amount  thereof  at  $500,  or  offered  to 
settle  at  that  sum,  instead  of  $2,000,  the  amount  for  which  she 
sued.  We  think  this  testimony  was  properly  excluded  by  the 
court.  The  offer  of  appellee  to  accept  $500  in  settlement  of  her 
claim  was  made  before  suit  was  filed,  was  made  doubtless  to 
avoid  a  suit,  and  was  an  offer  to  compromise,  proof  of  which  is 
never  admissible  as  evidence. 

Another  alleg:ed  error  complained  of  is  that  counsel  for  ap- 
pellee was  allowed  by  the  court  to  make  certain  improper  state- 
ments in  arg:ument  to  the  jury,  to  the  effect  that  the  "statistics 
furnished  by  the  intei  state  commerce  commission  show  that  dur- 
ing: l«ist  year  60,000  persons  were  killed  and  crippled  upon  the 
railroads  of  the  United  States,  and  that  the  facts  of  the  case  at  bar 
proved  that  the  servants  of  appellant  were  reckless  or  careless 
in  the  manag:ement  of  the  train  upon  which  appellee  was  in- 
jured." The  statements  in  question  were  made,  as  shown  b\ 
the  record,  in  reply  to  a  statement  of  appellant's  counsel  in 
arg:ument  to  the  jury  that  the  railroads  employ  careful  and  com- 
petent eng:ineers,  that  it  was  to  their  interest  to  do  so  to  preserve 
its  property  and  protect  its  passeng:ers,  and  if  they  were  not 
competent  and  careful  men  they  would  not  be  retained,  and  the 
fact  that  Eng:ineer  Crog:an  (who  was  a  witness  for  appellant) 
had  been  an  eng:ineer  for  24  years  showed  he  was  a  competent 
and  careful  eng:ineer,  and  could  be  trusted  in  handling:  trains. 
In  view  of  what  was  said  by  appellant's  counsel,  we  are  not 
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prepared  to  say  that  the  statements  of  appellee's  counsel  com- 
plained of  were  improper.  While  not  appearing  in  the  record, 
the  facts  and  fibres  furnished  by  the  report  of  the  interstate 
commerce  commission  became  and  are  a  part  of  the  history  of 
the  country,  and  as  such  are  known  to  the  reading  public. 
Ordinarily,  things  well  known,  especially  matters  of  history, 
need  not  be  proved,  and  it  would  be  a  harsh  rule,  indeed,  that 
would  forbid  one  charged  with  the  duty  of  instructing  others 
from  drawing:  upon  the  facts  of  history  to  illustrate  a  thouf^ht 
or  point  an  ar^ment.  At  any  rate,  it  is  not  apparent  from  the 
record  that  appellant  was  prejudiced  by  the  remarks  of  counsel 
complained  of. 

Finally,  it  is  complained  by  appellant  that  the  verdict  of  the 
jury  is  not  supported  by,  and  is  contrary  to,  the  evidence,  and, 
further,  that  it  is  excessive.  We  cannot  sustain  either  of  these 
contentions.  It  is  true  that  appellee  stands  alone  in  her  testi- 
mony as  to  the  manner  in  which  her  injuries  were  received. 
She  seems  to  have  known  none  of  her  fellow  passengers  on  the 
train,  and  none  of  them  was  introduced  by  her  or  appellant  as 
witnesses.  Appellee  described  with  particularity  the  facts  and 
circumstances  connected  with  and  leadinf^f  to  the  accident.  As 
to  the  fact  that  she  was  thrown  down  by  the  strikinf^f  of  the  car 
she  was  on,  and  as  to  the  character  and  extent  of  her  injuries, 
she  was  uncontradicted.  Appellant  introduced  its  trainmen,  who 
testified  that  the  coupling  of  the  cars  on  the  occasion  in  question 
was  done  in  the  usual  way,  and  without  force  or  violence.  The 
jury  were  the  triers  of  the  facts,  and  they  had  the  ri^ht  to  accept 
the  testimony  of  appellee  as  to  the  truth  of  the  matter  and  reject 
that  of  appellant's  witnesses.  "We  cannot  say  that  mere  numerical 
superiority  of  witnesses  on  one  side  constitutes  preponderance 
of  proof,  nor  can  we  disturb  the  verdict  as  not  beinja:  sustained 
by  sufficient  evidence."  Alcorn  v.  Powell,  etc.,  60  S.  W.  520, 
22  Ky.  Law  Rep.  1354.  As  to  the  injuries  of  appellee,  her  own 
testimony,  as  well  as  that  of  her  physician,  showed  that  she  was 
hurt  in  the  back  and  hip,  that  her  suiferingf  was  ^eat,  and 
that  it  continued  down  to  the  time  of  the  trial  of  the  cause.  The 
physician  was  not  sure  that  her  health  was  permanently  injured ; 
probably  that  fact  cannot  yet  be  determined.  Upon  the  whole 
case,  while  the  compensation  allowed  appellee  by  the  jury  was 
liberal,  from  the  proof  we  are  unable  to  say  that  it  was  excessive. 

Wherefore  the  judgjnent  is  affirmed. 
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(Supreme  Court  of  Arkansas,  March  18,  1905.) 
[86  S.  W.  Rep.  287.] 

Appeal — Remittitur.* — Though,  in  a  personal  injury  case,  in  which 
plaintiff  is  clearly  entitled  to  recover,  evidence  of  the  size  of  plaintiff's 
family,  calculated  to  arouse  the  sympathy  of  the  jury,  is  erroneously 
admitted,  the  court  will  allow  an  affirmance  on  remittitur  of  a  sum 
which  will  clearly  cure  any  possible  prejudice. 

Hill,  C.  J.,  dissenting. 

On  motion  to  allow  remittitur.    Granted. 
For  former  opinion,  see  85  S.  W.  768. 

Dodge  &  Johnson,  for  appellant. 
Oliphint  &  Hardcastle,  for  appellee. 

RiDDiCK,  J.  On  motion  of  plaintiff  to  be  allowed  to  enter  a 
remittitur.  We  have  heretofore  decided  that  the  judgfment  of  the 
circuit  court  in  this  case  should  be  reversed,  and  a  new  trial  or- 
dered,  on  account  of  error  in  the  admission  of  evidence  which, 
to  quote  from  the  opinion  delivered,  was  "calculated  to  arouse 
the  sympathies  of  the  jury,  and  to  enhance  the  damages  beyond 
the  amount  which  the  law  permitted."  The  court  was  of  the 
opinion  that  the  evidence  was  sufficient  to  warrant  a  verdict 
agfainst  the  defendant,  and  that  the  error  committed  did  not  affect 
the  finding^  of  the  jury  on  the  question  of  whether  the  defendant 
was  liable  for  the  injury  suffered  by  plaintiff,  but  that  it  probably 
enhanced  the  damages  found  by  the  jury.  The  counsel  for  plain- 
tiff now  asks  leave  to  be  allowed  to  enter  a  remittitur  for  such 
sum  as  will  relieve  the  judgment  of  any  excess  in  the  way  of 
damages,  will  remove  the  effects  of  the  error  in  the  admission 
of  improper  testimony. 

The  first  question  presented  is  whether  a  judgment  for  any 
amount  can  be  permitted  to  stand  in  a  case  of  this  kind,  where 
there  has  been  improper  evidence  admitted.  "The  tendency  of 
the  late  decisions,"  says  Mr.  Sutherland  in  his  work  on  Damag^es, 
"is  in  the  direction  of  unqualified  support  for  the  practice  which 
allows  the  appellate  and  trial  court,  in  cases  in  which  excessive 
damages  have  been  awarded,  and  in  which  the  plaintiff  is  entitled 
to  substantial  damages,  to  indicate  the  excess,  and  give  him  the 
option  to  remit  and  take  judgment  for  the  residue,  or  to  be 
awarded  a  new  trial."  Sutherland  on  Damages  (3d  Ed.)  §  460. 
A  question  similar  to  this  was  considered  by  this  court  in  a 
recent  case,  where  it  was  said  that  the  "theory  upon  which  a 
remittitur  is  allowed  is  that  the  appellant  has  no  just  complaint, 
save  that  the  damages  are  excessive,  and  that,  inasmuch  as  the 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of, 
or  admissibility  of  evidence  of,  the  financial  circumstances  or  size  of 
family,  etc.,  of  parties,  in  negligence  cases,  see  foot-note  appended 
to  St.  Louis,  etc.,  Ry.  Co.  v.  Adams  (Ark.),  16  R.  R.  R.  843,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  843. 
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appellate  court  can  say  that  the  ^ven  verdict  is  excessive,  it  can 
desi^inate  an  amount  that  will  not  be,  and  ^ve  the  successful 
party  the  option  to  remit  the  excess  or  submit  to  a  new  trial.*' 
But  in  that  case  the  court  held  that  the  remittitur  could  not  be 
albwed,  because  the  error  complained  of  mi^ht,  in  the  opinion 
of  the  court,  have  affected  the  verdict  on  the  question  of  whether 
the  defendant  was  liable  for  damages  or  not.  Railway  Co.  v, 
Warren,  65  Ark.  628,  48  S.  W.  222.  The  court  in  that  opinion 
was  discussing  a  case  in  which  the  damaf^es  were  held  to  be 
excessive.  But  a  remittitur  may  be  permitted  not  only  to  cure 
the  excess  in  a  verdict  which  is  plainly  excessive,  but  also  to  cure 
any  possible  effect  of  evidence  improperly  admitted,  the  effect  of 
whidi  may  have  been  to  unduly  enhance  the  amount  of  damaf^fes. 
For,  to  quote  the  lan^a^e  of  a  late  decision  of  the  Supreme 
Court  of  Wisconsin,  "There  is  no  ^ood  reason  to  restrict  the 
practice  so  as  to  exclude  any  case,  whether  on  contract  or  sound- 
ing in  tort,  where  the  plaintiff  is  clearly  entitled  to  recover, 
and  a  sum  can  be  named  which,  in  all  reasonable  probability,  will 
not  exceed  the  amount  which  a  jury  will  ultimately  ^ve  him." 
Baxter  v.  Ch.  &  N.  W.  Ry.  Co.,  104  Wis.  307,  80  N.  W.  644. 
Where  the  ri^ht  to  recover  is  clear,  and  has  been  established  by 
the  verdict  of  a  jury,  and  where  the  errors  committed  in  the 
trial  gfo  only  to  the  enhancement  of  the  amount  of  the  verdict, 
and  do  not  affect  the  question  of  whether  defendant  is  liable  or 
not,  then,  if  the  verdict  be  excessive,  or  if,  on  account  of  im- 
proper evidence,  or  improper  ar^ment  of  counsel,  tendinp^  to 
enhance  the  amount  of  damages  allowed,  the  court  is  not  able 
to  say  from  the  evidence  that  the  verdict  is  not  excessive,  and 
that  the  defendant  was  not  prejudiced  in  respect  to  the  amount 
of  the  damages  assessed  by  such  improper  evidence  or  ar^ment, 
the  court  may,  in  its  discretion,  name  a  sum  which  is  clearly  not 
excessive,  and,  as  a  matter  of  g^racc  to  the  plaintiff,  allow  him  to 
accept  judgement  for  that  amount,  instead  of  a  new  trial.  Rail- 
way Co.  V.  Warren,  65  Ark.  628,  48  S.  W.  222 ;  Little  Rock  & 
Ft.  S.  Ry.  Co.  V,  Barker,  39  Ark.  491 ;  Baxter  v.  Ch.  &  N.  R. 
Co.,  104  Wis.  307,  80  N.  W.  644;  McCarthy  v,  Whitcomb,  110 
Wis.  113,  85  N.  W.  707;  Hocks  v.  Spran^ers,  113  Wis.  123,  87 
N.  W.  1101,  89  N.  W.  113;  Ruepin^  v.  Ch.  &  N.  W.  Ry.  Co., 
116  Wis.  625,  93  N.  W.  843,  96  Am.  St.  Rep.  1013;  Telegraph 
Co.  V.  Frith,  105  Tenn.  167,  58  S.  W.  118;  Trow  v.  Village  of 
White  Bear,  78  Minn.  432,  80  N.  W.  1117;  Wimber  v.  I.  C.  Rv. 
Co.,  114  Iowa,  557,  87  N.  W.  505 ;  Ribich  v.  Lake  S.  S.  Co.,  123 
Mich.  401,  82  N.  W.  279,  48  L.  R.  A.  649,  81  Am.  St.  Rep.  215 ; 
Belt  V.  Lawes,  12  Q.  B.  Div.  356;  2  Sutherland  on  Damages 
f3d  Ed.)  §  460;  13  Cyc.  134.  In  doing-  this  the  court  does  not 
invade  the  province  of  the  jury,  for  the  court  is  not  undertaking 
to  state  the  exact  amount  of  pecuniary  loss  which  plaintiff  has 
suffered,  but  is  only  naming:,  an  amount  which,  under  the  evi- 
dence, the  court  can  see  is  clearly  not  excessive.  As  the  matter 
of  permitting-  a  remittitur  to  be  entered,  and  allowing  the  jud.e:- 
ment  to  stand  for  the  remainder,  is  largfely  a  matter  of  discretion, 
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the  court  will  be  less  inclined  to  g^rant  this  privilegfe  where  the 
errors  at  the  trial  have  been  g:ross,  or  where  improper  conduct 
on  the  part  of  plaintiff  or  his  counsel  has  been  such  as  to  excite 
the  prejudices  of  the  jury ;  and  it  will  be  more  inclined  to  g^rant 
it  in  cases  where  there  has  been  a  fair  and  impartial  trial,  but 
where,  on  account  of  mere  error  in  the  finding^  of  the  jury,  the 
damagfes  allowed  are  gfreater  than  the  evidence  justifies. 

As  the  error  pointed  out  in  this  case  was  not  a  very  culpable 
one,  or  one  that  involves  any  reflection  on  plaintiff  or  his  coun- 
sel, and  as,  in  the  opinion  of  the  majority  of  the  judg^es,  the  only 
just  ground  for  objection  to  the  judgment  rendered  is  that,  on 
account  of  the  improper  evidence  admitted,  it  may  be,  and 
probably  is,  largfer  than  would  otherwise  have  been  rendered,  and 
to  that  extent  excessive,  we  are  of  the  opinion  that  it  is  within 
our  discretion  to  permit  a  remittitur  to  be  entered,  and  to  allow 
the  judgement  for  the  remainder  to  stand.  But  before  naming: 
the  amount  that  we  think  should  be  remitted,  we  will  call  atten- 
tion to  the  principles  by  which  it  seems  to  us  that  the  court 
should  be  guided  in  ascertaining  the  amount  to  be  remitted.  In 
the  case  of  Railway  v.  Hall,  53  Ark.  7,  13  S.  W.  138,  where  the 
trial  court  erroneously  instructed  the  jury  that  they  might  allow 
exemplary  damages,  the  learned  judge  who  delivered  the  opinion 
of  the  court,  refusing  to  permit  a  remittitur,  called  attention  to 
the  various  elements  that  went  to  make  up  the  damages  in  a  case 
of  tort  for  personal  injury,  such  as  loss  of  time,  pain  and  suf- 
fering, etc.,  said:  "The  difficulties  which  beset  a  court  in  deter- 
mining the  justness  or  excessiveness  of  a  verdict  based  on  these 
premises  alone  would  not  be  inconsiderable.  But  superadd  the 
element  of  punitive  damages  erroneously  allowed,  and  the  process 
by  which  the  court  is  to  dissect  the  verdict,  eliminate  the  error, 
eliminate  the  excess  of  compensation,  and  settle  upon  the  exact 
sum  which  plaintiff's  case  entitles  him  to  have,  'passeth  all 
understanding.' "  Now,  while  we  do  not  wish  to  make  any 
criticism  of  the  decision  in  that  case,  still  it  does  not  seem  to  us 
entirely  correct  to  say,  as  the  judge  there  intimates,  that  the 
ccurt,  in  naming  a  sum  which  the  plaintiff  may  elect  to  take,  if 
he  prefers  it  to  a  new  trial,  is  aiming  to  state  the  exact  sum 
vhich  plaintiff  is  entitled  to  recover.  In  actions  for  breaches  of 
contracts,  and  sometimes  in  other  cases,  it  may  happen  that  the 
exact  amount  of  the  excess  in  an  excessive  judgment  can  be 
ascertained  from  the  evidence ;  and  in  those  cases  the  court  will 
determine  the  exact  amount  due,  and  will  permit  the  judgment 
to  stand  for  that  amount,  whatever  it  may  be,  if  plaintiff  will 
remit  the  excess.  But  in  actions  to  recover  for  damages  for 
personal  injuries,  where  the  amount  of  the  damages  is  not  sus- 
ceptible of  being  ascertained  exactly,  it  would  be  well-nigh  im- 
possible for  the  court  to  name  exactly  the  amount  which  plaintiff 
is  entitled  to  recover.  To  undertake  to  do  so  would  be  to  assume 
the  functions  of  a  jury,  and  the  result  might  be  very  unjust  to 
the  defendant,  who  would  be  bound  by  the  result,  while  the 
plaintiff  could  accept  or  reject  the  amount  named,  as  it  suited 
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him  to  do,  for  a  court  has  no  rifa^ht  to  reduce  a  verdict  of  a  jury, 
and  render  jud^^ment  for  the  reduced  amount,  unless  the  pre- 
vailing party  consent  to  the  reduction.  Kennon  v,  Gilmer,  131 
U.  S.  22,  9  Sup.  Ct.  696,  33  L.  Ed.  110;  18  Enc.  Plead.  &  Prac. 
123.  Looking  at  the  matter  from  that  standpoint,  some  courts 
hold  that  it  is  an  invasion  of  the  constitutional  rights  of  the 
defendant  to  permit  a  remittitur,  and  affirm  the  judgement  for 
the  remainder,  in  actions  for  torts,  and  if  the  purpose  of  the 
court  was  to  settle  the  exact  rights  of  the  parties  under  the  evi- 
dence, it  would  be  difficult  to  dispute  the  correctness  of  such 
decisions.  But  the  court  in  such  cases  does  not  undertake  to 
state  the  exact  sum  that  plaintiff  is  entitled  to  recover,  and 
makes  no  pretense  of  doings  so.  What  the  court  undertakes  to 
do  is  simply  to  name  an  amount  so  low  that  there  can  be  no 
reasonable  ground  to  believe  that  a  jury  of  average  judgement, 
after  considering  the  evidence,  would,  when  properly  instructed 
as  to  the  law,  allow  plaintiff  a  less  sum  than  that  named,  and 
which  amount  the  court  can  clearly  see  is  not  excessive.  Rue- 
pin^  V.  Ch.  &  N.  W.  Ry.  Co.,  116  Wis.  625,  93  N.  W.  843,  96 
Am.  St.  Rep.  1013.  The  court  must  be  certain  not  to  put  the 
amount  too  hi^h,  for  as  before  stated,  the  defendant  has  no 
option  in  the  matter,  and  must  submit  to  the  judgment  allowed 
by  the  court,  while  the  plaintiff  has  the  rig^ht  to  reject  the  offer 
if  he  chooses  to  do  so  There  is  then  little  dangfer  in  putting  the 
amount  low,  and  the  court  should  always  ^o  down  to  a  sum 
which  it  can  feel  certain  that  the  defendant  should  pay,  and 
which,  under  the  evidence,  the  plaintiff  is  clearly  entitled  to 
recover.  If  it  should  be  less  than  the  plaintiff  is  entitled  to 
under  the  evidence,  the  defendant  is  not  injured,  for,  if  the  plain- 
tiff accepts  it,  defendant  then  g^ets  off  with  less  than  he  was  liable 
to  pay.  On  the  other  hand,  as  plaintiff  is  not  compelled  to 
accept  the  amount  offered,  he  has  no  ground  for  complaint  that 
the  court,  instead  of  reversing  the  case  outrigfht  on  account  of 
an  error  for  which  he  is  partly  to  blame,  and  forcing^  him  to 
undergo  a  new  trial,  ^ves  him  the  privilege  of  taking  the  sum 
named,  and,  by  doing:  so,  ^et  some  substantial  compensation 
without  the  trouble  and  expense  of  further  liti^tion. 

The  amount  recovered  in  this  case  was  $2,000.  The  error  in 
admitting  evidence  in  reference  to  the  size  of  the  plaintiff's 
family,  which  consisted  of  11  children,  was,  as  we  stated  in  the 
opinion,  calculated  to  arouse  the  sympathies  of  the  jury,  and  to 
enhance  the  amount  of  the  verdict  to  some  extent,  though  we  do 
not  think  that  it  had  any  ^eat  effect  on  the  verdict.  But  as  this 
improper  evidence  was  brought  before  the  jury  by  plaintiff  over 
the  objection  of  counsel  for  defendant,  if  the  judgment  is  af- 
fimied  it  must  be  after  such  a  substantial  reduction  as  will  clearly 
eliminate  the  effect  of  this  evidence.  Bearing  this  in  mind,  and 
jjuided  by  the  rules  above  announced,  a  majority  of  us  are  of 
the  opinion  that  a  remittitur  of  $750  will  cure  any  possible 
prejudice  caused  by  the  admission  of  the  evidence  referred  to. 
In  naming  $1,250  as  the  amount  for  which  plaintiff  may  have 
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jud^^ent,  we  do  not  undertake  to  say  that  it  represents  the 
exact  amount  of  all  the  damages  to  which  plaintiff  is  entitled. 
We  name  it  as  the  sum  for  which,  under  the  circumstances,  we 
are  willing^  that  a  judgment  should  stand,  for  the  reason  that 
we  are  fully  convinced  that  such  sum  is  not  excessive,  and  that 
defendant  will  be  in  no  respect  prejudiced  by  a  judgement  for 
tliat  amount.  If  plaintiff  shall  within  one  week  enter  a  remit- 
titur of  the  sum  named,  to  take  effect  as  of  the  date  of  the 
original  judgement,  the  judgfment  may  stand  as  to  the  balance ; 
otherwise  the  case  will  be  remanded  for  a  new  trial. 


Norfolk  Ry.  &  Light  Co.  v.  Spratley. 

(Supreme  Court  of  Appeals  of  Virginia,  Jan.  12,  1005.) 

[49  S.  E.  Rep.  502.] 

Live  Wires — Care  Required  of  Companiea.* — Electric  companies 
are  not  insurers  against  accidents,  but  they  are  held  to  a  high  degree 
of  care  in  the  construction  and  maintenance  of  their  dangerous  ap- 
pliances 

Same — Injury  to  Child  in  Street — ^Presumption  of  Negligence. — 
The  fact  that  a  dhild  was  injured  by  picking  up  a  live  electric  wire 
which  had  fallen  to  the  sidewalk  created  a  presumption  of  negligence 
on  the  part  of  the  corporation  owning  and  maintaining  the  wire. 

Same — Same — Same — Rebuttal. — In  an  action  for  injuries  sustained 
by  a  child  by  picking  up  a  live  electric  wire  that  had  fallen  to  the 
sidewalk,  the  testimony  of  a  lineman  that  he  looked  over  the  wires 
every  day,  and  that  between  6  and  7  o'clock  in  the  morning  of  the 
day  of  the  accident  he  had  looked  over  the  wire  in  question,  and  had 
found  it  all  right,  was  not  sufficient  to  remove  the  presumption  of 
negligence  on  the  part  of  the  corporation  owning  and  maintaining 
the  wire. 

Same — Same — Same — Same. — The  presumption  of  negligence  which 
arises  from  an  injury  to  a  pedestrian  in  a  public  street  from  a  broken 
electric  wire  is  not  overcome  by  testimony  of  employees  of  the  one 
owning  and  maintaining  the  wire  that  the  wire  was  properly  con- 
structed and  put  up. 

Harmless  Error. — Though  a  question  asked  a  witness  and  his  an- 
swer thereto  are  improper,  if  the  propounder*s  case  has  been  com- 
pletely made  out  otherwise  the  error  is  harmless. 

Same. — Though  exception  to  the  testimony  of  a  witness  is  well 
taken,  if  the  same  fact  is  proved  by  other  witnesses  without  objection 
the  error  is  'harmless. 

Proximate  Cause. — In  an  action  for  injuries  to  ^  child  caused  by 
his  having  picked  up  a  live  electric  wire  that  had  fallen  to  the  side- 
walk, a  witness  testified  that  two  women  were  struck  in  the  face  by 
the  wire,  but  not  injured,  and  that  the  child  grasped  it  at  a  point 
where  it  was  not  insulated,  and  that  he  thought  he  (the  witness)  took 
hold  of  it  at  a  place  where  it  was  insulated  without  being  hurt.  Held, 
that  such  evidence  did  not  show  that  a  lack  of  insulation,  and  not 
the  falling  of  the  wire,  was  the  proximate  cause  of  the  injury. 

Personal  Injuries — Medical  Testimony.f — In  an  action  for  personal 

*See  foot-note  appended  to  Metropolitan  St.  Ry.  Co.  v,  Gilbert 
(Kan.),  15  R,  R.  R.  428,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  428. 

tSee  foot-note  appended  to  Sohutz  v.  Union  Ry.  Co.  (N.  Y.),  15 
R.  R.  R.  777,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  777. 
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injuries,  it  was  proper  to  permit  the  piliysician  who  attended  plaintiff 
to  testify  as  to  the  probable  future  effects  of  the  injuries. 

Same— Daix]ages4 — In  an  action  for  personal  injuries,  tJhe  jury  may 
consider,  in  addition  to  the  expense  and  pain  s^nd  loss  already  in- 
curred and  suffered,  such  as  will  reasonably  and  probably  result  as  a 
consequence. 

"De  Minimis  Non  Curat  Lex.** — On  appeal  in  an  action  for  personal 
injuries  suffered  by  a  child,  the  question  whether  there  was  error  in 
permitting  his  mother  to  testify  that  she  had  spent  $7  for  medicines 
was  precluded  by  the  maxim,    De  minimis  non  curat  lex." 

Appeal — Review. — ^Where  no  exception  was  taken  to  certain  tes- 
timony when  the  question  Was  asked  the  witness,  and  no  bill  of  ex- 
ceptions subsequently  asked  for,  and  there  was  no  mention  of  such  an 
assignment  of  error  in  the  petition  to  the  Supreme  Court  for  a  writ  of 
error,  the  admissibility  of  the  testimony  could  not  be  considered  on 
appeal. 

Same — Same. — The  verdict  of  the  jury  in  an  action  for  personal  in- 
juries could  not  be  disturbed  on  appeal  where  there  was  nothing  to 
show  that  the  jury  were  actuated  by  prejudice  or  partiality. 

Error  to  Law  and  Chancery  Court  of  City  of  Norfolk. 

Action  by  Herbert  Wesley  Spratley,  by  his  next  friend,  J.  W. 
Spratley,  a^inst  the  Norfolk  Railway  &  Li^ht  Company.  Judfa:- 
ment  for  plaintiff,  and  defendant  brings  error.    Affirmed. 

Harrison,  J.  On  the  14th  day  of  June,  1903 — a  clear,  bri^it 
day — Herbert  Wesley  Spratley,  an  infant  seven  years  of  aj^fe,  in 
company  with  his  little  sister  and  their  little  companion,  Mabel 
Blair,  were  en  route  to  the  cemetery  in  Berkley,  a  suburb  of  the 
cit\'  of  Norfolk.  While  passing  alon^  Liberty  street,  Herbert 
was  injured  by  cominff  in  contact  with  a  charged  electric  wire 
owned  by  the  plaintiff  in  error,  which  had  fallen  across  the  side- 
walk about  two  hours  before  the  accident.  He  was  playing 
with  his  sister,  and,  thinking  the  wire  was  a  switch,  picked  it  up 
to  hit  her,  \yith  the  result  that  he  was  severely  shocked  and 
burned  about  his  head,  hand,  and  le^,  and  was  rendered  un- 
conscious. These  injuries  confined  him  to  the  bed  for  four 
weeks,  and  to  the  house  for  six  weeks  or  more. 

This  suit  was  broug^ht  by  the  injured  child,  in  the  name  of 
J  W.  Spratley,  as  next  friend,  a^inst  the  defendant  company, 
to  recover  damages  for  the  injuries  mentioned ;  and,  upon  a  de- 
murrer to  the  evidence,  judgment  was  rendered  in  favor  of  the 
plaintiff  for  the  sum  of  $2,000,  the  amount  ascertained  by  the 
verdict  of  the  jury.  A  writ  of  error  was  awarded,  which  bringfs 
the  case  to  this  court  for  review  of  errors  alleged  to  have  been 
committed  at  the  trial. 

It  is  contended  that  the  demurrer  to  the  evidence  should  have 
been  sustained,  because  the  defendant  company  was  not  shown 
to  have  been  gruilty  of  negfligence. 

This  is  a  clear  case  for  the  application  of  the  common  sense 
rule  of  evidence  expressed  in  the  maxim  res  ipsa  loquitur.  While 
electric  companies  are  not  held  to  be  insurers  agfainst  accident, 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  for  future  suffering,  see  Chicago  &  M.  Electric  Ry.  Co.  v. 
Ullrich  (111.),  15  R.  R.  R.  405,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  405. 
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still  it  is  due  to  the  citizen  that  such  companies,  permitted  as 
they  are  to  use  for  their  own  purposes  the  streets  of  a  city  or 
town,  should  be  held  to  the  exercise  of  a  hi^h  degree  of  care  in 
the  construction  and  maintenance  of  the  dang^erous  appliances 
employed  by  them,  to  the  end  that  travelers  alonp^  the  higfhwav 
may  not  be  injured.  The  danger  is  ^reat,  and  care  and  watch- 
fulness must  be  commensurate  with  it.  Haynes  v.  Raleigfh  Gas 
Co.,  114  N.  C.  203,  19  S.  E.  344,  26  L.  R.  A.  810,  41  Am.  St.  Rep. 
786;  City  Elec.  St.  R.  Co.  v.  Conery  (Ark.)  33  S.  W.  426,  31 
L.  R.  A.  570,  and  note  pag^e  578;  Joyce  on  Electricity,  §§  438, 
606.  A  consequence  of  this  rule  as  to  the  hi^h  decree  of  care 
required  in  the  use  of  a  dangerous  current  of  electricity  is  the 
presumption  of  neg^ligfence  that  is  raised  by  the  fact  that  a  dan- 
gerous wire  has  broken  and  fallen  into  the  street.  But  it  is 
insisted  that  the  testimony  of  the  witness  Wig^g^ins  Fuller,  in- 
troduced by  the  plaintiff,  showed  that  the  defendant  company  had 
exercised  due  care,  and  that  this  proof  did  away  with  the  pre- 
sumption afforded  by  the  accident  itself,  and  rendered  some 
other  evidence  of  neg^lig^ence  essential  to  the  plaintiff's  case.  The 
testimony  mentioned  is  that  of  an  adverse  witness,  called,  as 
such,  by  the  plaintiff  to  prove  the  ownership  of  the  wire  in 
question,  and  that  the  witness  had  repaired  it.  Upon  cross- 
examination  by  the  defendant  company,  the  witness  testified  that 
he  was  not  the  inspector,  but  was  a  lineman ;  that  he  looked  over 
the  wires  every  day;  and  that  between  6  and  7  o'clock  in  the 
morningf  of  the  dav  of  the  accident  he  had  looked  over  this  wire 
and  found  it  all  rigfht. 

This  evidence  was  not  sufficient  to  remove  the  presumption  of 
ne^lig^ence  arising;  from  the  accident  itself.  Upon  the  whole 
evidence,  the  question  was  one  for  the  jury. 

In  Uergrla  v.  West  End  St.  R.  Co.,  160  Mass.  351,  35  X.  E. 
1126,  39  Am.  St.  Rep.  481,  the  plaintiff  was  struck  by  part  of 
an  iron  ear  used  to  clasp  a  trolley  wire  to  keep  it  in  place  around 
a  curve  over  the  defendant's  track.  There  was  no  evidence  of 
fault  on  the  part  of  the  defendant,  other  than  that  afforded  bv 
the  accident  itself.  There  was,  however,  evidence  introduced 
by  the  defendant  that  it  was  not  neg^ligfent,  tending;  to  show  that 
the  break  was  a  clean  one,  bright  in  color  and  appearance;  that 
the  iron  was  sound  all  throuj^h,  with  no  flaw  or  defect  in  it ;  that 
the  whole  apparatus  was  manufactured  and  put  up  by  a  manu- 
facturer of  the  higfhest  reputation;  that  the  ear  and  giiy  con- 
stituted the  best  and  strongest  device  known  at  the  time  for 
keeping:  trolley  wires  in  place;  that  the  defendant  employed  a 
corps  of  competent  superintendents,  foremen,  and  inspectors,  who 
inspected  the  whole  line  weekly,  including;  the  cars  and  their 
attachments;  and  that  this  particular  part  of  the  line  had  been 
inspected  within  a  week  prior  to  the  accident.  Notwithstanding^ 
this  evidence  of  due  care  on  the  part  of  the  defendant,  the 
plaintiff  was  not  called  upon  to  introduce  other  evidence  of  neg^li- 
gfence  than  the  accident  itself;  the  court  holding^  that  upon  the 
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whole  evidence  the  question  was  for  the  jury,  and  sustaining 
their  verdict  in  favor  of  the  plaintiff. 

The  presumption  of  ne^Ii^ence  arising:  from  an  injury  to  a 
passer-by  in  a  public  street  from  a  broken  electric  wire  is  not 
overcome,  so  as  to  require  the  case  to  be  taken  from  the  jury,  by 
testimony  of  defendant's  employees  that  the  wire  was  properly 
constructed  and  put  up.  Boyd  v.  Portland  General  Cement  Co. 
(Or.)  66  Pac.  576,  57  L.  R.  A.  619. 

The  declaration  in  the  case  at  bar,  after  setting  out  the  duty 
of  the  defendant  company  to  so  operate,  control,  and  maintain 
its  wires  that  they  would  not  fall  upon  or  come  in  contact  with 
pedestrians  lawfully  upon  and  passing^  alongf  a  public  street  and 
hig^hway,  avers  that  the  defendant,  in  disregard  of  its  duty  in 
that  behalf,  so  carelessly  and  negligently  maintained,  controlled, 
and  operated  its  wire  that  it  was  broken,  and  negligently  per- 
mitted to  fall  from  the  poles,  and  negligently  permitted  to  re- 
main-upon  the  street,  charged  with  an  electric  current,  and  that 
by  reason  of  this  negligence  the  wire  came  in  contact  with  the 
plaintiff,  and  he  was  thereby  severely  shocked,  burned,  etc.  At 
the  conclusion  of  the  testimony  of  George  W.  Wiggins,  a  witness 
for  the  plaintiff,  he  was  asked  the  following  question :  "Did  you 
notice  .the  condition  of  that  wire — whether  it  was  an  old  5r  new 
wire,  or  whether  the  insulation  was  on  or  off?"  The  witness 
answered  that  the  insulation  was  off  in  a  great  many  places,  but 
that  he  did  not  know  whether  the  wire  was  old  or  new.  A  mo- 
tion to  strike  out  this  answer  was  overruled,  and  this  action  of  the 
court  is  assigned  as  error. 

It  is  contended  that  the  declaration  did  not  aver  imperfect  in- 
sulation as  a  ground  of  negligence,  and  that  evidence  tending  to 
show  lack  of  insulation  could  not,  therefore,  be  introduced.  On 
the  other  hand,  it  is  most  earnestly  and  v/ith  much  force  insisted 
that  such  evidence  was  admissible  under  the  averment  that  the 
fiefendant  negligently  maintained  its  wire. 

To  properly  maintain  this  electric  wire  would  seem  to  include 
proper  insulation,  but  it  is  insisted  that  the  declaration  limits  the 
neg^Iigence  in  maintaining  to  preventing  the  wire  from  falling. 
In  our  view,  a  consideration  of  this  question  is  not  necessary. 
Under  the  rule  res  ipsa  loquitur,  the  plaintiff's  case  was  made 
out.  The  wire  was  down  and  across  the  sidewalk,  and  the  child 
gasped  it  in  the  palm  of  his  hand,  and  was  injured.  When  the 
plaintiff  has  established  the  fact  of  ownership  and  control  of  the 
wire,  and  its  dangerous  condition,  in  a  public  street  or  highway, 
coupled  with  the  accident,  he  has  made  out  a  prima  facie  case  of 
negligence,  and  cast  the  burden  upon  the  defendant  to  show  that 
the  wire  was  broken,  and  remained  in  such  condition  until  the 
accident,  without  its  fault.  Haynes  7\  Raleigh  Gas  Co.,  supra ; 
Western  Union  Tel.  Co.  v.  State,  for,  etc.,  82  Md.  293.  33  Atl. 
763.  31  L.  R.  A.  572,  51  Am.  St.  Rep.  464:  Willev  7\  Boston 
Elec.  Co.,  168  Mass.  40,  46  X.  E.  395,  37  L.  R.  A.  723 :  Trenton 
Pass.  R.  Co.  V.  Cooper  (N.  J.  Err.  &  App.)  37  Atl.  730,  38  L. 


264        Vol  20  R  R  R— Vol  43  Ah  &  Eng  R  Cas,  N  S 

Norfolk  Ry.  &  hight  Co.  v.  Spratley 

R.  a.  637,  64  Am.  St.  Rep.  592 ;  Richmond  Ry.,  etc.,  Co.  v.  Hud- 
^ins,  100  Va.  409,  41  S.  E.  736. 

The  question  and  answer  objected  to  were  not  essential  to  the 
plaintiff's  case.    His  case  was  completely  made  out  without  it. 

In  Morotock  Ins.  Co.  v.  Fostoria  Novelty  Co.,  94  Va.  361,  26 
S.  E.  850,  it  is  held  that  althoug^h  a  question  asked  the  witness, 
and  his  answer  thereto,  are  illegal  and  improper,  yet,  if  the 
propounder's  case  has  been  completely  made  out  without  such 
question  and  answer,  and  the  admission  of  the  answer  did  not 
and  could  not  affect  the  result,  it  is  harmless  error,  and  the  ap- 
pellate court  will  not  for  this  cause  reverse  the  judgment  of  the 
lower  court. 

Further,  the  question  and  answer  under  consideration  were 
without  prejudice  to  the  defendant  company,  because  its  own 
evidence  tended  just  as  stronp^ly  to  show  that  the  wire  was  not 
properly  insulated. 

In  Taylor  v.  Mallory,  96  Va.  18,  30  S.  E.  472,  it  is  held  that, 
although  an  exception  to  the  testimony  of  a  witness  may  be  well 
taken,  if  the  same  fact  is  subsequently  proved  by  other  witnesses 
without  objection  the  error  will  be  deemed  to  be  harmless.  See, 
also,  Va.  &  S.  W.  Ry.  Co.  v.  Bailey,  103  Va.  — ,  49  S.  E.  33. 

The 'defendant  further  contends  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained  because  the  proximate  cause 
of  the  injury  was  the  lack  of  insulation,  and  the  declaration  did 
not  contain  a  specific  allegation  that  the  wire  was  not  insulated. 
In  support  of  this  contention  the  defendant  company  relies  upon 
its  witness  T.  F.  Newberry,  who  testified  that  two  colored  women 
passing^  alongf  the  sidewalk  were  struck  in  the  face  by  the  wire, 
and  flirted  it  out  of  the  way  without  being:  injured.  This  wit- 
ness also  testified  that  he  saw  the  little  boy,  while  standing^  on 
the  lot  by  the  sidewalk,  take  hold  of  the  wire,  and  that  he  gasped 
it  at  a  point  where  it  was  nof  insulated.  The  witness  JEurther 
says  that  he  thinks  that  he  (the  witness)  took  hold  of  the  wire 
at  a  point  where  it  was  insulated  without  bein^  hurt.  The  clear 
inference  from  this  evidence  introduced  by  the  defendant  is  that 
the  wire  was  not  maintained  as  to  its  insulation ;  that  the  insula- 
tion was  off  at  some  points,  and  on  at  others;  and  consequently 
that  the  two  colored  women  were  not  injured,  because  they  were 
struck  by  the  wire  at  a  point  where  it  was  insulated,  while  the 
child,  as  shown  by  the  witness,  gfrasped  the  wire  at  a  point  where 
it  was  not  insulated.  We  see  nothing"  in  this  evidence  to  estab- 
lish the  contention  that  the  lack  of  insulation  was  the  proximate 
cause  of  the  accident.  The  want  of  insulation  would  have  been 
harmless  had  not  the  wire  fallen.  It  was  the  neg^ligence  of  the 
defendant  company  in  allowing;  the  wire  to  fall  and  remain 
across  the  sidewalk,  and  not  the  lack  of  insulation,  that  was  the 
proximate  cause  of  the  accident.  Had  not  the  wire  fallen,  it 
could  have  remained  on  the  pole  in  the  air,  uninsulated,  indefi- 
nitely, without  injury  to  any  one.  So  that  it  was  the  falling:  of 
the  wire  that  broug^ht  about  the  injury  sustained  by  the  plaintiff. 

It  is  further  contended  by  the  plaintiff  in  error  that  the  court 
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below  erred  in  allowinf?  Dr.  Lankford  to  testify  as  to  the  prob- 
able future  effects  of  the  injuries  sustained  by  the  plaintiff,  and 
in  not  striking:  out  evidence  as  to  such  future  effeqls. 

In  Watson  on  Personal  Injuries,  §  604,  p.  720,  it  is  said :  "An 
exception  to  the  rule  excluding  opinion  evidence  exists  where  it 
is  desired  to  show  by  properly  qualified  experts  the  nature  or  ex- 
tent of  the  plaintiff's  injuries,  and  their  probable  permanency  or 
the  reverse.  'There  is/  indeed,  it  has  been  said,  *no  evidence 
other  than  that  of  experts  by  which  courts  and  juries  can  de- 
termine whether  a  disease  or  an  injury  has  or  can  be  permanently 
cured,  or  what  its  effect  will  be  upon  the  health  and  capability  of 
the  injured  person  in  the  future.*  It  is  competent,  therefore,  for 
the  physician  who  attended  the  plaintiff  during  the  period  of 
treatment  for  the  injuries  received  to  give  his  opinion  as  to  the 
effect  of  the  injuries  received  by  the  plaintiff  upon  his  future 
condition,  or  to  state  from  his  experience  and  medical  knowledge 
the  probability  of  the  recurrence  of  inflammation  in  an  injured 
muscle.  And  a  physician  may  also  testify,  in  a  general  way,  that 
there  is  a  probability  that  certain  conditions  caused  by  the  in- 
juries, and  shown  to  exist  at  the  time  of  the  trial,  will  produce 
still  more  serious  results  in  the  future,  or  may  be  requested  to 
express  his  opinion  as  to  the  probable  effect  of  the  injuries  on 
the  plaintiff's  general  health,  or  may  be  asked  whether,  in  his 
opinion,  on  the  facts  shown,  if  certain  conditions  exist  two  years 
after  the  accident,  they  will  probably  be  permanent." 

In  Toledo  Ry.  Co.  v.  Baddeley,  54  111.  19,  5  Am.  Rep.  71,  it 
was  held  to  be  proper  for  qualified  experts  to  testify  as  to  the 
probable  effect  of  the  injuries  received  by  the  plaintiff  upon  his 
future  condition. 

Any  evidence  tending  to  show  the  character  and  extent  of  the 
injur>%  and  its  probable  results,  and  the  probability  of  an  injur>- 
leaving:  permanent  effects  of  an  injurious  nature,  is  competent. 
A  question,  therefore,  to  a  physician,  asking:  him  to  state,  from 
his  experience  and  medical  knowledg^e,  the  future  eflFects  likely 
to  result  from  an  injury,  is  proper.  Filer  v.  N.  Y.  R.  Co.,  49 
N.  Y.  42. 

This  court,  in  the  case  of  Richmond  P.  &  Power  Co.  z\  Robin- 
son, 100  Va.  394-400,  41  S.  E.  719,  in  discussing  the  measure  of 
damagfes,  said  the  amount  in  question  could  not  be  considered 
as  unreasonable  compensation  for  such  physical  pain  and  suffer- 
ing; as  the  plaintiff  experienced,  or  was  likely  to  experience. 
Such  inconvenience,  discomfort,  and  mental  suffering:  as  mig:ht 
have  been  entailed  upon  him  by  the  injuries  and  consequent  dis- 
ability were  also  to  be  considered. 

In  the  lig:ht  of  these  authorities,  we  are  of  opinion  that  there 
was  no  error  in  permitting:  the  witness  Dr.  Lankford  to  testify 
as  to  the  probable  future  effects  likely  to  result  from  the  injuries 
sustained  by  the  plaintiff. 

It  is  further  asserted  that  the  court  erred  in  its  instruction  to 
the  jury  touching:  the  measure  of  damag:es.  The  objection  urg:ed 
t'i  this  instruction  is  that  it  told  the  jury  they  should  take  into 
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consideration,  in  addition  to  the  expenses  and  pain  and  loss  al- 
ready incurred  and  suffered,  such  as  would  naturally,  reasonably, 
and  probably  result  to  the  plaintiff  as  a  consequence  of  his  in- 
juries. 

The  objection  made  to  this  instruction  has  been  practically  dis- 
posed of  by  what  has  been  said  in  dealing  with  the  last-mentioned 
assi^ment  of  error,  in  regfard  to  the  introduction  of  expert  evi- 
dence as  to  the  probable  future  effects  of  the  injuries  sustained 
by  the  plaintiff. 

In  Watson  on  Personal  Injuries,  §  384,  p.  478,  the  learned 
author,  in  discussing:  the  propriety  of  an  instruction  embodying 
the  element  of  damag^e  here  objected  to.  says:  "But  it  is  not 
perceived  why  the  probability  or  likelihood  or  reasonable  ex- 
pectation of  the  future  suffering^  does  not  satisfy  the  rule  of 
reasonable  certainty,  and  such  is  believed  to  be  the  weight  of  the 
best  considered  cases.  An  instruction  so  worded,  indeed,  would 
seem  to  be  preferable  to  one  simply  stating^  the  requirement  to 
be  reasonable  certainty,  because  in  the  former  case  the  jury 
would  be  advised  in  some  measure  as  to  what  constitutes  reason- 
able certainty.  It  has  been  held,  according^ly,  that  a  jury  may  be 
properly  instructed  to  give  damag^es  for  such  future  suffering:  as 
the  plaintiff  will  probably  endure,  or  *in  any  reasonable  proba- 
bility will  hereafter  sustain.'  And  in  an  action  for  personal  in- 
juries, where  proof  of  future  effects  with  certainty  was 
impossible,  and  reasonable  probabilities  were  necessarily  the  basis 
of  the  medical  opinions,  it  was  held  proper  to  charge  that  dam- 
ages could  be  awarded  for  *such  consequences  as  are  reasonably 
likely  to  ensue,'  and  all  pain  and  suffering  which  the  plaintiff, 
*in  reasonable  probability,  will  hereafter  sustain.'  In  the  Su- 
preme Court  of  Arkansas  the  following  instruction  was  approved 
in  an  action  for  assault  and  battery:  *If  the  jury  find  for  the 
plaintiff,  it  will  be  their  duty  to  consider  whether  or  not  the 
plaintiff  is  likely  to  suffer  in  the  future  from  the  effects  of  the 
wound  received  at  the  hands  of  defendant ;  *  *  *  and,  if  they 
find  in  the  affirmative,  it  will  be  their  duty  to  assess  a  sum 
equivalent  to  the  injuries  and  sufferings,  as  they  find  from  the 
evidence,  he  is  likely  to  suffer  in  the  future." 

We  are  of  opinion  that  in  the  case  at  bar  the  court  committed 
no  error  in  telling  the  jury  that  they  could  take  into  considera- 
tion, in  assessing  damages,  "such  as  will  naturally,  reasonably, 
and  probably  result  to  the  plaintiff  as  a  consequence  of  his  in- 
juries." 

Mrs.  Rosa  Spratley,  the  mother  of  the  plaintiff,  introduced 
on  his  behalf,  was  asked,  "Has  any  money  been  expended  for 
medicine?"  and  answered,  "I  spent,  I  think,  in  the  neighborhood 
of  seven  dollars.  I  don't  know  whether  it  was  that  much,  or  anv 
more.  I  did  not  keep  a  strict  account."  It  is  contended  in  tlie 
oral  argument  before  this  court  that  the  admission  of  this  ques- 
tion and  answer  was  error,  for  which  the  judgment  should  be 
reversed,  because  the  plaintiff  could  not  recover  except  for  such 
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expenses  as  he  had  himself  incurred,  whereas  the  answer  showed 
that  the  mother  had  expended  the  sum  mentioned. 

If  consideration  of  this  question  were  not  precluded  by  the 
maxim.  **De  minimis  noncurat  lex,"  the  contention  would  not  be 
tenable,  in  view  of  the  instruction  Rfiven,  which  expressly  limits 
the  consideration  of  the  jury  to  such  necessary  expenses  as  the 
plaintiff  himself  incurred  for  medicine.  But  apart  from  these 
considerations,  this  question  cannot  be  raised  for  the  first  time 
in  oral  argfument  before  this  court.  No  exception  was  taken  to 
the  evidence  at  the  time  the  question  was  asked.  No  bill  of  ex- 
ception was  subsequently  asked  for  on  the  subject,  and  there 
i;j  no  mention  of  such  an  assi^ment  of  error  in  the  petition  to 
this  court  for  a  writ  of  error.  It  is  well  settled  that  under  such 
circumstances  it  is  too  late  to  now  make  the  introduction  of  this 
evidence  a  ground  for  setting^  aside  the  verdict  of  the  jury. 

It  is  further  assi^ed  as  error  that  the  damages  allowed  by 
the  verdict  of  the  jury  are  excessive. 

There  is  not  a  suggestion  in  the  record  that  the  jury  were 
actuated  by  prejudice  or  partiality,  and  therefore,  upon  well- 
settled  principles,  their  verdict  cannot  be  disturbed.  Norfolk  & 
W.  R.  Co.  z\  Shott,  92  Va.  34,  22  S.  E.  811 ;  Richmond  Ry.  & 
Elec.  Co.  V.  Garthright,  92  Va.  627,  24  S.  E.  267,  32  L.  R.  A. 
220,  53  Am.  St.  Rep.  839.  In  the  last-named  case  it  is  said, 
"No  method  has  yet  been  devised,  nor  scales  adjusted,  by  which 
to  measure  or  weigh  and  value  in  money  the  degrees  of  pain  and 
anguish  of  a  suffering  human  being,  nor  ever  likely  to  be" ;  that, 
unless  the  finding  of  the  jury  is  so  great  as  to  furnish  ground 
for  believing  that  they  were  actuated  bv  partiality  or  prejudice, 
the  court  should  not,  under  the  well-settled  rule  in  this  state,  dis- 
turb the  verdict. 

Upon  the  whole  case,  we  are  of  opinion  that  the  judgment 
complained  of  must  be  affirmed. 


Bartlett  v.  Worcester  Consol.  St.  R.  Co. 

(Supreme  Judicial  Coiirt  of  Massachusetts,  Worcester,  Oct.  19,  1905.) 

[75  N.  E.  Rep.  706.] 

Street  Railroads — Injury  to  Bicyclist — Contributory  Negligence.* — 

A  person  riding  a  bicycle  at  about  noon  in  a  crowded  city  street,  who, 

*For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  to  fail  to  stop,  look,  and  listen  before  attempting 
to  cross  street  railway  tracks,  see  foot-notes  appended  to  Mj^rkowitz 
'^.  Metropolitan  St.  Ry.  Co.  (MoJ,  16  R.  R  R  838,  39  Am.  &  Eng. 
R  Cas.,  N.  S.,  838;  Los  Angeles  Traction  Co.  v.  Conneally  (C.  C.  A.), 
16  R.  R.  R.  107.  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  foot-notes  ap- 
pended to  Vrooman  v.  North  Jersey  St.  Ry.  Co.  (N.  J.),  15  R.  R.  R. 
^93,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  393;  Lambert  v.  Southern  Pac.  R. 
Co.  (Cal),  14  R.  R.  R.  575,  37  Am.  &  Eng.  R.  Cas..  N.  S.,  575. 

For  the  authorities  in  this  series  on  the  question  of  the  care  required 
5f  a  traveler  at  a  crossing  where  the  view  is  obstructed,  see  foot-note 
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when  about  to  cross  a  street  car  track, .  looked  to  ascertain  whether 
a  car  was  coming,  and,  his  view  of  an  approaching  car  being  ob- 
structed took  !his  chances,  and  while  crossing  the  track  was  struck 
by  the  car,  was  guilty  of  contributory  negligence. 

Exceptions  from  Superior  Court,  Worcester  County;  Ed- 
ward P.  Pierce,  Judg^e. 

Action  by  Emerson  E.  Bartlett  a^^ainst  the  Worcester  Consoli- 
dated Street  Railroad  Company.  A  verdict  was  directed  for  de- 
fendant, and  plaintiff  excepted.     Exceptions  overruled. 

Sheehan  &  Cutting,  for  plaintiff. 

F.  H.  Dewey,  Chas,  C,  Milton,  and  Chandler  Bullock^  for  de- 
fendant. 

Lathrop,  J.  This  is  an  action  of  tort  for  personal  injuries 
sustained  by  the  plaintiff,  resulting;  from  his  coming  into  collision 
with  an  electric  car  of  the  defendant  on  Main  street  in  Worces- 
ter. At  the  trial  in  the  superior  court,  at  the  close  of  the  plain- 
tiff's evidence,  a  verdict  was  ordered  for  the  defendant ;  and  the 
case  is  before  us  on  the  plaintiff's  exceptions. 

We  are  of  opinion  that  the  ruling  was  ri^ht.  At  the  place  of 
the  accident  Main  street  runs  north  and  south,  and  there  are 
two  tracks  of  the  defendant  in  the  street.  The  plaintiff  was  gro- 
in^ south,  riding  on  a  bicycle,  and  a  car  passed  him  gfoin^  in  the 
same  direction,  stopping;  at  Austin  street.  The  plaintiff  testified 
that  he  was  then  12  or  IS  feet  behind  the  car.  and  turned  to  cross 
the  track;  that  he  looked  and  listened,  to  ascertain  whether  a 
car  was  coming;  on  the  other  track ;  that  he  could  not  see,  because 
the  car  that  had  stopped  obstructed  his  view;  that  he  heard 
nothing; ;  that  he  took  his  chance,  and  was  struck  by  a  car  on  the 
other  track.  It  appeared  that  the  plaintiff's  bicycle  struck  the 
forward  truck  of  the  car,  and  that  the  car  was  gfoing;  slowly,  as  it 
stopped  within  10  feet.  We  find  very  little  evidence,  if  any,  of 
neg;lig;ence  on  the  part  of  the  defendant.  The  evidence  was 
entirely  neg;ative  on  the  question  whether  the  g;ong;  was  sounded, 
and  there  was  no  evidence  that  it  was  a  usual  place  to  sound  the 
g;ong;.  The  plaintiff  testified  that  he  did  not  see  the  car  until  he 
was  within  five  feet  of  it,  and  the  motorman  could  not  see  him 
sooner.  The  sounding;  of  the  g;ong;  then  would  have  been  of  no 
avail.  If  there  was  any  evidence  for  the  jury  on  this  branch  of 
the  case,  it  is  clear  that  the  plaintiff  was  not  in  the  exercise  of 
due  care.  The  accident  happened  soon  after  12  o'clock,  noon, 
on  the  main  street  of  a  larg;e  city.  The  case  falls  within  Salt- 
man  V.  Boston  Elevated  Railway,  187  Mass.  244,  72  N.  E.  951, 
where  it  is  said:     "The  plaintiff's  looking;  while  his  view  was 

appended  to  Coffee  v.  Pere  Marquette  R.  Co.  (Mich.),  16  R.  R.  R. 
772,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  772;  foot-note  appended  to  Gold- 
mann  v.  Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.),  14  R.  R.  R.  582,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  582;  Giardina  v.  St.  Louis  &  M.  R.  Ry. 
Co.  (Mo.),  14  R.  R.  R.  579,  37  Am.  &  Eng.  R.  Csis.,  N.  S.,  579;  foot- 
notes appended  to  Golinvaux  v.  Burlington,  etc.,  R.  Co.  (Iowa),  14 
R.  R.  R.  185,  37  Am.  &  Eng.  R.  Cas.,  N.  S..  185. 


l^OL  20  R  R  R— \  OL  43  Am  &  Eng  R  Cas.  N  S         269 

Flint  V.  IllinoU  Cent.  R.  Co 

obstructed  by  a  passing  car  did  him  no  ijood.  Common  ex- 
perience teaches  us  that  it  is  unsafe  to  cross  a  double  line  of 
tracks  without  looking  to  see  whether  a  car  is  approaching  on 
either  line,  and  it  also  teaches  us  that,  if  the  view  is  temporarily 
obstructed,  one  should  wait  until  the  view  is  unobstructed." 
See,  also,  the  cases  cited  in  Saltman  v,  Boston  Elevated  Railway, 
snpra. 

Exceptions  overruled. 


Flint  v.  Illinois  Cent.  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Sept.  20,  1905.) 

[88  S.  W.  Rep.  1055.] 


Appeal — Record — Questions  Reviewable.^ — Refusal  to  allow  a  dep< 
osition  to  go  to  the  jury  cannot  be  reviewed;  the  bill  of  exceptions 
not  containing  the  deposition,  nor  showing  that  the  court  passed  on 
the  exceptions  filed  to  it 

Bill  ot  Exceptions— Supplemental  Bill. — ^An  instrument  cannot  be 
considered  as  a  supplemental  bill  of  exceptions;  it  not  having  the 
signature  or  approval  of  the  trial  judge. 

Railroads — ^Trespassers  on  Track — ^Duty  of  Company.* — All  that  a 
railroad  company  owes  to  a  trespasser  on  its  tra^ck  it  that  after  tlie 
trainmen  discover  him,  they  exercise  reasonable  care  and  all  reason- 
able means  at  their  command  to  stop  the  train  in  time  to  prevent 
accident. 

Appeal — Conflicting  Eyidence. — A  verdict  cannot  be  disturbed  on 
appeal  as  against  the  weight  of  evidence,  but  only  where  there  is  no 
evidence  to  support  it 

Appeal  from  Circuit  Court,  McCracken  County. 
"Not  to  be  officially  reported." 

Action  by  Lena  Maud  Flint,  an  infant,  by  next  friend,  against 
the  Illinois  Central  Railroad  Company.  Judp^ment  for  defend- 
ant.    Plaintiff  appeals.    Affirmed. 

Taylor  &  Lucas,  for  appellant. 

Wheeler,  Hughes  &  Berry,  J.  M,  Dickinson,  and  Trabue, 
Doolan  &  Cox,  for  appellee. 

♦See  foot-note  appended  to  Dotta  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  15  R.  R.  R.  146,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  146;  foot- 
notes appended  to  Gregory  v.  Wabash  R.  Co.  (lowa)^  15  R.  R.  R. 
457,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  Manning  v.  Illinois  Cent.  R. 
Co.  (Ky.),  15  R.  R.  R.  178,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  178;  foot- 
note appended  to  Kendrick  v.  Seaboard  Air  Line  Ry.  (Ga.),  15  R.  R. 
R.  175,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  175;  Sentell  v.  Southern  Ry. 
(S.  Car.),  15  R.  R.  R.  161,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  161;  foot- 
note appended  to  Central  of  Georgia  Ry.  Co.  v.  Williams  Buggy  Co. 
(Ga.),  14  R.  R.  R.  171,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  171;  foot-note 
appended  to  Koegel  v,  Missouri  Pac.  Ry.  Co.  (Mo.),  11  R.  R.  R.  358, 
34  Am.  &  Eng.  R.  Cas.,  N.  S.,  358;  Maysville  &  B.  S.  R.  Co.  v.  Mc- 
Cabc  (Ky.).  13  R.  R.  R.  459,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  459;  foot- 
notes appended  to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co.  (Ind.),  13 
R.  R.  R.  397,  36  Am.  &  Eng.,  R.  Cas.,  N.  S..  397. 
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Settle,  J.     The  appellant,  Lena  Maud  Flint,  an  infant,  and 
her  next  friend,  by  this  action  sought  to  recover  of  appellee, 
Illinois  Central  Railroad  Company,  $2,000  in  damages  for   in- 
juries to  her  person,  alleged  to  have  been  received  by  the  negfli- 
^ence  of  its  servants  in  charg^e  of  a  freigrht  train  which  overtook 
her  while  crossing  appellee's  trestle  at  Dawson  Springs,  and  to 
avoid  collision  with  which  she  was  compelled  to  jump  from  the 
trestle,  a  distance  of  22  feet,  to  the  ground,  whereby  she  broke 
her  wrist,  wrenched  her  back,  and  received  other  injuries  of  a 
permanent   character.     Appellant's   cause   of  action   was  based 
upon  the  theory  that  her  peril  while  upon  the  trestle  was  known 
to  the  engineer  of  appellee's  approaching^  freififht  train  in  time 
for  him  to  have  stopped  the  train  before  it  reached  her,  which,  if 
done,  would  have  prevented  her  injuries.    The  defense  interposed 
by  appellee's  answer  was  that  in  gfoin^  upon  the  trestle  appellant 
was  a  trespasser:  that  those  in  charg^e  of  the  approaching:  train 
were  under  no  duty  to  keep  a  lookout  for  a  mere  trespasser,  such 
as  appellant,  or  to  ^ive  her  warning  of  the  coming  of  the  train, 
but  only  to  exercise  reasonable  care  to  avoid  injury  to  her  after 
discovering:  her  peril;  that  such  care  was  used  when  and  as 
soon  as  her  presence  on  the  track  became  known  to  those  in 
charg^e  of  the  train,  but  that,  there  not  being:  time  to  stop  the 
train  after  their  discovery  of  her  peril,  her  jumping:  from  the 
trestle  and  consequent  injuries  were  unavoidable  as  far  as  ap- 
pellee was  concerned ;  and,  finally,  that  in  the  matter  of  receiving: 
her  injuries  appellant  was  herself  g:uilty  of  neg:lig:ence,  but  for 
which  they  would  not  have  been  received.    The  trial  resulted  in 
a  verdict  and  judg:ment  for  appellee,  of  which,  and  the  refusal  of 
the  lower  court  to  g:rant  her  a  new  trial,  appellant  now  complains. 

It  is  contended  by  counsel  for  appellant  that  the  trial  court 
erred  to  her  prejudice  in  refusing:  to  her  the  rig:ht  to  read  upon 
the  trial  the  deposition  of  Ben  Dame,  and  also  erred  in  g:iving: 
and  refusing:  instructions.  As  to  the  deposition  of  Dame,  it  is 
sufficient  to  say  that  the  bill  of  exceptions  sig:ned  and  approved 
b\  the  circuit  judg:e  does  not  show  that  the  exceptions  filed  to  the 
deposition  were  ever  passed  upon  by  the  court,  nor  does  it  con- 
tain the  deposition  in  question.  Consequently  we  are  unable  to 
say  whether  it  should  have  been  allowed  to  g:o  to  the  jury  as 
competent  evidence  or  not.  We  are  not  at  liberty,  either,  to  con- 
sider the  alleg:ed  supplemental  bill  of  exceptions,  purporting:  to 
contain  a  copy  of  Dame's  deposition,  which  appellant  has  offered 
to  file  in  this  court.  As  it  does  not  contain  the  sig:nature  or 
approval  of  the  circuit  judg:e  in  whose  court  the  trial  was  had,  it 
is  in  no  sense  to  be  treated  as  a  part  of  the  record  upon  this  ap- 
peal, and  can  therefore  have  no  eifect  upon  the  decision  of  the 
appeal  by  this  court. 

A  careful  examination  of  the  instructions  g:iven  by  this  court 
convinces  us  that  they  are  free  from  error.  By  them  the  jury 
were  in  substance  told  that,  unless  they  believed  from  the  evi- 
dence that  appellee's  eng:ineer,  in  charg:e  of  the  locomotive  of  the 
train  by  which  appellant  was  forced  to  jump  from  the  trestle. 
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after  discovering:  her  peril,  could  by  the  exercise  of  reasonable 
care  and  all  reasonable  means  at  his  command  have  stopped  the 
train  in  time  to  have  prevented  her  injuries,  they  should  find  for 
appellee.  This  was  certainly  a  correct  statement  of  the  law,  and 
presented  the  only  hypothesis  upon  which  a  recovery  would  have 
been  allowed.  Nor  was  it  error  for  the  instructions  to  state  that 
in  ^oin^  upon  the  trestle  appellant  was  a  trespasser,  and  that  ap- 
pellant's servants  in  charge  of  the  train  were  under  no  duty  to 
keep  a  lookout  for  trespassers,  or  to  g;ive  them  warning  of  the 
approach  of  the  train  by  the  sounding;  of  the  engfine  and  whistle 
or  rins^ing:  of  the  bell.  Neither  was  it  improper  for  the  instruc- 
tions to  advise  the  jury  in  substance  that  appellant  was  not  en- 
titled to  recover  because  of  the  defective  whistle  upon  appellee's 
eng^ine,  as  no  issue  was  made,  or  could  properly  have  been  made, 
by  the  pleading^s  on  that  score,  in  view  of  appellant's  attitude  as 
a  trespasser  upon  appellee's  rigfht  of  way.  We  are  further  of 
opinion  that  the  instructions  asked  by  appellant  were  properly 
refused  by  the  trial  court,  for  they  ig^nored  the  fact  that  appellant 
was  a  trespasser,  and  held  appellee  and  its  trainmen  to  the  same 
degree  of  care  in  respect  to  her  safety  that  would  legfally  be  re- 
quired of  them  toward  one  rig^htfully  upon  appellee's  trestle  or 
track.  In  brief,  we  think  the  instructions  g^iven  by  the  court 
were  on  the  whole  reasonably  accurate  and  explicit  in  their 
statement  of  the  law  applicable  to  the  state  of  case  presented  by 
the  pleadingfs  and  proof,  and  left  nothing;  unsaid  that  was  re- 
quired for  the  gfuidance  of  the  jury. 

It  is  not  for  us  to  say  whether  or  not  the  verdict  of  the  jury  is 
in  accord  with  the  weig;ht  of  the  evidence.  In  the  absence  of 
error  on  the  part  of  the  trial  court,  we  are  without  authority  to 
disturb  the  verdict  of  a  jury,  unless  convinced  that  it  is  wholly 
unsupported  by  evidence,  or  is  the  result  of  passion  or  prejudice 
on  the_part  of  the  jury,  neither  of  which  gfrounds  exist  in  this 
case.  We  have,  however,  found  the  evidence  conflicting;;  that 
of  appellant  conducing;  to  prove  that  her  presence  upon  the 
trestle  and  consequent  peril  were  known  to  appellee's  eng;ineer 
in  sufficient  time  for  him  to  have  stopped  the  train  before  it 
reached  her.  Upon  the  other  hand,  appellee's  evidence  tended  to 
prove  that  the  train  could  not  have  been  stopped  after  the  dis- 
covery of  her  peril  by  the  trainmen  in  time  to  have  prevented  her 
injuries.  It  was,  however,  the  province  of  the  jury  to  weig;h  the 
evidence  and  determine  in  whose  favor  it  preponderated,  and  as, 
in  arriving;  at  a  verdict,  they  were  properly  g;uided  by  the  in- 
structions g;iven  by  the  trial  judg;e,  their  decision  of  the  case 
must  be  accepted  by  this  court  and  submitted  to  by  the  parties. 
Wherefore  the  judg;ment  is  affirmed. 
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Yates  v,  Illinois  Central  R.  Co. 

(Court  of  Appeals  of  Kentucky,  Sept  21,  1905.) 
[89  S.  W.  Rep.  162.] 

Railroads — ^Trespaasers  on  Tracks — ^Duty  to  Avoid  Injury.* — A  rail- 
road owes  no  lookout  duty  to  a  trespasser  on  its  track^  but  merely 
owes  him  the  duty  of  using  reasonable  care  to  save  him  after  dis- 
covering liis  peril. 

Same — ^Injury  to  Trespasser — Contributory  Negligence. — Plaintiff 
was  injured  while  trespassing  upon  a  side  track  of  a  railroad.  He 
knew  at  the  time  that  the  side  track  was  used  for  the  purpose  of  en> 
abling  trains  to  pass  each  other,  and  knew  that  trains  were  about  to 
pass,  because  he  saw  one  standing  near  and  another  approaching  the 
place  where  the  accident  occurred.  Regs^rdless  of  these  facts,  he 
walked  along  t^e  track,  apparently  oblivious  to  the  importance  of 
exercising  care  for  his  safety.  Held,  that  the  injury  was  the  result  of 
plaintiff's  own  negligence. 

Appeal  from  Circuit  Court,  Lyon  County. 
"Not  to  be  officially  reported." 

Action  by  S.  C.  Yates  against  the  Illinois  Central  Railroad 
Company.  From  a  judgement  for  defendant,  plaintiff  appeals. 
Affirmed. 

/.  M.  IVorten  and  W.  L.  Krone,  for  appellant. 
Trabue,  Doolan  &  Cox,  J,  M.  Dickinson,  E.  H,  James,  and 
Darby  &  Gates,  for  appellee. 

Paynter,  J.  The  appellant,  when  about  65  years  of  a^e,  was 
struck  by  one  of  appellee's  trains  on  its  side  track  at  Eureka, 
in  Lyon  county,  Ky.,  and  thereby  sustained  the  injuries  to  re- 
cover damages  for  which  this  action  was  instituted.  He  was  a 
trespasser  upon  the  track  of  the  appellee.  Under  the  well-settled 
rule  of  this  court  the  appellee  owed  him  no  duty,  except  to  use 
rasonable  care  to  save  him  after  his  peril  was  discovered.  Ap- 
pellant knew  that  the  side  track  was.  used,  for  the  purpose  of 
enabling:  trains  to  pass  each  other.  He  knew  that  trains  were  to 
pass  at  the  time  he  placed  himself  in  the  perilous  position,  be- 
cause he  admits  that  he  saw  both  of  them;  one  standing  near 
and  the  other  approaching  the  place  where  the  accident  hap- 
pened. Reg^ardless  of  this  condition,  he  moved  along^  the  track, 
apparently  oblivious  to  the  importance  of  exercising  care  for  his 
safety.  The  appellant  introduced  the  engineer  who  was  on  the 
train  which  struck  him,  who  testified  that  he  did  not  discover  his 
perilous  position  on  the  track  until  just  before  the  engine  struck 
him,  and  that  he  did  all  "that  could  have  been  done  to  keep  the 
train  from  striking  him.  As  the  appellant  was  a  trespasser,  the 
appellee  did  not  owe  him  a  lookout  duty;  and,  as  the  engineer 
did  all  he  could  to  save  the  appellant  after  his  peril  was  discov- 
ered, the  court  properly  gave  the  jury  a  peremptor>'  instruction 
to  find  for  the  appellee.    There  was  no  evidence  which  tended  to 

♦See  foot-notes  appended  to  Clemans  v.  Chicago,  etc.,  Ry.  Co.. 
(Iowa),  16  R.  R.  R.  413,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  413. 
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show  negflifi^ence  upon  the  part  of  those  in  charg^e  of  the  train, 
nor  were  there  any  facts  proven  from  which  negfli^ence  could  he 
inferred.  We  are  of  the  opinion  that  the  facts  show  that  the 
statement  of  appellant  the  day  after  he  was  injured,  to  the  effect 
that  the  injury  was  the  result  of  his  own  ne^ligfence,  was  correct. 
The  judgment  is  affirmed. 


Lexington  St.  Ry.  v.  Strader.    Same  v,  McKenna. 

(Court  of  Appe^s  of  Kentucky,  Oct.  11,  1905.) 

[89  S.  W.  Rep.  158.] 


Continuance — Surprise  at  Trial — ^Testimony  of  WitnetseB. — On  the 

trial  of  an  action  against  a  street  railroad  for  injuries  to  a  traveler 
in  a  collision  with  a  car,  plaintiff  and  witnesses  testified  ths^t  imme- 
diately after  the  accident  the  motorman  came  from  the  car  to  where 
plaintiff  had  fallen  and  stated  that  the  reason  he  liad  not  sounded  his 
gong  or  stopped  the  car  was  because  the  gong  and  brake  were  out  of 
repair.  The  motorman  had  left  the  service  of  the  company  and  re- 
sided in  another  state,  where  his  deposition  was  taken,  without  plain- 
tiff asking  any  question  on  cross-examination  indicating  that  he  would 
rely  on  the  testimony  as  to  the  motorman's  alleged  statement.  The 
company's  president  filed  an  affidavit  to  the  effect  that  it  was  sur- 
prised at  plaintiff's  evidence,  and  could  show  by  the  motorman  that 
he  did  not  make  the  statement  testified  to.  Held,  that  the  court,  on 
the  company's  motion,  should  have  discharged  the  jury  and  con- 
tinned  the  case,  to  give  it  opportunity  to  rebut  plaintiff's  evidence. 

Evidence — Res  Gestae — Statements  after  Act  Causinp^  Injury  to  An- 
other.*— ^The  statement  of  tflie  motorman  of  a  car  which  had  collided 
with  a  traveler  that  the  reason  he  did  not  sound  the  gong  or  stop 
the  car  was  because  the  gong  and  brake  were  out  of  repair,  made  im- 
mediately after  the  accident  and  before  he  had  time  to  manufacture  a 
false  statement  with  regard  to  the  cause  of  the  accident,  was  a  part 
of  the  res  gestae. 

Street  Railroads — ^Injuries  to  Traveler — Instructions — Contributory 
Negligence.t — A  street  railway  company,  When  sued  for  injuries  re- 
ceived by  a  traveler  in  a  collision  with  a  car,  is  entitled  to  an  in- 
struction that,  though  it  was  negligent,  yet,  if  the  traveler  was  also 
negligent  and  his  negligence  contributed  to  the  accident,  so  that 
but  for  it  he  would  not  h^ve  been  injured,  there  can  be  no  recovery. 

Appeals  from  Circuit  Court,  Fayette  County. 
"Not  to  be  oflficially  reported." 

Separate  actions  by   W.    P.    Strader  against   the   Lexington 

*For  the  authorities  in  this  series  on  the  question  whether  the  state- 
ments of  railroad  employees  and  agents  are  res  gestae,  in  actions 
against  their  respective  masters,  sec  foot-notes  appended  to  South 
Covington  &  C.  St.  Ry.  Co.  v.  Riegler  (Ky.),  15  R.  R.  R.  256,  38  Am. 
&  Eng.  R.  Cas.,  N.  S.,  256;  Havens  v.  Rhode  Island  S.  Ry.  Co.  (R.  I,),. 
13  R,  R.  R.  549.  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
n^ay  be  a  recovery  on  account  of  simple  negligence  where  there  was 
also  contributory  negligence,  see  foot-note  appended  to  Feitl  v. 
Chicago  City  Ry.  Co.  (111.),  14  R.  R.  R.  798,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  798. 

20  R  R  R— 18 
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Street  Railway  and  by  Charles  McKenna  against  the  same  de- 
fendant. From  a  judgement  for  both  plaintiffs,  defendant  ap- 
peals.   Reversed. 

Morton,  Webb  &  Wilson  and.  Stoll  &  Bush,  for  appellant. 
Allen  &  Duncan,  for  appellees. 

Barker,  J.  W.  P.  Strader  and  Charles  McKenna  were  in- 
jured in  a  collision  which  occurred  between  one  of  appellant's 
cars  and  a  vehicle  which  they  were  driving,  to  recover  damages 
for  which  they  instituted  actions  in  the  Fayette  circuit  couru, 
allegfin^  the  collision  and  the  resulting^  injury  to  them  to  have 
been  caused  by  the  ne^li^ence  of  the  employees  of  appellant  in 
charg^e  of  the  car.  The  answer  placed  in  issue  the  alleviation  of 
ne^li^ence  of  appellant's  employees  and  alleg^ed  the  contributory 
neg^ligfence  of  appellees.  These  affirmative  allegations  were  de- 
nied by  reply,  and  the  issues  thus  made  up.  The  cases  were  tried 
tog^ether,  and  resulted  in  a  verdict  in  favor  of  Strader  for  the 
sum  of  $500,  and  in  favor  of  McKenna  for  the  sum  of  $350. 
To  reverse  the  jud^^ments  based  upon  these  verdicts,  the  cor- 
poration is  here  on  appeal.  As  the  facts  in  the  cases  were  iden- 
tical, by  agreement  one  bill  of  exceptions  is  used  on  both,  and 
we  will  consider  the  two  appeals  tog^ether. 

Strader  and  his  employee,  McKenna,  had  driven  alon^  Main 
street,  in  Lexington,  Ky.,  to  a  warehouse  belong^ng^  to  the  former 
and  which  was  being  prepared  for  the  storage  of  whisky.  The 
vehicle  they  were  driving  seems  to  have  been  what  is  commonly 
called  a  "jersey,"  or  grocery  wagon,  having  a  covered  top. 
Strader  alighted  from  the  wagon  and  went  into  the  warehouse 
for  the  purpose  of  supervising  or  looking  after  the  repairs  being" 
made  therein.  During  this  time,  McKenna  sat  in  the  wa^on 
awaiting  his  return.  After  finishing  his  business  in  the  ware- 
house Strader  returned  to  the  wagon,  which  McKenna  pro- 
ceeded to  turn  around  in  order  to  go  back  up  Main  street,  from 
whence  they  came.  To  do  this  it  was  necessary  to  cross  the  track 
of  the  appellant  corporation.  While  the  wagon  was  on  the 
track,  one  of  the  cars  of  the  appellant  was  propelled  along:,  col- 
lided with  the  wagon,  and  turned  it  over,  throwing  both  of  the 
occupants  out,  who,  by  falling  on  the  hard  pavement,  were 
seriously  and  painfully,  but  not  permanently,  injured.  The 
wagon  and  mule  were  both  damaged.  No  serious  contention  is 
made  that  the  verdicts  are  excessive.  We  think  they  show,  on 
the  contrary,  a  careful  conservatism  on  the  part  of  the  jury. 

Without  making  a  more  extended  preliminary  statement  of 
the  facts,  we  will  take  up  the  questions  of  law  upon  which  appel- 
lant relies  for  a  reversal.  When  the  trial  was  had,  the  motor- 
man,  Goodman,  who  was  in  charge  of  appellant's  car  at  the  time 
of  the  accident,  had  left  its  service  and  was  residing  in  Cincin- 
nati, Ohio,  where  his  deposition  was  taken  prior  to  the  trial. 
While  appellees'  evidence  was  being,  adduced,  they  both,  and  one 
or  two  of  their  witnesses,  testified  that  immediately  after  the 
accident  Goodman  came  from  his  car  to  where  appellees  had 
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fallen,  and  there  stated  to  them,  or  in  their  presence,  that  the 
reason  he  had  not  sounded  his  ^ongf  or  stopped  the  car  before  the 
accident  was  because  the  ^on^  and  brake  of  the  car  were  both 
out  of  repair.  This  testimony  was  allowed  as  a  part  of  the  res 
g^estae  over  the  objection  of  appellant,  whereupon  it  filed  the 
affidavit  of  its  president,  stating:  that  it  was  surprised  at  the 
evidence ;  that  it  had  no  knowledg^e  that  such  evidence  was  to  be 
introduced,  and  that,  when  the  deposition  of  its  former  motor- 
man,  Goodman,  had  been  taken  in  Cincinnati,  no  question  was 
asked  on  cross-examination  to  indicate  that  appellee  would  relv 
on  such  testimony ;  that,  if  information  had  been  conveyed  to  ap- 
pellant that  such  evidence  would  be  adduced,  it  could  have  shown 
by  Goodman  that  he  made  no  such  statement  as  was  testified  to 
by  appellees  and  their  witnesses.  Based  upon  this  affidavit,  a 
motion  was  made  to  dischargee  the  jury  and  reassig^n  the  case 
to  another  day  for  trial,  in  order  that  appellant  mig^ht  have  the 
opportunity  to  rebut  the  testimony  as  to  the  admission  of  Good- 
man in  question.  This  motion  the  court  overruled,  and  of  this 
ruling:  appellant  now  complains.  We  think  the  trial  court  erred 
in  overruling:  appellant's  motion  to  dischargee  the  jury  and  con- 
tinue the  case  for  another  day  in  order  to  gfive  appellant  an 
opportunity  to  rebut,  if  it  could,  the  testimony  of  the  witnesses 
for  appellees  as  to  the  admission  of  the  motorman,  Goodman. 

In  the  case  of  McCallz'.  Hitchcock,  9  Bush.  66,  it  is  said: 
"It  is  a  gfeneral  principle  of  practice  that  'when  a  party  or  his 
counsel  are  taken  by  surprise,  whether  by  fraud  or  accident,  on  a 
material  point  or  circumstance  which  could  not  reasonably  have 
been  anticipated,  and  when  want  of  skill,  care,  or  attention  can- 
not be  justly  imputed,  and  injustice  has  been  done,  a  new  trial 
will  be  g^ranted.'  "  The  case  of  Louisville  &  Nashville  R.  R.  Co. 
r.  Bickel,  97  Ky.  222,  30  S.  W.  600,  was  in  principle  similar  to 
tliat  at  bar.  The  railroad  company  sougfht  to  recover  certain 
leased  premises  which  had  been  sublet  by  its  lessee,  Bickel,  to 
one  Pesold,  in  violation  of  a  covenant  ag^ainst  subletting^  without 
the  consent  of  the  lessor.  Upon  the  trial  of  the  case  the  appellee 
Bickel  testified  that,  before  the  assig^nment  by  him  of  the  lease 
tc  Pesold,  M.  H.  Smith,  the  president  of  the  Louisville  &  Nash- 
ville Railroad  Company,  was  made  acquainted  with  Bickel's 
purpose  to  sublet  a  part  of  the  leased  premises,  and  that  he 
(Smith)  consented  thereto,  that  Smith  was  in  the  habit  of  pass- 
ing: the  premises  in  g:oing:  to  his  country  home,  and  that  the 
business  sigfn  of  the  appellee  Pesold  was  on  the  blacksmith  shop. 
After  this  testimony  was  gfiven  the  counsel  for  the  railroad  filed 
his  affidavit,  stating:  that  it  was  a  ccnnplete  surprise  to  him,  that 
M.  H.  Smith  was  then  in  New  York,  and  would  not  return  until 
the  following:  week,  and  moved  the  court  to  continue  the  case 
on  the  g:round  of  surprise.  The  court  overruled  the  motion  and 
proceeded  with  the  trial.  Upon  the  motion  for  a  new  trial  the 
affidavit  of  M.  H.  Smith  was  filed,  stating:  that  the  testimony  of 
Bickel  as  to  his  knowledg:e  of  the  subletting:  of  the  premises  was 
absolutely  and  entirely  untrue,  that  he  never  suspected  Bickel 
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would  fifive  such  testimony,  hence  never  anticipated  he  would 
be  needed  as  a  witness,  and  was  absent  from  Louisville  when  the 
trial  took  place.  This  court  reversed  the  judgement  alone  for 
the  error  of  the  trial  court  in  refusing  to  continue  the  case  in  ac- 
cordance with  the  railroad's  motion.  In  the  case  of  Craft  v. 
Barron  (decided  Oct.  4,  1905)  88  S.  W.  1099,  this  state  of  facts 
arose:  "The  plaintiff,  some  months  before  the  trial,  had  taken 
the  deposition  of  his  ag^ent,  Idol,  with  whom  the  transaction  was 
had;  both  sides  interrogating  him  as  to  the  misrepresentation 
relied  on.  On  the  Saturday  before  the  trial  took  place  the 
defendant  had  taken  the  depositions,  at  Danville,  Ky.,  of  White 
and  Chrisman,  by  whom  he  proved  that  Idol's  character  for 
truthfulness  was  bad.  When  the  case  was  called  for  trial,  the 
plaintiff  announced  that  he  was  not  ready  on  account  of  these 
two  depositions,  which  had  been  taken  on  the  preceding^  Satur- 
day. The  court  ruled  that  he  would  not  compel  the  plaintiff  to 
try,  but  would  ^ive  him  time  to  take  proof  to  meet  the  evidence 
of  White  and  Chrisman.  The  defendant  thereupon  withdrew 
the  depositions  of  White  and  Chrisman,  agreeing^  not  to  read 
them  on  the  trial.  The  parties  then  .announced  ready,  and  the 
trial  was  be^n.  On  the  next  day,  while  the  trial  was  in  progress, 
the  plaintiff  saw  White  and  Chrisman  in  the  courtroom,  and 
thereupon  moves  the  court  to  set  aside  the  swearing  of  the  jury 
and  continue  the  case.  The  court  overruled  the  motion,  and  of 
this  he  complains.  If  the  defendant  had  not  taken  the  deposi- 
tions of  White  and  Chrisman,  but  had  brought  the  witnesses  into 
the  courtroom,  as  he  did  on  the  second  day  of  the  trial,  the 
plaintiff  would  have  been  in  no  better  shape  than  he  was  when 
the  depositions  were  taken  and  withdrawn.  If  he  had  filed  his 
affidavit  that  he  was  taken  by  surprise,  and  that,  if  g^ven  time,  he 
could  ^et  proof  sustaining  the  character  of  Idol,  it  would  have 
been  proper  for  the  court  to  set  aside  the  swearing  of  the  j unh- 
and continue  the  action.  But  this  he  did  not  do.  He  did  not 
make  any  showing^  that,  if  gfiven  time,  he  could  ^et  any  evidence 
he  did  not  then  have.  He  simply  stood  upon  his  rigfht  to  object 
to  White  and  Chrisman  testifying.  He  did  not  ask  at  any  time 
during  the  trial  a  continuance  at  his  cost,  nor  did  he  make  an}' 
showing  that  he  was  surprised  by  the  attack  on  Idol's  character, 
and  under  the  circumstances  the  court  properly  refused  to  set 
aside  the  swearing  of  the  jury  and  continue  the  case." 

In  the  case  at  bar  the  appellant  did  file  its  affidavit  showing 
its  surprise,  and  also  that,  if  given  time,  it  could  truthfully  rebut 
the  evidence  of  its  motorman  Goodman's  admission.  The  ap- 
pellee knew  at  the  time  Goodman's  deposition  was  taken  in  Cin- 
cinnati that  they  would  introduce  and  rely  upon  his  admission 
as  to  the  bad  condition  of  the  gong  and  brake;  but  of  this  ap- 
pellant was  in  ignorance.  When  they  failed  to  interrogate  Good- 
man as  to  this  supposed  admission,  we  think  it  clear  that 
appellant  had  the  right  to  claim  surprise,  when  the  evidence  of 
It  was  adduced  upon  the  trial.  The  admission  was  very  material 
to  appellee's  cause  of  action,  and  very  damaging  to  appellant's 
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defense.  That  it  had  j^reat  weigfht  with  the  jury  there  can  be 
no  reasonable  doubt.  It  seems  to  us  that  justice  requires  that 
appellant  be  ^iven  the  opportunity  to  rebut  this  evidence,  if  it 
can. 

We  think  the  evidence  of  the  admission  of  Goodman  was  com- 
petent as  a  part  of  the  res  j^^estae.  He  left  his  car  immediately 
after  the  collision  occurred,  and  came  to  the  appellees,  who  were 
bein^  taken  from  the  street  where  they  had  fallen.  If  he  made 
the  admission  at  all,  it  was  within  a  few  seconds  after  the  acci- 
dent, and  before  he  had  time  to  concoct  or  manufacture  a  false 
statement  with  re^rd  to  the  cause  of  the  accident;  and,  as  de- 
cided in  the  cases  of  McLeod,  Receiver,  z\  Ginther's  Adm'r,  80 
Ky.  399,  and  L.  &  N.  R.  R.  Co.  v.  Foley.  94  Ky.  220,  21  S.  W. 
866,  the  admission  was  a  part  of  the  res  gestae,  and  therefore 
competent. 

The  instructions  of  the  court,  as  ^iven,  seem  to  state  the  law 
of  the  case  as  far  as  they  ^o ;  but,  without  expressly  approving: 
them,  in  response  to  the  insistence  of  appellant  that  its  rigfhts  on 
the  highway  be  declared  in  our  opinion,  we  leave  their  final  ap- 
proval open,  with  the  suf^^estion  that  in  the  case  of  Greene  v, 
Louisville  Railway  Co..  84  S.  W.  1154,  27  Ky.  Law  Rep.  316, 
the  question  of  the  rights  of  the  operators  of  street  railways  in 
the  public  streets  of  a  city  as  a^inst  the  drivers  of  vehicles  is 
discussed  and  decided,  and  that,  if  the  instructions  gfiven  vary 
from  the  principles  enunciated  therein,  they  should  be  made  to 
conform  thereto.  Appellant  was  entitled  to  an  instruction  on 
contributory  neg^ligence,  and  the  jury  should  have  been  told, 
substantially,  that,  although  its  employees  may  have  been  negfli- 
g:ent  as  charged  in  the  petition,  yet,  if  appellees  were  also  negfli- 
s:ent,  and  their  ne^li^ence  so  contributed  to  the  accident  that  but 
for  it  they  would  not  have  been  injured,  the  law  was  for  the 
appellant. 

For  the  reasons  gfiven,  the  judgpnents  are  reversed  for  pro- 
ceeding's consistent  with  this  opinion. 


Chambers  v.  Milner  Coal  &  Ry.  Co. 

(Supreme   Court   of  Alabama,   Feb.   16,   1905.) 

[39  So.  Rep.  170.] 

Negligence — Death  of  Child — ^Action  by  Administratora — Contribu- 
tory Negligence — Pleading. — Demurrers  to  pleas  setting  up  contribu- 
tory negligence  in  an  action  by  an  administratrix  for  death  of  a 
child,  on  the  ground  tfhat  they  do  not  aver  that  "plaintiff  had  suffi- 
cient discretion^  are  properly  overruled. 

Same — Harmless  Error. — The  overruling  of  demurrers  to  pleas  of 
contributory  negligence  in  an  action  for  death  of  a  child  is  harmless; 
plaintiff  having  got  the  benefit  of  the  principle  claimed  as  to  necessity 
*^t  pleading  and  proving  requisite  intelligence  of  the  child  in  the 
-harge. 
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Same — Instruction.^ — An  instruction,  in  an  action  for  death  of  a 
child  10  years  old,  that,  if  the  jury  believe  he  was  of  sufficient  in- 
telligence to  know  the  danger,  verdict  should  be  for  defendant,  is 
proper,  where,  had  an  adult  acted  as  he  did,  he  would  have  been 
guilty  of  contributory  negligence. 

Same — Willful  Negligence — Powder  Magazine. — ^There  can  be  no 
recovery,  on  the  ground  of  willful,  wanton,  or  reckless  conduct,  for 
death  of  a  child,  where  defendant  had  a  powder  magazine  in  the 
woods  150  yards  from  the  road,  and  6  feet  from  a  path  seldom  trav- 
eled, though  the  door  was  left  open;  the  powder  being  caked,  from 
having  been  wet,  so  that  it  would  not  explode,  and  intestate  having 
trespassed  on  the  grounds  and  set  fire  to  the  powder,  and  his  clothes 
having  caught  fire  therefrom. 

Same — Negligence — In8truction8.t — An  instruction,  in  an  action  for 
death  of  a  child  who  trespassed  on  defendant's  land  and  was  burned 
from  setting  fire  to  powder  in  a  magazine  in  tihe  woods,  that  defend- 
ant had  the  right  to  store  and  keep  the  powder  in  the  magazine,  and 
had  no  absolute  duty  to  keep  the  magazine  locked  or  guarded  against 
access  by  children  or  others,  unless  the  situation  and  surroundings 
would  reasonably  indicate  to  an  ordinary  prudent  person  that  it  might 
be  tampered  with  and  ignited,  so  as  to  cause  injury  to  children  or 
others,  and  that  defendant's  duty  in  this  regard  depended  entirely  on 
fhe  surrounding  circumstances  in  evidence,  of  which  the  jury  were 
the  judges,  is  proper. 

Appeal — ^Bill  of  Exceptions. — Refusal  of  a  charge  not  appearing  in 
the  bill  of  exceptions  cannot  be  reviewed. 

Appeal  from  Circuit  Court,  JeflFerson  County;  A.  A.  Coleman, 

Action  by  E.  C.  Chambers,  administratrix  of  Samuel  A.  Pas- 
chal, deceased,  ag^ainst  the  Milner  Coal  &  Railway  Company. 
Judgment  for  defendant.  Plaintiff  appeals.     Affirmed. 

This  action  was  broug^ht  by  E.  C.  Chambers,  as  administratrix 
of  the  estate  of  Samuel  A.  Paschal,  deceased,  and  sougfht  to 
recover  damag^es  for  the  death  of  the  intestate,  who  was  alleged 
to  have  been  a  child  of  10  years  of  ag^e.  The  complaint  con- 
tained originally  two  counts;  the  first  alleging:  simple  neglig^ence 
of  the  defendant  in  keeping  a  dang^erous  quantity  of  powder  in  an 
open,  unguarded  magazine,  near  a  road  in  the  neighborhood  of 
the  deceased,  which  was  passed  daily  by  a  large  number  of  peo- 
ple. It  further  alleged  that  the  defendant  knew  or  should  have 
known  that  children  would  be  attracted  to  the  magazine,  and 
that  the  intestate  was  so  attracted,  and  lost  his  life  by  reason  of 

*As  to  whether  children  can  be  chargeable  with  contributory  negli- 
gence, see  Rohloff  v.  Fair  Haven  &  W.  R.  Co.  (Conn.).  15  R.  R.  R. 
154,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  foot-notes  appended  to  Poland 
V.  Union  R.  Co.  (R.  I.),  12  R.  R.  R.  648,  35  Am.  &  Eng.  R.  Cas.,  N. 
S.,  648;  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Colum  (Ark.),  11  R.  R.  R. 
807,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  807;  foot-notes  appended  to  Car- 
ney V.  Concord  St.  Ry.  (N.  H.),  11  R.  R.  R.  307,  34  Am.  &  Eng.  R. 
Cas.,  N.  S.,  307. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  care  due  tres- 
passing children,  see  foot-notes  appended  to  Rohloff  v.  Fair  Haven 
&  W.  R.  Co.  (Conn.),  15  R.  R.  R.  154,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
154;  Nashville,  etc.,  Ry.  Co.  v.  Harris  (Ala.),  14  R.  R.  R.  562,  37  Am. 
&  Eng.  R.  Cas.,  N.  S.,  562;  foot-notes  appended  to  Denison  &  S.  Ry. 
Co.  V.  Carter  (Tex.),  14  R.  R.  R.  129,  37  Am.  &  Eng.  R.  Cas.,  N. 
S.,  129. 
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an  explosion  of  the  powder  in  the  magazine.     The  second  count 
based  the  claim  upon  the  willful,  wanton,  or  intentional  negli- 
gence of  the  defendant.    To  the  original  complaint  the  defendant 
filed  four  pleas ;  the  first  being  the  general  issue,  and  the  otliers 
contributory  negligence.     Afterwards  the  plaintiff  amended  her 
complaint  by  adding  a  third  count,  which  was  similar  to  the 
first  count,  except  that  the  death  of  her  intestate  was  alleged  to 
have  been  caused  by  the  ignition  and  explosion  or  burning  of 
the  powder.    The  defendant  put  in  no  pleas  purporting  to  answer 
the  complaint  as  amended,  but  for  answer  to  the  third  count  in- 
terposed the  same  pleas  as  had  been  filed  to  the  original  com- 
plaint and  a  further  plea,  numbered  2  in  the  record,  setting  up 
that  the  magazine  was  on  the  private  property  of  defendant  and 
owned  exclusively  by   it;   that   the   deceased   was   a   trespasser 
thereon,  and  the  powder  was  ignited  by  the  intestate,  or  by  a 
companion  with  his  knowledge  and  co-operation.    It  at  the  same 
t;me  filed  separate  pleas  to  the  first  and  second  counts  of  the 
complaint,  being  the   same   as  filed  to  the   original   complaint, 
with  an  additional  plea,  numbered  5,  which  additional  plea  was 
identical  with     that  filed  to  the  third  count  of  the  complaint. 
Demurrers   were   interposed  by   the  plaintiff,  the  substance  of 
which  is  shown  by  the  opinion.    After  demurring  to  the  second, 
third,  and   fourth  pleas,  as  noted  in  the  opinion,  the  plaintiff 
demurred  to  the  second,  third,  fourth,  and  fifth  pleas  to  the  first 
and  second  counts  of  the  plea,  wherein  she  put  in  the  same 
pounds  as  before  submitted,  except  that  the  words  "plaintiff's 
intestate"  were  used  in  place  of  the  word  "plaintiff.'*     The  tes- 
timony tended  to  show:    That  the  deceased,  Sam  Paschal,  was 
about  10  years  of  age.     That,  when  injured,  he  was  playing, 
with  a  companion  of  about  13  years  of  age,  at  the  magazine  of 
the  defendant.     The  door  of  the  magazine  was  open,  and  Sam 
Paschal  suggested  that  they  get  some  of  the  powder  and  see 
it  would  bum.     They  did  so,  and  the  powder  burned  without 
exploding,  and  set  fire  to  other  powder  in  the  magazine,  which 
set  fire  to  the     clothing  of  the  deceased,   from  the  effects  of 
which  he  died  that  night.     It  was  shown  that  some  time  before 
the  powder  had  been  so  damaged  from  an  overflow  from  an  ad- 
jacent creek  that  it  was  nonexplosive,  and  merely  combustible. 
There  was  much  evidence  bearing  on  the  mental  capacity  of  the 
deceased.     Any  further  facts  necessary  to  an  understanding  of 
the  opinion  are  shown  thereby.    The  court,  at  written  request  of 
the  defendant,  gave  charges  numbered  and  in  words  as  follows : 
"(3)  If  the  jury  believe  the  evidence,  they  cannot  find  a  verdict 
for  the  plaintiff   under   the    second    count   of   the   complaint." 
"(5)  If  the  jury  believe  from  the  evidence  that  Sam  Paschal 
was  of  sufficient  intelligence  to  know  and  appreciate  the  danger 
from  a  powder  explosion,  or  the  danger  that  would  result  from 
setting^  fire  to  this  powder,  and  that,  if  set  fire  to,  it  was  likeh" 
tc.  cause  death,  then  you  must  find  a  verdict  for  the  defendant.'' 
"(7)  The  defendant  had  the  right  to  store  this  powder  in  the 
nia^azine,  and  keep  it  there,  and  there  was  no  absolute  duty 


280        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Chambers  v,  Milner  Coal  &  Ry.  Co 

resting  on  it  to  keep  it  locked  or  yarded  from  access  by  children 
or  others,  unless  the  situation  and  surroundings  would  reasonably 
indicate  to  an  ordinarily  prudent  person  in  charge  of  such  mag"- 
azine  that  it  mi^ht  be  tampered  with  and  ign^ited,  so  as  to  cause 
injury  to  children  or  others.  The  duty  of  the  defendant  in  this 
regard  depends  entirely  on  the  surrounding  circumstances  ^vhich 
may  be  in  evidence,  and  of  this  the  jury  are  the  judges."  There 
was  judgment  for  the  defendant,  from  which  the  plaintiff  takes 
this  appeal. 

John  W,  Tomlinson,  for  appellant. 
James  IV  eat  her  ly,  for  appellee. 

Simpson,  J.  This  was  an  action  for  the  death  of  a  boy,  about 
10  years  of  ag'e,  caused  by  the  explosion  or  burning"  of  powder  in 
a  magazine.  The  second,  third,  and  fourth  pleas  set  up  the  de- 
fense of  contributory  negligence  in  the  intestate,  and  demurrers 
were  interposed  to  said  pleas,  assigning,  among  other  causes, 
"that  it  was  not  averred  that  the  plaintiff  had  sufficient  discre- 
tion," etc.,  and  "that  the  plaintiff  was  about  the  age  of  10,"  etc., 
and  in  each  cause  of  demurrer  refers  to  the  "plaintiff."  As  the 
plaintiff  in  this  case  is  E.  C.  Chambers,  as  administratrix,  and 
there  was  no  necessity  of  any  such  allegations,  as  to  her  the 
demurrers  were  properly  overruled. 

The  sixth  assignment  of  error  is  sustained :  The  overruling  of 
the  demurrer  to  pleas  2,  3,  4,  and  5  to  the  first  and  second  counts 
of  the  complaint  was  error  without  injury,  as  the  plaintiff  g^ot 
the  full  benefit  of  the  principle  claimed,  as  to  the  necessity  of 
alleging  and  proving  the  requisite  intelligence  of  the  child  before 
it  could  be  guilty  of  contributor}^  negligence,  in  the  charge  of  the 
court. 

As  to  the  demurrer  to  the  "fifth  plea  of  defendant  to  second 
and  third  counts  of  the  complaint  as  amended,"  we  do  not  find 
any  such  plea  in  the  record,  and  at  any  rate  the  only  fifth  plea 
which  is  in  the  record  contains  a  correct  statement  of  the  law. 

Taking  up  the  exceptions  to  the  action  of  the  court  in  giving^ 
charges  at  the  request  of  the  defendant  in  the  order  presented  in 
appellant's  brief : 

Charge  No.  5,  requested  by  defendant,  was  properly  g^ven. 
If  an  adult  had  acted  as  plaintiff's  intestate  did,  he  would  cer- 
tainly have  been  guilty  of  contributor}'^  negligence,  and  the  charg^e 
simply  left  it  to  the  jury  to  determine  whether  or  riot  the  said 
intestate  was  possessed  of  sufficient  intelligence  to  be  guilt)-  of 
contributory  negligence. 

There  was  no  error  in  giving  charge  No.  3,  requested  by  de- 
fendant. In  addition  to  the  fact  that  plaintiff  had  taken  issue  on 
the  plea  of  contributory  negligence  to  the  second  count  of  the 
complaint,  there  is  no  evidence  that  "said  defendant  willfully, 
wantonly,  or  intentionally,  and  with  a  reckless  disregard  of 
human  life,  left  said  magazine  open  and  unguarded,  with  a 
dangerous  amount  of  powder  therein  and  thereabout."  The  mag- 
azine was  built  of  brick  and  stone,  in  the  woods,  not  in  any 
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populous  community.  The  evidence  does  not  show  that  any  ^eat 
number  of  people  ever  passed  by  it.  The  road  was  from  SO  to 
75  yards  away  accordinj^f  to  estimate,  and  150  yards  by  measure- 
ment, while  a  path  which  passed  within  6  feet  of  it  was  seldom 
traveled.  No  reason  is  shown  why  children  should  wander 
there,  more  than  to  any  other  place  in  the  woods.  The  powder 
that  was  in  it  was  caked  from  having  been  overflowed  by  the 
creek,  and,  when  set  on  fire  this  time,  merely  burned  slowly 
without  exploding,  and  the  child's  clothes  caught  fire  because 
he  was  standing  in  the  door.  The  same  accident  would  be  just 
as  likely  to  occur  in  the  bam  filled  with  hay  under  the  same 
conditions.  So  that  the  powder  in  this  place  was  merely  com- 
bustible, and  not  a  dang^erous  explosive. 

The  appellant,  in  her  brief,  next  claimed  that  the  court  erred 
in  ^vin^  charge  No.  6,  requested  by  defendant ;  but  there  is  no 
assignment  of  error  as  to  charge  6,  nor  do  we  find  any  such 
charge  in  the  record. 

There  was  no  error  in  giving  charge  No.  7,  requested  by  de- 
fendant.    It  has  been  held  by   this   court  and  others,   and   is 
consonant  with  reason,  that,  while  it  is  true  that  "keeping  ex- 
plosive substances  in  large  quantities  in  the  vicinity  of  dwelling 
houses  or  places  of  business  is  ordinarily  regarded  a  nuisance,*' 
vet  the  opinion  goes  on  to  state,  "whether  so  or  not  being  de- 
pendent on  the  locality,  the  quantity,  and  the  surrounding  cir- 
cumstances.    But  negligence  or  want  of  ordinary  care  in  the 
manner  of  keeping  or  in  keeping  large  quantities  is  requisite  to 
impose  a  liability  to  answer  in  damages  occasioned  by  an  acci- 
dental explosion   or  fire,   which   it  is   incumbent  on  the  party 
affirming  to  prove."     Cook  v.  Anderson,  85  Ala.  105.  4  South. 
713:  Collins  v.  A.  G.  S.  R.  R..  104  Ala.  391,  398.  16  South. 
140.    And  again,  in  a  case  where  this  court  failed  to  sustain  an 
action  against  a  street  car  company,  in  behalf  of  a  child  under 
the  age  of  7,  because  the  cars  were  not  sufficiently  guarded  to 
prevent  a  trespassing  child  from  getting  on  and  oflF  the  same, 
the  court  quotes  with  approval,   from   Elliott  on  Railroads,   § 
1259,  "that,  although  the  age  of  the  child  may  be  important  in 
determining  the  question  of  contributory  negligence,  or  the  duty 
of  the  company  aifter  discovering  him,  the  company  is,  in  general, 
no  more  bound  to  keep  its  premises  safe  for  children  who  are 
trespassers,  or  bare  licensees,  not  invited  or  enticed  by  it,  than 
it  is  to  keep  them  safe  for  adults" ;  and  this  court  goes  on  to 
say:   "Ordinarily  a  man  who  is  using  his  property  in  a  public 
place  is  not  obliged  to  employ  a  special  guard  to  protect  it  from 
the  intrusion  of  children,  merely  because  an  intruding  child  may 
be  injured  by  it."     Jefferson  v.  Birmingham  Rv.  Elec.  Co..  116 
Ala.  294,  22  South.  546,  38  L.  R.  A.  458,  67  Am.  St.  Rep.  116. 
See,  also,  N.  C.  &  St.  L.  Ry.  v.  Harris  (Ala.)  37  South.  794. 
The  storing  of  large  quantities  of  gunpowder  or  dynamite  in  a 
v/ooden  building,  within  the  corporate  limits  of  a  thickly  settled 
town  and  in  proximity  to  many  buildings,  constitutes  a  nuisance ; 
Imt  if  the  explosives  are  not  kept  in  such  quantities,  and  at  such  a 
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place,  and  under  such  surrounding  circumstances,  there  must  be 
shown  some  special  negfligence  in  the  manner  of  keeping:  them. 
Rudder  v.  Koopman,  116  Ala.  332,  22  South.  601,  37  L.  R.  A.  489. 
In  the  strongest  case,  in  favor  of  the  liability  of  the  owner  of 
premises  for  injury  to  a  child,  which  has  come  to  our  notice,  the 
child  was  the  son  of  a  tenant,  who  had  a  right  to  go  over  the 
premises,  and  the  dangerous  explosive  was  a  dynamite  exploder, 
which  any  one  might  mistake  for  a  harmless  article,  which  was 
left  in  the  middle  of  the  field,  under  a  shed  to  which  the  laborers 
resorted  in  case  of  storm.  Powers  v,  Harlow,  53  Mich.  507,  19 
N.  W.  257,  51  Am.  Rep.  154.  In  the  present  case,  the  magazine 
being  situated  and  conditioned,  as  before  stated,  on  private 
premises,  not  really  containing  an  explosive,  charge  No.  7  was 
certainly  not  too  favorable  to  the  defendant. 

The  charge  mentioned  as  having  been  requested  by  the  plain- 
tiff, and  refused,  does  not  appear  in  the  bill  of  exceptions :  hence, 
under  the  repeated  rulings  of  this  court,  cannot  be  considered. 
For  reasons  hereinbefore  stated,  there  was  no  error  in  the  re- 
fusal of  the  court  to  grant  the  motion  for  a  new  trial. 

The  judgment  of  the  court  is  affinned. 

McClellan,  C.  J.,  and  H.aralson,  Tyson,  and  Anderson, 
J  J.,  concur. 


Foster  v.  East  Jordan  Lumber  Co. 

(Supreme  Court  of  Midhigan,  Sept.  19,  1905.) 

[104  N.  W.  Rep.  617.] 

Negligence — Contributory  Negligence — Question  for  Jury. — ^Where, 
in  a  personal  injury  action,  the  testimony  as  to  plaintiff's  conduct  was 
conflicting,  the  question  of  contributory  negligence  was  for  the  jury. 

Railroads — Management  of  Trains^-Frightening  Horses.* — ^A  rail- 
road company  is  not  liable  for  the  frightening  of  horses  resulting 
from  the  ordinary  movement  of  its  trains,  but  is  liable  on  doing  any- 
thing unnecessary,  naturally  calculated  to  frighten  ordinarily  gentle 
horses. 

Same — Question  for  Jury. — ^Whether  a  railroad  company,  unneces- 
sarily placing  its  locomotive  near  to  a  traveled  street  and  then  allow- 
ing steam  to  escape  therefrom,  causing  a  traveler's  horse  to  run  away, 
was  guilty  of  negligence  in  failing  to  learn  of  the  approach  of  tne 
traveler,  was  for  the  jury. 

Same.* — Whether  a  railway  company,  placing  its  locomotive  near 
a  traveled  street,  was  guilty  of  actionable  negligence  in  unnecessarily 
allowing  steam  to  escape  from  the  locomotive,  thereby  frightening 
the  horse  of  a  traveler  and  causing  it  to  run  away,  was  for  the  jury. 

Evidence — Opinions — Examination  of  Witness. — ^Where  the  court, 
in  an  action  for  personal  injuries  occasioned  by  plaintiff's  horse  being 
frightened,  sustained  an  objection  to  a  question  asked  a  witness  as  to 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams  and 
saddle  horses,  see  foot-notes  appended  to  O'Brien  v.  Blue  Hill  St. 
Ry.  Co.  (Mass.).  14  R.  R.  R.  806,  37  Am.  &  Eng.  R.  Ca^.,  N.  S.,  806; 
foot-note  appended  to  Fares  v.  Rio  Grande  Western  R.  Co.  (Utah), 
13  R.  R.  R.  76,  36  Am.  &  Eng.  R.  Cas..  N.  S.,  76. 
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what  frightened  the  horse,  and  stated  that  it  might  be  well  to  find  out 
if  the  witness  knew,  and  the  party  asking  the  question  failed  to  lay 
the  proper  foundation,  the  sustaining  of  the  objection  w^s  not  error. 
Appeal-^Questions  Raised  in  Supplemental  Brief — Consideration. — 
Questions  raised  for  the  first  time  in  the  supplemental  brief  of  the 
party  complaining  will  not  be  considered  on  appeal. 

Error  to  Circuit  Court,  Charlevoix  County;  Frederick  W. 
Mayne,  Jud^e. 

Action  by  Frank  A.  Foster  against  the  East  Jordan  Lumber 
Company.  There  was  a  judgement  for  plaintiflF  and  defendant 
bring^s  error.     Affirmed. 

Arg^ued  before  MooRE,  C.  J.,  and  McAlvay,  Blair,  Ostran- 
DER,  and  Hooker,  JJ. 

Dennis  L,  Rogers  {Pratt  &  Davis,  of  counsel),  for  appellant. 
Alfred  B.  Nicholas  (/.  Ernest  Converse  and  £.  JV.  Clink,  of 
counsel),  for  appellee. 

Bi^iR,  J.  The  plaintiflF,  a  physician,  brought  this  action 
ag:ainst  the  defendant,  a  lumbering^  corporation,  to  recover  dam- 
ages for  personal  injuries  allegfed  to  have  been  sustained  by 
plaintiff  by  reason  of  the  negligence  of  defendant  in  so  man- 
aj3:ing  a  locomotive  on  its  logging  railroad  as  to  frighten  plain- 
tiff's horse  and  cause  him  to  run  away. 

The  occurrence  took  place  at  defendant's  railroad  crossing  of 
Mill  street  in  the  village  of  East  Jordan,  in  February,  1901,  when 
the  plaintiflF,  accompanied  by  two  ladies,  was  driving  a  single 
horse  attached  to  a  Portland  cutter.  The  crossing  is  located  near 
the  east  end  of  the  bridge  which  spans  the  south  arm  qf  Pine 
Lake  and  connects  the  village  of  South  Arm  with  the  village  of 
East  Jordan,  and  plaintiflF  approached  the  crossing  along  this 
bridge,  the  east  end  of  which  connects  with  Mill  street,  forming 
a  continuous  highway  and  the  main  thoroughfare  between  the 
two  villages.  The  east  shore  of  the  lake  for  upwards  of  a  mile 
in  this  locality  is  used  by  defendant  as  a  millyard  and  piling 
S^round  for  logs  and  lumber,  and  as  a  switchyard  for  its  logging 
railroad.  The  lumber  in  the  yard  was  piled  along  here  in 
several  tiers,  running  up  quite  close  to  the  street  line  at  Mill 
street,  so  that  the  plaintiff's  view  to  the  south  up  defendant's 
track  as  he  approached  the  crossing  was  limited  to  the  street 
lines.  At  the  time  of  the  accident  and  for  about  two  hours 
prior  thereto,  one  of  the  defendant's  locomotives,  under  steam, 
was  standing  at  a  point  from  30  to  90  feet  south  of  the  crossing, 
as  estimated  by  diflferent  witnesses.  The  snow  was  deep,  and 
banked  up  on  either  side,  leaving  a  narrow  beaten  track  along 
the  street. 

PlaintiflF  testified  that  he  stopped,  looked,  and  listened  when  on 
the  bridge  some  60  or  80  feet  from  the  crossing,  and  again  on 
Mill  street,  from  25  to  30  feet  from  the  crossing,  and  neither 
saw  or  heard  anything  to  indicate  the  proximity  of  the  locomo- 
tive; that  when  the  horse's  head  was  10  or  12  feet  from  the 
track,  he  suddenly  took  fright  and  started  to  run,  and  about  the 
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same  time  plaintiff  heard  the  sound  of  escaping  steam.  "I 
heard  a  rumbling  sound  just  as  the  horse  took  frig^^ht.  I  have 
heard  a  blower  on  an  engine,  and  this  sounded  like  the  sound  of 
a  blower."  Plaintiff's  horse  became  unmanageable,  ran  away, 
and  collided  with  the  bunks  on  a  pair  of  lumber  bob  sleig^hs,  and 
plaintiff  was  severely  injured.  There  was  evidence  from  which 
the  jury  mi^ht  properly  find  that  the  horse  was  roadwise,  gentle, 
and  tractable.  The  jury  found  a  verdict  for  the  plaintiff,  and 
returned  answers  to  two  special  questions  submitted  on  behalf 
of  defendant,  as  follows:  "(1)  Did  the  plaintiff  stop  his  horse 
and  listen  for  the  sound  of  a  locomotive  just  before  crossing  the 
defendant's  railroad  track?  A.  Yes.  (2)  Could  the  plaintiff 
hear  the  sound  of  the  steam  escaping  from  the  cylinder  cocks, 
safety  valves,  and  whistle  of  the  locomotive  in  question  at  the 
time  he  stopped  his  horse  and  listened,  just  before  crossing  de- 
fendant's railroad  track?    A.  No." 

The  principal  questions  of  law  for  our  consideration  are  pre- 
sented by  assi^ments  of  error  7  to  13,  inclusive,  to  the  effect 
that  the  court  erred  in  not  directing:  a  verdict  for  defendant  for 
the  reason  that  the  proofs  showed  that  plaintiff  was  guilty  of 
contributor^'  neg^li^ence  and  defendant  was  not  ^ilty  of  any 
ne^lig^ence,  or,  at  least,  of  any  ne^ligfenCe  which  was  the  proxi- 
mate cause  of  the  injury.  The  testimony  was  conflicting  as  to 
the  plaintiff's  mana^ment  of  his  horse  and  his  own  conduct; 
but  if  the  jury  believed  his  testimony  and  that  of  the  ladies  with 
him  and  others  called  by  him,  as  they  evidently  did  from  their 
answers  to  the  special  questions,  they  could  properly  find  him 
free  from  contributory  ne^li^ence,  and  the  court  was  not  in  error 
in  submitting  the  question  to  them. 

The  fundamental  question  in  the  case  is  whether,  under  the 
evidence,  any  neg^lig^ence  was  shown  on  the  part  of  the  defend- 
ant. It  is  well  settled  that  a  railroad  company  is  not  liable  for 
the  frig^ht  of  horses  resulting:  from  the  ordinary  use,  movement, 
or  situation  of  its  eng:ines,  cars,  or  trains,  and  that  it  has  a  lawful 
rig^ht  to  make  all  such  noises  as  are  necessarily  connected  there- 
with. It  may,  however,  become  liable  if  in  such  use  of  its  prop- 
erty it  does  anything:  unusual  or  unnecessary,  naturally  calcu- 
lated to  frig:hten  ordinarily  well-broken  and  gfentle  horses.  2 
Thompson  on  Neg:lig:ence,  §  1908;  Hinchman  v.  P.  M.  Ry.  Co. 
(Mich.)  99  N.  W.  277;  Geveke  v.  G.  R.  &  I.  Ry.  Co.,  57  Mich. 
589,  24  N.  W.  675 ;  Dunn  v.  Railroad  Co.,  124  N.  C.  252,  32  S. 
E.  711;  Petersburg:  R.  Co.  v,  Hite,  81  Va.  767.  In  the  Hinch- 
man Case  the  plaintiff  attempted  to  drive  across  defendant's 
hig:hway  crossing:  while  the  tender  of  its  locomotive  was  some- 
thing: over  10  feet  distant  from  the  planking:  of  the  crossing:,  but 
still  on  the  hig:hway.  Just  as  plaintiff  g:ot  to  the  ed8:e  of  the 
planking:,  steam  was  emitted  from  the  eng:ine.  which  frig:htened 
the  horse  and  plaintiff  was  injured.  Mr.  Justice  Carpenter, 
delivering:  the  opinion  of  the  court,  said:  "The  evidence  of  the 
plaintiff  did  not  indicate  with  any  certainty  just  what  caused  the 
emission  of  the  steam,  and  defendant's  eng:ineer  testified  posi- 
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tively  that  he  did  no  act  to  occasion  its  emission.  It  also  ap- 
peared that  there  was  an  automatic  safety  valve,  throug^h  which 
the  steam  which  frightened  plaintiff's  horse  mi^ht  have  been 
emitted.  It  is  the  contention  of  the  defendant  that  we  are  bound 
to  assume  that  such  emission  of  the  steam  was  throufi:h  the  auto- 
matic safety  valve,  and  numerous  authorities  are  cited  to  the 
proposition  that  such  emission  is  not  ne^li^ence.  There  was 
testimony  from  which  the  jury  mig^ht  have  inferred  that,  though 
the  steam  was  emitted  from  the  automatic  safety  valve,  its 
emission  could  have  been  prevented  by  appliances  under  control 
of  defendant's  engineer,  and  that  defendant's  eng^ineer  could 
have  foreseen  this  emission  and  have  provided  against  the  con- 
sequences by  moving  his  engine  farther  from  the  crossing.  From 
this  evidence,  we  think  that  the  jury  mi^ht  infer  negflifi:ence." 
In  the  case  at  bar  there  was  no  automatic  valve,  but  a  blower, 
which  must  be  operated  by  the  eng^ineer  or  fireman,  and  it  fol- 
lows, necessarily,  from  the  decision  in  the  Hinchman  Case,  that 
the  negflififence  of  the  defendant  would  have  been  properly  sub- 
mitted to  the  jury,  if,  as  in  that  case,  the  eng^inemen  had  been 
aware  of  his  presence. 

Is  the  defendant  free  from  ne^li^ence  in  this  case,  as  a  matter 
of  law,  because  its  servants  were  not  aware  of  plaintiff's  ap- 
proach?   In  the  case  of  Geveke  v.  G.  R.  &  I.  Ry.  Co.,  supra,  it 
was  said  that  "it  was  for  the  jury  to  say  whether,  under  all  the 
circumstances,  it  was  negligence  for  the  company's  agents  not 
to  have  discovered  the  plaintiff's  team  before,  and  to  allow  the 
steam  to  escape  in  the  manner  it  did  just  at  the  time  the  plaintiff 
was  making  the  crossing.     We  have  discovered  nothing  in  the 
record  showing  any  necessity   for  opening  the  cylinder   cocks 
just  at  that  time."    So  we  think  it  was  a  question  for  the  jury  in 
the  case  at  bar  whether  the  defendant's  employees  ought  not  to 
have  contemplated  that  a  traveler  might  be  near  the  crossing  at 
the  time  the  fireman  put  on  the  blower,  and  to  have  refrained 
from  doing  so  unnecessarily.    Defendant  had  placed  ics  locomo- 
tive so  near  to  an  important  and  much-traveled  public  thorough- 
fare that  the  putting  on  of  the  blower  was  likely  to  frighten  any 
horse  that  might  be  near  the  track,  and  was  bound  to  know  that 
a  horse  might  come  upon  the  crossing  at  any  time.     It  had  so 
placed   the   locomotive   that   it   was   entirely   concealed    from   a 
traveler  coming  from  the  west,  and  had  left  it  there  under  steam 
for  two  hours  prior  to  the  accident;  and  it  was  open  to  the  jury 
to  find  from   the  evidence  that  it  was   not  necessary  to  have 
placed  the  engine  at  this  particular  point  so  near  the  highway, 
but  that  it  might  have  been  stationed  much  further  awav.    There 
was  also  evidence  that  the  use  of  the  blower  was  entirely  un- 
necessary.    The  engineer  was  absent  at  the  time  of  the  accident, 
having  left  the  engine  in  charge  of  the  fireman.     He  testified: 
"Q.  When  the  engine  is  fired  up,  what  is  customary  to  be  done 
with  the  blower?     A.  After  your  steam  is  up,  you  have  no  use 
for  the  blower.    Q.  Was  the  steam  up  when  you  left  the  engine  ? 
A.  Yes,  sir."    As  to  whether  the  blower  was  in  use  at  the  time 
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of  the  accident  was  a  question  of  fact  for  the  jur>'.  Chester 
Thompson,  a  witness  of  the  accident,  testified  that  he  saw  the 
fireman  "turn  the  blower  on  a  very  short  time  before  I  saw  the 
doctor,"  and  that  he  first  saw  the  doctor  after  the  horse  be^an  to 
run  away.  Plaintiff  testified  that  he  had  heard  a  blower  on  an 
engine,  "and  this  sounded  like  a  blower."  The  fireman  testified 
that  the  blower  was  not  on.  If  the  blower  was  on  at  the  time  of 
the  accident,  it  must  have  been  put  on  during:  the  absence  of 
the  eng^ineer,  and,  according  to  his  testimony,  unnecessarily.  The 
placing  of  the  engine  so  near  the  highway,  and  leaving  it  there 
so  long  behind  the  lumber  piled  by  defendant  on  its  own  prem- 
ises, and  the  unnecessary  use  of  the  blower,  made  it  proper  for 
the  court  to  submit  the  question  of  defendant's  negligence  to  the 
jury. 

The  contention  that  the  alleged  negligence  of  the  defendant 
was  not  the  proximate  cause  of  the  injuries  is  disposed  of  by 
the  case  of  Hinchman  v.  Railway  Co.,  supra. 

Defendant's  counsel  further  insist  that  the  court  erred  in  sus- 
taining the  objection  of  plaintiff's  counsel  to  the  following  ques- 
tion to  the  witness  Nelson  Shaw:    "Q.  What,  in  your  opinion, 
did  that  horse  of  Dr.  Foster's  get  frightened  at?"     Mr.  Shaw 
saw  plaintiff  when  he  was  on  the  bridge,  and  it  was  with  his 
lumber  sleigh  that  plaintiff's  cutter  colKded.     He  stopped  his 
team  some  40  or  50  feet  east  of  the  crossing  to  wait  for  plaintiff 
to  pass  him.    Upon  the  propounding  of  this  question  the  follow- 
ing occurred:    "Mr.  Clink:    We  object  to  that  as  incompetent 
and  calling  for  a  conclusion.     Court:    I  don't  know  as  a  man 
looking  at  that   distance   could  testify.      (Objection   sustained. 
Exception  for  defendant.)     Court:   It  might  be  well  to  find  out, 
possibly,   if  he  knew.     Q.  Where  did  the  horse  commence  to 
shy  towards  your  sleighs  ?    A.  About  the  time,  I  think,  he  came 
even  with  my  horses'  heads.     Q.  How   far  were  your  horses' 
heads   from  the   railroad  track,   in  your   judgment?     A.  Don't 
know  how  far,  possibly  40  or  50  feet."     In  Geveke  v.  Railway 
Co.,  supra,  it  was  held  competent  for  the  plaintiff's  husband  "to 
give  his  opinion  as  to  what  frightened  the  team.    He  was  driving 
them  at  the  time,  and  his  attention  was  directed  to  the   sur- 
roundings, and  his  observation  must  have  enabled  him  to  form 
some  judgment."     In  McCullough  %\   Railway  Co.,   101    Mich. 
234,  59  N.  W.  618,  the  question  was  again  before  the  court, 
and  Mr.  Justice  Hooker,  delivering  the  opinion,  said:    "Defend- 
ant   complains    that   the   plaintiff's   husband    was   permitted    to 
testify  that  the  horse   was   frightened  by  the  train,   upon  the 
ground  that  the  question  was  for  the  jury  and  that  the  evidence 
involved  a  conclusion.    In  Geveke  v.  Railroad  Co.,  57  Mich.  589, 
24  N.  W.  675,  such  evidence  was  held  competent,  where  the 
horses  were  immediately  in  front  of  a  locomotive  when  the  en- 
gineer allowed  steam  to  escape  from  its  cylinders;  and  in  this 
case,  the  other  evidence  clearly  shows  the  cause  of  the  fright  of 
the  horse,  and  the  opinion  of  the  witness,  if  admissible,  worked 
no  injury  to  the  defendant."     If  the  testimony  of  the  driver  as 
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to  the  cause  of  the  frig^ht  is  admissible,  the  testimony  of  any  other 
witness  of  the  entire  transaction  must  be  equally  admissible, 
after  showing^  that  his  knowledge  of  the  surroundings  is  suffi- 
cient to  warrant  him  in  expressing  an  opinion. 

In  the  case  at  bar,  after  overruling;  the  objection,  the  court 
said  to  counsel:  "It  mig^ht  be  well  to  find  out,  possibly,  if  he 
knew/*  We  think  this  was  an  intimation  to  counsel  thac  the 
court  would  hold  the  question  open  for  him  to  test  the  wit- 
ness' knowledge,  since  it  did  not  appear  to  the  court  to  be 
shown  that  the  witness  could  state  what  the  cause  was.  The 
substance  of  the  entire  testimony  of  the  witness  as  to  the 
action  of  the  horse,  bearing  upon  the  question  put  to  him, 
was  as  follows:  "I  got  down  there,  and  noticed  a  horse  com- 
ing; across  the  bridge.  They  came  lively  as  they  came  on,  and 
I  see  it  was  Dr.  Foster  and  two  young  ladies  sitting  in  the 
cutter  coming,  coming  along  at  quite  a  good  gait,  and  I  see  we 
were  going  to  come  on  the  bridge  at  one  time.  I  sheared  oflf  to 
the  right,  and  thought  I  would  give  him  his  part  of  the  road. 
His  horse,  as  he  went  to  go  by  mine,  shied,  I  think,  and  struck 
the  end  of  the  bunk  on  the  left-hand  side  of  the  bunks — on  the 
nigh  side  of  the  sleighs.  I  think  he  struck  my  back  bunk  with 
his  cutter,  and  his  horse  broke  loose  and  yanked  him  over  the 
dashboard,  and  he  laid  there  on  the  ground  for  a  minute.  I  saw 
the  horse  coming  over  the  bridge;  do  not  know  as  I  could  tell 
how  fast.  It  was  a  good  lively  gait.  Horse  had  a  nice  driving 
appearance — ^head  up  and  traveling  right  along.  Q.  Did  he 
come  to  a  stop  before  he  got  to  that  railroad  track?  A.  Not 
that  time  I  see  him  until  he  hit  my  sleigh.  That  40  or  50  feet 
was  towards  Mr.  Palmiter's,  and  horse  continued  about  the 
same  gait  until  he  struck  my  sleighs;  if  anything,  a  little  faster 
from  die  time  I  saw  him  until  he  hit  my  sleigh.  I  was  in  a 
position  that  I  could  see  him  plainly,  and  the  horse  was  trotting 
all  the  time  until  he  struck  my  sleigh.  When  I  first  saw  the 
horse  on  the  bridge,  he  wasn't  far  from  the  middle  of  the  draw. 
The  horse  wasn't  running  when  he  struck  my  sleigh.'*  It  does 
not  appear  clearly  from  this  testimony  that  the  horse  was  fright- 
ened at  all,  certainly  not  till  he  went  to  go  by  the  witness'  team ; 
and  defendant's  counsel,  not  having  seen  fit,  after  the  intimation 
of  the  court,  to  supply  a  proper  foundation  for  the  question,  the 
ruling  was  not  erroneous. 

There  are  several  points  argued  in  defendant's  supplemental 
brief  relative  to  the  declaration  and  proofs  which  we  do  not 
consider,  for  the  reason  that  they  are  raised  for  the  first  time  in 
that  brief.  We  have  considered  the  other  assignments  of  error 
not  covered  by  what  has  already  been  said,  but  do  not  find  the 
allegations  sustained ;  and  the  judgment  is  affirmed. 
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(Supreme  Court  of  South  Dakota,  Sept.  2,  1905.) 

[104  N.  W.  672.] 

Railroads — Crossinf^  Accident — Omission  of  Signals.* — Evideoce, 
in  action  for  the  killing  by  a  train  at  a  railroad  crossing  of  a  horse 
following  a  team,  that  the  train,  a  special  going  45  miles  an  hour, 
gave  no  crossing  signal,  as  required  by  Rev.  Civ.  Code,  §  538,  and  that, 
hearing  no  train,  and  seeing  none,  because  of  trees  between  the  high- 
way and  track,  the  person  in  charge  of  the  team  drove  on  the  track, 
warrants  a  finding  that  the  accident  was  caused  by  the  omission  or 
failure  to  give  the  signal,  making  the  company  liable,  in  the  absence 
of  contributory  negligence. 

Same — Contributory  Negligence. — One  hearing  no  train,  because  of 
omission  of  the  crossing  signal  required  by  Rev.  Civ.  Code,  §  538,  and 
seeing  none,  because  of  woods  between  the  highway  and  the  track 
in  the  direction  from  which  a  train  came,  was  not  guilty  of  contribu- 
tory negligence  in  assuming  that  no  train  was  near  s^id  driving  on 
the  track. 

Same — ^Burden  of  Proof. — Proof  of  the  killing  by  defendant's  train 
at  a  railroad  crossing  of  plaintiff's  horse  is  prima  facie  evidence  of 
defendant's  negligence,  placing  on  it  the  burden  of  proof  that  it  was 
not  guilty  of  negligence,  and  the  burden  of  proof  is  not  shifted  to 
plaintiff  by  the  introduction  of  evidence  by  defendant,  though  it,  by 
overcoming  his  prima  facie  case,  may  require  him  to  give  further 
evidence. 

Appeal  from  Circuit  Court,  Hutchinson  County. 

Action  by  James  Dougherty  agfainst  the  Chicagfo,  Milwaukee 
&  St.  Paul  Railway  Company.  Judgement  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Preston  &  Hannett,  for  appellant. 
W.  /.  Hooper,  for  respondent. 

Corson^  P.  J.  This  is  an  appeal  by  the  defendant  from  a 
judgment  rendered  in  favor  of  the  plaintiff  for  damag:es  allegfed 
to  have  been  sustained  by  him  by  the  loss  of  a  horse  killed  by  an 
engfine  of  the  defendant.  It  appears  from  the  evidence  that  the 
plaintiff  resided  on  the  easterly  side  of  the  defendant's  railway 
in  Hutchinson  county,  and  was  the  owner  of  a  tract  of  land  on 
the  westerly  side  thereof;  that  on  the  day  the  horse  was  killed 

♦As  to  whether  failure  to  give  crossings  signals  is  negligence  per  se,. 
see  foot-^otes  appended  to  McDonald  v.  New  York  Cent.  &  H.  R.  R. 
Co.  (Mass.),  14  R.  R.  R.  125,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  125; 
Sights  V.  Louisville  &  N.  R.  Co.  (Ky.),  10  R.  R.  R.  60,  33  Am.  &  Eng. 
R.  Cas.,  N.  S.,  60;  Mercer  v.  Southern  Ry.  (S.  Car.),  8  R.  R.  R.  703, 
31  Am.  &  Eng.  R.  Cas.,  N.  S.,  703. 

For  the  authorities  in  this  series  on  subject  of  the  care  required 
of  a  highway  traveler  as  affected  by  fact  that  crossing  signals  were 
not  i?ivcn.  see  foot-note  appended  to  Giardina  v.  St.  Louis  &  M.  R. 
Ry.  Co.  (Mo.),  14  R.  R.  R.  579,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  579; 
foot-note  appended  to  Dunworth  v.  Grand  Trunk  Western*  Ry.  Co. 
(C.  C.  A.).  14  R.  R.  R.  196,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  196;  foot- 
notes appended  to  Birmingham  Ry.  L.  &  P.  Co.  v.  Oldham  (Ala.),  14 
R.  R.  R.  165,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  165. 
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he  was  used  by  the  plaintiff,  with  other  horses,  in  farming: 
operations  on  the  land  on  the  west  side  of  the  track ;  that  about 
6  o'clock  in  the  evening:  the  plaintiff  himself  took  one  of  his 
teams  and  started  for  Parkston,  about  one  mile  away,  leading: 
the  horse  killed,  and  that  his  son,  a  lad  of  about  14  years,  took 
another  team  and  started  for  home  across  the  railroad  track : 
that  the  horse  killed  broke  away  from  the  wag:on  upon  which 
the  plaintiff  was  riding:  and  followed  the  team  driven  by  the  son 
across  the  railroad  track ;  that  at  the  point  where  the  horse  was 
killed  is  a  public  hig:hway,  and  on  the  west  side  of  the  railroad 
track  and  for  a  distance  of  about  100  feet  westerly  therefrom 
was  a  thick  clump  of  trees  and  bushes,  which  prevented  one, 
while  passing:  along:  the  hig:hway  for  that  100  feet,  from  seeing: 
any  train  that  mig:ht  be  coming:  from  the  south  along:  the  rail- 
road ;  that  about  the  hour  mentioned  a  special  f reig:ht  train  came 
along:  from  the  south,  making:  about  45  miles  an  hour,  but  this 
train  was  not  noticed  by  the  boy  until  he  was  upon  tlie  railroad 
track,  when,  seeing:  the  approaching:  train,  he  hastened  to  crOdS 
to  the  east  side,  which  he  succeeded  in  reaching:,  but  the  horse 
following:  him  was  struck  by  the  eng:ine  and  killed. 

The  case  was  tried  to  a  jury,  which  found  a  g:eneral  verdict  in 
favor  of   the   plaintiff,   and  also  special   verdicts   submitted   to 
them  as  follows:   "(1)  Within  what  distance  could  the  eng:ineer, 
by  proper  use  of  the  appliances  at  his  command,  have  stopped 
this  train  at  the  time  and  place  shown  by  the  evidence?     (No 
answer.)     (2)  Was  the  horse  killed  throug:h  the  neg:lig:ence  of 
the*  defendant  ?    Yes ;  for  not  whistling:  at  the  proper  place  nor 
rin^ng:  the  bell.     (3)  If  you  answer  *Yes'  to  question  2,  state  in 
yhat  does  the  neg:lig:ence  consist?    For  not  blowing:  the  whistle 
in  time,  nor  ring:ing:  the  bell.     (4)  If  you  find  any  acts  of  neg:li- 
gence,  was  the  injury  caused  by  such  acts  of  neg:lig:ence  ?     By 
not  whistling:,  nor  ring:ing:  the  bell.     (5)  What  could  the  en- 
^neer  have  done  that  he  did  not  do,  after  he  had  knowledg:e  that 
the  horse  was  approaching:  the  track,  that  would  have  prevented  . 
the  injury?    Tried  to  stop,  which  he  failed  to  do."     It  will  be 
noticed  that  by  the  special  verdict  the  jury  found  that  the  de- 
fendant's eng:ineer  failed  to  ring:  the  bell  or  blow  the  whistle 
before  reaching:  the  hig:hway.    It  was  shown  by  the  defendant  in 
defense  of  the  action  that  its  train  was  properly  equipped  and 
run  by  competent  trainmen,  and  it  was  not  claimed  on  the  part 
of  the  plaintiff  that  any  neg:lig:ence  was  shown  on  the  part  of  the 
defendant,  other  than  its  failure,  as  found  by  the  jury,  to  ringf 
the  bell  or  blow  the  whistle,  as  provided  by  section  538,  Rev. 
Civ.  Code,  which  reads  as  follows:  "A  bell  at  least  thirty  pounds 
weig:ht,  or  a  steam  whistle,  shall  be  placed  on  each  locomotive 
en^ne,  and  shall  be  rung:  or  whistled  at  the  distance  of  at  least 
eighty  rods  from  the  place  where  the  said  railroad  shall  cross 
any  other  road  or  street,  and  be  kept  ring:ing:  or  whistling:  until 
ii  shall  have  crossed  said  road  or  street,  under  a  penalty  of  fifty 
dollars  for^every  neg:lect,  to  be  paid  by  the  corporation  owning: 
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the  railroad,  one-half  thereof  to  go  to  the  informer,  and  the  other 
half  to  this  state,  and  also  be  liable  for  all  damag^es  which  shall 
be  sustained  by  any  person  by  reason  of  such  neg:lect." 

The  appellant  seeks  reversal  upon  two  grounds :  ( 1 )  That  the 
evidence  given  upon  the  trial  discloses  that  the  accident  was 
unavoidable;  (2)  That  the  evidence  upon  the  trial  established 
the  fact  that  the  plaintiff  directly  contributed  to  the  injury  by 
permitting  the  horse  to  run  loose  and  get  upon  the  track  of  its 
own  free  will,  and  that  plaintiff's  son  was  guilty  of  contributor}^ 
negligence  in  crossing  the  track  without  observing  the  approach- 
ing train.  A  motion  was  made  at  the  close  of  all  the  evidence 
for  the  direction  of  a  verdict  in  favor  of  the  defendant  upon  the 
grounds  above  stated,  which  was  denied.  The  defendant  in  its 
answer  did  not  plead  contributory  negligence;  but  it  contends 
that  the  evidence  on  the  part  of  the  plaintiff  proves  conclusively 
such  contributory  negligence,  and  therefore  the  plaintiff  was  not 
entitled  to  a  verdict,  notwithstanding  the  omission  to  plead  con- 
tributory negligence  of  the  plaintiff.  Defendant  also  contends 
that,  as  the  horse  was  not  seen  by  the  engineer  or  trainmen  on 
defendant's  train  in  time  to  enable  them  to  stop  the  train  or 
prevent  the  accident,  the  accident  must  be  regarded  as  unavoid- 
able, and  the  plaintiff  was  not,  for  that  reason,  entitled  to 
recovery. 

We  are  of  the  opinion  that  neither  of  these  contentions  are 
tenable,  and  that  the  defendant,  having  failed  to  comply  with  the 
provisions  of  the  statute  by  ringing  the  bell  or  sounding  the 
whistle  continuously  for  80  rods  before  it  passed  the  crossing, 
and  the  jury  having  found  that  such  failure  was  the  cause  of  the 
injury,  was  guilty  of  such  negligence  as  entitled  the  plaintiff  to 
recover.  The  train  was  a  special  train,  and,  as  will  be  noticed, 
was  proceeding  at  a  high  rate  of  speed,  and  that,  intervening 
between  the  train  as  it  came  to  the  crossing  and  the  highway, 
there  was  an  obstruction  by  reason  of  the  timber  and  underbrush, 
preventing  the  boy  from  seeing  the  train  until  he  was  upon  the 
track,  and  we  are  of  the  opinion  that  the  jury  were  fully  justified 
in  finding  that  the  accident  was  caused  by  the  failure  of  the  en- 
gineer to  comply  with  the  provisions  of  the  statute,  as  it  is 
reasonable  to  presume  that,  had  the  whistle  been  sounded  or  the 
bell  rung,  as  required  by  the  statute,  the  attention  of  the  boy 
would  have  been  drawn  to  the  train,  and  he  would  have  avoided 
crossing  the  track  until  the  train  had  passed  along.  At  conmion 
law,  independently  of  the  statute,  it  was  the  duty  of  railroad 
companies  in  approaching  public  crossings  to  exercise  reasonable 
care  and  diligence  to  prevent  injuries  to  travelers  or  property 
properly  passing  along  the  highway.  L^ouisville  R.  R.  Co.  v. 
Commonwealth,  13  Bush.  388,  26  Am.  Rep.  205.  But  in  this 
state  these  duties  are  imposed  upon  the  railroad  companies  by 
statute,  and  the  failure  to  observe  the  provisions  of  the  statute 
constitutes  such  negligence  as  will  render  the  railroad  liable 
when  the  failure  to  comply  with  the  provisions  of  the  statute  is 
the  cause  of  the  injury.    In  the  absence,  therefore,  of  a  finding 
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by  the  jury  that  the  party  injured  was  guilty  of  contributory 
negflig^ence,  the  facts  that  the  injury  occurred  at  a  public  cross- 
ing, and  that  no  warning^  had  been  given  of  the  approaching 
train  by  the  ring^ing  of  the  bell  or  sounding  of  the  whistle,  render 
the  company  clearly  liable  for  any  injury  caused  by  such  failure. 
It  will  be  observed  in  the  case  at  bar  that  the  jury  finds  that 
the  horse  was  killed  as  a  result  of  the  failure  of  the  defendant  to 
comply  with  the  provisions  of  the  statute,  and  this  finding  is 
clearly  sustained  by  the  evidence.  In  this  respect,  therefore,  the 
case  at  bar  differs  from  the  case  of  Mankey  v,  C,  M.  &  St.  P. 
R.  R.  Co.,  14  S.  D.  468,  85  N.  W.  1013,  in  which  it  was  held 
that  where  a  horse  was  injured  by  being  run  into  by  a  train  be- 
tween a  whistling  post  and  a  crossing,  and  no  statutory  signals 
were  given,  there  could  be  no  recovery  for  the  injury,  in  the 
absence  of  evidence  that  such  failure  was  the  cause  of  the  injury. 
The  court  was  clearly  right,  therefore,  in  denying  defendant's 
motion  to  direct  a  verdict  in  its  favor. 

The  contention  of  the  defendant  that  the  record  discloses  that 
the  plaintiflF's  boy  was  guilty  of  contributory  negligence  is  clearly 
untenable.     The  traveler  on  a  public  highway  is  bound  only  to 
the  exercise  of  ordinary  care  and  prudence,  and  when  he  ap- 
proaches a  railway  track,  and  can  neither  hear  nor  see  an  ap- 
proaching train,  he  is  not  chargeable  with  negligence  for  assum- 
ing that  there  is  no  train  sufficiently  near  to  make  the  crossing 
dangerous,   when  the  signals   required   by   law   are   not  given. 
Ernst  V,  Hudson  River  R.  R.  Co.,  35  N.  Y.  9,  90  Am.  Dec.  761. 
In  that  case  it  was  held :   "The  omission  of  a  railroad  company 
to  give  the  signals  required  by  the  statute,  on  the  approach  of  a 
locomotive  within  80  rods  of  a  hig^hway  crossing,  is  a  breach 
of  duty  to  the  passeng^ers,  whose  safety  it  imperils,  and  to  the 
wayfarer,  whom  it  exposes  to  mutilation  and  death.    The  omis- 
sion of  the  customary  signals  is  an  assurance  by  the  company  to 
the  traveler  that  no  engine  is  approaching  from  either  side  within 
80  rods  of  the  crossing,  and  he  may  rely  on  such  assurance, 
without  incurring  the  imputation  of  breach  of  duty  to  a  wrong- 
doer.   The  citizen  on  the  public  highway  is  bound  only  to  the 
exercise  of  ordinary'  care,  and,  when  he  is  injured  by  the  negli- 
gence of  a  railroad  company,  it  is  no  answer  to  his  claim  for 
redress  that,   notwithstanding  the   omission   of   the   signals,   he 
might  by  greater  vigilance  have  discovered  the  approach  of  the 
train,  if  he  had  foreseen  a  violation  of  the  statute,  instead  of 
relying  upon  its  observance."    A  person  may  assume  that  a  train 
approaching  within  80  rods  of  the  crossing  will  give  the  statutory 
signal,  and,  in  the  absence  of  such  signal,  such  person  cannot  be 
regarded  as  guilty  of  contributory  negligence  by  attempting  to 
cross  the  track  after  looking  and  listening  for  an  approaching 
train,  where  no  statutory  signal  has  been  given.     Newson  v. 
N.  Y.  Cent.  R.  Co.,  29  N.  Y.  390;  Johnson  v.  Hudson  River 
Ry.  Co.,  20  N.  Y.  74,  75  Am.  Dec.  375 ;  Harpell  v.  Curtis,  1  E.  D. 
Smith  78;  Hegan  v.  Eighth  Ave.  R.  Co.,  15  N.  Y.  383;  Gordon 
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V,  Grand  St.  Ry.  Co.,  40  Barb.  550;  Penn.  Ry.  Co.  v,  Og^ier,  35 
Pa.  60,  78  Am.  Dec.  322. 

It  is  further  contended  by  defendant  that  the  court  erred  in 
its  charge  to  the  jury  as  follows:  "And  that  proof  is  sufficient 
to  place  the  burden  of  disproving  negligence  upon  the  defendant. 
The  defendant,  upon  such  proof  being  exhibited  to  you,  must 
show  you  that  in  and  about  the  accident  in  question  the  (com- 
pany was  not  negligent."  The  objection  to  the  charge  made  by 
the  counsel  for  the  defendant  is  that  the  court  failed  to  instruct 
the  jury  that,  upon  proof  by  the  defendant  that  its  train  was 
properly  equipped  with  all  modem  appliances  and  manned  by  an 
efficient  crew  of  trainmen  and  that  the  animal  was  not  seen  by 
the  engineer  in  time  to  stop  the  train  or  prevent  the  accident,  the 
burden  of  proof  then  shifted  to  the  plaintiff  to  prove  actual  neg- 
ligence on  the  part  of  the  defendant,  and  made  out  for  the  plain- 
tiff a  prima  facie  case  entitling  him  to  recover,  and  that  the 
burden  of  proof  was  then  upon  the  defendant  to  show  that  it  was 
not  guilty  of  negligence.  In  this  view  the  court  was  clearly 
correct.  The  proof  of  the  killing  established  prima  facie  negli- 
gence on  the  part  of  the  defendant,  and  the  plaintiff's  right  to 
recover.  The  law  then  placed  the  burden  of  proof  upon  the 
defendant  to  establish  that  it  was  not  guilty  of  negligence,  and 
this  evidence  was  subject  to  rebuttal  by  evidence  on  the  part  of 
the  plaintiff ;  but  the  burden  of  proof  was  not  shifted  to  plaintiff. 
It  still  remained  with  the  defendant,  and,  unless  the  defendant 
established  by  a  preponderance  of  evidence  that  it  was  not  guilty 
of  negligence,  the  plaintiff  would  be  entitled  to  a  verdict  on  his 
prima  facie  case.  It  is  true  that,  if  the  defendant  introduces 
evidence  tending  to  show  that  it  was  not  guilty  of  negligence,  or 
that  the  accident  was  caused  by  the  contributory  negligence  of 
the  plaintiff,  the  prima  facie  case  of  the  plaintiff  might  be  over- 
come, and  the  plaintiff  required  to  give  evidence,  in  addition  to 
the  presumption,  tending  to  prove  that  the  defendant  was  guilty 
of  negligence  which  caused  the  accident;  but,  as  before  stated, 
unless  the  defendant's  evidence  preponderated  over  that  intro- 
duced by  the  plaintiff,  the  plaintiff  would  still  be  entitled  to 
recover  upon  its  prima  facie  case  made  by  proof  of  the  killing. 
The  court's  instructions  were  clearly  right. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 
below  and  order  denying  a  new  trial  are  affirmed. 
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CoLOMB  V.  Portland  &  B.  St.  Ry. 

(Supreme  Judicial  Court  of  Maine,  Oct.  3,  1905.) 

[61  Atl.  Rep.  898.] 

Street  Railways — ^Personal  Injuries — Child  Injured  on  Track — Con- 
tributory Negligence— Due  Care.* — In  a  case  where  a  child  10  years 
and  7  months  old,  while  attempting  to  cross  an  electric  railway  track 
in  ^  street,  was  run  over  by  a  car,  and  where  it  appears  that  the  car, 
at  the  time  she  attempted  to  cross,  was  in  plain  sight  of  her  and  could 
not  have  been  much  more  than  its  own  length  from  her,  and  where 
it  is  manifest  either  that  she  did  not  look  to  see  if  the  car  was  ap- 
proaching or  that,  if  she  looked,  she  must  have  seen  the  car,  held, 
that  'her  contributory  negligence  is  2^  bar  to  her  recovery  against  the 
railway  company.  Her  act  can  hardly  be  regarded  otherwise  than 
a  result  of  a  sudden,  unthinking  impulse,  or  of  a  reckless  daring. 

Same — Care  Required  of  In{ant.t — Though  children  are  not  by  law 
holden  to  the  exercise  of  the  s^me  extent  of  care  that  adults  are,  and 
though  the  age  and  intelligence  of  a  party  are  important  factors  in 
determining  whether  due  care  has  been  used,  yet  the  plaintiff  in  this 
case  was  bound  to  use  that  degree  or  extent  of  care  which  ordinarily 
prudent  children  of  her  age  and  intelligence  are  accustomed  to  use 
under  like  circumstances. 

Held,  that  the  plaintiff  clearly  failed  to  use  that  care  which  a  child 
of  her  intelligence  should  use. 

(Official.) 

Action  on  the  case,  brought  to  recover  damans  for  personal 
injuries  sustained  by  Alberta  Colomb  by  reason  of  being  run  over 
by  one  of  the  cars  of  the  Portland  &  Brunswick  Street  Railway 
in  Brunswick  village.  At  the  time  of  the  injury  the  plaintiff  was 
of  the  age  of  10  years  and  7  months.  As  one  of  the  results  of 
the  injuries  sustained  by  the  plaintiff,  she  lost  an  arm.  Verdict 
for  plaintiflf  for  $2,800.  Defendant  then  filed  a  general  motion 
to  have  this  verdict  set  aside.    Sustained. 

*For  the  illustrations  in  this  series  of  the  question  whether  or  not 
a  child  was  guilty  of  contributory  negligence,  see  foot-note  appended 
to  Cameron  v,  Duluth-Superior  Traction  Co.  (Minn.),  14  R.  R.  R. 
632,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  632. 

tFor  the  authorities  in  this  series  on  the  question  whether  there 
can  be  a  recovery  for  injuries  sustained  in  an  attempt  to  cross  a  rail- 
road track  in  front  of  an  approaching  train  or  car  which  is  seen  by 
the  party  to  be  approaching  before  he  makes  sudh  s^ttempt,  see  foot- 
note appended  to  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R.  R. 
R.  470,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  470;  Lambert  v.  Southern  Pac. 
R.  Co.  (Cal.),  14  R.  R.  R.  575,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  576; 
Hornstein  v,  Rhode  Island  Co.  (R.  L),  14  R.  R.  R.  401,  37  Am.  &  Eng. 
R-  Cas.,  N.  S.,  401. 

For  the  authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  children  for  their  own  safety,  see  foot-note  appended 
to  Christensen  v,  Oregon  Short  Line  R.  Co.  (Utah),  16  R.  R.  R.  121, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  121;  foot-notes  appended  to  Rohloff  v. 
Fair  Haven  &  W.  R.  Co.  (Conn.),  15  R.  R.  R.  154,  38  Am.  &  Eng.  R. 
^as.,  N.  S.,  154;  foot-note  appended  to  Indianapolis  St.  Ry.  Co.  v, 
Schomberg  (Ind.),  14  R.  R.  R.  627,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  627; 
toot-notes  appended  to  Atlanta  &  W.  P.  R.  Co.  v.  West  (Ga.),  14  R. 
R-  R.  548,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  548. 
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Arg^ued  before  Strout,  Savage,  Powers,  Peabody,  and 
Spear,  JJ. 

McGillicuddy  &  Morey  and  William  H.  Looney,  for  plaintiff. 
Weston  Thompson,  for  defendant. 

Savage^  J.  The  plaintiff,  then  a  child  of  10  years  and  7 
months,  was  run  over  by  one  of  the  cars  of  the  defendant  in 
Brunswick  villag^e,  and  received  injuries  for  which  she  seeks  to 
recover  in  this  action.  The  accident  occurred  nearly  in  front 
of  the  place  where  the  plaintiff  was  attending  school,  before 
school  hours.  At  the  time  many  of  the  school  children  were 
playing:  in  the  street  upon  both  sides  of  the  defendant's  track, 
and  perhaps  upon  the  track.  The  car  was  proceeding  on  a  slight 
downgfrade.  The  only  witness  who  claimed  that  he  m-ade  any 
particular  observation  testified  that  at  the  point  of  collision  the 
track  was  visible  back  for  a  distance  of  1,500  or  1,600  feet.  The 
car  was  ei^ht-wheeled  and  40  feet  longf.  The  car  was  stopped  by 
reversing^  the  motor  while  ^oingf  a  little  more  than  half  its 
lengfth,  after  the  plaintiff  came  onto  the  track. 

The  plaintiff  claims  that  the  defendant  was  neg^li^ent,  because 
the  car  was  bein^  driven .  at  an  unreasonable  and  dang^erous 
rate  of  speed,  because  no  warning  by  bell,  gfongf,  or  whistle  was 
^iven  while  the  car  was  approaching  the  place  of  the  accident, 
and  because  the  motorman  allowed  his  attention  to  be  diverted 
to  a  boy  standing^  by  the  side  of  the  street,  instead  of  looking 
straig^ht  ahead.  This  same  witness  estimated  the  speed  of  the  car 
at  16  or  17  miles  an  hour.  The  weig^ht  of  the  evidence,  and  upon 
some  of  the  propositions  the  ^reat  weight  of  evidence,  we  think 
negatives  these  claims. 

But,  if  we  assume  that  there  was  sufficient  evidence  of  the 
defendant's  negligence  to  go  to  the  jury  on  that  ground,  there  is 
another  ground  which  we  tliink  presents  an  insuperable  obstacle 
to  the  plaintiff's  recovery.  The  plaintiff  was  bound  to  show,  not 
only  the  defendant's  negligence,  but  affirmatively  that  no  want 
of  due  care  on  her  part  contributed  to  her  injury.  McLane  v. 
Perkins,  92  Me.  39,  42  Atl.  255,  43  L.  R.  A.  487.  Here  we  think 
she  fails.  She  attempted  to  cross  the  track  in  front  of  a  moving 
car,  which  could  not  have  been  many  feet  from  her.  For,  taking 
any  fair  estimate  of  her  own  speed  and  the  outside  estimated 
speed  of  the  car,  she  would  have  crossed  the  track  in  not  much 
more  time  than  it  took  the  car  to  run  its  own  length.  Though  a 
child,  she  was  nevertheless  bound  to  exercise  due  care.  Though 
children  are  not  by  law  holden  to  the  exercise  of  the  same  extent 
of  care  that  adults  are,  though  the  age  and  intelligence  of  a  party 
are  important  factors  in  determining  whether  due  care  has  been 
used,  yet  the  plaintiff  was  bound  to  exercise  that  degree  or  extent 
of  care  which  ordinarily  prudent  children  of  her  age  and  in- 
telligence are  accustomed  to  use  under  like  circumstances.  Glea- 
son  V.  Smith,  180  Mass.  6,  61  N.  E.  220,  55  L.  R.  A.  622,  91 
Am.  St.  Rep.  261  (the  case  of  a  child  12  years  old).  If  children 
unreasonably,   intelligently,   and   intentionally   run   into  danger, 
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thev  shbuld  take  the  risks.     Collins  v.  South  Boston  R.  R.,  142 
Mass.  301,  7  N.  E.  856,  56  Am.  Rep.  675. 

Due  care  required  the  plaintiff  to  use  some  deg^ree  of  watch- 
fulness before  she  attempted  to  cross.  That  she  appreciated  the 
danffer  of  crossing  an  electric  railroad  track,  and  the  need  of 
watching,  is  evident;  for  she  says  that  she  always  looked  before 
crossing,  so  that  she  should  not  be  struck  bv  a  car,  and  that  in 
this  instance  she  looked  on  both  sides  to  see  if  a  car  was  coming:. 
But  she  savs  she  was  not  careless  in  attempting:  to  cross,  because 
she  not  only  looked,  but,  when  she  looked,  there  was  no  car  in 
sigfht :  and  in  this  she  is  supported  by  one  witness,  who  says  that 
he  crossed  the  same  track  at  about  the  same  place,  only  a  few 
feet  in  front  of  her.  and  that  he  looked  and  saw  no  car.  The 
plaintiff  and  her  witness  are  undoubtedly  mistaken,  to  say  noth- 
ing:  worse.  It  is  clear  beyond  contradiction  that  the  car  was  in 
plain  sigfht  at  the  time  they  sav  they  looked.  They  could  not 
have  looked  as  they  say  they  did  without  seeing:  the  car.  The 
plaintiff  either  looked  and  saw  the  approaching:  car,  or  she  did 
not  look.  In  either  event  she  was  careless.  Blumenthal  v. 
Boston  &  Maine  R.  R.,  97  Me.  255.  54  Atl.  747.  Her  act  can 
hardly  be  reg:arded  otherwise  than  the  result  of  a  sudden,  un- 
thinking: impulse  or  of  reckless  daring:.  To  attempt  to  cross  the 
track  in  front  of  a  moving:  car,  which  could  not  have  been  many 
feet  from  her.  was  conduct  "such  as  the  judg:ment  of  common 
men  universally  would  condemn  as  careless  in  any  child  of  suffi- 
cient ag:e  and  intellig:ence  to  be  permitted  to  g:o  alone"  across  a 
street  on  which  electric  cars  are  frequently  passing:.  Hayes  z\ 
Norcross,  162  Mass.  546,  39  N.  E.  282.  See,  also,  Casev  z\ 
Maiden,  163  Mass.  507,  40  N.  E.  849.  47  Am.  St.  Rep.  473 ; 
Mullen  V.  Springfield  St.  Ry.  Co.,  164  Mass.  450,  41  N.  E.  664. 
Motion  for  a  new  trial  sustained. 


Jacksonville  Electric  Co.  v,  Adams. 

(Supreme  Court  of  Florida,  Division  B.,  July  26,  1905.) 

[39  So.  Rep.  183.] 

Imputed  Negligence — Injury  to  Child* — The  contributory  negli- 
gence of  parents  in  permitting  a  child,  a  boy  four  years  and  one  month 
old,  to  go  without  a  caretaker  upon  the  streets  of  a  city  upon  which 
electric  cars  are  operated,  cannot  be  imputed  to  the  child  in  an  action 
by  him  against  the  corporation  operating  the  electric  cars  for  damages 
resulting  to  him  from  the  negligent  operation  of  an  _electric  car. 

Trial — ^Instruction. — An  instruction  calculated  to  mislead  the  jury 
^s  properly  refused. 

*See  foot-notes  appended  to  Richmond,  F.  &  P.  R.  Co.  v.  Martin 
^Va.),  13  R.  R.  R.  435,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  435. 

For  the  other  authorities  in  this  series  on  the  subject  of  imputed 
negligence,  see  foot-note  appended  to  St.  Louis  &  S.  F.  R.  Co.  v. 
J?cFall  (Ark.),  16  R.  R.  R.  243,  39  Am.  &  Eng.  R.  Cas.,  N.  S„  243; 
^h'cago  Union  Traction  Co.  v.  Leach  (111.),  16  R.  R.  R.  220,  39  Am. 
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Street  Railroads — Injury  to  Child — Negligence.t — Where  the  motor- 
man  of  an  electric  car,  being  operated  upon  the  streets  of  a  city, 
should  and  must  have  seen  a  child  of  tender  years,  unattended,  in 
dangerous  proximity  to  the  track  upon  which  the  car  was  being 
operated,  it  was  his  duty  to  use  means  ^'strictly  commensurate  i^th 
the  demands  and  exigencies  of  the  occasion"  to  prevent  injuring  such 
child,  the  burden  of  proof  being  upon  the  electric  car  company  to 
show  that  such  means  were  used;  and  under  such  circumstances,  if 
such  proof  is  not  satisfactorily  made,  the  company  is  negligent  and 
liable  for  damages. 

Trial — Inetructions. — If  there  are  several  important  issues  in  a  case, 
it  is  not  proper  to  single  out  one  of  them  in  an  instruction,  in  such  a 
way  as  might  impress  the  jury  that  such  issue  was  the  controlling 
one,  and  thus  mislead  the  jury;  and  such  a^n  instruction  is  properly 
refused. 

Appeal — Review — New  Trial. — Where  the  bill  of  excepi^ions  docs 
not  show  any  exception  to  the  ruling  of  the  trial  judge  denying  a 
motion  for  a  new  trial,  this  court  cannot  consider  the  merits  of  such 
motion. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Duval  County:  Rhydon  M.  Call, 
Judfife. 

Action  by  Stanley  Adams,  by  Wright  Alexander  Adams,  his 
next  friend,  ag^ainst  the  Jacksonville  Electric  Company.  Judg*- 
ment  for  plaintiff,  and  defendant  bringfs  error.    Affirmed. 

On  the  21st  of  April,  1903,  the  defendant  in  error,  Stanley 
Adams,  hereinafter  called  the  plaintiff,  by  W.  A.  Adams,  his 
next  friend,  filed  his  declaration  ag^ainst  the  plaintiff  in  error, 
hereinafter  called  the  defendant,  containing^  six  counts.  The  first 
count  is  as  follows : 

**  Stanley  Adams,  by  Wright  Alexander  Adams,  his  next 
friend,  plaintiff,  by  Bryan  &  Bryan,  his  attorneys,  in  this  first 
count  of  his  declaration  sues  Jacksonville  Electric  Company,  a 
corporation  organized  and  doingf  business  under  the  laws  of  the 
state  of  Florida,  defendant,  for  that  heretofore,  on,  to  wit,  March 

&  Eng.  R.  Cas.,  N.  S.,  220;  foot-note  appended  to  McKennan  v.  De- 
troit Citizens*  St.  Ry.  Co.  (Mich.),  15  R.  R.  R.  400,  38  Am.  &  Eng. 
R.  Cas.,  N.  S.,  400;  Hampel  v.  Detroit,  etc.,  R.  Co.  (Mich.),  14  R.  K, 
R.  732,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  732. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collision  with  other 
users  of  streets,  see  foot-note  appended  to  Laronde  v.  Boston  &  M. 
R.  R.  (N.  H.),  16  R.  R.  R.  223,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  223; 
McVean  v,  Detroit  United  Ry.  (Mich.),  15  R.  R,  R.  464,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  464;  Metropolitan  St.  Ry.  Co.  v.  Gilbert  (Kan.), 
15  R.  R.  R.  428,  68  Am.  &  Eng.  R.  Cas.,  N.  S.,  428;  Birmingham  Ry. 
Light  &  Power  Co.  v.  Brantley  (Ala.),  15  R.  R.  R.  191,  38  Am.  & 
Eng.  R.  Cas.,  N.  S.,  191;  Butler  v.  Rockland,  etc.,  St.  Ry.  (Me.),  14 
R.  R.  R.  778,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  778;  foot-note  appended 
to  Kennedy  v.  Consolidated  Traction  Co.  (Pa.),  14  R.  R.  R.  635,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  635;  foot-notes  appended  to  Greene  v, 
Louisville  Ry.  Co.  (Ky.),  14  R.  R.  R.  589,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  589;  foot-itotes  appended  to  Richmond  P.  &  P.  Co.  v.  Allen 
(Va.),  14  R.  R.  R.  566,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  566;  Indian- 
apolis St.  Ry.  Co.  V.  Taylor  (Ind.),  14  R.  R.  R.  356,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  356. 
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26th,  1903,  the  said  defendant  was  the  owner  and  operator  of  a 
certain  street  car  propelled  by  the  power  of  electricity,  numbered 
88;  that  defendant,  through  its  agents  and  servants,  has  the  ex- 
clusive control  and  management  of  said  street  car  and  was 
operating  same  in  the  city  of  Jacksonville,  Duval  county,  Florida, 
upon  certain  street  railroad  .track  of  defendant,  located  upon 
Bridge  street  and  Monroe  street  and  divers  other  streets  in  said 
city  of  Jacksonville ;  that  plaintiff  was.  on  the  day  aforesaid,  to 
wit,  March  26th,  1903,  of  the  age  of  four  years  and  one  month ; 
that  on  said  day,  to  wit,  March  26th,  1903,  in  the  light  of  day, 
at,  to  wit,  8  o'clock  in  the  forenoon  thereof,  while  plaintiff  was 
lawfully  on  said  Monroe  street,  at  or  near  the  intersection  of 
said  Monroe  street  with  said  Bridge  street,  the  defendant,  by  and 
through  its  servants  and  agents,  then  and  there  carelessly  and 
n^ligently  propelled  its  said  street  car  northward  on  said  Bridge 
street,  and  westward  into  and  upon  said  Monroe  street,  and  then 
and  there,  by  means  of  said  street  car  so  carelessly  and  negli- 
fi:ently  operated  by  the  said  defendant,  did  wrongfully,  carelessly, 
violently,  and  negligently  knock  down  and  run  upon  the  plain- 
tiff; that  the  said  street  car  passed  over  and  upon  the  plaintiff, 
and  one  of  the  wheels  of  said  street  car  cut,  mashed,  bruised, 
and  crushed  plaintiff's  left  foot  to  such  an  extent  that  it  became 
and  was  necessary  to  amputate  plaintiff's  left  leg  between  the 
foot  and  the  knee;  that  plaintiff  was  thereby  maimed  for  life, 
and  greatly  wounded,  bruised,  and  hurt,  and  became  sick,  sore, 
and  lame  and  disordered,  and  so  remained  for  a  long  space  of 
time,  to  wit,  from  thence  hitherto,  during  all  of  which  plaintiff 
has  suffered  great  mental  and  bodily  pain. 

"Wherefore  the  plaintiff  says  he  has  sustained  damages  to  the 
amount  of  twenty-five  thousand  dollars  ($25,000.00),  and  there- 
fore brings  this,  his  suit." 

The  second  count  is  similar  to  the  first,  with  the  additional 
allegation  that  the  plaintiff  was  "in  the  exercise  of  due  and 
reasonable  care  and  caution"  when  he  was  injured. 

The  third  count  is  similar  to  the  first,  with  the  additional 
alle^tion  that  the  defendant  propelled  its  street  car  northward 
on  Bridge  street,  and  westward  into  and  upon  Monroe  street, 
"carelessly  and  negligently,  and  without  giving  proper  signal  or 
signals,  and  without  giving  proper  warning  or  warnings." 

The  fourth  count  is  like  the  first,  with  the  additional  allegation 
that  the  car  was  being  run  "at  great  and  unlawful  speed"  when 
the  plaintiff  was  injured. 

The  fifth  count  is  like  the  first,  except  that  it  contains  allega- 
tions to  the  effect  that  Bridge  street  extends  north  and  south,  and 
Monroe  street  east  and  west,  and  that  they  intersect,  and  that 
at  and  near  the  intersection  they  are  much  frequented,  and  that 
said  place  of  intersection  was  naturally  attractive  and  interesting 
to  a  child  of  tender  years,  and  such  a  child  was  likely  to  expose 
himself  to  injury  upon  the  street  car  track  at  said  intersection, 
2uid  that  the  defendant's  officers  and  agents  well  knew  these 
facts. 


298         Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Jacksonville  Electric  Co.  v,  Adams 

The  sixth  count  avers  each  and  every  allegation  of  the  pre- 
ceding five  counts. 

The  defendant  demurred  to  the  declaration,  stating  in  sub- 
stance the  following:  points  of  law  to  be  argued : 

( 1 )  That  the  declaration  does  not  state  a  valid  cause  of  action 
and  is  insufficient  in  law. 

(2)  The  declaration  fails  to  allege  that  both  the  child  and 
parents  were  free  from  fault. 

(3)  The  declaration  fails  to  show  g^ross  negflig^ence  upon  the 
part  of  the  defendant. 

(4)  The  child  being:  pemiitted  to  g^o  at  larg^e,  the  neg-lig^ence 
of  the  parent  is  imputed  to  the  child. 

This  demurrer  was  overruled,  and  the  defendant  pleaded,  first, 
not  g^uilty ;  and,  second,  that  the  injuries  and  damag^es  complained 
of  were  caused  solely  by  the  neg^lig^ence  and  carelessness  of  the 
parents  of  Stanley  Adams  in  permitting:  him  to  ^o  at  larg:e  and 
in  the  public  streets,  their  home  fronting:  the  track  of  defendant, 
without  any  caretaker,  and  said  Stanley  Adams  being:  a  child 
of  tender  ag:e,  to  wit,  four  years  and  one  month,  and  that  said 
neg:lig:ence  and  carelessness  became  and  was  the  neg:lig:ence  and 
carelessness  of  the  said  Stanley  Adams. 

The  above  second  plea  was  demurred  to,  and  the  demurrer 
sustained  by  the  circuit  judg:e.  No  other  plea  was  filed,  and  the 
case  was  tried  on  the  plea  of  not  gfuilty.  The  jury  rendered  a 
verdict  for  the  plaintiff  for  $7,000,  a  judgement  rendered  thereon," 
and  the  case  is  here  on  writ  of  error  from  said  judg:ment.  Such 
other  facts  as  it  may  be  necessary  to  state  will  be  gfiven  in  the 
opinion. 

/.  E,  Hartridge,  for  plaintiff  in  error. 
Bryan  &  Bryan,  for  defendant  in  error. 

HocKER,  J.  (after  stating;  the  facts).  The  first  three  assig:n- 
ments  of  error  involve  the  same  question  presented  in  different 
modes,  viz.,  whether  the  supposed  neg:lig:ence  of  the  parents  of 
Stanley  Adams,  an  infant  four  years  and  one  month  old,  in 
permitting:  him  to  g:o  upon  the  street  in  the  city  of  Jackson- 
ville without  a  caretaker,  can  be  imputed  to  the  said  in- 
fant, so  as  to  defeat  a  recovery  by  him  in  this  action.  We 
say  "supposed  neg:lig:ence,"  for  it  does  not  clearly  appear 
under  what  circumstances  Stanley  Adams  happened  to  be  on 
the  street  at  the  early  hour  of  the  morning:  when  he  was  in- 
jured. We  will  treat  the  case  upon  the  theory  that  his  parents 
were  passively  negfligfent  in  permitting:  him  to  be  there.  The 
decisions  of  the  courts  upon  this  question  are  not  uniform.  It 
was  held  in  Eng:land  in  the  case  of  Lynch  v,  Nurden,  S  Jurist, 
797,  that  the  rule  of  law,  under  which  a  plaintiff  who  has  con- 
tributed to  an  injury  occasioned  by  the  neg:lig:ence  of  the  de- 
fendant cannot  recover  a  compensation  in  damag:es,  does  not 
apply  where  the  plaintiff  is  a  person  incapable  of  exercising: 
ordinary  care  and  caution.  Where,  therefore,  the  defendant's 
servant  left  a  horse  and  cart  unattended  in  a  public  street,  and 
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the  plaintiff,  a  child  under  seven  years  of  ag:e,  climbed  on  the 
wheel,  and  other  children  urg^ed  forward  the  horse,  whereby  the 
plaintiff  was  thrown  to  the  g^round  and  the  wheel  fractured  his 
le^,  it  was  held  that  "on  these  facts  the  jury  were  justified  in 
finding  a  verdict  for  the  plaintiff,  if  they  were  of  opinion  that 
there  was  neg:lig:ence  on  the  part  of  the  servant."  Nothing:  is 
said  by  Lord  Denman,  C.  J.,  who  rendered  the  opinion,  about  the 
neg^li^ence  of  the  parent  in  permitting  the  child  to  be  upon  the 
streets  unattended.  In  the  case  of  Waite  v.  North  Eastern  Rail- 
way Co.,  Ellis,  Blackburn  &  Ellis  (96  E.  C.  L.)  728,  the  facts 
were  that  a  grandmother,  who  had  charg^e  of  a  child  too  youn^ 
to  take  care  of  itself,  bougfht  two  tickets  at  a  railway  station  for 
the  purpose  of  the  two  bein^  conveyed  on  the  railway.  While 
die  ^andmother  and  child  were  on  the  railway,  after  the  tickets 
had  been  bought,  the  child  was  injured  by  an  accident  caused  by 
the  joint  ne^lig^ence  of  the  gfrandmother  and  the  company's 
servants.  It  was  held  that  the  child  could  not  recover.  Cock- 
bum,  C.  J.,  said :  "I  put  the  case  on  this  gfround :  That  when 
a  child  of  such  tender  and  imbecile  a^e  is  brouj^ht  to  a  railway 
station,  or  to  any  conveyance,  for  the  purpose  of  being  conveyed, 
and  is  wholly  unable  to  take  care  of  itself,  the  contract  of  con- 
veyance is  on  the  implied  condition  that  the  child  is  to  be  con- 
veyed subject  to  due  and  proper  care  on  the  part  of  the  person 
having^  it  in  charg^e.  *  *  *  Here  the  child  was  under  the 
charg^e  of  his  g^ndmother,  and  the  company  must  be  taken  to 
have  received  the  child  as  under  her  control  and  subject  to 
her  management."    In  these  views  the  other  judges  agreed. 

In  the  case  of  Lygo  v,  Newbold,  Welsby,  Hurstone  &  Gordon 
(9  Exch.)  302,  Pollock,  C.  B.,  says:  "The  case  last  put  raises 
a  doubt  as  to  the  authority  of  Lynch  v.  Nurdin,  if  it  be  appli- 
cable to  the  case  where  a  child  receives  an  injury  from  indulging 
in  what  is  called  the  natural  instincts  of  a  child  by  getting  up 
behind  a  gentleman's  carriage,  there  being  no  servant  there." 
And  it  is  said  by  Hoar,  J.,  in  Wright  v.  Maiden  &  Melrose  Rail- 
road Company,  4  Allen  (Mass.)  283,  that,  though  questioned  in 
Ly^o  V.  Newbold,  the  case  of  Lynch  v.  Nurdin  has  generally 
been  followed  as  an  authority.  For  a  discussion  of  the  state  of 
the  English  law  on  this  question,  see  Beach  on  Contributory 
Negligence,  §§  137-139.  In  the  United  States  the  courts  are 
divided.  What  is  known  as  the  New  York  rule,  laid  down  in 
Hartfield  v.  Roper,  21  Wend.  615,  34  Am.  Dec.  273,  established 
the  doctrine  that  the  negligence  of  the  parent,  contributing  to 
the  injury  of  an  infant  of  tender  years,  is  imputed  to  the  infant 
and  prevents  a  recovery  of  damages  on  behalf  of  the  infant. 
Massachusetts  and  some  other  states  have  followed  this  rule.  In 
the  case  of  Robinson  v.  Cone,  22  Vt.  213,  54  Am.  Dec.  67,  the 
New  York  rule  is  repudiated,  and  what  is  known  as  the  Vermonc 
nile  was  established.  A  large  majority  of  the  states  which  have 
made  deliverances  upon  this  question  have  followed  the  Vermont 
rule.  vSee  Ray's  Negligence  of  Imposed  Duties,  §§  194,  195. 
et  seq.;  Chicago  City  R.  Co.  v,  Wilcox,  138  111.  370,  27  N.  E. 
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899,  21  L..  R.  A.  76,  note.     In  Bishop  on  Noncontract  Law, 
§§  578-591,  the  author  discusses  these  rules  at  some  length.    la 
section  582  he  says :    "This  new  doctrine  of  imputed  negrligfence, 
whereby  the  minor  loses  his  suit,  not  only  where  he  is  neg^ligent 
himself,  but  where  his  father,  ^grandmother,  or  mother's  maid  is 
negligent,  is  as  flatly  in  conflict  with  the  established  system  of  the 
common  law  as  anything:  possible  to  be  sugfg^ested.     The  law 
never  took  away  a  child's  property  because  his  father  was  poor, 
or  shiftless,  or  a  scoundrel,  or  because  anybody  who  could  be 
made  to  respond  to  a  suit  for  damag:es  was  a  negligent  custodian 
of  it    But  by  the  new  doctrine,  after  a  child  has  suffered  dam- 
ages which  confessedly  are  as  much  his  own  as  an  estate  con- 
ferred upon  him  by  gift,  and  which  he  is  entitled  to  obtain  out 
of  any  one  of  several  defendants  who  may  have  contributed  to 
them,  he  cannot  have  them  if  his  father,  grandmother,  or  moth- 
er's maid  happens  to  be  the  one  making  a  contribution.    In  these 
and  other  respects  it  is  submitted  the  established  principles  stated 
in  a  preceding  section  are  conclusive  of  the  proposition  that  the 
doctrine  now  in  contemplation  does  not  belong  to  the  common 
law."     Mr.   Bishop  concludes:     "It  is  the  better  doctrine  that 
the  parent's  contributory  negligence  does  not  cut  oflF  the  child's 
claim  for  an  injury,  nor  does  the  child's  the  parent's."     Section 
591,  Id. ;  Beach  on  Contributory  Negligence,  §§  140,  141 ;  New- 
man V,  Phillipsburg  Horse  Car  R.  Co.,  52  N.  J.  Law,  446,   19 
Atl.  1 102.  8  L.  R.  A.  842,  and  notes ;  Government  St.  R.  R.  Co.  v. 
Hanlon,  53  Ala.  70;  Huff  r.  Ames,  16  Neb.  139,  19  N.  W.  623, 
49  Am.  Rep.  716.     It  seems  to  be  undisputed  that,  where  the 
parent  sues  for  loss  of  services  sustained  by  an  injury  to  the 
child,  then  the  contributory  negligence  of  the  parent  may  be  a 
bar.     Bishop  on  Noncontract  Law,  §  577.     It  would  be  prolix 
to  go  into  a  minute  examination  of  the  great  number  of  cases 
bearing  on   this  question.     An  examination  of  the   authorities 
cited  will  discover  them.    We  think  it  enough  to  say  that  in  our 
opinion  the  weight  of  reason  and  authority  is  with  the  Vermont 
rule,  and  that  in  an  action  by  the  child  for  damages  for  an  in- 
jury the  negligence  of  the  parent  cannot  be  imputed  to  the  child, 
so  as  to  prevent  a  recovery. 

The  fourth  assignment  of  error  is  based  on  the  refusal  of  the 
trial  judge  to  give  the  following  instruction  to  the  jury  at  the 
request  of  the  defendant,  viz.:  "A  child,  to  the  extent  that  he 
has  knowledge  and  understanding  of  the  danger,  or  where  the 
danger  is  of  such  a  nature  as  to  be  obvious  even  to  one  of  his 
years,  is  under  a  duty  under  the  law  to  avoid  the  danger,  and,  if 
on  the  track,  to  get  off  and  out  of. the  way  of  the  danger,  or 
if  near  the  track,  and  the  car  is  in  plain  sight,  not  to  go  upon  the 
track  in  front  of  the  car ;  and  if  you  believe  from  the  evidence  in 
this  case  that  Stanley  Adams  had  knowledge  and  understanding: 
of  the  danger,  or  the  danger  was  of  such  a  nature  as  to  be  ob- 
vious to  one  of  his  years,  and  the  car  was  in  plain  sight,  and  he 
was  on  the  track,  and  did  not  get  off,  and  had  time  to  get  off,  or 
was  near  the  track,  and  ran  upon  the  same  in  front  of  the  car, 
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and  so  near  the  car  as  to  make  it  impossible  for  the  car  to  be 
stopped  before  reaching^  him,  your  verdict  should  be  for  the 
defendant"  The  bill  of  exceptions  states  that  this  chargfe  was 
based  upon  the  following  state  of  facts :  "That  Stanley  Adams 
was  a  child  four  years  and  one  month  of  ag^e  at  the  time  of  his 
injuries,  and  of  more  than  averag^e  brigfhtness  and  intellig^ence, 
as  appeared  by  the  exhibition  to  the  jury,  and  while  on  or  near 
the  track  of  the  defendant  was  in  a  position  to  see  the  car  ap- 
proaching^, and  that  from  his  position  at  the  time  of  the  accident 
the  car  would  have  been  in  plain  sig^ht,  and  was  near  the  track, 
and  suddenly  ran  near  the  car,  or  so  near  as  to  make  it  impossi- 
ble to  stop  the  car  before  reaching:  him."  This  instruction,  it 
seems  to  us,  was  calculated  to  mislead  and  embarrass  the  jury, 
considered  as  containing:  several  independent  conditions  and 
propositions  separated  by  the  disjunctive  "or,"  the  existence  of 
any  one  of  which  would  have  required  a  verdict  for  the  defend- 
ant, when  only  one  of  them  is  covered  by  the  predicated  state- 
ment of  facts.  Ag:ain,  we  do  not  think  that  the  predicated 
statement  of  facts  warranted  the  exclusion  from  the  considera- 
tion  of  the  jury,  under  the  law  of  this  state,  of  all  consideration 
of  contributory  neg:lig:ence  on  the  part  of  the  defendant.  Grant- 
ing that  this  child  of  four  years  and  one  month  of  ag:e  was  more 
than  ordinarily  intellig:ent,  that  he  was  on  or  near  the  track, 
that  the  car  was  in  plain  sig:ht,  that  it  was  his  duty  to  avoid 
dang:er,  and  not  to  g:o  in  front  of  the  car  or  dang:erously  near  it, 
still  the  measure  of  his  duty  should  be  the  discretion  of  one  of 
his  years.  Bishop  on  Noncontract  Law,  §  590.  It  is  not  stated 
that  he  actually  saw  the  car,  or  that  the  ag:ents  of  the  companv 
took  any  precaution  to  attract  his  attention,  or  any  measure  to 
prevent  his  injury,  thoug:h  they  must  have  seen  him. 

In  the  case  of  Florida  Cent.  &  P.  R.  Co.  v.  Williams,  37  Fla. 
406,  20  South.  558,  this  court  holds  that  "where  steam  railroads 
are  laid  and  operated  along:  or  across  the  streets  of  populous 
towns  or  communities,  where  numerous  people  of  all  conditions 
and  descriptions  are  ag:g:reg:ated  or  likely  to  be,  it  is  their  duty 
to  operate  the  dang:erous  implements  used  by  them  with  the  ut- 
most deg^ree   of  care,  strictly  commensurate  with  the   circum- 
stances by  which  they  are  there  surrounded,  in  order  to  avoid 
injury  to  others.     But.  while  it  is  thus  the  duty  of  such  com- 
panies to  g:uard  ag:ainst  injury  to  others  with  the  utmost  care, 
caution,  and  vig:ilance,  there  is  at  the  same  time  a  mutual  oblig:a- 
tion  resting:  upon  the  public;  and  each  and  every  of  them,  in 
the  presence  of  such  dang:erous  surrounding:s,  to  exercise  such 
a  deg:ree  of  care,  caution,  and  vig:ilance  for  their  own  safety  as  is 
commensurate   with  the  known   dang:ers   there  present."     This 
case  occurred  previous  to  the  enactment  of  section   1,  c.  4071, 
p.  113,  Laws  1891,  which  is  as  follows:     "A  railroad  companv 
shall  be  liable  for  any  damag:e  done  to  persons,  stock  or  other 
property  by  the  running:  of  the  locomotives   or  cars   or  other 
machinery  of  such  company,  or  for  damag:es  done  by  any  person 
in  the  employment  and  service  of  such  company,  unless  the  com- 
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pany  shall  make  it  appear  that  their  agents  have  exercised  all 
ordinary  and  reasonable  care  and  dilig^ence,  the  presumption  be- 
in^  in  all  cases  against  the  company."  In  the  case  of  Con- 
sumers' Electric  Li^ht  &  St.  R.  Co.  v,  Pryor,  44  Fla.  354,  32 
South.  797,  it  was  held  that  this  act  (chapter  4071)  was  appli- 
cable to  electric  street  railways,  and  that,  while  it  does  not 
arbitrarily  fix  liability  for  an  injury  done,  it  does  raise  a  presump- 
tion of  ne^lig^ence  as  arising  from  the  injury  done.  In  the  case 
of  Morris  v,  Florida  Cent.  &  P.  R.  Co.,  43  Fla.  10,  29  South. 
541,  this  court  had  occasion  to  construe  this  section.  It  is  held 
that  under  its  provisions  what  will  constitute  the  amount  or  kind 
of  dilig^enee  that  will  be  required  as  "ordinary  and  reasonable" 
must  necessarily  vary  under  different  circumstances.  It  cannot 
be  measured  or  ascertained  by  any  fixed  or  inflexible  standard, 
because  the  words  just  quoted  are  themselves  relative  terms,  and 
what  under  some  circumstances  would  be  ordinary  and  reason- 
able diligence  might  under  other  conditions  amount  to  even  gross 
negligence.  It  is  further  said  that  the  care  and  diligence  to  be 
used  in  cases  embraced  in  the  statute  should  be  "strictly  commen- 
surate with  the  demands  and  exigencies  of  the  occasion  and  with 
the  relationship  that  the  company  bears  at  the  time  to  the  party 
in  question."  We  think  that  the  motorman  should  and  must  have 
seen  the  plaintiff  on  or  dangerously  near  the  track ;  that  it  was  his 
duty  to  see  him,  and,  seeing  that  he  was  of  tender  years,  it  was 
his  duty  to  use  means  "strictly  commensurate  with  the  demands 
and  exigencies  of  th^  occasion"  to  prevent  injuring  him.  The 
presumption  is  against  the  defendant,  and  neither  the  charge  nor 
the  facts  predicated  meet  and  overcome  this  presumption.  Bot- 
toms z\  Seaboard  &  Roanoke  R.  Co.,  114  N.  C.  699,  19  S.  E. 
730,  41  Am.  St.  Rep.  799,  25  L.  R.  A.  784,  and  notes ;  Clark's 
Accident  Law  (Street  Railways)  105  ;  Consumers'  Electric  Light 
&  St.  R.  Co.  V.  Pryor,  supra ;  Nellis  on  Street  Surface  Railroads, 
pp.  298,  374,  et  seq.  More  care  must  be  used  towards  children 
than  towards  adults,  and  if  in  the  exercise  of  due  care  the  motor- 
man  should  have  seen  the  child,  and  did  not,  then  he  was  negli- 
gent. Clark's  Accident  Law,  §  104.  We  do  not  think  the  court 
erred  in  refusing  to  give  this  charge. 

The  fifth  assignment  of  error  is  based  on  the  refusal  of  the 
judge  to  give  the  following  charge,  viz. :  "Under  the  law,  away 
from  the  street  crossing,  street  cars  have  the  right  of  way  on 
their  tracks  in  the  streets  over  pedestrians  and  vehicles."  This 
requested  instruction  was  predicated  upon  the  fact  that  Stanley 
Adams  was  not  on  a  street  crossing,  but  80  or  90  feet  therefrom 
when  injured.  As  an  abstract  question,  this  may  be  a  correct 
statement  of  the  law;  but  what  particular  application  of  it  the 
jury  were  expected  to  make  we  are  not  advised.  It  was  cal- 
culated to  impress  the  jury  that  the  company  had  a  superior  right 
upon  its  track,  which  afforded  a  complete  defense  to  the  defend- 
ant, irrespective  of  its  actual  or  presumptive  negligence,  or  its 
duties  to  the  plaintiff.  If  there  are  several  important  issues,  it  is 
not  proper  to  single  out  one  of  them  as  the  controlling  issue  (11 


/  Vol,  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        303 

Keiser  v,  Lehigh  Valley  R.  Co 

Ency.  PI.  &  Pr.  185),  and  in  this  case  it  is  evident  that  the  issue 
presented  in  this  instruction  was  not  the  only  or  controlling^  one. 

The  remaining  assi^ments  of  error  are  based  on  the  overrul- 
ing of  a  motion  for  a  new  trial.  These  cannot  be  considered  by 
this  court,  inasmuch  as  the  bill  of  exceptions  does  not  show  any 
exception  to  the  ruling^  of  the  court  thereon.  McDonald  v.  State 
(Fla.)  35  South.  72;  Pamell  v.  State  (Fla.)  36  South.  165,  and 
cases  cited ;  Dupuis  v.  Thompson,  16  Fla.  69,  text  73. 

The  judgment  of  the  circuit  court  is  affirmed. 

Taylor  and  ParkhilX,  JJ.,  concur. 

Shackleford,  C.  J.,  and  Cockrell  and  Whitfield,  JJ.,  con- 
cur in  the  opinion. 


Keiser  v,  Lehigh  Valley  R.  Co. 

(Supreme  Court  of  Pennsylvania,  June  22,  1905.) 

[61  Atl.  Rep.  903.] 

Railroads — ^Accident  at  Crossing — Negligence. — That  a  passenger 
train  is  running  25  minutes  behind  schedule  time  does  not  show  negli- 
gence on  the  part  of  the  railros^d  company.* 

Same.* — ^To  run  a  fast  passenger  train  in  the  nighttime  over  a 
country  crossing  at  the  rate  of  35  miles  an  hour  is  not  negligence. 

Same — Evidence  of  Speed.t — ^Where  the  speed  of  a  passenger  train, 
as  shown  by  a  train  record  m^de  by  the  conductor  at  the  time^  was  35 
miles  an  hour,  testimony  of  a  witness  that  the  train  was  runnmg  ver^ 
fast,  but  not  fixing  any  standard  by  which  the  speed  could  be  esti- 
mated is  immaterial. 

Same— Signals  at  Crossing4 — Where  14  witnesses  testified  that  the 
whistle  was  blown  and  the  bell  rung  on  a  stormy  night  on  approadh- 
ing  a  railroad  crossing,  and  9  witnesses  testified  that  they  did  not  hear 
either,  the  fact  that  these  duties  were  performed  was  conclusively 
established. 

Appeal  from  Court  of  Common  Pleas,  Luzerne  County. 
Action  by  Mattie  E.  Keiser  a^inst  the  Lehig^h  Valley  Rail- 


*For  the  authorities  in  this  series  on  the  question  whether  any 
rate  of  speed  at  country  crossings  may  constitute  negligence  in  run- 
ning a  train,  see  foot-note  appended  to  Vizaccfhero  v.  Rhode  Island 
Co.  (R.  I.),  14  R.  R.  R.  172,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  172. 

fFor  the  authorities  in  this  series  on  the  question  of  the  admissi- 
bility of  the  opinions  of  non-experts  as  to  the  speed  of  a  train  or 
street  car,  see  foot-note  appended  to  Gregory  v.  Wabash  R.  Co. 
(Iowa),  15  R.  R.  R.  457,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  457;  foot-note 
appended  to  Norfolk  &  W.  Ry.  Co.  v.  Briggs  (Va.),  13  R.  R.  R.  201, 
36  Am.  &  Eng.  R.  Cas.,  N.  S.,  201. 

tFor  the  authorities  in  this  series  on  the  question  of  the  compara- 
tive weight  of  affimative  and  negative  testimony  as  to  whether  or  not 
crossings  signals  were  given,  see  foot-notes  appended  to  Indiana, 
I.  &  I.  R.  Co.  V.  Otstot  (111.),  14  R.  R.  R.  149,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  149;  foot-notes  appended  to  McDonald  v.  New  York  Cent  & 
H.  R.  R.  Co.  (Mass.),  14  R.  R.  R.  125,  37  Am.  &  Eng.  R.  Cas.,  N.  S., 
125;  foot-note  appended  to  Chicago  &  A.  Ry.  Co.  v.  PuUis^m  (111.), 
13  R.  R.  R.  755,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  755. 
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road  Company.     Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat, 
Potter,  and  Elkin,  JJ. 

Paul  J.  Sherwood,  for  appellant. 
/.  B.  Woodward,  for  appellee. 

Elkin,  J.  The  plaintiff  in  her  statement  of  claim  chargfed  the 
defendant  company  with  ne^li^ence  in  running^  the  train,  which 
caused  the  accident,  at  an  unusual  time  and  excessive  rate  of 
speed,  and  without  ^ivin^  due  warning  of  its  approach  to  the 
crossing.  The  appellee  cannot  be  held  liable  in  damag^es  unless  it 
affirmatively  appears  from  the  evidence  that  there  was  negflig^ence 
in  some  or  all  of  these  respects.  What  does  the  evidence  dis- 
close? The  train  was  running:  after  midnig^ht  about  25  minutes 
•behind  its  schedule  time.  This  is  neither  unusual  nor  excep- 
tional, and  is  not  neg^lig^ence  within  the  meaning^  of  the  law,  so  as 
to  make  the  defendant  liable  in  damagfes.  Nor  dioes  the  testimony 
show  that  the  train  was  running:  at  an  excessive  rate  of  speed. 
The  witnesses  of  the  appellant  did  not  fix  the  rate  of  speed.  It 
is  true  one  witness  testified  that  the  train  was  running:  very  fast ; 
but  inasmuch  as  he  did  not  say  how  fast,  nor  fix  any  standard  by 
which  the  speed  of  the  train  could  be  ascertained,  his  testimony 
is  without  value  in  this  respect.  The  exact  rate  of  speed,  shown 
by  the  schedule  and  fixed  by  the  train  record  made  by  tihe  con- 
ductor at  the  time,  showed  the  rate  of  speed  to  be  a  little  over  35 
miles  an  hour.  It  was  a  fast  passengfer  train  with  two  locomo- 
tives, and  this  rate  of  speed  is  not  excessive  for  such  a  train.  It 
is  clear,  therefore,  that  the  appellant  failed  to  establish  her  alleg:a- 
tions  of  neglig^ence  that  the  train  was  running:  at  an  unusual  time 
or  at  an  excessive  rate  of  speed. 

The  only  question  left  for  us  to  consider  in  reference  to  the 
alleg:ed  neg^ligfence  of  the  defendant  is. whether  througfh  its  em- 
ployees it  failed  to  g^ive  due  warning:  of  the  approach  of  the  train 
to  the  crossing:.  The  appellee  contends  that  it  performed  its  duty 
in  this  respect  by  providing:  headlig:hts  for  its  engpines  and  by 
ring:ing:  the  bell  and  blowing:  the  whistle  at  the  proper  places 
before  reaching:  the  crossing:  where  the  accident  occurred.  The 
appellant  contends  that  these  sigfnals  were  not  g:iven.  There  is  no 
serious  dispute  about  the  headlights.  The  evidence  shows  that 
they  were  ligfhted  and  in  their  proper  places.  The  appellant  un- 
dertook to  show  that  the  whistle  was  not  blown  nor  the  bell  rung:. 
Nine  witnesses  testified  that  they  did  not  hear  the  bell  ring:  nor 
the  whistle  blow.  The  testimony  of  all  these  witnesses  was 
neg:ative  in  character,  and  cannot  prevail  ag:ainst  the  positive  and 
conclusive  testimony  of  the  appellee,  which  clearly  showed  these 
duties  to  have  been  performed.  This  case  comes  under  the  rule 
stated  by  Mr.  Justice  Paxson  in  Urias  v.  Pennsylvania  Railroad 
Company,  152  Pa.  326,  25  Atl.  566,  wherein  it  is  said:  "One 
witness  who  hears  the  ring:ing:  of  a  bell  is  worth  more  than  the 
testimony  of  a  dozen  witnesses  who  did  not  hear  it,  unless  in  some 
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maimer  their  attention  had  been  especially  called  to  it.  The  wit- 
ness who  heard  the  bell  either  tells  the  truth,  or  he  tells  a  de- 
liberate and  willful  falsehood,  while  the  witness  who  did  not 
hear  the  bell  may  be,  and  is  probaibly,  truthful.  The  bell  may  be 
TunfT  or  the  whistle  blown  without  attracting  the  attention  of  the 
persons  who  are  familiar  with  such  sounds."  In  Culhane  f. 
New  York  Central,  etc.,  Railroad  Co.,  60  N.  Y.  133,  the  follow- 
ing rule  is  stated:  "A  mere  'I  did  not  hear'  is  entitled  to  no 
wei^t  in  the  presence  of  affirmative  evidence  that  the  signal 
was  given,  and  does  not  create  a  conflict  of  evidence  justifying  a 
submission  of  the  question  to  the  jury  as  one  of  fact." 

While  our  cases  have  not  stated  the  rule  so  broadly  as  the 
Xew  Yoric  case  cited,  yet  this  court  has  frequently  said  that, 
where  the  ne^tive  testimony  amounts  only  to  a  scintilla,  a  jury 
cannot  be  allowed  to  disregard  the  positive  and  conclusive  testi- 
mony which  establishes  the  controverted  fact.  The  presumption 
is  tlat  the  trainmen  of  a  railroad  company  perform  their  duty  in 
these  respects  when  a  train  approaches  a  crossing.  Pittsburg, 
etc.,  Railway  Company  v.  Dunn,  56  Pa.  280.  In  the  case  at  bar, 
in  addition  to  the  presumption  that  the  trainmen  performed  their 
duty,  the  defendant  produced  14  witnesses  who  testified  in  the 
most  positive  terms  that  the  signals  were  given  at  the  proper 
places  before  the  train  reached  the  crossing.  The  engineer  who 
blew  the  whistle  and  started  the  automatic  ringer ;  the  engineer  of 
the  second  engine,  whose  duty  it  was  to  listen  for  the  signal, 
so  that,  if  the  first  engineer  failed  or  neglected  to  blow  the 
whistle,  it  was  his  duty  to  do  so;  the  man  who  was  pulling  the 
rope  that  rang  the  bell ;  the  man  sitting  in  the  cab  and  on  whose 
shoulder  the  bell  rope  rubbed  every  time  it  was  pulled;  and  10 
other  witnesses  whose  duty  it  was  to  watch  for  these  signals — 
all  testified  in  positive  terms  that  these  signals  were  given.  Of 
the  9  witnesses  produced  by  the  plaintifiF  and  who  testified  that 
they  did  not  hear  the  signals,  one  was  shut  up  in  a  water  tank ; 
another  in  a  boiler  house ;  another  in  a  dwelling  house  near  the 
switch,  about  2,200  feet  from  the  whistling  post,  shut  oflF  by  an 
intervening  hill;  another  was  in  an  engine  house;  another  in  a 
caboose  of  the  freight  train,  nearly  half  a  mile  away ;  another 
stood  near  the  water  tank,  close  to  the  passing  freight  train ;  and 
none  of  them  had  any  duty  to  perform  which  called  their  atten- 
tion to  the  signals.  The  night  was  stormy,  high  winds  were 
blowing,  and  the  weather  conditions  such  as  to  make  it  difficult 
for  Aese  witnesses  to  hear  the  signals.  Under  such  circum- 
stances,  the  negative  testimony  of  these  witnesses  amounted  only 
to  a  scintilla,  and  must  give  way  to  the  overwhelming  weight  of 
the  positive  testimony  produced  by  the  defendant.  In  Lonzer  v, 
Lehigh  Valley  Railroad  Co.,  196  Pa.  610,  46  Atl.  937,  this  court 
said:  "The  verdict  should  have  been  set  aside  as  in  direct  disre- 
gard of  the  evidence,  and,  where  that  is  the  case,  the  court  may 
refuse  to  submit  it  at  all  and  direct  a  verdict  accordingly."  Un- 
der these  circumstances  the  learned  court  below  was  justified  in 
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refusing  to  submit  the  question  to  the  jury  and  in  saying  that  the 
plaintiff  had  failed  to  establish  the  neg^lig^ence  complained  of. 
This  view  of  the  case  bein^  conclusive  of  the  questions  involved 
in  this  controversy,  it  is  unnecessary  to  discuss  the  alleged  con- 
tributory ne^lifi^ence  of  the  appellant. 
Judgement  affirmed. 


Risque's  Adm'r  V,  Chesapeake  &  O.  Ry.  Co. 

(Supreme  Court  of  Appeals  of  Virginia,  Sept  26,  1905.) 

[51  S.  E.  Rep.  730.] 

Railroads — Injury  to  Licensee — Negligence.* — ^Where  a  railroad 
company  furnished  defective  cars  to  the  employer  of  plaintiff's  in- 
testate for  use  upon  the  employer's  side  track,  to  be  loaded  and  un- 
loaded upon  such  side  track,  it  was  the  employer's  duty  to  inspect  the 
cars  for  defects,  and  the  railroad  company  was  not  liable  for  the  death 
of  plaintiff's  intestate  caused  by  such  defective  cars. 

Same — Contributory  Negligence. — Where  plaintiff's  intestate,  who 
was  operating  a  switch  engine  upon  private  tracks,  backed  his  engine 
upon  the  track  of  defendant  railroad  company  at  a  time  when  he 
knew  a  passenger  train  was  due,  he  was  guilty  of  contributory  negli- 
gence, precluding  a  recovery  for  his  death  caused  by  collision  with 
the  passenger  train  in  question. 

Appeal  from  Circuit  Court,  Rockbridgfe  County. 

Action  by  Risque's  administrator  against  the  Chesapeake  & 
Ohio  Railway  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Hugh  A.  White,  for  appellant. 
Robert  L.  Parrish,  for  appellee. 

Harrison,  J.  This  action  was  broug^ht  to  recover  damages 
for  the  alleged  ne^lig^ent  killing^  of  the  plaintiff's  intestate  in  a 
collision  between  an  engine  of  the  AUeg^hany  Ore  &  Iron  Com- 
pany, which  owns  and  operates  the  Buena  Vista  Iron  Furnace, 
and  a  passengfer  train  of  the  Chesapeake  &  Ohio  Railway  Com- 
pany, at  a  crossing  near  Buena  Vista. 

There  was  a  demurrer  to  the  evidence,  and  a  judgement  thereon 

♦For  the  authorities  in  this  series  on  the  subject  of  the  dutv  of  a 
railroad  company,  or  other  master,  as  an  employer,  to  inspect  foreign 
cars,  see  foot-note  appended  to  Woods  v.  Northern  Pac  Ry.  Co. 
<Wash.),  15  R.  R.  R.  365,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  365;  monon- 
graph,  4  R.  R.  R.  441,  27  Am.  &  Eng.  R.  Cas.,  N.  S..  441. 

As  to  whether  a  railroad  transferring  cars  to  another  company  is 
liable  for  injuries  to  latter's  employees  from  defects  in  such  cars, 
see  foot-note  appended  to  Missouri,  K.  &  T.  Ry.  Co.  r.  Merrill  (Kan.), 

5  R.  R.  R.  209,  28  Am.  &  Eng.  R.  Cas.,  N.  S.,  209;  Lellis  v.  Michigan 
C.  R.  Co.  (Mich.).  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  545;  Teal  v.  Ameri- 
can Min.  Qo.  (Minn.),  23  Am.  &  Eng.  R.  Cas.,  N.  S..  314:  Sheltrawn 
•V.  Michigan  Cent.  R.  Co.  (Mich.),  23  Am.  &  Eng.  R.  Cas.,  N.  S., 
711;  Union  Stock-yards  Co.  v.  Goodwin  (Neb.),  12  Am.  &  Eng.  R. 
Cas.,  N.  S.,  502;  note  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  788;  Louisville 

6  N.  R.  Co.  v.  Veach  (Ky.),  11  Am.  &  Eng.  R.  Cas.,  N.  S.,  34. 
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in  favor  of  the  defendant,  and  thereupon  the  case  was  brought  to 
this  court. 

We  are  of  opinion  that  the  demurrer  to  the  eig^hth  and  ninth 
counts  of  the  declaration  was  properly  sustained.  These  counts 
aver  that  the  defendant  railway  company  was  g^uilty  of  neg^li- 
g;ence  in  furnishing  the  ore  and  iron  company  cars  without 
brakes,  or  with  unsound  brakes,  to  be  handled  upon  its  yards, 
and  assume  that  this  alleged  negligfence  rendered  the  defendant 
liable  to  the  plaintiff's  intestate  for  any  injury  he  may  have 
sustained  in  the  use  of  such  cars. 

The  plaintiffs*  intestate  was  an  employee  of  the  AUeg^hany 
Ore  &  Iron  Company.  The  declaration  shows  that  the  cars  were 
delivered  by  the  railway  company  to  the  ore  and  iron  company 
on  a  side  track,  to  be  moved,  and  either  unloaded  of  freight  be- 
longing to  the  ore  and  iron  company  or  loaded  with  the  product 
of  that  company.  If  these  cars  were  without  brakes,  or  equipped 
with  unsound  brakes,  it  was  the  duty  of  the  ore  and  iron  company 
to  ascertain  the  fact  by  proper  inspection,  and  either  remedy  the 
defect  or  decline  to  use  the  cars.  No  relation  of  employer  and 
employee  existed  between  the  defendant  company  and  plaintiff's 
intestate,  and,  if  he  suffered  any  injury  by  reason  of  the  cars  in 
question  being  without  brakes  or  equipped  with  unsound  brakes, 
the  liability,  if  any,  would  rest  upon  his  master,  the  Alleghany 
Ore  &  Iron  Company,  for  failing  to  make  proper  inspection,  and 
not  upon  the  defendant  railway  company.  Baltimore  &  Potomac 
R.  Co.  V.  Mackey,  157  U.  S.  72,  15  Sup.  Ct.  491,  39  L.  Ed.  624; 
Texas  Pac.  R.  Co.  v.  Archibald,  170  U.  S.  665,  18  Sup.  Ct.  777, 
42  L.  Ed.  1188.  See  20  Am.  &  Eng.  Enc.  Law,  pp.  80.  81,  and 
23  Am.  &  Eng.  Enc.  Law,  p.  731. 

We  are  further  of  opinion  that  the  demurrer  to  the  evidence 
was  properly  sustained.  The  Chesapeake  &  Ohio  Railway  Com- 
pany's passenger  train  No.  83  was  approaching  its  Buena  Vista 
station  on  schedule  time.  Five  hundred  and  forty  feet  south  of 
the  station  its  main  line  is  crossed  by  a  track  of  the  Alleghany 
Ore  &  Iron  Company,  said  crossing  being  used  by  the  latter 
company  for  delivering  freight  to  and  receiving  it  from  the 
Chesapeake  &  Ohio  and  Norfolk  &  Western  Railways.  As  the 
engine  attached  to  the  passenger  train  of  the  defendant  company 
was  passing  over  the  crossing  mentioned,  the  engine  of  the  ore 
and  iron  company  backed  upon  it,  striking  the  tender  attached 
thereto,  and  causing  a  wreck,  which  resulted  in  the  death  of 
plaintiff's  intestate.  The  ore  and  iron  company's  yard,  on  which 
its  engine  was  run  before  it  reached  the  crossing,  was  obstructed 
by  box  cars  on  the  side  track  near  the  crossing  and  by  fog. 

The  defendant  in  error  relies  on  several  defenses ;  but  as  one 
is,  in  our  opinion,  conclusive  of  the  case,  it  is  unnecessary  to  ad- 
vert to  others. 

The  plaintiff's  intestate  was  the  engineer  in  charge  of  the 
engine  of  the  ore  and  iron  company,  and  at  the  time  of  the  acci- 
dent was  engaged  in  shifting  cars  on  the  yard  of  his  employer. 
While  attempting  to  make  what  is  called  a  flying  switch,  he 
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backed  his  engine  upon  the  defendant  company's  main  line  with 
his  back  to  the  railroad  track,  so  that  he  could  not  see,  and  this 
at  a  time  when  he  knew  the  defendant's  passeng^er  train  was  due 
at  its  Buena  Vista  station,  and  could  not  reach  it  except  by  pass- 
ing; over  the  crossing  upon  which  he  was  backing  his  eng^ine. 
Such  negfligence  can  only  be  characterized  as  reckless,  if  not 
wanton.  If  it  were  conceded  that  the  defendant  railway  company 
was  ^ilty  of  the  negligence  it  is  charged  with  in  approaching 
its  Buena  Vista  station,  the  contributory  negligence  of  the  intes- 
tate disclosed  by  the  record  would  preclude  a  recovery.  Pitts- 
burg R.  Co.  V.  Browning  (Ind.  App.)  71  N.  E.  227;  Kelly  v. 
Duluth  R.  Co.  (Mich.)  52  N.  W.  81. 

The  case  last  cited  is  very  similar  in  its  facts  to  that  at  bar, 
except  that  the  case  in  judgment  is  much  stronger  for  the  de- 
fendant. After  stating  the  facts  in  that  case,  the  court  says: 
"Both  of  these  engineers  were  reckless.  Both  knew  that  there 
were  no  semaphores,  flagmen,  or  gates  at  this  crossing.  The 
view  of  each  was  obstructed.  It  was  the  duty  of  each,  in  the 
performance  of  his  obligations  to  his  employers,  to  see  that  the 
way  was  clear  before  attempting  to  make  the  crossing.  A  com- 
pliance with  the  statutory  duty  of  stopping  and  giving  the  cross- 
ing signals  did  not  relieve  either  from  the  duty  of  keeping  his 
train  under  control,  so  that  it  could  have  been  stopped  in  time 
to  avoid  the  collision.  The  only  difference  in  conduct  was  possi- 
bly in  the  rate  of  speed  of  the  trains;  but  this  does  not  excuse 
plaintiflF  in  the  neglect'  of.  a  plain  duty  in  the  line  of  his  employ- 
ment. The  trial  judge  was  right  in  directing  a  verdict  for  the 
defendant,  and  the  judgment  is  affirmed." 

For  these  reasons  the  judgment  complained  of  must  be  af- 
firmed. 


RussEtt  V.  Maine  Cent.  R.  Co. 
(Supreme  Judicial  Court  of  Maine,  Oct  3,  1905.) 

[61  Atl.  Rep.  899.] 

Railroads — ^Duty  to  Fence. — ^A  railroad  company  owes  no  duty  of 
fencing  its  road,  as  to  the  owner  of  a  horse  being  pastured  in  the 
pasture  of  a  third  person,  which  does  not  join  the  railroad  location, 
even  if  the  owner  has  a  right  to  lead  the  horse  over  the  land  between 
the  pasture  and  the  railroad. 

Same — Horse  on  Track — Duty  of  Employees.* — ^Where  the  horse 
was  an  estray,  unlawfully  at  large  and  a  trespasser  upon  a  railroad 

♦For  the  authorities  in  this  series  on  the  question  of  the  care  re- 
quired of  trainmen  to  avoid  injuring  stock  unlawfully  at  large,  see 
foot-notes  appended  to  Laronde  v.  Boston  &  M.  R.  R.  (N.  H.),  16  R. 
R.  R.  223,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  223. 

For  the  authorities  in  this  series  as  to  whether  trainmen  must 
lookout  to  avoid  injuring  stock,  see  foot-note  appended  to  Prescott 
&  N.  W.  Ry.  Co.  V.  Brown  (Ark.).  16  R.  R.  R.  132,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  132;  foot-note  appended  to  Central  of  Georgia  Ry.  Co. 
V.  Sport  (Ala.),  14  R.  R.  R.  774,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  774. 
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track,  the  railroad  company  did  not  owe  the  owner  of  the  horse  the 
duty  of  exercising  reasonable  care  to  avoid  injuring  the  horse.  It 
owed  no  duty,  except  the  negative  one  that  it  should  not  wantonly 
injure  the  horse.  Its  servants  were  not  bound  to  be  on  the  lookout^ 
lest  they  should  run  into  a  trespassing  horse.  They  were  not  bound 
to  use  any  care  with  respect  to  the  horse,  unless  they  knew  the  horse 
was  on  the  track  before  them. 

Same — Liability  for  Injury.f — In  such  case,  the  railroad  company  is 
not  liable  to  tfhe  owner  of  the  horse,  unless  it  appears  that  there  was 
reckless  and  wanton  misconduct  on  the  part  of  its  servants  in  the 
management  of  the  train  after  the  horse  was  known  by  them  to  be  on 
the  tr^ck,  and  that  such  misconduct  caused  the  death  of  the  horse. 
The  burden  of  showing  this  is  on  the  owner  of  the  horse. 

Same — ^Evidence. — In  the  opinion  of  the  court,  the  circumstances  re- 
lied upon  by  the  plaintiff  entirely  fail  to  prove  that  the  defendant's 
engineer  had  knowledge  that  the  horse  was  on  the  track,  and  there- 
fore that  his  conduct  in  running  down  the  horse  was  reckless  and 
wanton.  They  raise  a  conjecture,  but  do  not  amount  to  proof.  The 
facts  ascertained  are  too  uncertain  to  warrant  the  inference  which  the 
jury  drew. 

(Official.) 
* 

On   motion   from   Supreme    Judicial    Court,    Androscof^in 

County. 

Action  by  A.  E.  Russell  agfainst  the  Maine  Central  Railroad 
Company  to  recover  for  the  value  of  a  horse  killed  by  defend- 
ant's train.  Motion  by  defendant  to  have  verdict  for  plaintiff 
set  aside.     Sustained. 

Ar^ed  before  Emery,  Strout,  Savage,  Powers,  Peabody, 
and  Spear,  JJ. 

McGillicuddy  &  Morey,  for  plaintiff. 
White  &  Carter,  for  defendant. 

Savage,  J.  The  plaintiff  sues  to  recover  the  value  of  a  horse 
killed  by  the  defendant's  freigfht  train.  The  horse  was  bein^  kept 
for  hire  in  the  pasture  of  a  third  party.  Between  the  pasture 
and  the  jailroad  location  was  a  field  owned  by  the  same  party, 
through  "which  the  plaintiff  had  a  ri^ht  to  lead  the  horse  to  and 
from  the  pasture,  but  in  which  he  had  no  rig^ht  to  turn  it  loose. 
The  horse  broke  out  of  the  pasture  in  the  nig^httime,  crossed  the 
field,  and  went  onto  the  railroad  track,  at  a  place  adjoining:  the 
field  where  there  was  no  fence.  It  followed  the  track  for  nearly 
two  miles,  when  it  was  overtaken  by  the  train  and  killed.  The 
plaintiff's  declaration  counts  on  the  failure  of  the  defendant  to 
maintain  a  suitable,  le^al,  and  sufficient  fence  alon^  its  way, 
adjoining  the  land  used  for  pasturing^.  Rev.  St.  1903,  c.  52, 
§  26.  But  the  proof  in  this  respect  fails,  because  the  pasture 
where  the  plaintiff  pastured  his  horse,  and  where  only  he  had  a 
ri8:ht  to  pasture  it  did  not  adjoin  the  railroad  location.     Under 

tFor  tlie  authorities  in  this  series  on  the  question  as  to  the  burden 
of  proving  negligence,  or  its  absence  in  actions  for  killing  stock  on 
track  and  whether  a  presumption  of  negligence  arising  from  the  fact 
that  stock  is  killed  by  a  train,  see  foot-note  appended  to  Western  & 
A.  R.  Co.  V.  Clark  (Ga.),  15  R.  R.  R.  440,  38  Am.  &  Eng.  R.  Cas., 
N.  S.,  440. 
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such  circumstances  the  defendant  owed  no  duty  to  the  plaintiff 
to  fence  its  road.  Byrnes  v.  B.  &  M.  R.  R.,  181  Mass.  322,  63 
N.  E.  897.  Thoug^h  the  owner  might  lawfully  lead  his  horse 
across  the  land  between  the  pasture  and  the  railroad  location,  he 
had  no  right  to  let  the  horse  go  at  large  across  it.  And,  if  he 
did  so,  the  horse  was  an  estray  out  of  the  pasture,  and  the  rail- 
road company  owed  no  duty  of  fencing  against  the  horse  so 
situated. 

In  his  declaration  the  plaintiff  also  alleges  that  the  defendant 
negligently  run  its  locomotive  upon  the  horse  then  upon  the 
railroad  track  for  want  of  a  sufficient  fence  to  prevent  it;  and 
upon  this  ground  alone  the  plaintiff  seeks  to  retain  his  verdicc. 
Waiving  the  question  whether  the  declaration  as  a  whole  suffi- 
ciently sets  forth  a  claim  of  negligence  by  the  defendant  in 
operating  its  locomotive  and  train,  we  proceed  lO  inquire  whether 
there  is  sufficient  evidence  in  the  record  to  warrant  a  jury  in 
finding  that  the  defendant  was  negligent  in  this  respect. 

The  plaintiff's  horse  was  an  estray,  unlawfully  at  large  and  a 
trespasser  upon  the  defendant's  railroad  track.  The  defendant 
did  not  owe  to  the  plaintiff  the  duty  of  exercising  reasonable 
care  to  avoid  injuring  the  horse,  as  would  have  been  the  case  if 
the  horse  had  been  lawfully  upon  the  track.  It  owed  no  duty, 
except  the  negative  one  that  it  should  not  wantonly  injure  the 
horse.  That  is  the  only  duty  owed  to  a  licensee.  Dixon  v. 
Swift,  98  Me.  207,  56  Atl.  761.  No  more  is  owed  to  a  tres- 
passer. Maynard  v.  B.  &  M.  R.  R.,  115  Mass.  458,  15  Am.  Rep. 
119.  The  servants  of  the  defendant  were  not  bound  to  be  on  the 
lookout  lest  they  should  run  onto  a  trespassing  horse.  Davis  zk 
B.  &  M.  R.  R.,  70  N.  H.  519,  49  Atl.  108.  They  were  not  bound 
to  use  any  care  with  respect  to  the  horse,  unless  they  knew  the 
horse  was  on  the  track  before  them.  The  defendant  is  not  liable 
to  the  owner  of  the  horse,  unless  it  appears  that  there  was  reck- 
less' and  wanton  misconduct  on  the  part  of  the  defendant's 
employees  in  the  management  of  the  train  after  the  horse  was 
known  to  them  to  be  on  the  track,  and  that  such  misconduct 
caused  the  death  of  the  horse.  The  burden  of  showing  this  is  on 
the  plaintiff.  Darling  z/.  B.  &  A.  R.  R.  Co.,  121  Mass.  118; 
Chenerv  v.  Fitchburg  R.  R.,  160  Mass.  211,  35  N.  E.  554,  22 
L.  R.  A.  575 ;  Frost  v.  Railroad,  64  N.  H.  220,  9  Atl.  790,  10 
Am.  St.  Rep.  396 ;  Railroad  v,  Godfrey,  71  111.  500,  22  Am.  Rep. 
112. 

The  train,  consisting  of  36  freight  cars,  appears  to  have  been 
moving  at  an  usual  and  proper  rate  of  speed.  It  was  midnight. 
There  was  nearly  a  full  moon.  The  defendant  says  the  night 
was  cloudy.  But  this  is  denied  by  the  plaintiff.  We  assume 
that  the  latter  is  correct.  The  headlight  on  the  locomotive 
lighted  the  track  ahead  for  about  150  feet.  The  engineer  testi- 
fies that  he  did  not  see  the  horse  until  it  came  within  the  light  of 
the  headlight,  and  that  he  then  shut  the  steam  off  and  blew  the 
whistle.    But  it  was  too  late  to  avoid  the  accident. 

On  the  other  hand,  the  plaintiff  shows,  from  the  appearance  of 
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the  tracks  of  the  horse,  that  it  was  "on  the  run"  from  three- 
quarters  of  a  mile  to  a  mile  before  it  was  struck  by  the  locomo- 
tive.   It  is  argfued  that  the  horse  was  frig^htened  by  the  approach 
of  the  train,  and  ran  that  distance  in  front  of  it.     It  is  claimed 
that  the  eng^ineer  must  have  seen  it,  and,  therefore,  that  it  was 
wanton  and  reckless  conduct  in  him  not  to  stop  the  train  or 
slacken  its  speed  before  the  collision.     But  we  do  not  think  the 
evidence  warrants  such  a  conclusion.     We  have  conjecture,  not 
proof.    No  one  knows,  so  far  as  the  case  shows,  how  far  ahead 
the  horse  was  when  it  was  startled  into  a  run  by  the  noise  of 
the  approaching  train.     It  is  purely  conjectural  how  far  ahead 
of  the  train  the  horse  ran  until  he  came  to  a  place  where  the 
track  crossed  over  a  brook,  where  the  plaintiif  claims  he  was 
stopped  by  the  brook,  and  where  he  was  killed.    The  train  was 
moving^  at  a  speed  of  20  miles  an  hour.    The  horse,  as  the  owner 
testifies,  could  "pull  a  wa^on  at  a  2 :40  ^ait."    The  horse  mig^ht, 
for  a  while  at  least,  keep  well  ahead  of  the  locomotive.    It  may 
be  that  the  horse  was  near  enougfh  to  be  seen  all  the  time,  even 
by  moonlight,  and  it  may  be  that  it  was  was  not.    To  say,  upon 
the  evidence,  that  it  was,  would  be  to  substitute  ^esswork  for 
proof.    It  may  be  that  the  engfineer  could  have  seen  the  horse  if 
he  had  looked.     It  is  not  enoug^h  to  show  merely  that  he  mi^ht 
have  seen.     It  must  be  shown  that  he  did  see;  for,  unless  he 
saw,  there  was  no  reckless  or  wanton  misconduct  on  his  part. 
While  the  circumstances  surrounding:  a  man  may  be  such  in 
some  cases  as  to  warrant  reasonable  men  in  believing:,  in  spite  of 
his  denial,  that  he  saw  some  object  in  question,  we  do  not  think 
the  circumstances   in   this   case   warrant   the   finding:   that   the 
eng:ineer  actually  saw  the  horse  in  season  to  prevent  the  acci- 
dent.   See  McTag:g:art  v,  Maine  Central  R.  R.  Co.,  100  Me.  223, 
60  Atl.  1027.    Jurors  may  draw  leg:itimate  inferences  from  ascer- 
tained facts.    But  here  the  facts  ascertained  are  too  uncertain  to 
warrant  an  inference.    They  are  not  such  as  to  lead  a  reasoning: 
mind  to  a  definite  conclusion.    In  other  words,  they  fail  to  prove. 
Motion  for  a  new  trial  sustained. 


Alabama  Great  Southern  R.  Co.  v.  Fulton. 

(Supreme  Court  of  Alabama,  Feb.  9,  1905.) 

[39  So.  Rep.  282.] 

Kailroads — Operation  of  Trains — Duty  to  Look  for  Travelers.* — 

The  operatives  of  a  railroad  train  are  under  no  obligation  to  keep  a 
lookout  for  persons  traveling  nea^r  the  track  on  a  thoroughfare  which 
is  not  a  public  highway. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  frightening  teams,  see 
foot-note  appended  to  O'Brien  v.  Blue  Hill  St.  Ry.  Co.  (Mass.),  14 
R.  R.  R.  806.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  806;  foot-note  appended 
to  Fares  v.  Rio  Grande  Western  R.  Co.  (Utah),  13  R.  R.  R.  76,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  76. 
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Same — Frightening  Animals — Discovered  Peril.  —  Where  plaintiff 
was  driving  near  defendant's  railroad  upon  a  thoroughfare  whidh  was. 
not  a  public  highway,  it  was  the  duty  of  defendant's  servants  in  charge 
of  a  train,  the  movements  and  sounds  of  which  had  frightened  plain- 
tiff's mule,'  to  use  every  means  at  hand  which  a  man  of  ordinary  pni- 
dence  would  have  used  to  allay  the  frig'ht  of  the  animal,  after  becom- 
ing aware  that  it  was  frightened. 

Same — ^Willful  Injury — Causing  Unusual  Noise. — Where  the  opera- 
tives of  a  train  have  knowledge  that  a  person  driving  a  vehicle  is  near 
the  track,  they  are  guilty  of  negligence,  if  they  cause  the  engine  to 
make  unusual  noises  calculated  to  frighten  an  animal  of  ordinary 
gentleness. 

Same — ^Actions — Instructions — Contributory  Neglif^enccf — In  an 
action  against  a  railroad  company  for  injuries  sustamed  by  plaintiff 
while  attempting  to  dismount  from  a  vehicle,  a  mule  attached  to  wliich 
had  been  frightened  by  defendant's  train,  ^  charge  that  if  plaintiff,  in 
attempting  to  get  out,  did  what  others  similarly  situated  would  have 
done,  he  would  not  be  guilty  of  contributory  negligence,  was  erro- 
neous, inasmuch  as  the  propriety  of  plaintiff's  conduct  was  to  be 
judged  by  what  men  of  ordinary  prudence  would  have  done. 

Same — Influence  of  Excitement.} — A  charge  that,  if  plaintiff  was  in  a 
perilous  position  and  enacted  under  influence  of  fear  or  excitement 
produced  by  tfhe  negligence  of  defendant,  his  acts  would  not  amount 
to  contributory  negligence,  was  erroneous  for  the  same  reason. 

Appeal  from  City  Court  of  Bessemer;  B.  C.  Jones,  JudR«. 

Action  by  James  A.  Fulton  ag^ainst  the  Alabama  Great  Souch- 
em  Railroad  Company.  Judgement  for  plaintiff.  Defendant  ap- 
peals.   Reversed. 

As  amended  the  complaint  contained  10  counts.  The  court 
g^ave  the  general  affirmative  charge  as  to  all  of  these  counts, 
with  the  exception  of  the  fourth  and  tenth. 

The  fourth  count,  as  last  amended,  was  in  words  and  figures 
as  follows:  "The  plaintiff  claims  of  the  defendant  the  further 
sum  of  $10,000  as  damages,  for  that  heretofore,  on.  to  wit,  17th 
day  of  October,  1901,  defendant  was  running  or  operating  a 
certain  locomotive  engine  and  a  train  of  cars  upon  and  along  a 
line  of  railway  at  or  near  Bessemer,  in  Jefferson  county,  Ala. ; 
that  said  railway  was  intersected  at  a  point  near  the  said  Bes- 
semer by  a  public  highway  or  a  thoroughfare  much  used  by 
pedestrians  and  vehicles  at  and  about  said  point  of  intersection ; 
that  on  said  date  plaintiff  was  traveling  along  and  upon  said 
highway  or  thoroughfare  in  a  vehicle  drawn  by  a  mule,  and  was 
near  said  point  of  intersection,  expecting  to  cross  said  railway 
at  said  point,  but  before  making  the  attempt  plaintiff  stopped 

tSee  foot-note  appended  to  Southern  Ry.  Co.  v.  Horinc  (Ga,),  15 
R.  R.  R.  427,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  427. 

JFqr  the  authorities  in  this  series  on  the  question  whether  error  of 
judgment,  caused  by  fear,  in  avoiding  danger,  constitutes  contributory 
negligence,  see  foot-notes  appended  to  Morey  v.  Lake  Superior  Ter- 
minal &  Tranfer  Ry.  Co.  (Wis.),  16  R.  R,  R.  113,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  113;  Kansas  City-Leavenworth  R.  Co.  v.  Langley  (Kan.), 
15  R.  R.  R.  433,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  433;  Chretien  v,  New- 
Orleans  Ry.  Co.  (La.),  15  R.  R.  R.  262,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
262;  Mannon  v.  Camden  Interstate  Ry.  Co.  (W.  Va.),  15  R.  R.  R.  312, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  312. 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        313 

Alabama  Great  Sottthern  R.  Co.  v,  Fnlton 

said  vehicle  to  ascertain  whether  there  was  danger  of  collidingf 
with  any  locomotives  that  mi^ht  be  passing  alongf  and  upon  said 
railway,  and  discovered  not  far  distant  from  said  point  of  inter- 
section, and  about  to  be  propelled  in  that  direction,  defendant's 
said  locomotive  and  train  of  cars;  that  the  enfSfineer  or  some 
one  in  charg:e  of  said  locomotive  caused  the  same  to  be  propelled 
along'  and  upon  said  railway  in  the  direction  of  said  crossing, 
and  at  short  intervals  caused  escapes  or  emissions  of  large 
quantities  of  steam  or  other  substance  from  said  locomotive,  and 
caused  the  driving  wheels  thereon  to  be  violently  whirled  or  re- 
volved around  or  upon  the  rails  of  said  railway,  all  of  which 
produced  or  caused  to  be  made  great  noises,  at  which  said  mule 
became  much  frightened  and  agitated.  And  plaintiff  further 
avers  that  the  engineer  or  other  person  in  charge  of  said  engine, 
at  or  about  the  time  of  or  just  before  reaching  the  point  where 
plaintiff  was,  with  great  recklessness  and  negligence  unneces- 
sarily caused  the  steam  to  escape  from  the  said  engine,  or  the 
whistle  thereof  to  be  sounded,  which  was  calculated  to  frighten 
a  mule  of  ordinary  gentleness,  the  sight  and  noise  of  which 
frightened  said  mule,  and  caused  him  to  run  away  with  the  said 
vehicle,  and  the  plaintiff  was  thereby  thrown  therefrom,  or,  in  an 
effort  to  escape  from  the  same,  was  violently  thrown  to  the 
ground,  and  severely  injured;  that  his  flesh  was  torn,  bruised, 
and  mangled,  and  he  was  otherwise  injured.  In  consequence 
thereof,  plaintiff  was  made  sore  and  sick,  and  suffered  great 
mental  anguish  and  physical  pain,  and  was  for  a  long  time 
rendered  wholly  unable  to  work,  and  was  permanently  injured, 
and  was  put  to  great  expense  and  trouble  in  and  about  procuring 
medicine,  medical  attention,  care,  and  nursing,  in  an  effort  to 
cure  and  heal  his  said  wounds  and  injuries." 

The  tenth  count,  as  last  amended,  after  containing  substantially 
the  same  prefatory  averments  as  did  the  fourth  count,  above 
set  out,  then  contains  the  following  averments :  "That  at  or  just 
about  the  time  said  vehicle  was  stopped  plaintiff  discovered  de- 
fendant's said  engine,  which  was  not  far  from  said  crossing  or 
ii?tersection,  and  which  was  at  the  time  being  about  to  be  pro- 
pelled along  said  railway  toward  said  point  of  intersection;  that 
about  the  time  said  engine  was  opposite,  or  just  before 
the  same  reached  the  point  opposite,  where  plaintiff  was,  the  said 
mule  became  frightened  at  the  said  engine,  or  the  noises  made 
thereby  or  emanating  therefrom,  or  the  sight  thereof,  which  was 
known  to  the  defendant,  or  by  the  exercise  of  ordinary  care  could 
have  been  known,  yet  after  such  knowledge  or  notice  the  defend- 
ant's engineer  or  other  employee  in  charge  of  the  said  engine 
negligently  caused  or  allowed  large  quantities  of  steam  or  other 
substance  to  be  unnecessarily  emitted  therefrom,  or  the  whistle 
thereof  to  be  sounded,  or  negligently  caused  or  allowed  the 
driving  wheels  of  said  engine  to  be  violently  revolved,  thus 
causing  or  producing  unnecessary  or  unusual  noises,  which  was 
calculated  to  frighten  a  mule  of  ordinary  gentleness,  and  as  a 
proximate  consequence  thereof  said  mule  did  run  away,  and  the 
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plaintiff  was  thrown  violently  to  the  g^round  and  run  upon  by  a 
wheel  of  said  vehicle,  and  drag^^ed  a  long:  distance,  and  his  flesh 
was  bruised,  mangfled,  and  torn,  and  he  was  otherwise  injured: 
and  as  a  result  he  was  made  sore  and  sick,  and  suffered  g^reat 
mental  and  physical  pain,  and  was  for  a  lon^  time  rendered 
wholly  unable  to  work  and  earn  money,  and  was  permanently 
injured,  and  was  put  to  g^reat  expense  and  trouble  in  and  about 
procuring  medicine,  medical  attention,  care,  and  nursing:,  in  and 
trying:  to  heal  and  cure  his  said  wounds  and  injuries,  all  to  his 
damag:e  in  the  sum  of  $10,000.    Wherefore  he  sues.*' 

To  the  fourth  count  of  the  complaint,  as  amended,  the  defend- 
ant demurred  upon  the  following:  g:rounds:  (1)  For  that  said 
count  shows  that  the  neg:lig:ence  complained  of  did  not  con- 
tribute to  the  injury  and  damag:e  alleg:ed.  (2)  For  that  said 
count  does  not  aver  or  show  that  any  wrong:  or  neg:lig:ence  of 
the  defendant  was  the  proximate  cause  of  the  accident  and  injury 
complained  of.  (3)  For  that  said  count  fails  to  alleg:e  or  show 
that  the  acts  complained  of  were  calculated  to  frig:hten  a  mule 
of  ordinary  g:entleness.  (4)  For  that  said  count  shows  that 
plaintiff  was  a  licensee,  and  yet  claims  damag:es  for  simple  neg:li- 
^ence.  (S)  For  that  said  count  shows  that  plaintiff  was  a  bare 
licensee  and  yet  claims  damagfes  for  simple  neg:lig:ence.  (6)  For 
that  said  count  shows  on  its  face  that  the  only  duty  defendant 
owed  plaintiff  was  not  to  wantonly  or  intentionally  injure  him, 
and  yet  it  claims  damag:es  for  simple  neg:lig:ence.  (7)  For  that 
said  count  states  no  cause  of  action  ag:ainst  this  defendant,  in 
that  it  does  not  show  wherein  defendant  violated  any  duty  it  owed 
the  plaintiff.  (8)  For  that  said  count  states  no  cause  of  action 
in  this:  that  it  does  not  alleg:e  or  show  that  the  emissions  of 
steam  or  the  blowing:  of  the  whistle  were  wantonly  done,  or  done 
with  intent  to  frigfhten  plaintiff's  mule.  (9)  For  that  said  count 
is  indefinite  and  uncertain,  in  that  it  does  not  show  this  defendant 
whether  it  is  called  on  to  defend  an  action  for  causing:  steam  to 
be  emitted,  or  whether  it  is  the  blowing:  of  a  whistle  that  is  re- 
lied on  by  plaintiff.  (10)  For  that  neg:lig:ence  is  alleg:ed  in  the 
disjunctive.  (11)  For  that  said  count  shows  that  there  was  no 
neg:lig:ence  or  breach  of  duty  on  the  part  of  the  defendant  and 
yet  denominates  the  same  as  neg:lig:ence.  (12)  For  that  in  said 
count  neg:lig:ence  is  averred  merely  as  a  conclusion  of  tfie 
pleader. 

The  demurrers  to  the  tenth  count  were  as  follows:  (1)  De- 
fendant assig:ns  separately  and  severallv  as  g:rounds  of  demurrer 
to  the  tenth  count  of  the  complaint  all  those  grounds  of  demurrer 
hereinabove  assig:ned  to  the  fourth  count  of  the  complaint  as 
amended,  and  the  following:  g:rounds.  (2)  For  that  said  count 
does  not  alleg:e  that  the  movement  of  the  eng:ine,  the  emission  of 
steam  or  other  substance,  the  blowing:  of  the  whistle,  or  the 
revolving:  of  the  driving:  wheels,  were  wantonly  done,  or  done 
with  the  intention  of  frig:htening:  plaintiff's  mule.  (3)  For  that 
said  count  does  not  inform  this  defendant  whether  it  is  broug:ht 
here  to  defend  an  action  for  the  emission  of  steam  or  other 
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substance,  or  for  revolving  drivingf  wheels,  or  for  blowing:  the 
whistle. 

These  demurrers  to  the  fourth  and  tenth  counts  were  each  over- 
ruled, and  thereupon  defendant  filed  a  plea  of  the  general  issue, 
and  special  pleas  setting:  up  the  contributory  negfligfence  of  the 
plaintiff:  "The  undisputed  facts  in  the  case  were  as  follows: 
That  on  the  17th  day  of  October,  1901,  plaintiff  and  Otton 
Pasquale  were  coming^  back  towards  Bessemer,  from  a  farm  in 
the  countr>%  along:  a  private  road,  Pasquale  driving:,  with  a  mule 
hitched  to  a  waggon.  The  mule  was  g^entle.  When  near  the  track 
on  which  a  train  of  defendant  was,  the  wagfon  was  stopped,  be- 
cause it  was  seen  that  an  eng^ine  of  defendant  was  coming:  to- 
wards the  crossing:.  This  eng:ine  was  pushing:  some  cars,  and 
was  g:oing:  in  an  easterly  direction.  The  cars  and  eng:ine  passed 
the  crossing:,  until  the  eng:ine  was  some  feet  beyond  it.  The 
eng:ine  was  then  reversed  and  started  back,  pulling:  the  cars  in  a 
westerly  direction.  The  g:round  was  slig:htly  upg:rade  g:oing: 
west.  While  eng:ine  was  g:oing:  east,  there  was  no  unusual  noise 
of  any  kind,  and  the  mule  stood  perfectly  quiet  until  the  eng:ine 
had  passed  her.  When  the  eng:ine  was  reversed  and  came  back 
in  a  westerly  direction,  the  mule  took  frig:ht  at  the  noise  caused 
by  the  eng:ine,  and  Pasquale  jumped  out  to  hold  the  mule.  The 
mule  started  to  turn  around,  and  cocked  the  wag:on  up  on  one 
side  to  some  extent,  and  Fulton,  being:  somewhat  alarmed,  at- 
tempted to  g:et  out  of  the  wag:on  and  was  severely  injured  in  do- 
ing: so."    The  other  facts  are  sufficiently  stated  in  the  opinion. 

At  the  request  of  the  plaintiff  the  court  g:ave  to  the  jury  the 
following^  written  charg:es:  (a)  "I  charg:e  you,  g:entlemen,  that, 
it  you  believe  from  the  evidence  that  plaintiff  in  attempting:  to  get 
out  of  the  wag:on  did  what  others  similarly  situated  would  have 
done,  then  that  would  not  be  contributory  neg:lig:ence  on  his 
part."  (b)  "If  you  believe  from  the  evidence  that  plaintiff  was 
placed  in  a  perilous  position  by  the  neg:lig:ence  of  defendant,  or 
if  he  acted  under  influence  of  fear  or  excitement  produced  by 
the  neg:lig:ence  of  defendant,  then  such  act  would  not  be  con- 
tributory neg:lig:ence,  and  would  not  bar  his  rig:ht  to  recover." 
The  defendant  separately  excepted  to  the  g:iving:  of  each  of 
these  charg:es,  and  also  separately  excepted  to  the  court's  refus- 
^^  to  g:ive  each  of  the  following:  written  charg:es  requested  by  it : 
(1)  "If  you  believe  the  evidence,  you  must  find  for  the  defend- 
ant." (2)  "If  you  believe  the-  evidence,  you  must  find  for  the 
defendant  on  the  fourth  count  of  the  complaint,  as  amended." 
(7)  "If  you  believe  the  evidence,  you  must  find  for  the  defend- 
ant on  the  tenth  count  of  the  complaint,  as  amended."  (12) 
"The  court  charg:es  you  that,  before  plaintiff  can  recover  in  this 
case,  he  must  show  to  your  reasonable  satisfaction  from  all  the 
evidence  in  the  case  that  the  eng:ineer  or  other  person  in  charg:e 
of  the  engine  caused  steam  to  escape  from  it  in  a  manner  which 
was  unnecessary  to  the  operation  of  the  engfine  at  the  time  and 
place  of  the  accident."  (22)  "The  undisputed  evidence  in  this 
case  is  that  the  road  on  which  plaintiff  was  was  a  private  road, 
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and  not  a  public  highway;  and  I  chargfe  you  that  there  was  no 
duty  on  defendant's  en^neer  to  keep  a  lookout  for  parties  or 
teams  standing^  near  the  railroad  track  at  that  place."  (28)  "I 
charge  you  that,  under  the  evidence  in  this  case,  it  would  not  be 
neg^lifi^ence  on  the  part  of  defendant's  engfineer,  for  which  plain- 
tiff can  recover  for  the  defendant's  engfineer  to  operate  his  en- 
g^ine,  making  unusual  noises,  or  causing^  the  wheels  to  be 
revolved  unnecessarily,  or  steam  to  escape  unnecessarily,  one 
or  both,  unless  at  the  time  he  knew  of  plaintiff's  position  near 
the  track."  (29)  "I  charg^e  you  that  under  .the  evidence  in  this 
case  it  was  not  the  duty  of  the  engfineer  to  be  on  the  lookout  for 
any  one  standing:  near  the  track  at  the  place  where  plaintiff  was 
in  the  wagfon,  and  that,  if  you  believe  from  all  the  evidence  in 
the  case  that  defendant's  eng^ineer  did  all  he  could  do  to  stop  the 
eng^ine  of  defendant  as  soon  as  he  discovered  plaintiff's  peril, 
then  you  will  find  for  the  defendant."  (32)  "Carelessness  or 
misconduct  by  the  eng^ineer  on  defendant's  track,  or  unnecessary 
actions  on  his  part,  or  even  all  of  those  acts  and  omissions  com- 
bined, do  not  constitute  what  is  desig;nated  as  simple  neg^lig^ence 
as  to  any  one  remote  from  the  track  or  crossing^,  and  so  situated 
that,  in  the  performance  of  his  ordinary  duties  on  defendant's 
track,  the  engfineer  ordinarily  would  not  notice  such  persons." 
(33)  "If  you  believe  from  the  evidence  that  defendant's  engfineer 
caused  unusual  and  unnecessary  noises  to  be  made  by  the  engine, 
and  that  from  this  action  on  part  of  the  defendant's  engineer  the 
mule  took  frigfht  and  plaintiff  was  injured,  you  must  find  for 
the  defendant,  unless  you  further  believe  from  the  evidence  that 
defendant's  eng^ineer  knew  that  plaintiff  was  near  the  track  at 
the  time  those  noises  were  made."  (35)  "If  you  believe  from  the 
evidence  that  the  eng;ineer  of  defendant  did  all  in  his  power 
known  to  skillful  engfineers  to  stop  the  eng;ine  as  soon  as  he 
realized  plaintiff's  peril,  you  must  find  for  the  defendant." 

There  were  verdict  and  judgement  in  favor  of  the  plaintiff, 
assessing:  the  damag^es  at  $1,5(X). 

A.  G.  &  E.  jD.  Smith,  for  appellant. 
Ward  &  Drennen,  for  respondent. 

McClellan,  C.  J.  The  plaintiff,  of  course,  had  a  rig:ht  to  be 
where  he  was,  and  as  he  was,  when  he  was  injured  in  conse- 
quence of  his  mule  becoming:  frigfhtened  by  defendant's  train. 
But  the  road  along:  which  he  had  been  traveling:,  and  upon  which 
it  was  his  purpose  to  cross  the  railway  as  soon  as  defendant's 
train  or  engfine  g:ot  out  of  the  way,  was  not  a  public  road. 
Therefore  defendant's  trainmen  were  under  no  duty  to  keep  a 
lookout  for  him,  but  their  duties  in  respect  of  him  arose  only 
after  they  became  aware  of  his  presence  and  peril.  If,  after 
becoming:  aware  that  his  mule  was  becoming:  frig:htened  by  the 
eng:ine,  or  the  noises  being:  made  by  the  operation  of  the  eng:ine, 
they  failed  to  use  every  means  at  hand,  which  a  man  of  ordinary 
care  and  prudence  would  have  had  recourse  to,  to  allay  the 
frig:ht  of  the  animal,  such  as  abating:  the  noises,  stopping:  the 
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engine,  that  bein^  practicable,  etc.,  and  injury  resulted  from 
such  failure  to  the  plaintiff,  the  defendant  would  be  liable  in 
damages  in  this  action.  Glass  v.  Memphis  &  Charleston  R.  R. 
Co.,  94  Ala.  581.  10  South.  215;  Ala.  Great  Southern  R,  R.  Co. 
r.  Linn,  103  Ala.  139,  15  South.  508;  23  Am.  &  En^:.  Ency. 
Law,  pp.  744,  745.  The  defendant  would  also  be  liable,  if  tiie 
trainmen,  knowing  of  the  proximity  of  the  plaintiff  with  his 
vehicle  and  mule  to  the  track,  unnecessarily  caused  the  en^ne 
to  make  unusual  noises  calculated  to  frighten  a  mule  of  ordinary 
gentleness,  and  such  noises  did  frighten  this  mule  and  thereby 
caused  plaintiff  to  be  injured;  and  this,  of  course,  though  the 
animal  ^ave  no  indication  of  frigfht  prior  to  the  noises.  Under 
the  foregfoin^  principles,  the  fourth  count — the  case  bein^  tried 
on  that  and  the  tenth  count — sufficiently  states  a  cause  of  action ; 
but  the  tenth  count  is  bad,  for  that  it  seeks  alternatively  a  re- 
covery for  the  failure  of  defendant's  trainmen  to  know  of 
plaintiff's  presence  and  peril.  This  count  is  not  supported  by 
the  evidence  in  respect  of  its  averments  as  to  the  character  of 
the  road  which  plaintiff  was  traveling^,  if  these  averments  are 
to  be  construed  as  describing  a  public  road  in  the  recogfnized 
meaning  of  those  words,  the  sort  of  road  as  to  which  the  statute 
imposes  the  duty  of  keepin^g:  a  lookout  upon  trainmen. 

There  was  evidence  tending?  to  show  that  the  trainmen  were 
ne^li^ent  after  discovering:  the  fright  of  the  mule,  and  from 
which  the  jury  mi^ht  have  found  that  the  injury  resulted  from 
such  ne^li^ence;  but  there  was  also  evidence  to  the  contrary, 
and  that  issue  was  for  the  jury.  There  was  also  evidence  tend- 
ing* to  show  that  the  trainmen,  after  becoming:  aware  of  the 
presence  of  the  mule,  with  plaintiff  in  the  vehicle  to  which  it 
w^as  hitched,  and  before  there  were  any  indications  of  frifi:ht  in 
the  mule,  caused  the  engfine  to  emit  unusual  and  unnecessary 
noises,  calculated  to  frif^hten  a  mule  of  ordinary  g:entleness,  and 
which  did  frig:hten  this  mule  and  cause  the  injury  complained  of. 
Upon  this  it  was  open  to  the  jury  to  find  for  plaintiff,  thougfh 
there  was  no  pretermission  of  duty  on  the  part  of  the  trainmen 
after  the  mule  became  frigrhtened ;  but  there  was  evidence  to  the 
contrary,  and  this,  too,  was  an  issue  for  the  jury.  It  follows 
that  the  court  properly  refused  to  f^ve  the  affirmative  charg:e 
requested  by  the  defendant. 

But  the  court's  rulings  on  several  of  the  other  charges  re- 
quested by  defendant  and  refused  were  at  variance  with  the  law 
as  we  have  declared  it,  in  that  such  rulings  proceeded  on  the 
theory  that  the  trainmen  owed  the  plaintiff  the  duty  of  operating 
the  engine  with  reference  to  his  presence  there,  though  they 
were  unaware  of  such  presence  or  his  peril.  Charge  "a,"  given 
plaintiff,  should  have  measured  his  conduct  in  getting  out  of 
the  vehicle  by  comparison  with  what  the  jury  should  find  men  of 
ordinary  prudence  would  have  done  under  the  circumstances. 
Charge  "b,"  given  for  the  plaintiff,  is  also  subject  to  criticism. 
Here,  too,  the  standard  is  what  a  reasonably  careful  and  prudent 
man,    considering   the    particular    exigencies    of    his    situation. 
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would  have  done.  Holland  v,  Tenn.  Coal,  Iron  &  R.  R.  Co.,  91 
Ala.  444,  8  South.  524,  12  L.  R.  A.  232;  Richmond  &  Danville 
R.  R.  Co.  z/.  Farmer,  97  Ala.  141,  12  South.  86;  Central  of 
Georgia  Ry.  Co.  v,  Foshee,  125  Ala.  199,  215,  216,  27  South, 
1006. 

We  find  no  error  in  the  rulings  of  the  court  on  the  admissibility 
of  testimony. 

Reversed  and  remanded. 

Tyson,  Simpson,  and  Anderson,  JJ.,  concur. 


Hickey  v.  Rio  Grande  Western  Ry.  Co. 

(Supreme  Court  of  Utah,  July  11,  1905.) 
[82  Pac.  Rep.  29.] 

Railroads — ^Persons     in     Yards — Injuries — Negligence — Evidence. — . 

In  an  action  against  s^  railroad  for  injuries  to  a  teamster  engaged  in 
loading  his  dray  from  a  freight  car,  such  injuries  being  caused  by  his 
horses  taking  fright  at  a  sudden  escape  of  steam  from  a  locomotive, 
evidence  held  sufficient  to  show  that  the  steam  escaped  from  the  cyl- 
inder cocks,  which  were  under  control  of  the  engineer,  s^nd  not  from 
some  appliance  which  was  not  subject  to  the  engineer's  control 

Same — ^Duty  of  Railroad.* — A  railroad  owes  teamsters  who^  are 
rightfully  in  its  yard  engaged  at  lawful  work  the  duty  of  exercising 
reasonable  care  and  vigilance  in  the  movement  and  operation  of  its 
engines  and  cars  so  as  to  avoid  injuring  them,  and  is  liable  for  inju- 
ries to  such  teamsters  resulting  from  their  teams  taking  fright  at 
noises  such  as  the  escape  of  steam  made  necessarily  or  negligently. 

Same — Negligence  of  Enj^ineer — Question  for  Jury. — In  an  action 
against  a  railroad  for  injuries  to  a  teamster  engaged  in  loading  his 
dray  from  a  freight  car,  such  injuries  being  cs^used  by  his  horses  tak- 
ing frig'ht  at  a  sudden  escape  of  steam  from  a  locomotive,  whether  the 
engineer  was  in  the  exercise  of  ordinary  care,  or  whether  he  need- 
lessly or  negligently  permitted  the  steam  to  escape,  held  under  the 
evidence,  a  question  for  the  jury. 

Same — Contributory  Negligence. — Whether  the  teamster  was  him- 
self guilty  of  contributory  negligence  in  the  manner  in  which  he  man- 
aged and  placed  his  team  was  also  a  question  for  tfhe  jury. 

Same — Instructions. — An  instruction  that  if  the  evidence  showed 
that  the  escape  of  steam  might  have  been  either  from  an  appliance 
over  which  the  railroad's  en^ployees  had  control,  or  from  an  automatic 
appliance  outside  of  their  control,  and  did  not  show  affirmatively  that 
the  escape  of  steam  was  not  from  such  automatic  appliance,  there 
rould  be  no  recovery,  was  properly  refused,  where  the  court  did 
charge  that  the  burden  was  on  plaintiff  to  establish  by  a  preponder- 
ance of  the  evidence  the  allegations  of  his  complaint,  naming  them; 
that  he  must  further  establish  that  the  escape  of  steam  was  the  result 
of  son-e  act  or  omission  of  defendant's  employees;  that  it  must  ap- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  persons,  other  than 
passengers,  at  stations  and  depots  on  business,  see  foot-note  appended 
to  Qiiantz  v,  vSouthern  Ry  Co.  (N.  Car.),  15  R.  R.  R.  259,  38  Am.  & 
Eng.  R.  Cas..  N.  S.,  259;  foot-note  appended  to  Fremont,  etc.,  R.  Co. 
V.  Hagblad  (Neb.),  15  R.  R,  R.  226,  38  Am.  &  Eng.  R,  Cas.,  N.  S., 
226;  foot-notes  appended  to  Anderson  v.  Seattle-Tacoma  Interurban 
Ry.  Co.  (Wasli.),  14  R.  R.  R.  380,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  380, 
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pear,  not  only  that  the  escape  of  the  steam  was  under  the  control  of 
the  employees,  but  that  it  was  unusual  and  unnecessary,  or  recklessly 
and  wantonly  done;  and  that  negligence  could  not  be  inferred  from 
the  mere  fact  that  the  accident  happened,  nor  from  the  fact  that  steam 
escaped  from  the  engine. 

Same — Evidence. — ^Testimony  of  the  failure  to  give  signals  or  warn- 
ing when  the  engine  was  started  and  put  in  motion  towards  plain* 
tifTs  team  was  competent  on  the  issue  of  an  alleged  act  of  negligence 
consisting  of  such  failure  to  give  signals,  and  also  on  the  issue  of  the 
engineer's  care  in  handling  his  engine  and  his  regard  for  plaintiff's 
rig^hts,  and  on  the  issue  of  plaintiff's  contributory  negligence. 

Same — Instructions^ — The  court  having  fully  charged  on  the  issue 
of  plaintiff's  contributory  negligence,  a  further  charge  that  if  plaintiff, 
in  failing  to  block  the  wheels  of  his  team  or  failing  to  keep  a  lookout 
for  the  approach  of  the  engine,  was  not  in  the  exercise  of  ordinary 
care,  etc.,  the  verdict  should  be  for  defendant,  was  properly  refused, 
as  superfluous  and  as  improperly  singling  out  isolated  facts  and  con- 
iBnin^  the  attention  of  the  jury  to  them. 

Tnal — Instructions — Form- — It  is  sufficient  if  the  jury  are  properly 
instructed  in  substance,  and  the  court  need  not  adopt  the  form  of  Ian- 
gruage  presented  by  counsel,  but  may  choose  that  mode  of  expression 
which  he  deems  best  adapted  to  intelligently  state  the  law  to  the  jury 
on  the  requested  subject-matter. 

Same — Unnecessary  Instructions. — ^Where  the  court  expressly  and 
affirmatively  charged  the  jury  that  plaintiff,  before  he  was  entitled  to 
a  verdict,  must  establish  specifically  enumeri^ted  propositions  by  a  pre- 
ponderance of  the  evidence,  whidi  was  defined  as  the  greater  weight 
of  the  evidence,  it  was  not  necessary  for  the  court  to  charge  to  nnd 
for  defendant,  if  the  weight  of  the  evidence  was  in  favor  of  defendant, 
or  if  it  was  equally  balanced. 

Same. — Where  the  case  as  submitted  to  the  jury  does  not  consist 
solely  of  issues  of  negligence  raised  on  the  complainant,  but  includes 
the  affirmative  issue  of  contributory  negligence  raised  by  defendant, 
a  charge  that,  if  the  evidence  is  equally  balanced,  the  issues  should  be 
found  for  defendant,  is  incorrect. 

Negligence — Contributory  Negligence — Burden  of  Proof. — The 
burden  of  proving  contributory  negligence  is  on  defendant. 

Bartch,  C.  J.,  dissenting. 

Appeal  from  District  Court,  Salt  Lake  County ;  S.  W.  Stewart, 
Jud^e. 

Action  by  Daniel  Hickey  agfainst  the  Rio  Grande  Western 
Railway  Company.  From  a  judgement  for  plaintiff,  defendant 
appeals.    Affirmed. 

Sutherland,  Van  Cott  &  Allison,  for  appellant. 
Rogers  &  Street  and  IV.  R,  White,  for  respondent. 

Straup,  J.  1.  This  is  an  action  for  personal  injuries.  The 
substance  of  the  complaint  is  that  appellant  unnecessarily,  neg^- 
lig^ently,  and  wantonly  permitted  steam  to  escape  from  one  of 
its  eng^ines  in  its  freight  yard,  where  the  respondent  was  eng^a^ed 
in  unloading  stoves  from  a  box  car  onto  a  dray,  thereby  fric^ht- 
enin^  his  team,  and  in  failing  to  gfive  sisals  or  warning^  of  the 
approach  of  the  engine.  A  verdict  was  had  in  favor  of  respond- 
ent, and  appellant  appeals. 

The  material  facts,  as  disclosed  by  the  evidence  of  respondent, 
show :  That  there  were  a  number  of  tracks  in  appellant's  freight 
yard  at  Salt  Lake  City,  where  the  accident  happened,  running 
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north  and  south.  Respondent  was  there  unloading  stoves  from 
a  box  car,  standing  on  what  was  called  the  ''team  track,"  onto  a 
dray  drawn  by  a  team  of  horses.  The  stoves  were  shipped  and 
belongfed  to  the  Western  Moline  Plow  Company,  who  had  en- 
f^fa^ed  the  Salt  Lake  City  Transfer  Company  to  convey  the 
^oods  from  the  car  to  its  place  of  business.  Respondent  was  in 
the  employ  of  the  transfer  company.  The  box  car  containing 
the  stoves  was  placed  by  appellant  on  the  team  track,  there  to 
be  unloaded,  and  the  ^oods  to  be  received  1^  the  plow  company. 
About  40  feet  east  of  this  track  was  another  track  running" 
parallel  with  it.  Respondent  had  backed  his  team  opposite  the 
door  of  the  box  car,  so  that  his  team  was  facings:  east.  Whfle 
there,  with  others,  enj^a^ed  in  loading  stoves,  appellant  propelled 
an  eng^ine  upon  and  along^  the  east  track,  passing^  respondent's 
team,  and  stopped  to  the  north  of  them  about  90  or  a  100  feet. 
As  the  engine  was  standing  there,  the  respondent  and  others 
noticed  a  man  leaning  out  of  the  cab  window,  whom  they  took 
to  be  the  engineer,  and  also  saw  a  man  standing  in  the  grang^ay 
looking:  to  the  west.  The  ^ound  was  level,  no  objects  inter- 
vening^. It  was  broad  daylig^ht.  Respondent  could  plainly  see 
the  men  on  the  en^ne,  and  the  eng^ineer  as  plainly  could  see 
respondent's  team  and  the  men  working^  about  the  dray.  While 
the  engine  was  standing  at  said  place,  respondent  finished  load- 
ing, drove  his  dray  up  about  3  feet,  and  began  to  tie  his  load  at 
the  back  end.  To  do  that,  it  was  necessary  for  him  to  drive  up 
that  distance.  While  tying  the  stoves  in  the  dray,  the  said  en- 
gine, which  had  been  standing  about  5  or  10  minutes,  without 
giving  any  signal  or  warning,  was  put  in  motion  and  run  south 
about  as  fast  as  a  horse  would  trot,  and,  when  opposite  re- 
spondent's team,  steam  was  permitted  to  escape  from  the  engine 
and  against  the  horses,  causing  them  with  a  flash  to  suddenly 
bolt  back,  pinning  respondent  against  the  box  car,  and  injuring 
him.  The  heads  of  the  horses  were  about  8  feet  from  the 
engine.  Respondent  saw  the  engine  standing  north  of  him,  and 
saw  what  he  took  to  be  the  engineer  in  his  proper  place  in  the 
cab ;  but,  as  stated  by  him,  he  did  not  know  how  long  the  engine 
would  stay  where  it  was,  and  did  not  know  what  they  were  goin^ 
to  do  with  it.  The  manner  in  which  the  engine  was  operated 
and  the  circumstances  of  the  transaction  are  best  described  in 
the  language  of  the  witnesses  themselves : 

One  witness,  who  was  standing  in  the  car  door,  stated: 
"While  he  [respondent]  was  engaged  in  tying  the  rope  from  one 
side  of  the  hind  end  to  the  other,  I  observed  an  engine  going 
south  on  the  track  just  east  of  and  adjacent  to  the  track  on 
which  the  box  car  was  standing.  At  that  time  I  saw  steam 
which  came  from  the  engine.  It  made  a  noise.  I  didn't  exactly 
see  the  steam  come  from  the  engine  but  I  could  see  it  come  kind 
of  under  the  engine  and  raise  up  in  the  horses'  faces.  When  it 
first  came  in  contact  with  the  horses  it  struck  them  about  on 
their  knees,  I  should  judge,  and  then  it  raised  up  over  their 
heads.     When  the  steam  came  in  contact  with  the  horses'  l^s 
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and  heads,  they  backed  very  quickly,  and  it  caufjfht  Mr.  Hickey 
between  the  drav  and  the  car.  I  noticed  that  the  steam  came 
from  the  bottom  of  the  en^^fine  down  near  the  isfround.  I  did 
not  notice  that  the  steam  went  down,  instead  of  f^foin^  up.  It 
went  more  straight  out.  I  couldn't  say  just  where  it  came  from, 
for  the  horses  were  between  where  I  stood  and  where  it  came 
from,  so  I  couldn't  see.  It  came  from  the  side  of  the  en^ne 
toward  the  .bottom."  Another  witness  to  the  transaction  stated : 
"When  I  first  saw  it  [the  enj^fine]  on  this  occasion,  they  backed 
in  from  the  south,  f^oitif^  north,  with  three  or  four  cars,  and 
stopped,  I  should  jud^e,  about  100  feet  from  the  car  where  we 
were  working.  I  saw  it  there,  and  saw  the  enjg^neer  and  fire- 
man, I  suppose.  They  were  dressed  in  overalls  and  cap.  I  re- 
member about  the  time  that  the  dray  was  loaded.  Mr.  Hickey 
was  ri^ht  in  behind  the  dray  at  the  time.  The  dray  had  been 
moved  up  for  the  purpose  of  roping^  the  ranges  in,  and  he  was 
doingf  that  work.  I  was  standing  in  the  car  door,  and  Mr. 
Hickey  was  on  the  g^round  below  me.  We  had  just  finished 
loading  up  this  dray,  and  Mr.  Hickey  drove  the  team  up  and 
stepped  in  between  the  car  and  the  dray  to  rope  those  ranjgfes  and 
stoves  on,  and  all  at  once  this  eng^ine  came  up,  and  ri^ht  in 
front  of  those  horses  they  shot  off  steam  rijgfht  from  the  cylinder. 
They  came  back  with  such  a  sudden  move  that  Mr.  Hickey  did 
not  have  time  to  g^et  out,  and  was  crowded  ri^ht  in  there.  The 
engfine  went  on  a  little  farther  and  stopped,  and  one  of  the 
parties,  the  fireman  or  the  engfineer,  came  back.  He  looked  at 
Mr.  Hickey,  who  was  then  lyin^  on  the  ground.  When  the  en- 
gine shot  off  the  steam  it  was  rifarht  in  front  of  the  horses,  about 
six  or  eififht  feet  from  their  heads.  As  near  as  I  can  recollect 
the  engine  was  almost  directly  opposite,  and  almost  in  the  head 
of  the  horses,  when  the  steam  escaped.  When  they  shot  off 
steam  that  way  from  the  cylinder  it  sounded  like  'Shi !  shi !  shi !' 
I  saw  the  steam,  and  it  came  from  the  cylinder  cocks  of  this 
en^ne.  The  steam  shot  up  in  front  of  the  horses  and  raised  un. 
It  was  all  under  the  horses'  feet,  and  it  came  up  over  their  heads. 
I  couldn't  say  how  far  it  ascended  in  the  air  above  the  ground. 
It  covered  the  horses'  heads,  and  was  above  the  heads  of  the 
horses.  When  the  steam  was  discharged,  the  horses  backed  with 
a  quick  motion,  with  this  man  behind  the  dray."  On  cross- 
examination,  this  witness  stated:  "The  reason  I  said  it  came 
from  the  cylinder  cocks  is  because  I  don't  see  how  it  would  get 
out  of  the  cylinder  unless  it  did.  I  do  not  know  of  any  other 
place  that  it  would  come  out.  I  saw  the  steam  come  out,  and  I 
judged  it  came  from  the  cylinder  cocks,  and  that  is  because  I 
don't  know  of  any  other  place  in  the  cylinder  that  it  could  go 
out."  On  redirect  he  stated:  "When  the  steam  came  out  from 
the  en^ne.  it  went  down  to  the  ground  and  up." 

Respondent  also  put  in  considerable  evidence  of  expert  wit- 
nesses, describings  the  mechanism  of  a  steam  engine,  the  position 
of  the  cylinder,  cylinder  cocks,  channel  cocks,  steam  chest,  the 
automatic  or  relief  valve^  and  the  offices  and  functions  of  these 
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various  parts ;  that  the  cylinder  cocks  are  located  underneath  the 
cylinder,  the  latter  bein^  about  from  10  to  12  inches  from  the 
g^round,  and  are  situate  on  the  rig"ht-hand  side  of  the  eng^ineer, 
and  are  worked  by  him  either  by  hand  or  foot,  and  are  under 
his  control;  that  when  an  en^ne  stands  for  some  little  while 
there  is  some  condensation  of  steam,  which  gfoes  down  into  the 
cylinder,  but  that  there  should  not  be  any  condensation  of  steam 
to  amount  to  anything;,  where  an  engine  had  stood  .from  7  to  10 
minutes ;  that  the  steam  chest  is  on  top  of  the  cylinder,  and  that 
the  automatic  or  relief  valve  is  on  top  of  the  steam  chest,  and 
that  the  purpose  of  it  is  that,  if  there  is  any  leakage  of  steam, 
it  will  escape  from  the  valve,  and  to  let  the  steam  escape  while 
the  engine  is  standing  and  when  it  is  not  under  great  pressure ; 
that  where  an  engine  had  been  standing  on  a  level  track  from  5 
to  10  minutes,  and  then  moved  forward  a  distance  of  about  90 
feet,  it  would  not  be  necessary  to  discharge  steam  from  the 
cylinder;  that  under  such  circumstances  there  would  be  no 
"thumping"  or  "pounding"  of  the  cylinder  on  account  of  con- 
densation of  steam,  and  if  there  was  condensation  of  steam  in 
the  cylinder  the  engineer  could  discharge  it  while  the  engine 
was  standing  or  before  it  reached  a  distance  of  70  feet,  or  it 
could  be  held  without  injury  until  the  engine  had  tra^reled  a 
distance  of  100  feet — and  pat  in  other  evidence  tending  tti  show 
that,  under  all  the  circumstances,  it  was  not  necessary  to  dis- 
charge steam  at  the  time  and  place  it  was  discharged. 

Appellant  introduced  testimony  from  engineers,  who,  accord- 
ing to  the  dispatcher's  train  sheet,  arrived  with  engines  and 
operated  in  the  yard  at  the  day  in  question;  but  all  of  them 
denied  any  such  circumstance  taking  place  as  testified  to  by  the 
plaintiff  and  his  witnesses,  or  as  to  the  escape  of  steam  and 
frightening  a  team,  or  injuring  the  plaintiff,  or  any  one.  The 
witnesses  for  appellant,  having  disclaimed  any  knowledge  of  the 
transaction,  gave,  therefore,  no  evidence  as  to  the  necessity  of 
the  escape  of  steam,  or  as  to  any  circumstance  attending  the 
transaction.  Appellant,  however,  put  in  expert  evidence  de- 
scribing and  explaining  the  construction  and  mechanism  of  a 
steam  engine,  the  position  of  the  steam  chest,  cylinder  cocks, 
and  relief  valves,  which  did  not  materially  differ  from  that  of 
respondent's  witnesses.  It  also  gave  evidence  tending  to  show 
that,  where  there  is  condensation  of  steam,  it  is  necessary  to 
open  the  cylinder  cocks,  so  as  to  relieve  the  cylinder  and  prevent 
damaging  it,  and  that  steam  may  escape,  not  only  from  the 
relief  valve,  but  from  the  steam  chest  joints,  and  from  imperfect 
oi  worn  packing  on  the  piston  rod,  and  that,  under  some  circum- 
stances, it  might  be  necessary  to  open  the  cylinder  cocks  after 
an  engine  had  been  standing  from  7  to  10  minutes,  and  then 
moved  from  75  to  100  feet;  but  some  of  them  stating  it  was 
dependent  upon  whether  there  were  any  persons  or  teams  in  the 
vicinity,  and  dependent  also  upon  the  manner  in  which  the 
engine  was  handled,  and  what  was  to  be  done  with  it,  and  some 
also  stating  that,  assuming  that  an  engine  was  ordinarily  safe 
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and  in  good  repair  and  steam  was  seen  coming  out  from  under 
the  engine,  they  would  say  it  came  from  the  cylinder  cocks  or 
the  channel  cocks,  both  of  which  are  under  the  control  of  the 
engineer.  Appellant  introduced  no  testimony  in  respect  to  the 
engine  in  question,  nor  any  evidence  with  respect  to  the  circum- 
stances nor  the  occasion  of  the  escape  of  steam  on  the  day  and 
at  the  place  in  question.  It,  however,  gave  evidence  as  to  the 
likelihood  of  the  condensation  of  steam  under  the  circumstances, 
hypothetically  put  to  experts,  and  that,  if  there  was  condensation 
of  steam  in  the  cylinder,  it  was  necessary  that  it  be  relieved 
therefrom,  in  order  to  prevent  damage  to  the  cylinder  and  the 
en^ne. 

2.  It  is  contended  by  appellant  that  its  motion  for  nonsuit 
ou^ht  to  have  been  sustained,  or  that  its  request  to  direct  a 
verdict  for  it  ought  to  have  been  given.  This  is  claimed  upon  the 
grounds  that  there  was  no  evidence  showing  negligence  upon 
tiie  part  of  the  appellant,  for  that  it  is  urged  that  the  evidence 
does  not  show  that  the  steam  escaped  from  such  portion  of  the 
engine  as  was  under  the  control  of  the  engineer,  and  that,  at 
any  event,  it  is  not  shown  that  the  escape  of  the  steam  was  un- 
necessary and  unusual  or  was  done  negligently,  and  that  the 
evidence  affirmatively  shows  that  the  plaintiff  was  guilty  of 
contributory  negligence  in  going  behind  his  dray,  and  in  not 
observing  a  proper  lookout  for  the  engine,  and  in  not  blocking 
the  wheels  of  his  dray.  It  is  claimed  by  appellant  that,  if  the 
steam  escaped  from  the  automatic  valve,  or  some  appliance  over 
which  the  engineer  had  no  control,  appellant  was  not  liable; 
that  to  render  it  liable  it  was  incumbent  on  respondent  to  show 
that  the  steam  escaped  from  the  cylinder  cocks,  or  some  ap- 
pliance under  the  control  of  the  engineer;  that  the  evidence 
shows  the  steam  may  have  come  from  the  one  as  well  as  the 
other;  and  that,  even  though  the  steam  came  from  the  cylinder 
cocks,  the  evidence  does  not  show  its  emission  was  unnecessary 
and  unusual,  or  done  negligently.  Assuming,  without  deciding, 
that,  if  the  steam  escaped  from  the  automatic  or  relief  valve, 
appellant  is  not  liable,  and  that  respondent  must  show  it  was 
emitted  from  the  cylinder  cocks  or  some  appliance  under  the 
control  of  the  engineer,  we  are  of  the  opinion  that  the  evidence 
was  sufficient  to  warrant  a  finding  of  the  jury  of  such  latter 
fact.  While  the  positive  and  direct  statement  of  the  witness 
Harris,  on  his  direct  examination,  that  the  steam  did  escape 
from  the  cylinder  cocks,  was  somewhat  weakened  on  cross- 
examination,  and  to  some  extent  made  to  appear  that  he  came  to 
that  conclusion  because  he  did  not  know  where  else  it  could 
come  from,  y^t  the  jury  could  well  arrive  at  the  fact  that  the 
steam  came  from  the  cylinder  cocks,  from  the  description  given 
them  of  the  position  on  the  engine  of  the  automatic  valve,  the 
cylinder  cocks,  and  the  course  the  steam  took  as  it  escaped  from 
the  engine,  and  from  the  office  and  functions  performed  bv  its 
various  parts  as  explained  to  the  jury  by  the  experts  and  by 
drawings  and  illustrations.    The  evidence  shows  that  the  auto- 
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matic  valve  was  on  top  of  the  steam  chest,  while  the  cylinder 
cocks  were  underneath  and  at  each  end  of  the  cylinder,  which 
was  from  10  to  20  inches  from  the  g^round.  It  appears,  as 
testified  to  by  some  witnesses,  that  the  steam  came  from  tinder 
the  eng^ine,  and  by  others  that  it  shot  out  agfainst  the  knees  of 
the  horses,  and  arose  up  over  their  heads;  and  there  was  evi- 
dence on  the  part  of  the  experts  that,  if  they  saw  steam  come 
from  under  an  eng^ine  which  was  in  ordinary  g^ood  repair,  they 
would  say  it  came  from  the  cylinder  cocks  or  channel  cocks, 
both  of  which  were  under  the  control  of  the  eng^ineer,  as  was 
also  shown  by  the  evidence.  It  was  also  shown  that  the  purpose 
of  the  automatic  valve  was  to  let  the  steam  escape  while  the 
engine  is  standing  still  and  when  it  was  not  under  great  pressure, 
although  there  may,  under  some  circumstances,  steam  escape 
from  the  automatic  valve  while  the  engine  is  running,  depending, 
however,  largely  upon  the  manner  in  which  the  engine  is  handled. 
We  therefore  conclude,  from  all  the  evidence  and  circumstances 
in  the  case,  there  was  sufficient  evidence  from  which  the  jury 
could  well  find  the  fact  that  the  steam  escaped  from  the  cylinder 
cocks  at  the  time  in  question. 

We  are  also  of  the  opinion  that  the  evidence  is  sufficient  to 
authorize  the  jury  to  find  the  fact  that  it  was  unnecessarily  per- 
mitted to  escape,  and  done  under  circumstances  from  which  the 
jury  could  say  it  amounted  to  negligence.  The  only  claim 
made  by  which  it  can  be  said  that  any  necessity  existed  for  the 
escape  of  the  steam  from  the  cylinder  cocks  was  that  while  the 
engine  stood  there  might  have  been,  and  probably  was,  con- 
densation of  steam  in  the  cylinder  in  such  quantity  as  to  require 
it  to  be  removed,  and  the  cylinder  relieved  therefrom,  in  order 
to  avoid  damaging  the  cylinder  and  engine.  But,  to  the  con- 
trary, there  is  evidence  to  show,  and  from  which  the  jury  could 
well  find,  that  such  was  not  the  fact,  and  that  ordinarily,  under 
the  circumstances  as  shown  by  the  evidence,  considering  the 
length  of  time  that  the  engine  stood,  the  level  ground,  the  con- 
dition of  the  weather,  and  the  other  circumstances  shown,  there 
would  be  no  substantial  or  sufficient  condensation  of  steam  re- 
quiring it  to  be  removed  from  the  cylinder,  and  that,  if  there 
was  such  condensation  of  steam,  it  well  could  have  been  re- 
moved before  the  engine  was  put  in  motion,  or  before  the 
engine  arrived  at  the  place  where  the  team  stood,  or,  that  the 
engine,  without  injury  or  damage,  could  have  been  operated 
past  the  horses  before  discharging  the  condensed  steam.  The 
jury  were  authorized  in  finding  that  the  engineer  saw  the  team 
and  the  men  about  the  dray  engaged  in  loading ;  and  there  being 
evidence  to  show  that  the  steam  was  discharged  from  the  cyl- 
inder cocks  against  the  horses  when  the  engine  was  opposite 
them,  and  there  being  evidence  showing  that,  if  there  was  any 
occasion  to  relieve  the  cylinder  from  the  condensed  steam,  it 
could  have  been  done  before  the  engine  was  put  in  motion,  or 
before  it  reached  the  team,  or  after  it  passed  them,  the  jur\' 
were  warranted  in  finding  that  the  steam  was  unnecessarily  dis- 
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char^fcd  at  the  particular  time,  and  was  not  done  with  that  pru- 
dence and  care  that  one  operatin>2^  an  engine  under  the  circum- 
stances should  have  used,  and  was,  therefore,  done  ne^lig:ently. 
While  it  is  true  appellant  had  the  ri^ht  to  operate  its  en)2^ine  in 
xht  yard  at  the  time  and  place  in  question,  and  to  make  the  usual 
and  necessary  noises  incident  to  such  operation,  includiri^  the 
usual  and  necessary  escape  of  steam,  and  that  for  \hi  makinii^ 
of  such  noises,  if  made  neither  unnecessarily  nor  negligently, 
<.ppellant  would  not  be  (iabie  although  the  team  took  fright 
ihereby  ant',  injured  respondent.  On  the  oth^r  hand,  if  such 
noises  were  made  unnecessarily  or  negligently,  and  thereby  re- 
spondent's team  took  fright,  resulting  in  his  injury,  appellant 
would  be  liable.  It  was  well  stated :  "The  inquiry  in  every  case, 
therefore,  must  be  whether  the  company  was  exercising  its 
rights  in  this  respect  in  a  lawful  and  reasonable  manner,  with  a 
due  regard  to  the  rights  of  others  who  may  be  lawfully  traveling 
in  the  vicinity  of  the  railroad  track ;  for  it  must  be  obvious  that 
what  may  be  due  care  in  a  thinly  settled  neighborhood  or  near 
an  unfrequented  road  would  be  sheer  negligence  in  a  thickly 
settled  town  and  on  a  street  along  which  horses  were  being 
momentarily  driven.  Now,  in  the  present  case,  we  think  it 
appears  that  the  engine,  although  within  the  company's  yard, 
was  not  managed  with  a  due  regard  to  the  rights  of  the  plaintiff, 
who  was  lawfully  and  in  the  exercise  of  proper  care  crossing  its 
track.  It  does  not  appear  that  the  engine  might  not  have 
stopped  at  a  much  greater  distance  from  the  street,  and  where 
the  steam  might  have  been  blown  off  without  the  danger  of 
frightening  horses  lawfully  crossing  its  track."  Petersburg  R, 
R.  Co.  V.  Kite,  81  Va.  767. 

It  should  also  be  conceded  that  respondent  was  rightfully  in 
the  yard  and  engaged  in  a  lawful  pursuit,  not  only  with  ap- 
pellant's bare  knowledge  and  consent,  but  by  its  recognition  of 
his  right.  It  owed  a  duty  to  him  commensurate  with  those 
rights,  and  to  so  operate  and  handle  its  engines  and  cars  as  not 
to  needlessly  or  unnecessarily  expose  him  to  injury.  The  jury 
were  well  authorized  to  find  that  the  presence  of  respondent  and 
that  of  his  team  were  known,  or  ought  to  have  been  known,  to 
the  engineer.  While  the  team  was  standing  facing  east  be- 
tween the  two  tracks,  but  40  feet  apart,  the  engine  was  operated 
past  them,  and  stopped  to  the  north  of  them  about  90  or  100 
feet,  where  the  engine  stood  for  5  or  10  minutes,  during  all  of 
which  time  the  team  remained  and  the  loading  was  going  on. 
During  part  of  this  time  the  engineer  was  leaning  out  of  the  cab 
window,  and,  when  he  put  his  engine  in  motion^  the  jury  were 
justified  in  finding  that  the  team  and  men  working  about 
the  car  and  dray  was  seen  and  observed  by  him.  Where 
teamsters,  under  such  circumstances  as  here,  are  rightfully  in 
the  yard  of  appellant  engaged  at  lawful  work,  it  owes  them 
a  duty  of  all  reasonable  care  and  vigilance  in  the  movements 
and  operation  of  its  engines  and  cars  to  avoid  injuring 
them.    Xewson  z\  N.  Y.  C.  R.  Co.,  29  N.  Y.  385 ;  Chicago,  etc., 
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R.  Co.  V.  Goebel,  119  III.  515,  10  N.  E.  369;  Stinson  v.  N.  Y. 
C.  R.  Co.,  32  N.  Y.  333,  88  Am.  Dec.  332 ;  Watson  v,  Wabash, 
etc.,  R.  R.  Co.,  66  Iowa,  164,  23  N.  W.  380.  Here  it  may  be 
said  the  team  took  fright,  not  only  from  the  mere  noise  of  the 
escaping^  steam,  but  from  the  fact  that  the  steam  was  discharged 
against  them.  The  jury  may  well  have  found  that,  as  the  team 
was  but  8  or  10  feet  from  the  engine  and  in  plain  view  of  the 
engineer,  he  ought  to  have  known  that  the  escaping  steam  ivas 
liable  to  strike  the  team,  and,  if  so,  it  would  be  greatly  dis- 
turbed, and  injury  likely  to  ensue.  It  was,  therefore,  a  question 
of  fact  for  the  jury  to  say  whether  the  engineer,  at  the  time  and 
place  in  question,  was  in  the  exercise  of  ordinary  care,  and  as 
to  whether  the  escaping  steam  was  needlessly  or  negligently 
permitted.  23  Am.  &  Eng.  Enc.  Law,  744;  2  Shear.  &  Red. 
Neg.  §  426;  Weil  v,  St.  L.  S.  W.  R.  Co.,  64  Ark.  535,  43  S.  W. 
967;  2  Thomp.  Com.  on  Neg.  §§  1922-1925;  Railway  Co.  v. 
Harmon,  47  111.  298.  95  Am.  Dec.  489 ;  Kalbus  v,  Abbott  et  aL 
(Wis.)  46  N.  W.  810-;  Mitchell  v,  Nashville,  etc.,  R.  Co.  (Tenn.) 
45  S.  W.  337,  40  L.  R.  A.  426;  Hahn  v.  S.  P.  R.  R.  Co.,  51  CaL 
605;  Presby  v.  Grand  Trunk  Ry.  (N.  H.)  22  Atl.  554. 

The  claim  made  that  respondent  was  guilty  of  negligence  as 
matter  of  law  is  not  tenable.  He  wa,s  where  he  had  a  right  ta 
be,  and  was  rightfully  engaged  at  and  about  his  work.  His 
team  was  gentle,  and  accustomed  to  being  about  the  yard  and 
about  moving  trains,  and  ordinarily  was  not  disturbed  by  their 
ordinary  operations.  At  the  time  of  the  accident  he  was  en- 
gaged in  the  performance  of  a  necessary  and  proper  act — ^that  of 
tying  the  hind  end  of  the  dray.  To  do  so,  it  was  necessary  that 
the  dray  should  be  moved  a  few  feet  from  the  box  car.  The  act 
which  caused  his  injury  was,  as  found  by  the  juns  the  needless 
discharging  of  steam  against  his  team.  Ought  he,  in  the  ex- 
ercise of  ordinary  care,  to  have  anticipated  such  an  act  and 
guarded  against  its  consequences?  If  so,  what  precaution  ought 
he  to  have  taken?  We  can  but  say  that  he  was  required  to  use 
all  the  reasonable  care  that  a  prudent  man  under  like  circum- 
stances would  have  used.  Whether  respondent  came  up  to  that 
standard  or  not  was  a  question  of  fact.  It  was  dependent  upon 
the  situation  of  the  premises,  the  things  there  done  and  about 
to  be  done,  together  with  all  the  facts  and  circumstances  sur- 
rounding the  case.  It  is  said  he  ought  to  have  blocked  the  drav 
wheels;  he  should  not  have  gone  behind  the  wagon  at  the  time 
he  did;  when  he  drove  up  his  team,  he  ought  to  have  turned  it 
north,  facing  the  engine.  We  cannot,  as  matter  of  law  or  ab- 
stractly, say  the  doing  or  not  doing  of  these  and  like  things  is 
negligence.  For  us  here  concretely  to  say  the  doing  or  not  doing 
of  these  things  was  negligence  on  the  part  of  respondent,  when 
considered  in  light  of  all  the  circumstances,  is  ourselves  to 
measure  the  conduct  and  actions  of  respondent  by  what  we 
think  a  reasonably  prudent  man  would  have  done  under  like 
conditions,  and  then  to  assert  that  respondent  did  or  did  not 
come  up  to  that  standard.     It  is  quite  apparent  that  to  do  or 
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not  to  do  these  thing^s  may  be  negligence  in  some  cases  as  matters 
of  fact,  in  others  not,  and  is  dependent  upon  time,  place,  and 
circumstances.  Here  the  evidence  shows  it  was  reasonably  nec- 
essary-, in  loading,  to  back  the  wagon  against  the  car,  which 
resulted  in  the  team  facing  east.  When  the  wagon  was  loaded, 
ip  order  to  tie  the  back  end,  it  was  necessary  that  it  be  driven 
up.  To  now  say,  as  matter  of  law,  in  a  freight  yard  of  nu- 
merous tracks,  upon  which  different  engines  and  cars  are  being 
operated,  respondent  should  have  turned  his  team  facing  north 
and  facing  the  engine,  and  that  anything  done  short  of  this  was 
n^ligence,  is  most  certainly  invading  the  province  of  the  jury; 
and  the  trior  of  the  fact  might  very  pertinently  assert  such  an 
act  would  not  have  rendered  the  team  less  susceptible  to  fright  or 
disturbance,  or  made  respondent's  position  more  safe  from  ap- 
pellant's negligent  act.  Furthermore,  there  is  evidence  to  war- 
rant a  finding  that  the  team  became  disturbed  and  dashed  back, 
not  from  the  mere  noise  of  escaping  steam,  but  from  its  having 
been  discharged  against  it.  By  their  verdict  the  jury  has  found 
this  was  done  negligently.  To  now  say  that  respondent  ought 
to  have  anticipated  this  act  of  negligence,  and  to  have  guarded 
against  its  consequences  by  the  doing  or  not  doing  of  these  or 
like  things  complained  of,  is  to  say  that  one  is  in  duty  bound  to 
anticipate  the  negligence  of  another.  True,  respondent  knew  the 
engine  was  standing  where  it  was,  90  or  100  feet  from  his  team, 
and  that  when  it  started  up  it  was  as  apt  to  go  south,  past  him, 
as  to  go  north,  away  from  him.  The  consequences  of  the  ordi- 
nary and  usual  operations  of  the  engine  he  was  in  duty  bound 
to  anticipate,  and  to  use  ordinary  care  to  avoid  them.  But  the 
whole  duty  to  avoid  consequences  of  appellant's  operation  of  its 
engine  did  not  rest  upon  respondent.  Each  owed  to  the  other  a 
duty,  and  use  of  ordinary  care.  Respondent  had  the  right  to 
expect  that  use  of  care  from  appellant.  In  order  that  he  may 
be  freed  from  the  charge  of  contributory  negligence,  he  was  not 
required  to  expect  or  anticipate  this  care  on  the  part  of  appellant 
would  not  be  observed,  and  that,  when  the  engine  was  opposite 
his  team,  steam  would  be  negligently,  as  found  by  the  jury, 
emitted  from  the  engine  and  discharged  against  his  team,  and 
therefore  should  have  guarded  against  consequences  of  such  an 
act.  Upon  consideration  of  the  whole  matter,  we  are  clearly  of 
opinion  that  respondent's  acts  and  conduct,  like  that  of  appellant, 
were  here  questions  of  fact  for  the  jury,  and  their  finding  thereon 
is  conclusive. 

3.  It  is  also  contended  that  the  following  request  of  the  ap- 
pellant should  have  been  given:  "Therefore  the  court  further 
instructs  you  that  if  the  evidence  in  this  case  shows  that  the 
escape  of  steam  may  be  either  from  an  appliance  over  which 
the  employees  have  control  or  from  an  automatic  appliance  which 
is  outside  of  their  control,  and  the  evidence  does  not  show  af- 
firmatively that  the  escape  of  steam  was  not  from  such  automatic 
appliance,  then  your  verdict  must  be  for  the  defendant."  With- 
out deciding  whether  the  request  accurately  states  the  law  (see 
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Presby  v.  Grand  Trunk  Ry.  [N.  H.]  22  Atl.  554;  Keech  v. 
Rome,  etc.,  R.  R.  Co.,  59  Hun,  617,  13  N.  Y.  Supp.  149;  Rail- 
way V,  Simon  [Tex.  Civ.  App.]  54  S.  W.  309;  Duvall  v.  Ry. 
Co.  [Md.]  21  Atl.  496),  it  is  sufficient  for  us  here  to  say  that 
the  substance  of  the  above  request  was  g^ven  by  the  court- 
After  the  court  charg^ed  the  jury  that  the  burden  was  on  the 
plaintiff  to  establish  by  a  preponderance  of  the  evidence  the 
allegations  of  his  complaint,  naming^  them,  before  he  was  en- 
titled to  a  verdict,  it  then  stated:  "He  must  further  establish 
by  a  preponderance  of  the  evidence  that  the  escape  of  steam  from 
the  engine  at  the  time  and  place  under  the  circumstances  sho'wm 
by  the  evidence  was  the  result  of  some  act  or  omission  of  an 
employee  or  employees  of  the  defendant  company,  which  such 
employee  or  employees  could  have  controlled.  Before  you  are 
warranted  in  finding^  a  verdict  for  the  plaintiff  in  this  case,  it 
must  appear  from  the  evidence,  not  only  that  the  steam  was 
permitted  to  escape  from  the  engine,  and  that  the  escape  of 
such  steam  was  a  matter  under  the  control  of  the  employees, 
but  it  must  be  shown  further  that  the  escape  of  such  steam  ac 
the  time  and  place  and  under  the  circumstances  shown  by  the 
evidence  was  both  unusual  and  unnecessary,  or  that  it  was 
recklessly  and  wantonly  done,  or  with  the  intention  of  frighten- 
ing plaintiff's  team.  You  are  further  instructed  that  the  defend- 
ant railway  company  has  the  right  to  operate  its  railroad  and 
make  the  usual  noises  and  permit  the  usual  escape  of  steam 
from  its  engine  which  are  incident  to  the  use  of  such  engine. 
The  court  further  instructs  you  that  negligence  upon  the  part 
of  the  defendant  company  cannot  be  inferred  from  the  mere 
fact  that  this  accident  happened,  nor  from  the  fact  that  steam 
escaped  or  was  permitted  to  escape  from  the  engine.  The 
plaintiff  must  further  show  that  the  escape  of  steam  at  the  time 
and  place,  and  under  the  circumstances  shown  by  the  evidence 
in  the  case  was  not  in  the  exercise  of  ordinary  care  and  pru- 
dence." It  will  thus  be  seen  that  the  jury  were  several  times 
told  that,  in  order  to  find  for  the  plaintiff,  they  must  find  by  a 
preponderance  of  the  evidence  that  the  escape  of  steam  was  a 
matter  under  the  control  of  the  employees  operating  the  engine, 
and  that  such  escape  of  steam  was  unusual  and  unnecessary,  or 
was  done  negligently  or  intentionally. 

4.  It  is  also  claimed  that  the  court  erred  in  admitting  in  evi- 
dence testimony  to  the  effect  that,  when  the  engine  was  started 
and  put  in  motion,  and  operated  towards  respondent's  team, 
no  signal  or  warning  was  given.  The  failure  to  give  signals  or 
warnings  was  alleged  in  the  complaint  as  negligence.  Such 
evidence  was,  therefore,  competent  to  prove  such  alleged  acts 
of  negligence,  and  also  as  bearing  upon  the  care  of  the  engineer 
in  handling  and  operating  his  engine,  and  as  to  whether  he  was 
operating  it  with  due  regard  for  the  rights  of  respondent,  and 
also  as  bearing  upon  the  contributory  negligence  of  respondent. 
Christenson  v.  Railway  (Utah)  80  Pac.  746.  And  for  like 
reasons  the  court  did  not  err  when  stating  to  the  jury  the  sub- 
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Stance  of  the  complaint,  this  alleged  act  of  ne^li^ence  in  connec- 
tion with  and  amon^  the  other  alle|?ations  of  negflif^fence. 

5.  Appellant  also  complains  because  the  court  refused  to  f^ve 
the  following  request:  "Therefore,  if  you  find  that  the  plaintiff, 
in  Roingf  behind  his  dray  without  blocking  its  wheels  or  taktnf^ 
any  other  precautions  for  his  own  safety,  or  without  keepinf^f  a 
lookout  for  the  approach  of  the  engine,  or  arran^in^  for  another 
person  to  do  so,  was  not  in  the  exercise  of  ordinary  care  for  his 
own  safety,  and  that  such  neglect  upon  his  part  proximately 
contributed  to  his  injury,  then  your  verdict  should  be  for  the 
defendant,"  The  court  fully  and  accurately  charged  the  jury 
on  the  question  of  contributory  neg^li^ence  and  the  care  to  Ix- 
used  by  respondent,  and  said  all  that  was  necessary  to  be  stated 
to  fifive  the  jury  a  correct  understanding  of  the  law  on  the  sub- 
ject. The  court  was  not  called  upon,  nor  was  it  proper,  to 
sing^le  out  one  or  two  isolated  facts,  and  confine  the  jury  to 
those  particulars  narrated,  without  notice  of  others  that  the\' 
mi^ht  have  thought  important.  In  determining^  whether  the 
respondent  was  ^ilty  of  contributory  nefi:li^ence,  "the  jury  is 
bound  to  consider  all  the  evidence  and  circiunstances  bearing: 
upon  the  question,  and  not  select  one  particular  prominent  fact 
or  circumstance  as  controllings  the  case  to  the  exclusion  of 
others."  Railway  Co.  v.  Ives,  144  U.  S.  433,  12  Sup.  Ct.  67Q, 
36  L.  Ed.  485 ;  Leak  v.  Railway  Co.,  9  Utah,  246,  33  Pac.  1045 ; 
Id.,  163  U.  S.  280,  16  Sup.  Ct.  1020,  41  L.  Ed.  160.  For  the 
reason  that  the  court  fully  covered  the  g^round  of  contributory 
wegliRcnce  in  its  charg^e  to  the  jury,  and  for  the  reason  that  ^his 
request  was  too  much  upon  the  weigfht  of  the  evidence,  it  was 
not  error  for  the  court  to  refuse  it. 

6.  It  is  also  contended  that  the  court  erred  in  refusing^  to  ^ive 
the  italicized  portion  of  the  following^  request:  "You  are  futther 
charged  that  the  mere  fact  that  the  accident  has  happened  is  not 
sufficient  proof  to  charg^e  the  defendant  with  neg^li^ence.  The 
burden  of  proving^  negfligfence  rests  on  the  party  allegfing^  it,  and 
when  a  person  charg^es  neg^li^ence  on  the  part  of  another  as  a 
cause  of  action  he  must  prove  the  negfligfence  by  a  preponderance 
of  the  evidence.  And  in  this  case,  if  the  jury  finds  that  the 
weight  of  the  CTndence  is  in  favor  of  the  defendant,  or  that  it  \s 
equally  balanced,  then  the  plaintiff  cannot  recoi^er,  and  you 
should  find  the  issues  for  the  defendant/'  From  the  portions  of 
the  charge  already  quoted,  we  think  the  substance  of  this  request 
was  ^ven  to  the  jury.  It  is  conceded  that  the  substance  thereof 
was  given,  except  the  italicized  portion.  In  addition  to  the 
charge  already  quoted  the  court  said:  "The  burden  of  proof  is 
upon  the  plaintiff  in  this  case,  and  it  is  necessary,  before  he  is 
entitled  to  a  verdict  at  your  hands,  that  he  should  establish  by 
a  preponderance  of  the  evidence  the  allegations  of  his  com- 
plaint"— stating  them.  The  court  further  charged:  "By  a  pre- 
ponderance of  the  evidence  is  meant  the  greater  weight  of  the 
evidence;  that  which  is  the  more  convincing  as  to  its  truth," 
etc.    It  many  times  has  been  said,  and  it  has  become  settled  law. 
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that  it  is  sufficient  if  the  jury  were  properly  instructed  in  sub- 
stance, and  that  the  court  need  not  adopt  the  form  of  lang^a^e 
presented  by  counsel;  but  it  may  choose  that  form  of  lang^a^e 
which  it  deems  best  adapted  to  intellig^ently  state  the  law  to  the 
jury  on  the  requested  subject-matter.  The  jury  here,  having- 
been  expressly  and  affirmatively  charg^ed  that  the  plaintiff,  be- 
fore he  was  entitled  to  a  verdict,  must  establish  his  case,  spe- 
cifically enumerating  the  propositions,  by  a  preponderance  of 
the  evidence,  defined  to  them  to  be  the  greater  weight  of  the 
evidence,  we  cannot  see  how  the  law  on  this  subject  would  have 
been  strengthened,  or  the  rights  of  appellant  better  guarded,  by 
also  stating  the  law  negatively  to  the  jury  as  appellant  requested. 
Where,  as  here,  the  court  charged  the  jury  that  the  burden  of 
proof  is  upon  the  plaintiff  to  establish  his  case  by  a  preponder- 
ance of  the  evidence,  it  is  not  required  to  give  a  request  in- 
structing them  that,  if  the  evidence  is  equally  balanced,  they 
should  find  for  the  defendant.  International,  etc.,  R.  Co.  v. 
Villareal  (Tex.  Civ.  App.)  82  S.  W.  1063;  Harper  v.  State,  etc., 
101  Ind.  109. 

We  are  cited  to  the  case  of  Wells  v.  Construction  Co.,  27 
Utah  524,  76  Pac.  560,  in  support  of  appellant's  contention. 
That  portion  of  the  request,  "that  the  mere  fact  that  the  acci- 
dent has  happened  is  not  sufficient  proof  to  charge  the  defendant 
with  negligence,"  not  given  in  the  Wells  Case,  and  the  principal 
point  under  discussion  in  that  case,  was  given  in  the  case  at 
bar.  In  that  particular,  the  cases  are  unlike.  Further,  in  the 
case  at  bar  the  court  more  fully  and  specifically  charged  the 
jury  on  the  questions  of  burden  of  proof  and  preponderance 
of  evidence  than  was  done  in  the  Wells  Case;  and  in  this  par- 
ticular the  two  cases  are  dissimilar.  In  the  Wells  Case,  in 
effect,  it  was  held  that  the  substance  of  the  request  was  not 
contained  in  the  charge.  In  the  case  at  bar  we  think  the  sub- 
stance of  the  request  is  contained  in  the  charge.  We  are,  how- 
ever, of  the  opinion  that  the  particular  portion  of  the  request 
(the  italicized  portion)  here  not  given,  and  complained  of,  under 
the  issues  as  submitted  to  the  jury,  does  not  correctly  state  the 
law.  Such  a  statement  of  law  would  be  correct,  where  the  case 
submitted  to  the  jury  consists  solely  of  issues  upon  the  com- 
plaint; for  then  the  burden  of  proof  rests  upon  the  plaintiff  on 
all  the  issuable  facts.  But  here  there  was  an  affirmative  plea  of 
contributory  negligence,  which  was  an  issuable  fact,  and,  as 
such,  was  submitted  to  the  jury,  upon  which,  under  the  unani- 
mous holding  of  this  court,  the  burden  of  proof  rested  upon  the 
appellant.  The  language  of  this  portion  of  the  request  is  open 
to  the  construction,  and  therefore  objectionable,  that  plaintiff 
could  recover  only  by  having  every  point  or  issue  found  in  his 
favor  by  the  greater  weight  of  evidence.  In  other  words,  if  the 
evidence  on  the  issue  of  contributory  negligence  was  "equally 
balanced."  plaintiff  could  not  recover.  We  think  the  correct 
rule  is  that  where  the  case  as  submitted  to  the  jury  does  not 
consist  solely  of  the  issues  upon  the  complaint,  but  also  includes 
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the.  affirmative  issues  raised  by  the  defendant,  it  is  not  error  for 
the  court  to  refuse  like  requests.  Richelieu  Hotel  Co.  v.  Inter- 
national, etc.,  Co.,  140  111.  248,  29  N.  E.  1044.  33  Am.  St.  Rep. 
234;  1  Blashfield  on  Instructions,  §  349.  It  is  true  there  is 
some  force  to  the  contention  that  this  portion  of  the  request* 
relates  alone  to  the  preceding^  statement  that  the  burden  of 
proving  ne^li^ence  rests  upon  him  who  charged  it,  and,  with 
such  construction,  it  was  not  objectionable.  But  by  the  later 
phrase,  "and  in  this  case  if  the  jury  find,"  etc.,  they  were  liable 
to  apply  it  to  all  the  issuable  facts,  including:  the  one  of  con- 
tributory neg^li^ence,  and  therefore  it  was  misleading,  and  should 
not  have  been  g^iven.  So  far  as  the  Wells  Case  is  in  conflict 
with  the  views  herein  expressed,  it  is  overruled. 

The  judgement  of  the  court  below  is  therefore  affirmed,  with 
costs. 

McCarty,  J.,  concurs. 


Chicago  Southern  Rv.  Co.  v,  Nolin. 

(Supreme  Court  of  Illinois,  April  17,  1906. 
[77  N.  E.  Rep.  435.] 


Eminent  Domain — Railroads — Right  of  Way — Elements  of  Dam- 
age.*— In  proceedings  to  condemn  land  for  a  railroad  riglit  of  way 
through  a  stock  farm,  the  jury  may  consider  the  increase  in  the  risk 
of  loss  to  the  owner  from  fire  and  the  increased  damage  to  live  stock, 
if  any,  only  so  far  as  it  effects  a  depreciation  in  the  market  value  of 
the  land  not  taken;  damage  to  stock  or  from  loss  by  fire  which  may 
result  from  the  negligence  of  the  railroad  being  too  remote  to  be  con- 
sidered in  such  proceedings. 

Trial — Instructions — Refusal  of  Request^-^It  is  not  error  for  the 
court  to  refuse  a  request  to  cfharge  substantially  covered  by  instruc- 
tions given. 

Appeal  from  Iroquois  County  Court;  Frank  Harry,  Jud^e. 

Proceedings  by  the  Chicago  Southern  Railway  Company 
ag^ainst  William  T.  Nolin  to  condemn  a  rig^ht  of  way  over  de- 
fendant's farm.  From  a  judgement  authorizing  plaintiff  to  take 
possession  of  the  strip  of  land  required  on  payment  to  defendant 
of  respective  sums  awarded  by  the  verdict  of  a  jury,  the  railroad 
company  appeals.    Affirmed. 

Appellant,  the  Chicago  Southern  Railway  Company,  filed  a 
petition  in  the  county  court  of  Iroquois  county  for  condemnation 
of  a  strip  of  land  across  the  farm  of  William  T.  Nolin,  the 
appellee,  which  is  situated  in  Iroquois  county.  The  strip  extends 
north  and  south  through  the  farm.    The  south  950.7  feet  of  the 

*For  the  authorities  in  this  series  on  the  question  whether  danger 
to  property  not  taken  from  fires  set  by  locomotives  may  be  element 
of  damages  in  condemnation  proceedings  by  a  railros^d,  see  foot-note 
appended  to  Illinois,  etc.,  Ry.  Co.  v.  Ring  (111.),  19  R.  R.  R.  675,  42 
Am.  &  Eng.  R.  Gas.,  N.  S.,  675. 
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Strip  is  200  feet  in  width  and  the  balance  is  100  feet  in  width. 
Nolin  filed  a  cross-petition,  praying^  that  damages  to  the  balance 
of  the  farm,  caused  by  the  location,  construction,  and  operation 
of  the  railroad,  be  ascertained  and  awarded  to  him  in  said 
proceedinjar.  A  trial  was  had  before  a  jury,  and  a  verdict  re- 
turned awarding  Nolin  $1,527.63  as  compensation  for  the  land 
proposed  to  be  taken  and  $5,000  as  damages  to  the  balance  of 
the  farm.  The  court  entered  an  order  and  judgment  authoriz- 
ing the  railway  company  to  take  possession  of  the  strip  of  land 
described  in  its  petition  upon  payment  to  Nolin  of  the  respective 
sums  awarded  to  him  by  the  verdict  of  the  jury.  The  railway 
coiYipany  appeals  to  this  court. 

The  farm  of  appellee  consists  of  348  acres  in  a  compact  body. 
The  proposed  right  of  way  extends  through  the  middle  of  the 
farm,  leaving  approximately  163  acres  on  the  east  side  thereof 
and  174  acres  on  the  west  side.     The  right  of  way  itself  takes 
11.751  acres.    The  farm  has  been  used  for  a  number  of  years  by 
Nolin  for  raising  registered  stock  and  is  well  adapted  for  that 
purpose.    Sugar  creek,  which  supplies  water  for  stock  purposes, 
runs  across  the  southeast  comer  of  the  farm,  but  does  not  touch 
any  of  the  land  west  of  the  proposed  right  of  way,  and  there  is 
no  water  for  stock  on  that  side.    Numerous  frame  buildings  are 
located  on  the  farm.    On  the  right  of  way  are  a  large  corncrib, 
with  a  capacity  of  over  10,000  bushels  of  grain,  a  covered  feed 
rack  and  a  scalehouse.     It  was  agreed  upon  the  trial  that  the 
jury  should  award  $500  as  damages  to  the  land  not  taken  on 
account  of  the  expense  of  removing  these  buildings  from  the 
right  of  way,  and  by  stipulation  it  was  agreed  that  Nolin  should 
retain  the  ownership  of  these  buildings,  and  should  have  until 
June  10,  1905,  to  remove  them  from  the  right  of  way.     Com- 
mencing 125  feet  east  of  the  right  of  way  and  extending  east  for 
a   distance   of  about   500   feet  are  numerous   frame  buildings, 
consisting  of  a  sheep  barn,  horse  barn,  cattle  barn,  granary, 
buggy  shed,   toolhouse,   residence,   smokehouse,   hoghouse,   and 
poultry  houses.     The  bams,  sheds,  and  granary  are  connected 
with  feed  lots.    The  feed  lot  surrounding  the  cow  bam  contains 
a  grove,  consisting  of  about  160  walnut,  oak,  wild  cherry,  and 
locust  trees.     These  trees  furnish  shade  and  protection  for  the 
stock.     The  right  of  way  takes  part  of  this  feed  lot  and  about 
70  of  the  trees.     Two  houses  for  tenants  are  on  other  parts  of 
the  farm;  one  being  about  250  feet  west  of  the  right  of  way 
aijd  the  other  in  the  northeast  comer  of  the  farm. 

The  petitioner  stipulated  that  it  would  construct  two  farm 
crossings  on  its  right  of  way  on  the  farm  at  two  designated 
points;  that  it  would  extend  certain  tiling,  which  terminates 
west  of  its  right  of  way,  so  that  water  emptied  from  the  tile 
would  not  be  obstructed  by  the  right  of  way;  that  it  would 
construct  a  bridge  over  Sugar  creek  immediately  south  of 
Nolin's  farm,  with  such  spans  as  may  be  required  by  law  in 
order  not  to  unnecessarily  impair  the  usefulness  of  the  stream. 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S        333 

Chicafiro  Southern  Ry.  Co.  v,  Nolin 

and  that  it  would  erect  a  leg^al  fence  on  each  side  of  the  strip 
as  soon  as  rails  were  laid  on  the  rig;^ht  of  way. 

The  jury  viewed  the  premises  before  returning:  their  verdict. 

It  was  stipulated  before  trial  that  the  fair  cash  market  value 
of  the  land  taken  is  $130  per  acre,  amounting^  in  the  ag^^e^te 
to  $1,527.63,  which  is  the  amount  awarded  therefor  by  the  jury. 
The  only  controversy  in  the  case  relates  to  the  damages  to  the 
remainder  of  the  farm. 

Appellant  assigns  as  error  the  action  of  the  trial  court  in  re- 
fusing to  exclude  the  testimony  of  certain  witnesses  for  appellee, 
the  giving:  of  appellee's  fourth  and  ninth  instructions,  and  the 
refusal  to  gfive  appellant's  first,  second,  and  third  instructions. 

/.   Zr.    O'Donnell,    T,   F.   Donovan,   and   Morris   &  Hooper 
(Montgomery  &  Hart,  of  counsel),  for  appellant. 
Dyer  &  WcUlbridge  and  O.  F,  Morgan,  for  appellee. 

Scott,  J.  (after  stating^  the  facts).  At  the  close  of  all  the 
evidence  in  the  case  the  petitioner  moved  the  court  to  exclude 
from  the  consideration  of  the  jury  the  testimony  of  one  Lockhart, 
a  witness  who  testified  on  behalf  of  Nolin  as  to  the  damag^es 
to  lands  not  taken,  for  the  reason  that  he  included  in  his  estimate 
improper  elements  of  damag^es.  The  motion  was  denied.  The 
same  motion  was  made  as  to  the  testimony  of  other  witnesses 
who  testified  on  Nolin's  behalf.  Petitioner  here  contends  that  it 
was  error  to  overrule  these  motions.  These  witnesses,  after  testi- 
fying^ on  their  direct  examination  to  an  amount  that  the  portion 
of  the  farm  not  taken  would  be  depreciated  in  value  by  the  taking 
of  the  strip  for  railroad  purposes,  in  answer  to  questions  pro- 
pounded on  cross-examination,  stated  that  in  fixing  such  amount 
tliey  had  taken  into  consideration,  among  other  things,  the  in- 
creased danger  from  fire  and  the  danger  to  live  stock  from  the 
operation  of  the  proposed  railroad. 

It  is  also  urged  that  the  court  erred  in  giving  to  the  jury  the 
defendant's  fourth  instruction,  which  told  the  jury  that  the 
measure  of  damages  to  the  lands  not  taken  would  be  "the  differ- 
ence in  their  fair  cash  market  value  before  the  construction  of 
the  road  and  after  its  construction,"  and  that  in  fixing  such 
damages,  if  any,  the  jury  might  take  into  consideration,  among 
other  things,  the  danger  to  live  stock  and  the  danger  of  the  es- 
cape of  fire  attendant  upon  the  operation  of  the  railroad,  in  so 
far  as  it  appeared  from  the  evidence  and  the  view  of  the  premises 
that  such  dangers,  or  either  of  them,  would  depreciate  the  fair 
cash  market  value  of  lands  not  taken.  The  objection  urged  to 
this  instruction  and  to  the  evidence  mentioned  above  is  that  both 
included  improper  elements,  namely,  the  danger  to  live  stock 
and  the  increased  risk  of  loss  from  fire. 

It  has  been  often  decided  by  this  court  that  the  only  question 
for  the  determination  of  the  jury,  so  far  as  land  not  taken  is 
concerned,  is  the  amount,  if  any,  of  its  depreciation  in  market 
value,  and,  if  the  danger  of  loss  from  fire  or  the  danger  of  loss 
by  flie  killing  or  injury  of  live  stock  in  fact  depreciates  the 
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value  of  land  not  taken,  such  dangers,  sing^ly,  tog^ether,  or  in 
connection  with  other  like  matters,  afford  a  proper  basis  upon 
which  a  witness  may  estimate  damages,  and  are  proper  elements 
to  be  considered  by  the  jury  in  determining-  whether  the  land  not 
taken  will  actually  be  depreciated  in  market  value,  and,  if  so,  to 
what  extent.    In  the  case  of  Chicago,  Peoria  &  St.  Louis  Rail- 
way Co.  V.  Greiney,  137  111.  628,  it  is  said  at  page  633,  25  N,  E. 
798,  at  page  799:    "The  recovery  can  only  be  for  the  deprecia- 
tion in  the  market  value  of  the  land  not  taken,  and  the  jurj''  were 
expressly  told,  in  an  instruction  given  at  the  instance  of   ap- 
pellant, that  they  were  *not  authorized  by  law  to  allow  anything^, 
by  their  verdict,  by  reason  of  any  supposed  damage  to  stock 
from  the  use  of  said  right  of  way  for  railroad  purposes,  or  for 
damage  to  the  person  of  the  landowner  or  any  member  of  his 
family,  or  the  damage  to  stock  by  reason  of  the  taking  and  subse- 
quent using  of  said  right  of  way;  that  the  law  considers   the 
probable  damage  to  stock  or  to  the  family  of  the  landowner  as 
too  remote  and  speculative  to  be  considered  in  estimating  the 
just  compensation  to  be  paid  for  such  right  of  way.'    A  depre- 
ciation in  the  market  value  of  the  land  is  quite  a  different  things, 
and  whether  that  is  because  of  the  inconvenient  shape  of  fields, 
nonaccess  from  one  part  to  another  caused  by  the  building  of 
the  road,  or  from  injuries  anticipated  to  property  from  its  opera- 
tion, the  result  is  the  same,  and  is  solely  because  of  the  buildingf 
and  operating  of  the  road,  and  therefore  to  be  compensated  for 
by  the  appellant.    The  material  inquiry  is  the  fact  of  depreciation 
in  market  value,  but  it  is  within  the  province  of  the  jury  to  in- 
quire whether  the  facts  thus  recited  exist,  and,  if  they  exist, 
whether  they  cause  a  depreciation,  and,  if  any,  its  extent,  in  the 
market  value."    That  the  jury  may  consider  whether  or  not  the 
danger  of  fire  from  passing  engines  will  depreciate  the  value  of 
land  not  taken  has  been  expressly  held  to  be  the  law  in  each  of 
the  following  additional  cases:     Keithsburg  &  Eastern  Railroad 
Co.  V.  Henry,  79  111.  290;  Chicago,  Paducah  &  Memphis  Rail- 
road Co.  V.  Atterbury,  156  111.  281,  40  N.  E.  862 ;  Illinois,  Iowa 
&  Minnesota  Railway  Co.  v.  Ring,  219  111.  91,  76  N.  E.  83.    These 
authorities  conclusively  settle  the  question  in  this  state. 

On  the  other  hand,  the  law  is,  and  it  is  proper  to  instruct  the 
jury,  that  the  railroad  company  is  bound  to  use  the  best  en- 
gines, equipped  with  the  most  improved  appliances  to  prevent 
the  escape  of  fire  and  consequent  damage  or  loss  resulting  there- 
from, and  that  for  negligence  in  that  regard  the  company  would 
thereafter  be  responsible,  and  the  jury  should  not  consider  any 
loss  or  damage  that  may  arise  from  such  negligence  in  arriving: 
at  a  verdict  (Jones  v,  Chicago  &  Iowa  Railroad  Co.,  68  111.  380; 
Chicago,  Peoria  &  St.  Louis  Railway  Co.  v,  Greiney,  supra; 
Chicago,  Peoria  &  St.  Louis  Railway  Co.  v,  Eaton,  136  111.  9, 
26  N.  E.  575 ;  Illinois,  Iowa  &  Minnesota  Railway  Co.  v.  Free- 
man, 210  111.  270,  71  N.  E.  444),  and  in  the  case  at  bar  an  in- 
struction to  this  effect  was  given  by  the  court  at  the  request  of 
the  petitioner.     The  distinction  is  this:     It  is  proper  for  the 
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jury  to  consider  the  increased  risk  of  loss  from  fire  and  the  in- 
creased danger  to  live  stock  if,  and  in  so  far  as,  the  market 
value  of  land  not  taken  is  thereby  depreciated;  but  it  is  not 
proper  for  the  jury  to  anticipate  damages  of  any  character  which 
may,  but  will  not  certainly,  result  from  the  operation  of  the  rail- 
road and  allow  anything  by  their  verdict  for  such  anticipated 
damages.  Damagfes  which  may  in  the  future  follow  upon  the 
happening^  of  some  possible,  but  uncertain,  event,  are  not  for 
their  consideration.  Whether  the  value  of  the  land  not  taken  will 
be  depreciated  in  the  market  by  increased  danger  from  fire  or  by 
increased  dangler  to  live  stock  is  for  their  consideration. 

It  follows  that  the  motions  to  strike  out  the  testimony  were 
properly  overruled,  and  that  there  was  no  error  in  g^iving;  the 
fourth  instruction. 

The  same  objections  as  are  urg"ed  to  defendant's  fourth  instruc- 
tion are  urg^ed  to  his  ninth  instruction,  and,  in  addition,  it  is 
said  that  by  the  ninth  the  jury  were  authorized  to  base  their 
judgment  in  reference  to  the  amount  of  the  depreciation  in  the 
market  value  of  the  land  not  taken  upon  a  consideration  of  the 
ordinary  and  usual  manner  of  the  operation  of  the  road,  and  it 
is  said  that  this  left  it  to  the  jury  to  determine  what  would  be 
the  ordinary  and  usual  manner  of  the  operation  of  this  road. 
We  think  this  objection  without  merit.  The  jury,  from  their 
general  knowledge,  would  know  the  ordinary  and  usual  manner 
of  operating  railroads  in  this  state,  so  far  as  material  in  this 
cause,  and  it  was  proper  to  instruct  them  on  the  basis  that  they 
possessed  such  knowledge. 

Complaint  is  made  of  the  refusal  of  the  first  and  second  in- 
structions asked  by  petitioner.  Each  stated  an  accurate  proposi- 
tion of  law  and  might  well  have  been  given.  The  substance  of 
the  first,  however,  is  contained  in  the  twentieth  instruction  given 
at  the  request  of  the  petitioner,  while  the  proposition  embodied 
in  the  second  is  also  found  in  the  twenty-third  instruction  given 
at  the  request  of  the  petitioner. 

We  think  petitioner's  third  instruction  was  properly  refused, 
for  the  reason  that  it  might  have  led  the  jury  to  disregard  the 
effect,  if  any,  of  the  danger  to  live  stock  from  passing  trains,  on 
the  market  value  of  defendant's  lands  not  taken. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 
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(Supreme  Court  of  Appeals  of  West  Virginia,  Dec.  12,  1905.) 

[52  S.  £.  Rep.  499.] 

Street     Railroads— Grant  by    Municipal    Authorities— Effect.*— An 

ordinance,  passed  by  the  council  of  a  town,  granting  to  a  street  rail- 
way company  the  right  to  lay  its  track  and  operate  its  railway  in  the 
streets  of  the  town,  and  accepted  by  the  railway  company,  constitutes 
^  contract  between  the  town  and  such  company,  vesting  title  to  such 
right  or  easement  in  it,  unless  the  ordinance  contains  conditions  pre- 
cedent compliance  with  which  is  requisite  to  the  vesting  of  title. 

8ame — ^Forfeiture  of  Rightf — Such  right  may  be  forfeited  and  lost 
by  failure  to  comply  with  subsequent  conditions,  and,  if  the  ordinance 
expressly  provides  for  forfeiture  as  the  penalty  of  noncompliance  with 
conditions  specified  in  it,  substantial  performance  of  the  contract  as 
a  whole  constitutes  no  answer  to  a  proceeding  to  forfeit  for  failure 
to  comply  with  such  conditions,  however  slight  their  relative  importance 
may  be.  The  question  of  materiality  is,  in  such  case,  withdrawn  from 
the  courts  by  stipulations  of  the  contract. 

Same — Conditions — Nonperformance-t — ^A  street  railway  license  or 
privilege  in  a  street  may  be  forfeited  for  failure  to  lay  planks  of  pre- 
scribed dimensions  along  the  tails  of  its  track  in  front  of  improved 
property,  if  the  ordinance  expressly  gives  the  right  to  forfeit  it  for 
such  cause. 

♦For  the  authorities  in  this  series  relating  to  the  point  covered  by 
the  first  headnote  of  the  principal  case,  see  foot-notes  appended  to 
Virginia  P.  &  P.  Co.  v.  Commonwealth  (Va.),  18  R.  R.  R.  135,  41  Am 
&  Eng.  R.  Cas.,  N.  S.,  135;  Newport  News  &  O.  P.  Ry.  &  Elec.  Co. 
V.  Hampton  Roads  Ry.  &  Elec.  Co.  (Va.),  12  R,  R,  R.  543,  35  Am. 
&  Eng.  R.  Cas.,  N.  S.,  543  (company  had  no  vested  rights  preventing 
city  from  granting  to  another  street  railway  the  right  to  put  down  a 
double-track  car  line  on  the  street,  where  city  had  been  merely 
granted  permission  to  lay  a  double  track  on  the  street,  and,  instead 
of  taking  advantage  of  the  permission,  had  used  only  a  single  track7; 
Commonwealth  v.  Uwchlan  St.  Ry.  Co.  (P^.),  5  R.  R.  R.  376,  28  Am. 
&  Eng.  R.  Cas.,  N.  S.,  376  (charter  providing  for  construction  of  rail- 
way on  street  in  which  another  company  had  acquired  exclusive  priv- 
ilege was  invalid);  City  of  Reading  v.  United  Traction  Co.  (Pa.),  4 
R.  R.  R.  625,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  625  (contract  rights  of 
company  was  not  impaired  by  act  of  city  in  requiring  it  to  pave  street 
with  different  material  from  that  specified  by  ordinance  granting  fran- 
chise); Logansport  R.  Co.  v.  City  of  Logansport  (Ind.),  3  R.  R.  R. 
559,  26  Am.  &  £"£•  R>  Cas.,  N.  S.,  559;  foot-notes  appended  to  Mc- 
Hug^  V.  St.  Louis  Transit  Co.  (Mo.),  17  R.  R.  R.  349,  40  Am.  &  En^. 
R.  Cas.,  N.  S.,  349;  foot-notes  appended  to  Sluder  v.  St.  Louis  Transit 
Co.  (Mo.),  16  R.  R.  R.  293,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  293. 

tFor  the  authorities  in  this  series  on  the  subject  of  forfeiture  of 
right  to  use  streets  for  street  railway  purposes,  see  note,  17  Am.  & 
Eng.  R.  Cas.,  N.  S.,  622;  Millcreek  Tp.  v.  Erie  Rapid  Transit  St.  Ry. 
Co.  (Pa.),  13  R.  R.  R.  36,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  36  (forfeiture 
for  failure  to  build  road  in  time  designated);  Newport  News  &  O.  P. 
Ry.  &  Elec.  Co.  v.  Hampton  Roads  Ry.  &  Elec.  Co.  (Va.),  12  R.  R.  R, 
543,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  543  (waiver  of  forfeiture  not  the 
granting  of  new  privilege);  Cedar  Rapids  &  M.  City  Ry.  Co.  v.  City 
of  Cedar  Rapids  (Iowa),  5  R.  R.  R.  745,  28  Am.  &  Eng.  R.  Cas.,  N.  S., 
745  (city  not  deprived  of  right  to  repeal  ordinance  authorizing  con- 
struction of  street  railway,  by  colorable  action  of  company  in  com- 
mencing construction);  State  v.  Latrobe  (Md.),  1  Am.  &  Eng.  R.  Cas., 
N.  S.,  118  (forfeiture  of  municipal  grant  for  non-compliance  with  con- 
ditions with  respect  to  time  of  completion  of  road). 
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Equity — Relief  against  Forfeiture. — Equity  will  relieve  from  for- 
feitures for  nonperformance  of  covenants  other  than  those  for  the 
payment  of  money»  arising  out  of  accident,  mistake,  or  surprise,  and 
in  the  absence  of  willful  and  deliberate  refusal  to  perform  when  no 
pecuniary  injury  has  resulted  to  the  covens^ntee  and  the  wrong  done 
is  easily  remediable;  but  such  power  of  relief  is  discretionary,  and  will 
not  be  exercised  unless  the  delinquent  covenantor  is  able  and  willing 
to  immediately  perform  the  covenant. 

Same — EUiforcement  of  Forfeiture. — Equity  will  not  permit  the  en- 
forcement of  a  forfeiture  in  an  inequitable  and  oppressive  manneT, 
nor  a  perversion  thereof  to  purposes  other  ths^n  those  for  which  the 
power  of  forfeiture  has  been  reserved. 

Same — ^Oppressive  Conduct. — In  the  exercise  of  such  power,  under 
an  ordinance  of  a  municipal  corporation  prescribing  notice  and  speci- 
fication of  cause  as  a  necessary  preliminary  step,  the  officers  of  such 
corporation  must  deal  fairly,  openly,  s^nd  frankly  with  the  party  whose 
riglits  they  attempt  to  take  away,  and  abstain  from  such  conduct  as 
will  work  a  surprise  upon  him.  Their  conduct  is  governed  by  sub- 
stantially the  same  rules  and  principles  as  apply  to  proceedings  by 
private  persons  under  similar  circumstances.  In  order  to  be  inequi- 
table and  oppressive,  their  conduct  need  not  be  actually  fraudulent. 
If  in  equity  and  conscience  it  is  oppressive  or  lacking  in  fairness, 
equity  will  relieve,  however  honest  and  sincere  the  parties  attempting 
to  forfeit  may  have  been. 

Appeal — Review — Discretion  of  Court. — The  discretion  of  the  court 
in  such  case  is  a  sound  legal  discretion,  subject  to  review,  and  the 
appellate  court  will  reverse  the  action  of  the  trial  court  when,  in  its 
opinion,  relief  has  been  improperly  denied. 

Street  Railroads— Use  of  Streets—Forfeiture  of  Right— Relief.— A 

declaration  of  forfeiture  of  a  street  railway  privilege  in  a  street  by  the 
council  of  a  town,  effected  by  repeal  of  the  ordinance  by  which  the 
privilege  was  granted,  pursuant  to  a  reservation  of  power  so  to  do,  for 
cause  and  after  notice,  has  not  the  force  and  effect  of  a  judicial  de- 
termination of  the  existence  of  cause  for  forfeiture,  and  does  not 
preclude  a  resort  to  the  courts  by  the  railway  company  for  vindication 
of  its  rights.  After  such  repeal,  pursuant  to  notice,  the  railway  com- 
pany may,  by  injunction,  prevent  the  town  authorities  from  removing 
or  disturbing  its  track,  if  no  cause  of  forfeiture  existed,  or  the  cir- 
cumstances shown  are  such  as  to  call  for  tfhe  exercise  of  equity  juris- 
diction to  relieve  from  forfeiture.  In  so  far  as  the  decision  in  Town 
of  Davis  V.  Davis,  21  S.  E.  906,  40  W.  Va.  464,  imports  the  contrary 
of  the  foregoing  proposition,  it  is  re-examined  and  disapproved. 

Municipal  Corporations — Privileges  in  Highways — Police  Power. — ^ 
The  action  of  municipal  authorities  in  granting  and  revoking  priv- 
ileges and  licenses  in  highways  is  the  exercise  of  delegated  police 
power,  and  is  not  judicial  in  character. 

Certiorari — Actions  Reviewable. — Only  judicial  action  is  reviewable 
by  the  writ  of  certiorari  under  sections  2  and  3  of  chapter  110  of  the- 
Code  of  1899.  The  scope  of  the  writ  is  not  altered  by  the  statute  in 
respect  to  the  nature  of  the  proceedings  for  the  review  of  which  it 
may  be  had.    In  this  respect  it  remains  as  it  was  by  the  common  law. 

Street  Railroads — Construction — Consent  of  Municipal  Authorities. 

— Consent  of  the  board  of  commissioners  of  Ohio  county  to  the  op- 
eration of  a  street  railway  on  and  over  the  Cumberland  Road  in  said 
county  of  Ohio  does  not  confer  authority  upon  the  railway  company 
holding  such  permit  to  construct  and  operate  its  railway  on  and  over 
such  portion  of  said  road  as  lies  within  the  limits  of  the  town  of 
Triadelphia,  in  said  county,  without  the  consent  of  the  authorities  of 
said  town. 

(Syllabus  by  the  Court.) 
20  R  R  R->22 
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Appeal  from  Circuit  Court,  Ohio  County. 

Bill  by  the  Wheeling  &  Elm  Grove  Railroad  Company  ag^ainst 

the  town  of  Triadelphia  and  others.    Decree  for  defendants,  and 
plaintiff  appeals.    Reversed. 

Rehear ingf  denied  January  9,  1906. 

Henry  M,  Russell  and  Howard  &  Handlan,  for  appellant 
Alfred  Caldwell  and  Nelson  C.  Hubbard,  for  appellees. 

Po^FENBARGER,  J.  The  council  of  the  town  of  Triadelphia,  in 
Ohio  county,  having^  repealed  the  ordinance  under  which  the 
Wheeling:  &  Elm  Grove  Railroad  Company  had  been  operating 
its  street  railway  in  said  town,  and  caused  a  part  of  its  track  to 
be  taken  up,  said  railroad  company  obtained  a  temporary  injunc- 
tion, inhibitinjs:  the  town,  its  officers,  and  ag:ents  from  interfering^ 
with  its  road.  Thereupon  the  town  answered  the  bill,  alleg^ing: 
forfeiture  of  the  privileg^es  g^ranted  by  the  ordinance,  because  of 
failure  and  refusal  to  observe  and  perform  conditions,  and  pray- 
uig:,  by  way  of  affirmative  relief,  that  the  railroad  company  be 
enjoined  and  restrained  from  further  operating^  its  road  in  said 
town  and  compelled  to  remove  from  the  streets  thereof  its  poles, 
wires,  rails,  ties,  etc.,  and  restore  the  street  and  a  certain  bridgre, 
mentioned  in  the  bill,  to  the  condition  in  which  they  were  before 
the  construction  of  the  road,  unless  the  consent  of  the  town  to 
the  further  occupation  and  use  of  the  street  for  the  purpose 
aforesaid  should  be  obtained.  On  the  hearing^,  the  injunction 
was  dissolved  and  the  cross-relief  asked  for  by  the  town  granted. 
From  this  decree  said  company  has  appealed. 

The  ordinance  was  passed  on  the  31st  day  of  March,  1896, 
g^ranting:  to  the  Wheeling;  Suburban  Railway  Company,  its  suc- 
cessors and  assig^ns,  the  privilegfes  now  in  question,  and  that 
company  subsequently  assigned  the  same  to  said  Wheeling:  &  Elm 
Grove  Railway  Company.  Under  it,  the  road  was  constructed 
within  the  time  required.  The  forfeiture  is  not  for  nonuser  of 
the  franchise  or  privileg^e,  but  for  failure  to  comply  with  certain 
conditions  imposed  by  section  4  of  the  ordinance  in  the  following: 
clauses  thereof:  "Said  railway  company  shall  so  construct  its 
tracks  upon  the  roads  or  streets  hereinbefore  mentioned  that  at 
any  place  any  of  its  tracks  may  cross  any  road  or  street  within 
said  town,  the  said  railway  company  shall  at  every  such  place 
lay  its  track  or  tracks  on  a  level  with  the  surface  or  plane  of  said 
road  or  street  at  the  place  of  such  crossing:  and  shall  pave  with 
white  oak  planks  not  less  than  two  inches  thick  between  all  its 
rails  crossing:  such  road  or  street  and  shall  at  all  times  hereafter 
keep  and  maintain  the  said  paving:  or  planking:  in  g:ood  order 
and  repair  to  the  satisfaction  of  the  council  of  said  town.  Said 
company  shall  also  lay  and  maintain  a  white  oak  plank  two  inches 
thick  and  eig:ht  inches  wide  on  each  side  of  each  rail  along:  its 
track  in  front  of  all  improved  property."  To  enforce  compliance 
with  these  conditions  and  others  inserted  in  the  ordinance,  sec- 
tion  15  of  that  instrument  provided  as  follows:     "Should  the 
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WTieelin^  Suburban  Railway  Company  fail  to  fulfill  and  perform 
the  conditions  of  this  ordinance  or  comply  with  the  requirements 
thereof  upon  them,  or  do  those  thing^s  they  are  by  this  ordinance 
prohibited  from  doings,  the  said  town  may  ^ive  said  Wheeling 
Suburban  Railway  Company  notice  of  its  intention  to  repeal  this 
ordinance  and  revoke  and  annul  all  the  rig^hts,  powers  and 
privileg^es  by  this  ordinance  g'iven  by  said  town  to  said  Wheeling^ 
Suburban  Railway  Company,  and  stating  in  such  notice  in  what 
respect  said  Wheeling  Suburban  Railway  Company  have  failed 
to  fulfill  and  perform  the  conditions  of  this  ordinance  or  to  com- 
ply with  the  requirements  thereof  upon  them,  or  wherein  they 
have  done  any  of  those  things  they  are  by  this  ordinance  pro- 
hibited from  doing.  At  any  time  after  three  months  from  the 
service  of  such  notice  upon  the  president  or  secretary  of  said 
Wheeling  Suburban  Railway  Company  the  council  of  said  town 
may  repeal  this  ordinance  and  revoke  and  annul  the  rights, 
powers  and  privileges  by  this  ordinance  given  by  said  town  to 
said  Wheeling  Suburban  Railway  Company;  provided,  however, 
that  if  the  said  Wheeling  Suburban  Railway  Company  before 
such  repeal  and  revocation  and  annulling  shall  fulfill  and  per- 
form the  condition  or  conditions  of  this  ordinance  said  notice 
alleges  they  have  failed  to  fulfill  and  perform,  and  shall  comply 
with  the  requirement  or  requirements  of  this  ordinance  said 
notice  alleges  they  have  failed  to  comply  with,  and  shall  cease 
at  once  on  receipt  of  said  notice  to  do  any  of  those  things  that 
they  are  prohibited  from  doing  by  this  ordinance  which  said 
notice  states  they  have  been  doing,  said  council  shall  not  have 
the  power  to  repeal  and  revoke  and  annul  the  rights,  powers  and 
privileges  thereby  given  by  said  town  to  said  Wheeling  Suburban 
Railway  Company."  Notice  dated  August  28,  1901,  specifying, 
as  breaches  of  conditions,  elevation  of  the  tracks  above  the  level 
of  the  streets  at  the  crossings  of  Monroe  street  and  Clay  street, 
failure  in  part  to  pave  the  crossing  at  Clay  street,  and  failure 
to  lay  planks  along  the  rails  in  front  of  lots  24  to  33,  inclusive, 
except  a  short  strip  at  the  corner  of  lot  30,  was  served  upon  the 
railway  company.  Just  a  few  days  before  the  expiration  of  three 
months  from  the  date  of  service  of  said  notice,  said  company 
caused  its  track  to  be  lowered  at  the  crossings  and  some  plank 
to  be  put  down  at  the  places  specified  in  the  notice,  but  the  plank 
pavement  at  the  street  crossing  did  not  extend  entirely  across 
the  street,  and  the  planks  laid  along  the  tracks  in  front  of  im- 
proved property  were  not  of  the  width  required  by  the  ordinance. 
Many  of  them  were  only  five  inches  wide  and,  in  one  place,  for  a 
distance  of  about  90  feet  none  at  all  was  put  down,  and  the 
crossing  at  Monroe  street  was  left  too  high  by  about  five  inches. 
On  the  7th  day  of  December,  1901,  more  than  three  months  after 
the  date  of  the  service  of  the  notice,  the  council  of  the  town 
repealed  the  ordinance,  reciting  in  the  repealing  ordinance  the 
giving  of  the  notice  and  noncompliance  with  its  requirements. 
The  failure  to  comply  strictly  with  the  requirements  of  the  or- 
dinance is  not  denied  by  the  railway  company,  but  it  claims  to 
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have  substantially  complied  with  them,  and  also  that,  prior  to 
the  repealing  of  the  ordinance,  its  agents  applied  to  officials  of 
the  town  to  know  whether  there  was  any  objection  to  the  manner 
in  which  the  work  had  been  done,  and  expressed  a  willingness  to 
remedy  any  defects  in  it  which  might  be  suggested,  and  no  ob- 
jection was  made.  But  this  seems  to  have  occurred  after  the  re- 
peal of  the  ordinance.  The  railway  company's  own  witness  says 
it  was  afterward. 

In  addition  to  its  defense  of  substantial  compliance,  the  rail- 
way company  relies  upon  certain  ordinances  adopted  by  the 
commissioners  of  Ohio  county,  granting  to  it  the  privilege  of 
operating  its  railway  on  and  over  certain  portions  of  what  is 
known  as  the  Cumberland  Road,  including  that  portion  thereof 
which  runs  through  the  town  of  Triadelphia,  and  on  which  said 
railway  is  located,  through  said  town.  This  road  was  originally 
constructed  and  owned  by  the  government  of  the  United  States. 
In  1835,  the  government  ceded  to  the  several  states  through 
which  said  road  was  located  the  care  and  control  of  the  portions 
thereof  lying  respectively  within  said  states,  reserving  to  itself 
certain  rights  in  them.  By  this  compact  it  relieved  itself  of  the 
burden  of  maintaining  said  road  and  cast  it  upon  the  states,  but 
it  retained  the  right  to  use  the  same  free  of  charge  for  any 
governmental  purpose.  Searight  v,  Stokes,  3  How.  151,  11  L. 
Ed.  537;  Neil  v,  Ohio,  3  How.  720,  11  L.  Ed.  800;  Achison  t/. 
Huddleson,  12  How.  293,  13  L.  Ed.  993.  Upon  the  formation 'of 
the  state  of  West  Virginia,  that  portion  of  said  road  lying  within 
this  state  passed  under  its  control,  and,  by  statute,  the  manage- 
ment thereof  was  intrusted  to  the  board  of  public  works  of  the 
state.  By  an  act  of  the  Legislature,  passed  en  the  13th  day  of 
February,  1890,  the  care  and  control  of  so  much  of  said  road 
as  lies  within  the  county  of  Ohio,  together  with  all  the  rights, 
powers,  and  duties  in  relation  thereto,  belonging  to  the  board  of 
public  works  of  this  state  under  existing  laws,  including  power  to 
collect  tolls  on  said  road,  was  committed  to  the  board  of  commis- 
sioners of  said  county,  as  soon  as  said  board  should  pass  an 
ordinance  agreeing  to  accept  the  trust.  Soon  afterwards,  such 
ordinance  was  passed.  It  is  contended  now  that  the  town  of 
Triadelphia  has  no  control  of  that  part  of  said  road  which  lies 
within  its  limits,  and  that  the  railway  company  is  entitled  to  the 
use  and  occupation  thereof,  for  the  purposes  of  its  road,  under 
the  ordinances  passed  by  said  board  of  commissioners.  On  the 
other  hand,  it  is  urged  that  the  act  of  the  Legislature  of  Vir- 
ginia, passed  on  the  4th  day  of  February,  1840,  incorporating  the 
town  of  Triadelphia,  lying  on  both  sides  of  said  road,  and  con- 
ferring upon  it,  among  other  things,  the  power  '*to  regulate  and 
graduate  the  streets  and  alleys,  and  to  pave  the  same  if  deemed 
necessary,"  vested  in  said  town  all  the  right  and  title  to,  and 
power  over,  so  much  of  said  road  as  lies  within  its  territory  that 
the  state  of  Virginia  then  had.  Counsel  for  the  appellees  rely 
also  upon  section  5  of  article  11  of  the  Constitution  of  this  state, 
which  provides  that:    *'No  law  shall  be  passed  by  the  Legislature 
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granting^  the  right  to  construct  and  operate  a  street  railroad 
within  any  city,  town  or  incorporated  village,  without  requiring^ 
the  consent  of  the  local  authorities  having  the  control  of  the 
street  and  highway  proposed  to  be  occupied  by  such  street  rail- 
road/'   The  status  of  so  much  of  the  national  road  as  lies  within 
the  territory  of  the  town  of  Triadelphia  depends  upon  the  statu- 
tory provisions.    Chapter  56  of  the  Code,  concerning  the  board 
of  public  works  and  tolls  on  the  Cumberland  Road  and  other 
turnpikes,  provides  for  the  maintenance  of  said  road  and  turn- 
pikes, by  means  of  the  exaction  of  tolls^  and  this,  as  to  said 
Cumberland  Road,  was  done  by  the  board  of  public  works  of  the 
state,  until  its  care  and  control  were  transferred  to  Ohio  county 
by  the  act  hereinbefore  mentioned.    Section  21  of  chapter  39  of 
the  Code  provides  that  the  interest  which  belonged  to  the  st^te 
on  the  1st  day  of  July,  1868,  in  any  road  or  bridge  or  public 
landing  lying  wholly  or  in  part  within  the  limits  of  any  county 
is  transferred  to  and  shall  continue  vested  in  such  county,  so  far 
as  such  road,  bridge,  or  public  landing  is  within  the  said  county. 
But  the  Cumberland  Road  is  expressly  excepted  from  the  opera- 
tion of  said  section.     Section  31  of  chapter  43  of  the  Code  of 
1899  says :    "The  roads,  bridges  and  public  landings  transferred 
by  the  state  to  the  several  counties  in  which  they  are  situated 
shall  hereafter  be  regarded  as  county  roads,  bridges  and  land- 
ings."    Section  28  of  chapter  47,  relating  to  cities,  towns,  or 
villages,  says:    "The  council  of  such  city,  town  or  village  shall 
have  power  therein  to  lay  off,  vacate,  close,  open,  alter,  curb,  pave 
and  keep  in  good  repair,  roads,  streets,  alleys,  sidewalks,  cross- 
walks, drains  and  gutters,  for  the  use  of  the  public,  or  any  of  the 
citizens  thereof,  and  to  improve  and  light  the  same,  and  have  them 
kept  free  from  obstructions  on  or  over  them."    Section  33  of  chap- 
ter 43  of  the  Code  of  1899,  provides  that  no  road  or  landing  shall 
be  established  by  the  county  court  of  a  county  upon  or  through 
any  lot  in  any  incorporated  village,  town,  or  city  without  the 
consent  of  the  council  thereof. 

Aside  from  the  question  of  title  to  the  fee  in  public  roads  ly- 
ing within  incorporated  cities  and  towns,  courts  everywhere  in- 
cline to  the  view  that  such  corporations  have  certain  rights  and 
powers  respecting  such  public  roads.  When  there  are  no  express 
statutory  provisions  limiting  the  powers  of  the  county  authorities 
over  such  portions  of  the  public  roads,  and  the  General  Statute 
or  the  charters  of  cities  and  towns  confer  power  to  lay  out,  open, 
and  regulate  streets,  alleys,  and  walks,  portions  of  the  road  lying 
within  the  city  or  town  are  generally  held  to  be  under  the  control 
of  the  authorities  thereof  so  far  as  to  enable  them  to  keep  the 
same .  free  from  obstruction  and  in  good  condition  and  order  by 
improving  them.  State  v.  City  of  New  Brunswick,  30  N.  J. 
Law,  395 ;  Quinn  v.  Patterson,  27  X.  J.  Law,  35 ;  State  v.  Passaic 
Turnpike  Co.,  27  N.  J.  Law,  217;  State  z\  Jersey  City,  26  N.  J. 
Law,  444.  These  are  cases  of  turnpikes  and  plank  roads  owned 
by  private  corporations.  Dillon  on  Municipal  Corporations  (4th 
Ed.)  par.  676,  says:    "Throughout  the  United  States,  township. 
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county,  or  other  local  authorities  have  the  g^eneral  control  and 
supervision  over  the  ordinary  public  highway,  while  in  incor- 
porated towns  and  cities  this  power,  as  respects  streets,  is  usually 
conferred  upon  the  corporate  authorities.  When  the  jurisdiction 
and  power  in  the  one  is  excluded  by  the  charters  of  the  other  has 
g^iven  rise  to  nice  and  difficult  questions  of  oonstruction,  depend- 
ing upon  the  supposed  intentioo  of  the  Leg^islature,  to  be  gath- 
ered from  the  whole  course  of  legislation  on  the  subject  in  the 
particular  state,  and  with  reference  to  the  particular  municipal- 
ity." At  section  677  the  same  work  says:  "So,  by  statute  in 
Texas,  the  counties  had  a  general  authority  to  keep  in  repair 
the  public  highways  therein,  and  an  incorporated  town,  by  its 
charter,  had  the  right  to  improve  its  streets  and  alleys;  and  the 
question  arose  whether  the  county  or  town  authorities  had  power 
to  keep  in  repair  streets  or  highways  within  the  corporate  limits 
of  the  town.  The  court,  to  prevent  conflict  of  jurisdiction,  held 
that  the  town  had  exclusive  control  of  the  streets  and  highways 
therein.  So  it  is  held  in  Indiana,  that  the  General  Statutes  of  the 
state  in  relation  to  'public  highways*  do  not  apply  to  the  streets 
and  alleys  of  an  incorporated  town  or  city."  In  Norwich  %k 
Story,  25  Conn.  44,  such  provisions  in  the  charter  of  a  city,  read 
in  connection  with  the  general  laws  conferring  powers  upon  the 
county  authorities,  were  held  to  give  concurrent  jurisdiction  over 
the  highway  within  the  city  to  city  and  county  authorities. 

The  status  of  the  Cumberland  Road  seems  to  be  somewhat 
different  from  that  of  the  ordinary  county  road.  The  Legislature 
has  dealt  with  it  in  a  manner  different  from  that  in  which  it  has 
dealt  with  other  roads.  Whether  the  law  contemplated  its  main- 
tenance throughout  from  tolls,  until  its  transfer  to  the  author- 
ities of  Ohio  county,  is  not  clearly  indicated.  It  would  seem, 
however,  that  in  order  to  effectuate  the  purpose  of  its  main- 
tenance, the  Legislature  must  have  necessarily  retained  the  power 
of  maintenance  through  the  corporation  situated  on  it.  No  ex- 
press authority  is  conferred  upon  them  to  close  or  alter  it,  nor 
is  any  duty  laid  upon  them  to  maintain  it  according  to  any  par- 
ticular standard.  Hence,  if  the  state  did  not  retain  the  power  to 
keep  it  up,  the  portions  lying  within  the  town  might  have  become, 
or  might  yet  become,  so  dilapidated  and  out  of  repair  as  to  render 
the  whole  road  practically  useless.  Before  the  cession  of  the 
road  to  the  state,  the  government  expended  upon  it  large  amounts 
of  money,  and  stipulated  for  the  use  of  the  road  for  governmental 
purposes,  without  liability  for  future  expenses  or  cost  of  keeping 
it  in  repair.  By  allowing  the  road  or  any  part  of  it  to  fall  into 
decay,  the  state  might  become  guilty  of  recreancy  to  the  trust 
confided  in  it  by  the  national  government.  On  the  other  hand, 
as  the  towns  have  the  power  to  make,  construct,  and  keep  in  re- 
pair their  roads  and  streets,  it  seems  reasonable  to  say.  they 
might  improve,  repair,  and  maintain  such  portions  of  said  road  as 
lie  within  their  territories.  This  is  not  at  all  inconsistent  with 
the  rights  of  the  state  or  county.  Though  not  having  full  and 
complete  control  so  as  to  enable  them  to  impair  the  efficiency  of 
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the  road  as  a  state  road,  they  might  well  have  the  right  and 
power,  consistently  with  the  interests  of  the  state,  to  aid  in  keep- 
ing it  in  repair  and  to  add  to  the  work  done  by  the  state  such 
additional  work  and  expense  as  their  authorities  might  deem 
expedient  in  order  to  put  such  portions  of  it  in  a  higher  and 
better  state  of  repair  and  condition  than  other  portions  thereof. 
As  to  additional  burdens  upon  the  road,  a  reasonable  view  would 
be  that  the  state,  without  the  consent  of  the  authorities  of  the 
town,  would  have  no  right  or  power  to  place  upon  that  portion 
of  it  lying  within  the  town  anything  in  the  nature  of  an  obstruc- 
tion or  additional  burden.  The  town,  when  incorporated,  ac- 
cepted the  road  as  a  part  of  its  territory  without  any  such  burden, 
and  the  Constitution  withholds  from  the  Legislature  power  to 
grant  the  right  to  construct  a  street  railroad  within  any  city  or 
incorporated  village,  without  the  consent  of  its  authorities.  And 
the  state  may  have  the  power  to  say,  on  the  other  hand,  that  the 
town  shall  not  impair  the  efficiency  and  usefulness  of  its  road 
by  authorizing  the  construction  of  a  street  railway  upon  it.  The 
statutes  and  constitutional  provisions  must  be  harmonized,  if  pos- 
sible, so  that  all  may  have  effect.  By  giving  this  community  of 
interest  in  so  much  of  the  road  as  lies  within  the  town,  repujf- 
nancy  is  avoided,  and  the  rights  of  both  the  state  and  the  town 
protected.  Part  of  the  Cumberland  Road  was  taken  into  the 
town  by  express  legislative  authority.  The  town  accepted  it  as 
a  part  of  its  territory  in  its  then  condition.  No  change  occurred 
in  it  prior  to  the  adoption  of  the  present  Constitution,  and  that 
instrument  denies  to  the  Legislature  the  power  to  authorize  the 
invasion  of  any  town  by  a  street  railroad  without  its  consent. 
As  the  Legislature  has  no  power  to  do  this  in  any  ca^e,  it  could 
not  authorize  the  board  of  commissioners  of  Ohio  county  to  grant 
such  a  privilege  within  the  town.  In  view  of  this  situation,  the 
respective  rights  of  the  town,  and  of  the  state  or  Ohio  county, 
the  WHieeling  Suburban  Railwav  Company  took  the  precaution 
to  obtain  grants  of  privileges  in  that  part  of  the  road  lying  within 
the  town  of  Triadelphia  from  both  the  board  of  commissioners 
and  the  council  of  said  town.  Whether,  as  to  that  portion  of 
the  road,  it  was  necessary  to  nave  authority  from  said  board  of 
commissioners,  it  is  not  necessary  to  decide,  but  we  are  clearly 
of  the  opinion  that  it  was  necessar>'  to  have  authority  to  use  it 
from  the  council  of  the  town  of  Triadelphia.  The  grant  from 
the  town  of  permission  to  use  said  Cumberland  Road  and  con- 
tinuance thereof  being  conditions  precedent  to  its  rights  to  use 
it,  two  questions  arise:  First.  Assuming  that  there  has  been 
no  forfeiture  of  the  franchise  granted,  has  the  railway  company 
sought  the  proper  remedy  for  the  vindication  of  its  rights?  The 
council  of  the  town,  by  repealing  the  ordinance,  has  declared  a 
forfeiture.  What  is  the  effect  of  that  action?  What  is  the 
character  of  the  function  performed  in  declaring  the  forfeiture? 
Is  it  legislative,  executive,  or  judicial?  Second.  Does  the  ad- 
mitted failure  of  the  railway  company  to  comply  with  the  con- 


344        Voi<  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Wheeling,  etc.,  R.  Co.  v,  Triadelphia 

ditions  mentioned  operate  a  forfeiture,  independently  of  the  force 
and  effect  of  the  repeal  of  the  ordinance  ? 

No  objection  to  the  jurisdiction  in  equity  or  the  remedy   in- 
voked has  been  raised  by  counsel.     Both  sides  ask  an  adjudica- 
tion   upon    the    merits.      But  it  has  been  suggested  here,    in 
consultation,  that  the  action  of  the  council  in  repealing  the  or- 
dinance is  judicial  and  is  binding  upon  the  parties  until  reversed 
by  some  appellate  procedure,  in  consequence  of  which  resort  can- 
not be  had  to  a  court  of  equity  as  to  any  matter  involved  in,  or 
governed  by,  this  action  of  the  council.     If  this  be  true,  the 
remedy  is  certiorari,  under  the  statute.     Section  2,  c.  110,  Code 
1899.     But  is  it  true?     This  depends  upon  the  nature  of  the 
proceeding,  as  well  as  the  nature  and  scope  of  the  remedy  by 
certiorari.     That  writ  is  an  extraordinary  common-law  remedy, 
except  in  so  far  as  it  has  been  altered  by  statute.    Originally,  it 
could  be  invoked  only  to  review  judicial  proceedings,  and  to  cor- 
rect errors  of  law  apparent  on  admitted  and  established  facts. 
4  Enc.  PL  &  Pr.  11.     "The  office  of  a  writ  of  certiorari  is  to 
bring  to  a  superior  court  for  review  the  record  and  proceedings 
of  an  inferior  court,  an  officer,  or  a  tribunal  exercising  judicial 
functions,  to  the  end  that  the  validity  of  the  proceedings  may  be 
determined,  excesses  of  jurisdiction   restrained,   and  errors,   if 
any,  corrected.     It  is  not  essential,  however,  that  the  proceed- 
ings should  be  strictly  and  technically  judicial  in  the  sense  in 
which  that  word  is  used  when  applied  to  courts  of  justice,  but  it 
is  sufficient  if  they  are  quasi  judicial.     It  is  enough  if  they  act 
judicially  in  making  their  decision,  whatever  may  be  their  public 
character."    6  Cyc.  750;  Poe  v.  Machine  Works,  24  W.  Va.  517. 
Our  statute   (sections  2,  3,  c.   110,  Code  1899)   concerning  the 
remedy  by  certiorari  is  broad  in  its  language,  and,  upon  a  hasty 
reading  thereof,  would  seem  to  import  that  the  writ  is  applicable 
to  all  proceedings  before  county  courts,  municipal  councils,  jus- 
tices, and  other  tribunals ;  but  a  careful  examination  of  it  leads 
to  the  conclusion  that  it  does  not  broaden  the  scope  of  the  writ 
as  to  the  class  of  cases  to  which  it  applies.    It  says  the  writ  shall 
lie  in  every  case,  matter,  or  proceeding  before  a  county  court, 
council,  a  city,  town,  or  village,  justice,  or  other  inferior  tribunal, 
in  which  there  has  been  a  judgment  or  final  order,  or  a  judg- 
ment or  order  abridging  the  freedom  of  a  person.     What  is  the 
meaning  of  the  words  ''every  case,  matter  or  proceeding"?    Are 
they  to  be  taken  literally?     Why  did  the  Legislature  use  these 
terms?     A  very  good  reason  is  that  proceedings  reviewable  by 
writ  of  certiorari  are  such  in  their  very  nature  as  can  be  described 
only  by  the  use  of  general  terms.     They  are  proceedings  not 
according  to  the  course  of  the  common  law,  but  anomalous  pro- 
ceedings, various  in  number  and  unusual  in  kind.     Common-law 
proceedings  are  embraced  under  the  designations  of  the  forms  of 
action,  such  as  assumpsit,  debt,  covenant,  trespass,  trespass  on 
the  case,  ejectment,  and  others.     For  all  these,  the  writ  of  error 
is  the  process  for  review.    In  chancery  causes  the  remedy  is  by 
appeal.     But  proceedings  which  do  not  fall  within  these  classes 
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of  cases  are  indefinable  by  nature  and  must  be  referred  to  in 
general  terms.  This  difficulty  was  experienced  by  the  Legisla- 
ture, and  the  section  under  consideration  bears  evidence  of  it  on 
its  face,  in  the  description  of  the  classes  of  cases  to  which  cer- 
tiorari was  applicable  before  the  passage  of  that  statute.  It  says : 
"In  every  case,  matter  or  proceeding  in  which  certiorari  mig;ht 
be  issued  as  the  law  heretofore  has  been/*  Those  were  cases 
to  which  common-law  certiorari  was  applicable,  and  they  are 
described  in  the  exact  language  of  the  new  statute.  Prior  to  the 
passage  of  chapter  153,  pp.  487,  488,  §§  2,  3,  Acts  1882,  the 
present  statute,  we  had  no  similar  one  on  the  subject,  and  the 
writ  had  only  its  common-law  force.  This  statute  had  other 
purposes  than  an  increase  in  the  classes  to  which  the  writ  might 
apply.  Prior  to  its  enactment  this  mode  of  review  was  exercised 
before  final  judgment  This,  the  statute  cut  off  by  saying  the 
judgment  or  order  must  be  final,  unless  it  is  one  abridging  the 
freedom  of  a  person.  It  limited  the  right  to  review  in  civil  cases 
before  justices  to  those  in  which  the  amount  in  controversy, 
exclusive  of  interest  and  costs,  exceed  $15.  Prior  to  the  passage 
of  any  statute  on  the  subject,  the  reviewing  court  could  only 
consider  questions  of  law,  such  as  want  of  jurisdiction  in  the 
inferior  court  and  deviations  from  the  law  in  pronouncing  judg- 
ment upon  admitted  or  established  facts  disclosed  by  the  record. 
It  would  not  determine  questions  of  fact  nor  consider  the  evi- 
dence. This  statute  provides  that,  upon  the  hearing,  the  circuit 
court,  in  addition  to  determining  such  questions  as  might  have 
been  determined  as  the  law  was  before  its  passage,  shall  review 
the  judfi^ment,  order,  or  proceeding  of  the  inferior  court  or 
tribunal  upon  the  merits,  determine  all  questions  arising  on  the 
law  and  evidence,  and  render  such  judgment  or  make  such  order 
upon  the  whole  matter  as  law  and  justice  may  require.  No  de- 
cision of  this  court  has  ever  construed  the  statute  as  giving  the 
right  to  review  by  certiorari  as  to  cases,  matters,  or  proceedings 
nonjudicial  in  their  nature.  It  goes  to  a  county  court  in  cases 
of  election  contests.  Cunningham  v.  Squires,  2  \V.  \'a.  422,  98 
Am.  Dec.  770 ;  Burke  v.  Supervisors,  4  W.  Va.  371 ;  Dry  den  v. 
Swinburn,  15  W.  Va.  234;  State  ex  rel.  v.  McAllister,  38  W.  Va. 
485,  18  S.  E.  770,  24  L.  R.  A.  343.  But  these  are  all  adversary 
proceedings  involving  the  exercise  of  judicial  functions.  They 
involve  the  rights  of  parties  in  respect  to  matters  distinct  from 
the  exercise  of  legislative  or  police  power.  In  Brazie  v.  Com- 
missioners, 25  W.  Va.  213,  the  duties  of  election  canvassing 
boards  are  declared  to  be  quasi  judicial.  Tested  by  that  deci- 
sion, the  use  of  certiorari  to  review  such  proceedings  is  within 
the  limits  of  judicial  powers.  In  Board  of  Education  v.  Hopkins, 
19  \V.  Va.  84,  this  writ  was  given  to  review  the  action  of  a 
county  court  upon  a  sheriff's  settlement  respecting  an  allowance 
of  commissions  to  him.  It  was  a  matter  of  controversy  between 
the  sheriff  and  a  board  of  education  of  the  county,  and  the 
county  court  had  jurisdiction  to  the  extent  of  power  to  adjudge 
a  settlement  prima  facie  correct,  but  not  conclusive.    This  also, 
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as  to  the  sheriff,  was  a  matter  of  private  right,  the  determina- 
tion whereof  required  the  exercise  of  judicial  power.    The  judg- 
ment of  the  county  court,  for  the  time  being,  gav?  or  withheld 
commissions   claimed   by  him.     It  also   made   evidence    for    or 
against  him,  to  be  used  in  any  other  proceeding  for  the  final  and 
ultimate  determination  of  his  rights.    The  line  of  discrimination 
between  judicial  and  nonjudicial  functions  is  sometimes  difficult 
to  trace;  but  it  is  not  difficult  to  see  that  the  matters  above 
mentioned  stand  upon  a  very  different  footing  from  many  oth- 
ers, in  which  a  municipal  board  or  other  tribunal,  in  the  exercise 
of  its  legislative  or  police  power,  deals  with  the  rights  of  the 
citizen  who  has  no  official  connection  with  that  body,  such  as  a 
claim  to  office  or  a  right  to  commissions.    There  is  no  suggestion 
by  the  court  in  any  of  these  cases  that  the  action  reviewed  is 
not  judicial  or  that  the  writ  lies  to  review  nonjudicial  actions 
Town  of  Davis  v,  Davis,  40  W.  Va.  464,  21  S.  E.  906,  presents 
a  different  and  anomalous  illustration  of  the  writ,  holding  it  to  be 
appropriate  to  review  the  action  of  a  town  council  in  declaring 
a  certain  thing  a  nuisance  and  abating  it  as  such ;  but  the  court 
was  careful  there  to  say  the  act  was  judicial.    Whether  this  was 
a  correct  determination  does  not  affect  the  question  now  under 
consideration.     Consistently  with  the  view  here  advanced,  the 
court  treated  the  act  as  a  judicial  one  and  proceeded  accordingly. 
Whether  the  council  of  a  municipal  corporation  acts  judicially 
in  ascertaining  whether  there  is  cause  of  forfeiture  of  a  right 
in  a  street  granted  by  it  to  a  railway  comply  is  a  more  difficult 
question.     As  above  stated,  the  distinctions  between  legislative 
or  ministerial  functions  and  judicial  functions  is  difficult  to  point 
out.     What  is  a  judicial  function  does  not  depend  solely  upon 
the  mental  operation  by  which  it  is  performed  or  the  importance 
of  the  act.     In  solving  this  question,  due  regard  must  be  had 
to  the  organic  law  of  the  state  and  the  division  of  powers  of  gov- 
ernment.    In  the  discharge  of  executive  and  legislative  duties, 
the  exercise  of  discretion  and  judgment  of  the  highest  order  is 
necessary,  and  matters  of  the  greatest  weight  and  importance  are 
dealt  with.    It  is  not  enough  to  make  a  function  judicial  that  it 
requires  discretion,  deliberation,  thought,  and  judgment.    It  must 
be  the  exercise  of  discretion  and  judgment  within  that  subdi- 
vision of  the  sovereign  power  which  belongs  to  the  judiciary,  or, 
at  least,  which  does  not  belong  to  the  legislative  or  executive  de- 
partment.   If  the  matter,  in  respect  to  which  it  is  exercised,  be- 
longs to  either  of  the  two  last-named  departments  of  government, 
it  is  not  judicial.    As  to  what  is  judicial  and  what  is  not  seems 
to  be  better  indicated  by  the  nature  of  a  thing,  than  its  definition. 
It  is  necessary  to  the  proper  and  effective  exercise  of  the  police 
power  of  a  state  or  community  that  it  be  free  from  restraint  by 
the  judiciary.     It  is  at  variance  with  the  very  nature  of  such 
power  that  the  officers  and  tribunals  intrusted  with  its  exercise 
must  stop  at  every  step  and  take  those  proceedings  which  are 
requisite  to  the  due  exercise  of  judicial  power.     The  health  of 
the  people,  the  good  order  of  the  community,  and  the  due  exer- 
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cise  of  the  power  demand  that  the  officers  and  tribunals  intrusted 
with  its  exercise  be  free  from  such  restraint.  It  may  remove, 
destroy,  and  abate,  without  waiting  for  any  judicial  determina- 
tion, and  leave  the  party  to  his  right  of  appeal  to  the  courts,  by 
an  action  for  damages,  for  a  determination  of  the  question  as  to 
whether  the  thing  abated  was  a  nuisance,  or  protected  by  a  con- 
tract, unless  the  abatement  will  result  in  irreparable  injury  and 
thereby  give  equity  jurisdiction  by  injunction.  In  the.  case  of  a 
contested  election,  or  the  settlement  of  the  accounts  of  an  officer 
and  allowance  of  his  commission,  no  such  public  necessity  ex- 
ists. Pending  these  controversies,  the  public  service  goes  on 
unaffected  by  them  and  unimpeded.  Not  so  in  the  case  of  ob- 
structions to  streets  and  highways  and  the  existence  of  offensive, 
unwholesome,  and  dangerous  things  constituting  nuisances.  The 
public  service  cannot  wait  upon  tedious  long  drawn  out  judicial 
investigations. 

It  would  be  difficult  to  enumerate  all  of  the  subjects  belong- 
ing to  the  police  power  of  a  state  or  municipality,  but  that  it  does 
include  the  abatement  of  nuisances,  the  opening,  construction, 
and  repair  of  roads  and  bridges,  and  the  lighting  of  streets  is 
beyond  question.  22  Am.  &  Eng.  Enc.  Law,  927,  29,  30.  That 
the  establishment,  control,  and  regulation  of  roads,  bridges,  and 
streets  belong  to  the  police  power  of  the  state  is  nowhere  as- 
serted more  emphatically  and  plainly  than  by  this  court.  In 
County  Court  v.  Boreman,  34  W.  Va.  87,  11  S.  E.  747,  it  decided 
that  private  citizens,  having  no  special  property  or  interest  to 
be  affected,  could  not  by  certiorari  review  the  trial  or  action  of 
the  county  court  in  proceeding  to  alter  the  location  of  and  re- 
build a  county  bridge.  Up  until  that  time,  these  citizens  had  not 
made  themselves  parties  to  the  proceeding.  Afterwards,  they 
did  attempt  to  make  themselves  parties,  and  to  appeal  from  the 
action  of  the  county  court,  and  this  court  prohibited  the  circuit 
court  from  entertaining  the  appeal  by  its  writ  of  prohibition,  for 
want  of  jurisdiction.  County  Court  v.  Armstrong,  34  W.  Va. 
326,  12  S.  E.  488.  Judge  Briannon,  in  delivering  the  opinion, 
said:  **We  think  it  essential  to  the  public  interests,  as  involved 
in  the  execution  by  county  courts  of  the  important  functions 
assigned  them  by  law  touching  roads  and  bridges,  that  we  should 
decide,  as  we  now  do,  that  citizens  and  taxpayers,  merely  be- 
cause they  are  such,  who  have  no  special  property  or  interests 
affected  thereby,  cannot  become  parties  to  proceedings  by  county 
courts  for  the  establishment,  location,  or  alteration  or  construc- 
tion of  county  roads  and  bridges,  and  cannot  appeal  from  the  ac- 
tion of  the  county  court  therein.  Under  any  other  rule,  it  would 
be  impossible  to  say  when  litigation  would  occur,  when  it  would 
end,  what  would  be  the  public  cost,  or  what  would  be  the  delay 
and  obstruction  in  these  matters  so  essential  to  the  public  wel- 
fare." The  Supreme  Court  of  Virginia  announced  the  same 
doctrine  in  Supervisors  v.  Gorrell,  20  Grat.  484.  Of  course,  the 
citizen  may  object  to  the  taking  of  his  property  for  public  uses 
without  compensation,  and  interfere.     But  how  does  he  inter- 
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fere?    Not  by  making  himself  a  party  to  the  unauthorized  pro- 
ceeding.    He  is  not  bound  to  subject  himself  and  his  rights  to 
the  assumed  jurisdiction  of  a  county  court  or  a  municipal  council 
and  review  its  action  by  certiorari  in  order  to  obtain  relief.    He 
appeals  to  a  judicial  tribunal  having  the  power   to   settle  and 
determine  questions  affecting  his  rights.     He  is  entitled  to  have 
such  important  matters  determined  in  the  first  instance,  as  well 
as  finally  by  a  court,  by  a  judge  or  judge  and  jury,  upon  regular 
proceedings,  according  to  the  course  of  the  common  law,  and  not 
in  an  irregular,  haphazard  proceeding  by  mere  ag^ents  of  the 
state,  unlearned  in  the  law,  and  charged  with  mere  ministerial 
or  legislative  powers.     Although  the  citizen  may  have  a  special 
interest  in  the  sense  of  being  damaged  by  the  exercise  of  the 
sovereign  power  to  establish  roads,  if  his  property  is  not  actually 
taken,  but  only  injured,  he  still  has  no  power  to  interfere,  and 
must  resort  to  his  action  at  law  for  damages.     Spencer  v.  Rail- 
road Co.,  23  W.  Va.  406;  Arbendz  v.  Railroad,  33  W.  \'a.  1, 
10  S.  E.  14,  5  L.  R.  A.  371 ;  Watson  v.  Railroad  Co.,  49  W.  Va. 
528,  39  S.  E.  193.    A  work  of  internal  improvement  authorized 
by  law,  whether  carried  on  by  a  private  or  a  municipal  corpora- 
tion, is  an  exercise  of  police  power  delegated  by  the  Legislature, 
and  is  not  subject  to  judicial  control  and  is  not  itself  judicial 
action.    Corporations  exercising  such  power  are,  so  long  as  they 
confine  themselves  within  the  authority  conferred,  beyond  any  re- 
straint at  the  hands  of  the  judiciary.    If,  in  the  exercise  of  such 
power,  they  transcend  the  authority  conferred  upon  them  by  the 
Legislature,  they  are,  in  some  form  of  action,  amenable  to  the 
power  of  the  courts,  at  the  instance  of  any  individual  injured 
thereby,  and  their  decision  or  mere  declaration  that  they  have 
power,  when  they  have  not,  affords  them  no  protection. 

The  granting  of  a  license,  privilege,  or  franchise  to  a  street 
railway  in  the  streets  of  a  city,  town,  or  village  is  so  manifestly 
an  act  affecting  the  street  itself,  the  care  and  custody  of  which  is, 
by  law,  intrusted  to  the  council,  by  way  of  exercising  part  of 
the  police  power  of  the  state,  as  to  preclude  the  idea  that  such 
grant  can  be  anything  other  than  an  exercise  of  such  power. 
This  is  not  disputed.  Nor  can  it  be  denied  that  the  repeal  of  the 
ordinance  granting  such  privilege,  or  a  declaration  of  forfeiture 
in  any  other  form,  is  a  function  of  the  same  kind.  But  it  is 
suggested  that  inquiry  and  determination  as  to  the  cause  or 
ground  of  forfeiture  is  judicial.  If  so,  it  is  only  incidentally 
performed  in  the  exercise  of  police  power.  It  is  not  the  thin^ 
done,  the  function  performed,  but  a  mere  incident  thereof.  It  is 
not  the  whole,  including  the  exercise  of  police  power  as  one  of 
its  parts,  but  is  itself  a  mere  part,  governed,  overshadowed,  con- 
trolled, and  limited  by  something  larger — a  matter  or  function 
in  government  which,  for  reasons  of  public  policy,  is  not  re- 
quired to  wait  on  the  slow  process  of  judicial  determination  of 
private  rights  which  are  incidentally  and  occasionally  affected, 
but  not  extinguished  by  it,  and,  if  injured,  may  be  vindicated  by 
proper  remedies  in  the  courts,  in  which  the  necessary  judicial 
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power  for  that  purpose  is  lodged.  It  is  an  inclusive,  subsidiary, 
or  incidental  power,  which  in  the  nature  of  things  can  be  no 
broader  than  the  thing:  to  which  it  is  incidental.  Like  the  stream 
which  can  rise  no  higher  than  its  source,  or  the  blood  which 
cannot  circulate  beyond  the  body  to  which  it  belong;s,  this  func- 
tion, be  it  quasi  judicial  or  not,  cannot  operate  or  be  effective 
beyond  the  limits  of  the  act  or  proceeding;  in  which  it  is  per- 
formed. It  does  not  determine  the  character  of  the  proceeding 
in  which  it  is  performed,  or  alter  or  enlarg^e  its  nature.  That  is 
determined  by  the  division  of  gfovernmental  powers,  effected  by 
the  org^anic  law  of  the  state.  The  very  nature  of  the  police 
f>ower  and  the  necessity  for  its  free  and  prompt  exercise  forbid 
any  such  restriction  upon  it  as  judicial  supervision  and  control. 
To  make  it  effective,  those  charged  with  its  enforcement  must 
be  as  free  from  restraint,  as  long  as  they  confine  themselves 
within  their  authority,  as  individuals  are.  Must  there  be  citation 
and  hearing  before  the  city  authorities  may  tear  down  a  building 
as  a  means  of  stopping  a  disastrous  conflagration?  If  a  man 
erect  a  house  or  barn  in  ttie  center  of  the  principal  street  of  a 
populous  city,  is  he  entitled  to  demand  notice  and  a  full  judicial 
hearing  before  it  can  be  removed?  If,  instead  of  so  proceeding, 
the  authorities  abate  it  immediately,  are  they  trespassers  simply 
for  lack  of  such  judicial  proceeding,  to  be  punished  with  costs 
and  nominal  damages  in  a  case  in  which  they  have  violated  no 
right,  and  done  no  wrong,  other  than  that  of  failing  to  obtain 
an  adjudication  of  the  right  to  do  what  they  have  done?  Are 
municipal  corporations  to  be  mulcted  in  costs  attendant  upon 
judgments  for  nominal  damages  for  mere  technical  invasions  of 
the  rights  of  the  citizen,  as  well  as  delayed  in  the  exercise  of  the 
important  powers  conferred  upon  them  for  the  promotion  of  the 
health  and  comfort  of  the  people,  the  maintenance  of  order,  and 
the  prosperity  and  general  welfare  of  the  community?  If  we 
say  the  function  is  judicial  in  the  full  sense  of  the  term,  all  these 
questions  must  be  answered  affirmatively,  and  such  results  at- 
tained as  would  paralyze  the  police  power  of  the  state.  It  is  not 
a  question  of  due  protection  of  the  rights  of  the  citizen.  It  is 
not  enough  to  say  he  may,  by  his  writ  of  certiorari,  accom- 
panied by  bond,  supersede  the  action  taken  against  him,  pending 
the  determination  of  the  rightfulness  of  his  claim.  That  covers 
but  one  side  of  the  question.  What  about  the  public?  Is  it 
duly  protected  and  vindicated,  or  is  it  hampered,  clogged,  and 
paralyzed?  If  we  say  the  function  is  judicial,  we  allow  the 
citizen,  in  obtaining  vindication  of  his  rights,  to  stop  the  ma- 
chinery of  government.  If  we  say  it  is  not  judicial,  he  still  has 
his  remedy  in  the  courts  for  any  injury  done  him,  as  in  the 
case  of  injury  done  him  by  a  private  individual,  and  the  ma- 
chinery of  government  goes  on  performing  its  functions,  while 
he  prosecutes  his  rights  in  the  courts.  He  is  no  more  entitled  to 
stop,  impede,  or  delay  the  operations  of  government,  except  to 
prevent  irreparable  injury,  than  to  stop  an  individual.  Are  not 
the  interests  of  the  general  public  as  great  and  as  justly  entitled 
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to  protection  and  freedom  as  those  of  his  fellow  man  ?  The  only 
exception  to  this  is  the  case  of  irreparable  injury,  which  may  be 
prevented  by  injunction,  as  in  cases  of  irreparable  injur>^  at  the 
hands  of  individuals.  If  we  say  it  is  not  judicial,  there  is  no 
adjudication  against  the  citizen.  He  still  has  his  remedy.  There 
is  therefore  no  want  of  process.  The  Leg-islature  of  the  state,  in 
declaring  a  forfeiture,  performs  exactly  the  same  function  that 
the  council  performed  in  this  case.  It  necessarily  ascertains  the 
existence  of  cause  of  forfeiture.  An  individual,  in  declaring^  the 
forfeiture  of  a  contract  right,  does  the  same  thingf.  But  no  court 
has  ever  regarded  such  declaration  in  either  case  as  an  adjudica- 
tion. Nor  do  they  so  regard  such  declarations  made  by  munici- 
pal councils. 

This  court,  in  Railroad  Co.  v.  Town  of  Alston,  54  W.  Va.  597, 
46  S.  E.  612,  said:  *'If  the  council  improperly  annulled  its  or- 
ders or  ordinances  assenting  to  the  plaintiff's  occupancy  of  its 
streets,  the  plaintiff  could  treat  such  annuUment  as  void,  or  it 
could  have  the  same  reviewed  and  reversed  by  proper  judicial 
method  of  review."  In  Street  Railway  Co.  v.  Asheville,  109  N. 
C.  688,  14  S.  E.  316,  the  court  held  as  follows:  "Where  a  city, 
by  authority  of  its  charter,  granted  a  street  railway  company 
the  right  to  construct  a  branch  road  over  a  certain  street,  it  can- 
not, by  a  subsequent  ordinance,  arbitrarily  annul  its  license ;  and 
when,  under  such  latter  ordinance,  it  attempts  by  force  to  pre- 
vent the  completion  of  the  road  then  .in  process  of  construction, 
injunction  will  issue  restraining  the  city  from  such  interference." 
In  Railway  Co.  v,  Easton,  133  Pa.  505,  19  Atl.  486,  19  Am,  St. 
Rep.  658,  this  declaration  of  principles  was  announced:  *'A 
railway  track,. laid  upon  a  city  street  in  good  faith,  under  a  cor- 
porate charter  granted  for  the  purpose,  but  not  endangering  the 
health  or  safety  of  the  inhabitants,  cannot  be  classed  among  the 
nuisances  which  the  city  authorities  may  abate  summarily  without 
resort  to  the  processes  of  the  law,  even  though,  by  reason  of  the 
manner  of  its  construction,  it  may  obstruct  the  street  to  such  a 
degree  as  to  amount  to  a  nuisance.  When  the  authorities  of  a 
city  have  declared  such  a  track  to  be  in  violation  of  a  municipal 
ordinance  and  a  public  nuisance,  and  have  summarily  undertaken 
to  remove  it  by  force,  and  the  railway  company  prays  for  an  in- 
junction against  such  removal,  the  city  not  applying,  by  cross- 
bill or  otherwise,  for  a  legal  adjustment  of  the  differences  between 
the  company  and  itself,  the  injunction  will  be  granted  without 
regard  to  the  merits  of  the  controversy."  In  Bond  v.  Newark, 
19  N.  J.  Eq.  376,  384,  the  court'  said,  speaking  of  municipal  cor- 
porations: "All  legislative  acts  or  exercise  of  discretionary 
powers,  within  their  authority,  are  beyond  the  control  of  the 
courts,  however  unwise  or  impolitic,  or  even  when  done  from 
corrupt  motives,  or  unworthy  purposes.  *  *  *  But  when  the 
corporations  have  fulfilled  their  legislative  functions,  and  have 
exercised  their  legislative  discretion,  and  are  about  to  fulfill  a 
contract  by  paying  for  its  performance  with  the  money  of  the  lot 
owners,  they  are  not  acting  in  a  legislative  capacity,  but  as 
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agents."  In  Railroad  Co.  v.  Cape  May,  35  N.  J.  Eq.  419.  Van 
Fleet,  V.  C,  after  quoting  part  of  the  above  language,  said,  when 
the  corporation  **are  about  carrying  their  legislation  into  execu- 
tion, then,  if  the  effect  of  their  act  is  to  violate  vested  rights  or 
inflict  irreparable  wrong,  the  courts  may  properly  intervene." 
That  case  decides  that  injunction  does  not  lie  to  prevent  the  re- 
peal of  an  ordinance,  but  does  lie  to  prevent  the  tearing  up  of  a 
railroad  pursuant  to  such  repeal,  and  thereby,  in  effect,  denies 
judicial  effect  to  the  action  of  the  council.  In  Railroad  Co.  v. 
Paterson,  24  N.  J.  Eq.  158,  168,  the  court  said:  "The  ordinance 
complained  of  is  manifestly  imtended  as  a  means  to  an  unlawful 
end,  as  a  basis  of  operations  for  removing  the  track  in  Colt  street. 
There  is  no  good  reason  for  the  course  of  procedure  on  which 
the  city  have  entered  in  this  matter.  They  cannot  be  permitted, 
under  such  circumstances,  to  pursue  it." 

In  Sinking  Fund  Cases,  99  U.  S.  700,  25  L.  Ed.  496,  Chief 
Justice  Waite,  in  speaking  of  the  reserved  power  to  amend  or 
repeal  the  charter  of  the  Union  Pacific  Railroad  Company,  said: 
"All  agree  that  it  cannot  be  used  to  take  away  property  already 
acquired  under  the  operation  of  the  charter,  or  to  deprive  the 
corporation  of  the  fruits,  actually  reduced  to  possession,  of  con- 
tracts lawfully  made."  In  People  v.  O'Brien,  111  N.  Y.  1,  18 
X.  E.  692,  2  L.  R.  A.  255,  7  Am.  St.  Rep.  684,  Ruger,  C.  J., 
said:  "It  is  also  to  be  observed  that  in  none  of  the  provisions 
for  repeal  in  this  state  is  there  anything  contained  which  pur- 
ports to  confer  power  to  take  away  or  destroy  property  or  annul 
contracts,  and  the  contention  that  the  property  of  a  dissolved 
corporation  is  forfeited  rests  wholly  upon  what  is  claimed  to 
be  the  necessary  consequences  of  the  extinction  of  corporate  life. 
We  do  not  think  the  dissolution  of  a  corporation  works  any 
such  effect.  It  would  not  naturally  seem  to  have  any  other  opera- 
tion upon  its  contracts  or  property  rights  than  the  death  of  a 
natural  person  upon  his.  The  power  to  repeal  the  charter  of  a 
corporation  cannot,  upon  any  legal  principle,  include  the  power 
to  repeal  what  is  in  its  nature  irreparable,  or  to  undo  what  has 
been  lawfully  done  under  power  lawfully  conferred."  The  same 
judge,  in  speaking  of  the  grant  by  the  city  of  New  York  to  the 
Broadway  Surface  Railway  Company  of  the  right  to  use  the 
streets,  said:  "Grants  similar  in  all  material  respects  to  the 
one  in  question  have  heretofore  been  before  the  courts  of  this 
state  for  construction,  and  it  has  been  quite  uniformly  held  that 
they  are  grants  in  fee,  vesting  the  grantee  with  an  interest  in  the 
street  in  perpetuity  to  the  extent  necessary  for  the  purpose  of  a 
street  railroad."  Both  on  reason  and  authority,  a  charter,  law- 
fully granted  and  duly  accepted  and  acted  upon,  has  all  the  ele- 
ments of  a  contract  and  is  binding  upon  all  the  parties  to  it,  and 
enforceable,  if  not  always  in  the  same  manner  yet  to  the  same 
extent,  as  an  ordinary  agreement  between  natural  persons." 
Booth  on  Street  Railways,  §  8.  In  Street  Railway  Co.  v.  Circuit 
Judge,  113  Mich.  694,  71  N.  W.  1073,  the  court  held  it  com- 
petent for  a  city  council  to  declare  a  forfeiture  upon  a  conceded 
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and  undisputed  breach  of  a  condition.  Plainly  this  means  that 
the  forfeiture  is  effective  only  in  such  case,  just  as  such  a  dec- 
laration by  an  individual  is  effective  when  he  has  the  rig^ht  to 
make  it,  and  therefore  has  none  of  the  efficacy  of  a  judicial  de- 
termination. 

The  decision  of  Town  of  Davis  v.  Davis,  40  W.  Va.  464,  21 
S.  E.  906,  may  seem  to  be  inconsistent  with  this  position,  but  it 
does  not  clearly  propound  a  different  doctrine.  Whether  it  was 
hitended  there  to  ^ve  to  the  resolution  of  a  municipal  council 
the  dignity  and  force  and  effect  of  a  judicial  decision,  bindin^f 
upon  the  citizen  and  denying^  to  him  any  remedy  except  by  way 
of  appeal  from  it,  is  not  at  all  clear.  In  the  parag^raph  of  the 
opinion  which  seems  to  countenance  this  view,  it  is  admitted  that 
the  proceeding  for  abatement  of  a  nuisance  is  an  exercise  of 
delegated  police  power,  and  no  authority  is  cited  for  the  position 
that  a  judicial  function  is  involved.  The  question  of  its  con- 
clusiveness is  propounded  and  not  answered  except  by  the  hold- 
ing that  there  is  a  right  of  review  by  certiorari,  and  possibly  of 
action  for  damages.  If,  after  such  abatement,  a  right  of  action 
exists,  it  is  plain  there  has  been  no  adjudication  of  the  fact  of 
nuisance.  There  cannot  be  two  adjudications  of  the  same 
right.  One  precludes  the  possibility  of  another,  if  pleaded. 
The  trouble  with  the  decision  in  the  Town  of  Davis  v,  Davis 
is  its  failure  to  distinguish  between  the  function  of  abating  a 
nuisance  and  that  of  determining  what  is  a  nuisance.  Abate- 
ment is  the  exercise  of  police  power.  That  power  the  Legislature 
has  conferred  upon  the  councils  of  cities,  towns,  and  villages, 
but  does  not  confer  upon  them  the  general  judicial  power  nec- 
essary to  determine  what  is  a  nuisance.  They  may  determine 
it  in  a  qualified  manner,  just  as  an  individual,  in  the  exercise  of 
his  common-law  right  of  abatement,  may  determine  for  himself 
what  is  a  nuisance.  His  determination  of  that  question  is  bind- 
ing upon  nobody.  In  like  manner,  the  determination  of  the 
same  question  by  a  municipal  council  is  a  determination  for  the 
sole  purpose  of  coming  to  a  decision  as  to  whether  it  will  ex- 
ercise its  power  of  abatement.  After  having  done  that,  as  in 
the  case  of  an  individual,  it  acts  at  its  peril.  If,  assuming  that 
to  be  a  nuisance  which  is  not,  it  destroys  it,  the  preliminary 
declaration  affords  it  no  protection  and  is  not  binding  upon  the 
citizen.  When  a  court  of  competent  jurisdiction  determines 
that  a  thing  is  a  nuisance,  its  decision,  until  reversed,  is  final 
and  conclusive.  Whether  the  thing  be  in  fact  a  nuisance  or  not, 
it  becomes  in  law  a  nuisance  by  force  of  the  decision.  The 
courts  everywhere  say  no  such  power  is  vested  in  a  municipal 
corporation  or  in  the  Legislature  of  the  state  itself. 

In  Hutton  v.  City  of  Camden,  39  N.  J.  Law,  122,  23  Am. 
Rep.  203,  the  court  said:  "The  right  to  abate  public  nuisances, 
whether  we  regard  it  as  existing  in  the  municipalities,  or  in  the 
community,  or  in  the  hands  of  the  individual,  is  a  common-law 
right,  and  is  derived  in  every  instance  of  its  exercise  from  the 
same  source — that  of  necessity.     It  is  akin  to  the  right  of  de* 
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stroying:  property  for  the  public  safety  in  case  of  the  prevalence 
of  a  devastating  fire  or  other  controlling  exigency.  But  the 
necessity  must  be  present  to  justify  the  exercise  of  the  ri^ht, 
and  whether  present  or  not,  must  be  submitted  to  a  jury  under 
the  ^idance  of  a  court.  The  finding;  of  a  sanitary  committee, 
ot  of  a  municipal  council,  or  of  any  other  body  of  similar  kind, 
can  have  no  effect  whatever,  for  any  purpose,  upon  the  ultimate 
disposition  of  a  matter  of  this  kind." 

Dillon  on  Municipal  Corporations  (4th  Ed.)  at  section  374, 
says:  "This  authority  and  its  summary  exercise  may  be  con- 
stitutionally conferred  on  the  incorporated  place,  and  it  au- 
thorizes its  council  to  act  against  that  which  comes  within  the 
kgal  notion  of  a  nuisance ;  but  such  power,  conferred  in  gfeneral 
terms,  cannot  be  taken  to  authorize  the  extra-judicial  condem- 
nation and  destruction  of  that  as  a  nuisance  which,  in  its  nature, 
situation,  or  use,  is  not  such."  In  Yates  v.  Milwaukee,  10 
Wall.  497,  19  L.  Ed.  984,  Mr.  Justice  Miller  said:  "But  the 
mere  declaration  by  the  city  council  that  a  certain  structure  was 
an  encroachment  or  obstruction  did  not  make  it  so,  nor  could 
such  declaration  make  it  a  nuisance  unless  it  in  fact  had  that 
character.  It  is  a  doctrine  not  to  be  tolerated  in  this  country 
that  a  municipal  corporation,  without  any  g^eneral  laws  either 
of  the  city  or  of  the  state  within  which  a  given  structure  can  be 
shown  to  be  a  nuisance,  can,  by  the  mere  declaration  that  it  is 
one,  subject  it  to  removal  by  any  person  supposed  to  be  ag- 
grieved, or  even  by  the  city  itself.  This  would  place  every 
house,  every  business,  and  all  the  property  in  the  city,  at  the 
uncontrolled  will  of  the  temporary  local  authorities." 

All  this  argues  lack  of  judicial  power  in  such  tribunals.  It 
is  because  of  want  of  such  power  and  authority  that  their  reso- 
lutions, declarations,  or  determinations,  respecting  personal  and 
property  rights,  are  ignored  by  the  courts.  Being  nonjudicial, 
the  authority  must  be  ministerial,  legislative,  or  executive.  It 
may  be  that  the  court,  in  Town  of  Davis  v.  Davis,  entertained 
the  view  that,  in  the  exercise  of  police  power,  there  is  a  right 
of  review  by  certiorari,  although  the  proceeding  is  not  an  adju- 
dication, precluding  a  resort  to  the  courts  for  damages. 
Whether,  so  viewed,  the  decision  is  sound,  there  is  no  occasion 
to  say;  and,  but  for  the  close  analogy  between  that  case  and 
this,  it  would  be  unnecessary  to  re-examine  it.  It  is  not  a  case 
exactly  in  point,  but  many  of  the  general  principles  involved 
ni  it  are,  to  say  the  least,  very  similar  to  those  governing  this 
case.  Being  firmly  of  the  opinion  that  the  council  of  a  municipal 
corporation  is  not  clothed  with  the  requisite  judicial  power  to 
finally  determine  questions  of  property  rights,  in  such  cases  as 
this,  we  cannot  recognize  it  as  authority  binding  upon  us  in 
this  class  of  cases,  and  we  leave  its  exact  status  and  effect  in 
nuisance  cases  to  be  determined  whenever  the  necessity  therefor 
shall  arise.  Nor  are  we  to  be  understood  as  saying  or  intimat- 
J^s:  that  the  Legislature  cannot  confer,  or  has  not  conferred^ 
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limited  judicial  power  upon  municipal  corporations  for  the  pun- 
ishment of  offenses  and  violation  of  ordinances. 

Having  reached  the  conclusion  that  jurisdiction  in  equity  is 
not  precluded  by  the  action  of  the  council,  the  next  question  is 
whether  there  has  been  such  nonperformance  of  covenants  as 
give  power  to  forfeit  by  property  proceeding's.  Authorities  al- 
ready cited,  to  which  many  more  might  be  added,  show  that,  by- 
acceptance,  the  ordinance  became  a  contract.  Can  it  have  effect 
otherwise  than  according  to  its  terms?  To  say  that  it  can 
would  be  to  deny  to  parties  the  power  to  determine  their  re- 
spective rights  by  contract,  or,  to  say,  after  a  contract  has  been 
made,  its  terms  may  be  disregarded.  Courts  cannot  do  that, 
the  power  to  do  which  is  denied  to  the  Legislature  by  both  the 
state  and  federal  Constitutions,  namely,  deny,  relieve  from,  or 
refuse  to  enforce,  the  obligations  of  contracts.  Noncompliance 
with  the  terms  and  conditions  of  the  ordinance  is  frankly  ad- 
mitted, and  the  prayer  for  relief  stands  upon  the  allegation  of 
substantial  compliance.  This  argument  is  addressed  to  the  court, 
concerning,  not  implied  conditions,  which  the  law  reads  into  a 
contract  in  order  to  work  out  equity  and  justice  between  the 
parties  as  to  matters  not  provided  for  by  express  stipulation,  or 
express  conditions,  violation  of  which  is  not,  by  express  stipula- 
tion, made  cause  of  forfeiture,  but  conditions  and  covenants 
plainly  written  in  the  contract  and  the  penalty  for  violation  of 
which  is  expressly  made  a  cause  of  forfeiture.  Courts  of  equity 
have  large  powers  for  the  vindication  of  equitable  rights,  and, 
under  peculiar  circumstances,  for  the  amelioration  of  the  rigid- 
ity of  the  law,  but  they  cannot,  any  more  than  courts  of  law, 
ignore  or  violate  contract  rights  fairly  and  properly  acquired 
There  is  here  no  suggestion  of  fraud  or  mistake  in  the  pro- 
curement of  the  contract.  It  was  deliberately  and  fairly  entered 
into.  Substantial  compliance  with  the  terms  of  an  express  con- 
tract never  excuses  the  party  in  fault  or  supports  a  prayer  for 
■equitable  relief  against  its  obligation.  The  party  not  in  default 
may  hold  the  other  to  the  performance  of  so  much  as  he  is 
able  to  do.  He  has  a  right  of  election  to  take  that,  rescind 
the  contract,  or,  standing  upon  it,  sue  for  damages  for  the 
breach.  But  no  instance  is  recalled  in  which  one  party  to  a 
contract  has  been  permitted  to  compel  the  other  to  accept  less 
than  full  performance. 

The  authorities  relied  upon  to  sustain  the  position  that  sub- 
stantial compliance  with  conditions,  the  violation  of  which  is 
expressly  made  ground  of  forfeiture,  do  not  support  that  view. 
They  are  all  cases  in  which  the  ordinances  did  not  say  failure 
to  comply  with  certain  specific  conditions,  the  conditions  there 
in  question,  should  result  in  forfeiture  of  the  privilege  granted. 
There  was  no  such  stipulation  in  the  act  construed  by  the 
Court  of  Appeals  of  New  York  in  people  v,  Broadway,  etc., 
Co.,  26  N.  E.  961.  The  propositions  asserted  in  Booth,  St. 
Rys.  §  45,  are  inapplicable  for  the  same  reason.  At  section  46 
of  the  same  work  it  is  said:    "But  if  the  statute  provides  that 
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upon  such   failure  the   franchise   shall  be   terminated   or   snail 
cease,  the  default  will  put  an  end  to  the  franchise  without  ju- 
dicial proceedings,  and  the  Le^j^islature  may  confer  the  franchise 
upon  any  other  company  or  person/'    And  this  is  fully  sustained 
bv  the  following^  decisions  cited  in  support  of  it.    In  re  Brooklyn, 
etc.,  Ry  Co.,  72  N.  Y.  245 ;  In  re  Brooklyn,  etc.,  Ry  Co.,  75 
N.  Y.  335 ;  Brooklyn,  etc.,  Ry.  Co.  v.  City  of  Brooklyn,  78  N.  Y. 
524 ;  Oakland  R.  R.  Co.  v.  Oakland,  etc.,  R.  R.  Co.,  45  Cal.  365, 
13  Am.  Rep.   181.     Continuinia:,  the  author  says,  in  the  same 
section:   "The  same  rule  applies  to  a  g^rant  made  by  ordinance. 
Accordingly,  if  the  company  fails  to  build  within  the  time  fixed 
by  the  local  authorities,  the  privilege  no  longer  exists.     Such 
consent  is  a  mere  license,  and  until  the  grantee  avails  itself  of 
the  privilege,  no  obligation  or  relation  arises  which  requires  a 
judicial  declaration   of   forfeiture.     After  the   time   expires,   a 
renewal  of  the  privilege  is  necessary  to  entitle  the  company  to 
occupy  the  streets  and  build  its  road."     This  is  sustained  by 
Ft.  Worth  Ry.  Co.  v.  Rosedale  Ry.  Co.,  68  Tex.  169,  4  S.  W. 
534,  and  Grand  Rapids  St.  Railways,  48  Mich.  433,  12  N.  W. 
643.    For  similar  applications  of  the  same  principle,  see  Ward 
t\  Sea  Ins.  Co.,  7  Paige  (N.  Y.)  294;  Matter  of  Jackson,  etc., 
Ins.  Co.,  4  Sandf.  Ch.  559.     "Slight  deviations  from  the  pro- 
visions of  a  charter  would  not  necessarily  be  either  an  abuse  or 
a  misuser  of  it,  and  would  therefore  be  no  ground  for  its  an- 
nulment, although  it  would  be  competent  for  the  crown,  by  apt 
words,  to  make  the  continuance  of  the  charter  conditional  upon 
the  strict  and  literal  performance  of  them."     Eastern,  etc.,  Co. 
V.  Regina,  2  El.  &  B.  856,  870.     As  to  railway  franchises  and 
privileges,  see,  also,  Railway  Co.  v.  Railway  Co.,  45  Cal.  373, 
13  Am.  Rep.  181 ;  Myrick  v.  Brawley,  33  Minn.  377,  23  N.  W. 
549.     In  the  absence  of  the  stipulation  for  forfeiture  as  to  the 
conditions  not  complied  with  here,  it  could  be  held,  consistently 
with  all  authority,  that  there  has  been  a  substantial  compliance 
with  the  contract  as  a  whole,  and,  therefore,  no  cause  of  foi*- 
feiture.     But  it  is  competent  for  the  parties  to  make  any  condi- 
tion a   material  and  essential  part  of  the  contract.     As  these 
parties  have  done  so,  how  can  the  court  deny  to  one  of  them 
the  benefit  of  the  contract,  or  relieve  the  other  from  its  obliga- 
tion?.   A   distinction  between   conditions  precedent  and   condi- 
tions subsequent  is  made  by  the  courts.     The  condition  in  this 
case  belongs  to  the  latter  class,  but  the   distinction   does  not 
seem  to  relieve  the  company.    In  the  former  class,  no  declaratioiii 
or  adjudication  of  forfeiture  is  necessary,  but  in  the  latter  it  is, 
since  noncompliance  may  be  waived.    Hovelman  v.  Railroad  Co., 
79  Mo.  632 ;  Chicago  v.  Railway  Co.,  105  111.  73,  78. 

Having  thus  determined  that  there  was,  on  the  face  of  the 
contract,  cause  for  forfeiture,  it  remains  to  be  determined 
whether  such  steps  were  taken  by  the  council  as  to  work,  in  law, 
a  forfeiture ;  and,  if  so,  whether  the  circumstances  under  which 
it  has  been  done,  and  the  conduct  of  the  municipal  authorities 
in  accomplishing  it,  have  been  such  as  to  call  upon  a  court  of 
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equity  to  ig^nore  it  or  to  relieve  against  it.  In  dealing  with  this 
situation  the  court  must  keep  its  eye  upon  both  sides  of  this 
contract  and  both  parties  to  it.  It  is  not  a  one-sided  affair.  It 
places  duties  upon  both.  Under  the  strict  letter  of  the  con- 
tract mere  failure  to  comply  with  conditions  works  no  forfeiture. 
However  great  the  cause  of  forfeiture,  it  does  not  occur  until 
it  has  been  legally  and  properly  declared  by  the  corporation. 
The  mode  of  effecting  it  is  prescribed  by  the  ordinance.  It 
requires  three  months'  notice  of  intent  to  declare  it,  accompanied 
by  specification  of  the  cause.  The  ordinance  was  passed  in 
1896.  Within  a  short  time  after  that,  the  road  was  built  and  was 
then  operated  until  August,  1901,  without  any  steps  having  been 
taken  by  the  town,  in  the  manner  prescribed  by  the  ordinance, 
to  require  compliance  with  these  conditions.  For  four  or  five 
years  the  town  acquiesced  in  absolute  noncompliance  on  the  part 
of  the  railway  company.  There  is  no  proof  or  evidence  showing 
that  any  notice  was  ever  served  upon  the  company  specifying 
these  instances  of  noncompliance.  There  is  some  evidence  tend- 
ing to  show  that  officers  of  the  town  had  been  directed  to  ser\'e 
notice  on  the  company,  and  that  one  member  of  the  council  did 
verbally  make  a  demand  upon,  or  request  of,  the  president;  but 
it  does  not  appear  that  any  such  notice  as  is  prescribed  by  the 
ordinance  was  ever  given.  But  if  such  notice  had  been  given, 
and  not  followed  by  any  further  action,  it  would  simply  tend  to 
prove  acquiescence  and  waiver.  In  August,  1901,  after  four  or 
five  years  of  acquiescence,  the  council  took  steps  to  forfeit  bv 
service  of  notice.  Then  before  the  expiration  of  the  time  al- 
lowed there  was  a  partial  compliance  with  the  requirements  of 
the  notice — b,  substantial  compliance  with  its  requirements.  In 
view  of  the  long  acquiescence  of  the  authorities  of  the  town,  the 
railway  company  may  well  have  supposed,  and  no  doubt  did 
suppose,  that  no  action  to  forfeit  the  franchise  would  be  taken 
under  these  circumstances.  If  the  testimony  of  the  manager  is 
entitled  to  credit,  and  there  seems  to  be  no  reason  for  believing 
otherwise,  the  failure  to  comply  fully  was  due,  in  part,  to  dis- 
appointment in  obtaining  the  lumber  from  the  place,  and  within 
the  time,  contemplated  by  the  company.  He  says  the  order  was 
given  to  mills  in  the  country,  but.  as  time  went  on  and  it  did 
not  arrive,  they  were  compelled  hastily  to  obtain  it  from  some- 
body in  the  city.  They  gave  the  order  for  first  class  lumber,  and 
under  that  order  lumber  was  furnished  and  put  down  bv  the 
company's  employees.  It  did  not  prove  to  be  of  the  requisite 
dimensions  and  some  portions  of  it  were  unsound  and  it  had  the 
appearance  of  being  old,  but  it  had  never  been  used.  This  re- 
pealing ordinance  was  passed  immediately  after  the  timber 
was  put  down  and  possibly  before  it  was  all  down,  and  with- 
out any  intimation  of  dissatisfaction  with  the  work.  Imme- 
diately afterwards,  the  manager  of  the  railway  company 
applied  to  members  of  the  council  for  information  as  to  their 
objection  to  the  work  and  offered  to  remedy  the  defects,  but 
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was  informed  that  the  ordinance  had  been  repealed  and  all  rights 
of  the  company  forfeited. 

WTiile  the  town  has  the  rig^ht  to  require   full  and  complete 
performance  of  all  covenants  on  the  part  of  the  railway  com- 
pany, and  is  not  bound  to  accept  a  mere  substantial  performance, 
its  authorities,  in  proceeding  to  take  away   the   rights  of  the 
company,   pursuant  to  the  terms  of  the  ordinance,  must  deal 
frankly  and  fairly  with  it.    They  must  act  in  good  faith  and  not 
endeavor    to   pervert   this    forfeiture   clause   to   a   purpose   for 
which  it  was  never  intended.     Neither  party  ever  supposed  it 
would  be  used  for  any  purpose  except  to  compel  performance 
of  the   covenant   entered  into  by   the  railway  company.     The 
public  interests  required  the  construction  and  operation  of  the 
railway.     That  was  the  inducement  or  consideration  moving  the 
town  to  the  passage  of  the  ordinance.    It  was  also  of  interest  to 
the  public  that  the  streets  be  kept  in  good  condition.     Hence, 
the  provisions  in  reference  to  them,  and  the  right  of  forfeiture 
to  enforce  performance  thereof.    That  clause  was  never  inserted 
for  the  purpose  of  ousting  the  railway  company  from  the  occu- 
pancy of  the  streets  merely  to  get  rid  of  it  or  to  compel  it  to 
seek  a   new   franchise   with   conditions   more   favorable   to   the 
town,  nor   at  all,  unless   it  refused   to  perform  its   covenants. 
Nothing  in  the  answer  of  the  defendant  suggests  a  desire  to  get 
rid  of  the  railway.    On  the  contrary,  it  evinces  a  desire  to  keep 
it,  but  to  impose  conditions  more  favorable  to  the  town  than 
those  contained  in  the  present  ordinance.     On  the  whole,  the 
evidence  evinces  a  purpose,  not  merely  to  enforce  compliance 
with  the  conditions  of  the  ordinance  under  which  the  railway 
company  had  been  operated,  but  to  force  that  company  to  apply 
for  a  new    franchise   with   new   conditions,   a   purpose   wholly 
foreign  to  the  forfeiture  clause.     This  motive  apparent  on  the 
face  of  the  answer  and  in  the  evidence,  taken  in  connection  with 
the  circumstances  and  conduct  hereinbefore  adverted  to,  tends 
to  prove  that  the  declaration  or  forfeiture  was  not  made  in  the 
utmost  good  faith,  that  the  failure  on  the  part  of  the  railway 
company  to  comply  with  conditions  was  not  willful,  in  the  sense 
of  obstinacy,  but,  at  the  worst,  negligent,  and  that  the  previous 
acquiescence  and  delay  on  the  part  of  the  town,  followed  by  the 
sudden  and  speedy  repeal  of  the  ordinance  operated  as  a  sur- 
prise upon  it.     By  this,  actual  fraud  is  not  imputed  to  the  au- 
thorities of  the  town.    Nor  is  it  intended  to  impute  any  dishonest 
motive  or  purpose  to  them.     It  is  an  error  of  judgment,  a  mis- 
conception of  legal  rights  and  duties,   working  inequitable   re- 
suhs.    The  answer  shows  a  frank  avowal  of  sincere  belief  on 
their  part  in  their  right  to  use  this  power  of  forfeiture  to  coerce 
a  more  liberal  proposition  from  the  railroad  company,  and  shows 
an  utter  lack  of  appreciation  of  the  force  and  effect  in  equity  of 
their  long  acquiescence  in  nonperformance  and  the  suddenness 
of  the  blow  they  have  attempted   to  deliver  by   repealing  the 
ordinance.     Not  being  chancellors,  conversant  with  the  princi- 
ples of  equity,  they  could,  as  many  others  have  done,  easily  fall 
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into  errors  of  ^rave  character  without  bein^  Ruilty  of  the  least 
dishonesty  or  fraud  in  the  ordinary  sense  of  the  terms,  and  it  is 
perfectly  apparent  that  they  have  done  so.  Such  circumstances 
warrant  intervention  by  a  court  of  equity  to  relieve  from  for- 
feiture, when  no  pecuniary  or  substantial  injury  has  resuUed 
and  full  performance  of  the  covenant  can,  and  will,  be  effected. 
Willingness  and  desire  to  comply  strictly  with  all  its  covenants 
is  plainly  expressed  by  the  railway  company  in  its  bill,  and  wa-^ 
verbally  communicated  to  the  town  authorities  immediately  after 
the  forfeiture  was  declared,  when  the  ink  on  the  repealiii^  or- 
dinance was  hardly  dry.  As  to  the  ability  of  the  company  to 
make  full  compliance,  there  is  no  question.  Under  these  cir- 
cumstances, is  it  equitable  and  just  to  the  company,  or  promotive 
of  the  public  interests,  to  destroy  this  railway?  It  represents 
an  investment  of  thousands  of  dollars  and  affords  means  of  con- 
venient and  rapid  travel  and  transportation  for  the  people  of 
the  town  and  the  general  public.  Why  so  ^reat  a  punishment 
for  such  slight  cause?  It  is  unprecedented  so  far  as  the  au- 
thorities examined  disclose.  If  the  injury  could  not  be  remedied, 
or  the  railway  company  stood  defiant,  refusing^  to  perform,  the 
case  would  wear  a  different  aspect,  but  it  does  not.  It  is  willing- 
to  perform  to  the  letter — to  pay  to  the  last  farthing. 

In  Hukill  V.  Myers,  36  W.  Va.  639,  IS  S.  E.  151,  this  court 
applied  the  principle  of  relief  against  forfeiture,  and  declared  as 
follows  in  respect  to  forfeiture  of  an  oil  lease :  "In  case  of  such 
a  lease,  if  the  lessor  by  his  conduct  clearly  indicates  that  pay- 
ment will  not  be  demanded  when  due,  and  thus  lulls  the  lessee 
into  a  feeling  of  security  and  throws  him  off  his  guard,  and 
because  of  this  he  does  not  make  payments  when  due,  the  land- 
lord cannot  suddenly  without  demand  or  notice  declare  a  for- 
feiture, and  there  is  no  forfeiture  which  equity  would  recognize, 
and,  if  there  is  in  such  case  technically  a  forfeiture  at  law, 
equity  would  relieve  against  it."  It  may  be  objected  that  because 
the  covenant  violated  here  is  not  a  pecuniary  one,  jurisdiction 
in  equity  to  relieve  it  does  not  exist.  It  is  said  that  in  the  English 
courts  equity  will  only  relieve  in  such  cases.  But  this  is  not 
strictly  accurate.  Where  the  covenant  is  pecuniary,  and  there 
is  default  and  consequent  forfeiture,  equity  will  relieve  inde- 
pendently of  the  circumstances  of  fraud,  accident,  mistake,  and 
surprise.  But,  where  fraud,  mistake,  accident,  or  surprise  enters 
into  the  matter,  or  the  forfeiture  has  resulted  from  only  negli- 
gent conduct  on  the  part  of  the  covenantee,  equity  will  interfere, 
although  the  covenant  be  for  the  performance  of  some  collateral 
matter  and  not  for  the  payment  of  money.  Story,  Eq.  Jur.  § 
1323.  In  section  1324  of  said  work  it  is  said  that  in  America 
the  narrow  doctrine  of  the  English  courts  and  the  restricted 
application  of  jurisdiction  to  relieve  from  forfeitures  would  be 
received  with  hesitation,  and,  substantially,  that  the  jurisdiction 
is  broader  in  this  country.  In  cases  of  forfeiture  for  nonper- 
formance of  pecuniary  covenants,  relief  in  equity  goes  as  a 
matter  of  course,  where  compensation  may  be  made,  but  in  other 
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cases,  unless  the  delinquency  is  willful,  the  court  has  discre- 
tionary power  to  relieve.     **A  court  of  equity  has  power  to 
relieve  a  party  ai^inst  forfeiture  or  penalty  incurred  by  the 
breach  of  a  condition  subsequent,  when  no  willful  neglect  on  his 
part  is  shown,  upon  the  principle  that  a  party  having  a  legal 
right  shall  not  be  permitted  to  avail  himself  of  it  for  the  purpose 
of  injustice  and  oppression."    Noyes  v.  Anderson,  124  N.  Y.  175, 
26  X.  E.  316,  21  Am.  St.  Rep.  657.    The  forfeiture  in  this  case 
was  for  failure  to  pay  an  assessment  for  a  sewer.     "When  a 
mortgagor,  without  his  fault  or  neglect,  is  prevented  by  accident 
from  paying  an  installment  on  the  day  named  in  a  decree  of 
foreclosure,  on  a  bill  brought  to  redeem,  equity  will  grant  relief ; 
and  he  will  be  reinstated,  but  on  terms  that  he  satisfy  the  equita- 
ble rights  of  the  other  party."     Kopper  v.  Dyer,  59  Vt.  477,  9 
Atl.  4,  59  Am.  Rep.  742.    "Equity  will  relieve  against  a  forfeiture 
incurred  by  the  breach  of  a  covenant  to  insure  in  a  lease  of  real 
estate,  caused  by  accident  or  mistake,  if  no  actual  damage  has 
been  sustained  by  the  lessor."    Mactier  v.  Osborn,  146  Mass.  399, 
15  X.  E.  641,  4  Am.  St.  Rep.  323.     "A  court  of  equity  may 
gjant  relief  from  the  forfeiture  of  an  estate  conditioned  for  the 
maintenance  and  support  of  the  grantee,  where  the  forfeiture 
was  accidental  and  unintentional,  and  not  attended  with  irrepa- 
rable injury.     But  it  rests  in  the  sound  discretion  of  the  court 
when  relief  shall  be  granted  in  this  class  of  cases."     Henry  v. 
Tupper,  29  Vt.  358.    This  is  a  leading  case,  and  the  opinion  was 
written  by   Chief  Justice  Redfield,   who,  in  the  course  of  his 
opinion,  said:    "That  relief  might  be  granted  in  equity,  even 
where  the  condition  was  for  the  performance  of  collateral  acts 
seems  to  be  admitted  in  most  of  the  cases  upon  this  subject. 
Webber  v.  Smith,  2  Vernon  103 ;  Hack  v,  Leonard,  9  Mod.  90 ; 
Cox  V,  Higford,  2  Vernon  664 ;  Saunders  v.  Pope,  12  Vesey,  282. 
These  are  cases  of  nonrepair  of  premises  leased ;  and  the  chan- 
cellor, Lord  Erskine,  says  in  the  last  case :   *I  cannot  agree  it  is 
necessary  the  nonperformance  of  the  covenant  should  have  arisen 
from  mere   accident  or   ignorance.'     The   cases   are  abundant 
where  relief  has  been  granted  against  forfeiture  of  title  by  non- 
performance of  other  collateral  acts,  as  for  not  renewing  a  lease 
(Rowstone  v,  Bentley,  4  Br.  C.  C.  415),  or  for  cutting  down 
timber  when  covenanted  against,  on  pain  of  forfeiture  (North- 
cote  V.  Duke,  Ambler,  511;  Thomas  v.  Porter,  1  Ch.  Cas.  95). 
But  it  has  been  held  relief  will  not  be  granted  where  the  for- 
feiture arises  from  an  act  incapable  of  compensation,  although 
of  no  essential  damage  to  the  other  party,  as  the  breach  of  a 
condition  not  to  assign.     Wafes  v,  Mocato,  9  Mod.   112.     The 
same  rule  obtains  where  the  forfeiture  arises  from  an  omission 
to  insure.     Rolfe  v.  Harris,  2  Price,  206.     *     *     *     Jt  seems, 
however,  to  be  pretty  well  established  in  England  that  relief  for 
nonrepair  of  premises  will  not  be  granted  as  matter  of  course, 
and  especially  when  there  was  a  willful  default  (Bracebridge  v, 
Buckley.  2  Price,  200;  Hill  v.  Barclay,   16  Vesey,  403  and  18 
Vesey,  56)  ;  but  where  the  failure  is  from  ^accident,  fraud,  sur- 
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prise,  or  ig"norance  not  willful/  relief  will  be  g^ranted  (2  Lead. 
C.  in  Equity,  464,  465 ;  Eaton  v.  Lyon,  3  Vesey,  693) — ^the  result 
of  all  which  seems  to  be  that  there  is  no  well-settled  rule  upon 
the  subject,  or  none  which  is  not  liable  to  considerable  variation, 
and  to  be  affected  by  the  circumstances  of  the  particular  case. 
*  *  *  But  we  must  all  feel  that  cases  of  the  character  before 
the  court  should  be  received  with  something^  more  of  distrust, 
and  relief  afforded  with  more  reserve  and  circumspection,  than 
in  ordinary  cases  of  collateral  duties.  And  although  we  are  not 
prepared  to  say  that  it  must  appear  that,  in  all  cases,  the  failure 
arises  from  surprise,  accident,  or  mistake,  we  certainly  should 
not  g^rant  relief  when  the  omission  was  willful  and  wanton,  or 
attended  with  suffering^  or  serious  inconvenience  to  the  g^rantee, 
or  there  was  any  good  ground  to  apprehend  a  recurrence  of  the 
failure  to  perform,  as  was  held  in  Dunklee  i\  Adams,  20  \'t.  421, 
50  Am.  Dec.  44." 

It  may  be  objected  here  that  this  position  is  in  violation  of  the 
rule  that  equity  will  not  relieve  against  a  statutory  forfeiture. 
Pom.  Eq.  Jur.  458;  Railway  Co.  v,  Fitler,  60  Pa.  124,  100  Am. 
Dec.  546.  But  this  ordinance  partakes  of  the  nature  of  a  con- 
tract. It  is  generally  held,  in  such  cases,  that  the  relation  of  the 
parties  is  contractual.  The  power  of  municipal .  corporations  to 
contract  cannot  be  denied.  This  ordinance  is  not  a  statute.  B^ 
its  very  terms  it  establishes  a  relation  of  contract.  It  does  not 
provide  for  forfeiture  without  action  on  the  part  of  the  council. 
Unlike  a  statute  granting  a  privilege  or  franchise  and  declaring 
forfeiture  as  the  penalty  of  noncompliance  with  conditions,  it 
provides  for  notice  and  active  steps  on  the  part  of  the  council 
to  bring  about  forfeiture.  It  was  agreed  that,  in  order  to  effect 
a  forfeiture,  the  town  authorities  should  adopt  just  such  methods 
as  one  individual  resorts  to  to  bring  about  the  forfeiture  of  the 
rights  of  another  individual  under  a  contract  existing  between 
them.  Municipal  authorities  are  agents  as  well  as  legislators, 
and  are,  in  great  measure,  subject  to  the  legal  principles  gov- 
erning transactions  between  private  persons.  Many  cases  hold 
that  municipal  corporations  are  precluded  by  their  conduct  from 
enforcing  forfeitures.  "A  court  of  equity  will  not  enforce  a 
forfeiture  of  the  rights  and  privileges  of  the  grantees  in  a  con- 
tract for  their  failure  to  complete  their  perfonnance  of  it  in 
time,  where  the  party  seeking  the  forfeiture  was  guilty  of  the 
first  breach  of  the  agreement.*'  Power  Co.  v,  Colorado  Springs, 
105  Fed.  1,  44  C.  C.  A,  333.  In  that  case,  the  party  seeking 
forfeiture  was  a  municipal  corporation.  ''Where  a  street  railway 
company  has  expended  large  sums  of  money  and  exercised  due 
diligence  in  building  and  operating  its  road,  so  as  to  comply  with 
an  ordinance  of  permission,  but  unforeseen  circumstances  have 
caused  a  delav,  which  has  occasioned  no  pecuniary  injury  to  the 
township  or  its  inhabitants,  equity  will  interfere  to  restrain  the 
adoption  of  an  ordinance  by  the  township  declaring  a  forfeiture 
of  the  franchise  of  the  corporation  because  it  did  not  comply 
with  the  statute  of  permission,  which  provided  that  cars  should 
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fee  running  at  a  certain  headway,  on  a  continuous  line  of  double 
track,  within  a  specified  time."  Railway  Co.  v.  South  Orange, 
58  N.  J.  Eq.  83,  43  Atl.  53.  In  Chicag:o  r.  Railroad  Co.,  105 
111.  73j  the  court  enjoined  the  city  from  interfering  with  the 
laying  of  the  track  of  a  railway  company  after  the  expiration  of 
the  time  limited  by  the  ordinance,  because  the  company  had  been 
prevented  by  injunctions,  and  by  the  police  officers  of  the  city, 
acting  under  the  direction  of  the  mayor,  from  prosecuting  its 
work,  in  consequence  of  which  the  limit  expired  before  is  was 
completed.  In  this  respect  municipal  corporations  seem  to  stand 
upon  the  same  footing  as  individuals.  They  are  subject  to  the 
law  of  estoppel  by  acts  in  pais.  **But  of  late  years,  much  more 
than  formerly,  the  doctrine  of  estoppel,  most  wholesome  and 
just  in  its  operation  when  properly  applied,  has  been  extended  to 
these  municipal  corporations,  so  as  to  bind  and  conclude  them 
by  their  own  acts  and  acquiescence,  and  the  acts  and  acquies- 
cence of  their  officers,  wherever  an  estoppel  would  exist  in  the 
case  of  natural  persons."  Kneeland  v.  Oilman,  24  Wis.  39. 
See,  also,  Martel  z\  East  St.  Louis,  94  111.  67;  Railroad  Co.  v, 
Joliet,  79  111.  25;  Wilson  v.  Wheeling,  19  W.  Va.  323,  Syl. 
point  12,  42  Am.  Rep.  780.  This  is  subject  to  the  limitation 
that  the  subject-matter  must  not  be  ultra  vires — must  be  within 
their  authority.  Here  the  town  had  undoubted  right  and  power 
to  waive  nonperformance  of  covenants,  or  extend  time. 

As  above  indicated,  however,  there  must  be  full  performance 
of  the  covenant  as  a  condition  of  relief.  The  relief  is  against 
the  forfeiture,  on  the  ground  of  inequitable  conduct,  working 
surprise,  not  against  the  contract  or  from  its  obligation.  We  do 
not  take  away  either  the  right  to  have  the  delinquency  made 
good  or  the  power  to  forfeit  for  future  delinquencies.  The 
covenants  for  the  nonperformance  of  which  forfeiture  has  been 
declared  must  be  performed,  and  that  fully  and  promptly.  In 
the  event  of  refusal  to  perform,  another  question  would  arise, 
namely,  whether  the  bill  should  be  dismissed  or  retained  and 
affirmative  relief  granted  the  defendant  by  way  of  enforcement 
of  the  forfeiture.  As  we  cannot  say  such  contingency  will  not 
arise,  though  there  is  hardly  any  probability  of  it,  we  must  now 
give  direction  as  to  the  course  to  be  pursued  in  that  event,  else 
the  principles  of  the  cause  will  not  be  fully  settled,  and  another 
appeal  might  result,  involving  a  question  already  presented  on 
this  appeal.  Cross-relief  has  been  given  by  the  decree.  Never 
to  declare  or  enforce  a  forfeiture,  or  divest  an  estate  or  title 
for  violation  of  a  condition  subsequent,  is  an  invariable  rule  of 
equity,  if  there  is  a  legal  remedy.  Under  such  circumstances, 
a  court  of  equity  utterly  declines  to  touch  the  case  and  leaves 
the  party  to  his  legal  remedies.  In  the  language  of  a  former 
able  judge  of  this  court,  now  deceased,  equity  abhors  a  forfeiture. 
Our  leading  case  on  the  subject  is  Craig  v.  liukill,  37  W.  Va. 
520,  16  S.  E.  363.  See,  also,  Livingston  v,  Tompkins.  4  Johns. 
Ch.  (N.  Y.)  415,  8  Am.  Dec.  598;  Horsberg  v.  r>aker.  i  Pet. 
(U.  S.)   232,  7  L.  Ed.   125;  Marshall  v,  Vicksburg,   15  Wall. 
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146,  21  L.  Ed.  121.  This  is  different  from  an  appeal  to  equit)' 
for  aid  in  the  abatement  of  a  nuisance.  In  such  case  there  is  no 
forfeiture,  and  no  vested  title  or  rig^ht  as  ag^ainst  the  public. 
The  thing  proceeded  against  is  wrongful.  Here,  a  title  vested 
by  contract,  and  the  effort  is  to  take  it  away  by  forfeiture.  To 
do  this  the  town  must  resort  to  its  legal  remedies,  if  any  are 
available.  Besides  the  right  of  abatement  without  judicial  pro- 
ceedings, if  it  can  be  done  peaceably,  there  are  remedies  in  the 
law  courts.  There  is  much  authority  for  the  position  that  a 
municipal  corporation  has  its  possessory  action  for  a  street 
against  a  railway  having  no  right  to  occupy  it.  Dillon,  Munic, 
Cor.  §§  662,  723.  What  others  it  may  have  it  is  unnecessar>'  to 
inquire.  To  prevent  equity  jurisdiction  for  this  purpose,  it 
suffices  that  there  is  one. 

Agreeably  to  the  principles  and  conclusions  above  stated,  the 
decree  appealed  from  will  be  wholly  reversed,  with  costs,  and 
the  cause  remanded  to  the  circuit  court  of  Ohio  county,  with 
directions  to  perpetuate  the  injunction,  if  the  covenants  in  ques- 
tion shall  be  fully  and  properly  performed  by  the  appellant  within 
a  reasonable  time  to  be  allowed  for  the  purpose,  if  they  have  not 
already  been  so  performed,  but  without  prejudice  to  the  right 
and  power  of  the  town  of  Triadelphia  to  forfeit  the  privileges 
of  the  appellant  under  the  said  ordinance  for  any  future  failures 
to  comply  with  the  conditions  thereof,  and  to  dismiss  the  bill 
if  the  appellant  shall  refuse  to  perform  said  covenants  within  the 
time  to  be  allowed  therefor,  as  aforesaid. 


MoBii^E,  J.  &  K.  C.  R.  Co.  V.  Kamper. 

(Supreme  Court  of  Mississippi,  July  6,  1906.) 

[41  So.  Rep.  613.] 

Railroads — Conveyance   to    Road — Conditions — Railroad    Purposes. 

— Where  a  deed  conveyed  land  as  a  donation  to  a  railroad  company 
"foF  railroad  purposes  only,"  the  grantor  could  not  obtain  a  cancella- 
tion of  the  conveyance  on  the  ground  that  it  was  understood  that  de- 
fendant would  use  the  land  in  connection  with  a  main  line  through 
the  town  where  the  land  was  situated,  but  that  it  had  only  built  a 
branch. 

Same — Abandonment  of  Land.* — Where  land  was  conveyed  to  a 
railroad  company  for  railroad  purposes  only,  and  thereafter  the  road 
abandoned  some  of  the  land,  the  grantor  was  entitled  to  recover  that 
part  of  the  land  abandoned. 

Appeal  from  Chancery  Court,  Perry  County;  T.  A.  Wood, 
Chancellor. 

Suit  by  John  Kamper  against  the  Mobile,  Jackson  &  Kansas 


♦For  the  authorities  in  this  series  on  the  subject  of  the  forfeiture  of 
land  conveyed  for  railroad  purposes  for  failure  to  comply  with  terms 
of  grant,  see  foot-notes  appended  to  Bain  v.  Parker  (Ark),  19  R.  R. 
R.  614,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  614. 
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City  Railroad  Company.  From  a  decree  overruling  a  demurrer 
to  the  bill,  defendant  appeals.  Affirmed,  and  remanded  for 
proceeding's  in  accordance  with  the  opinion. 

Kamper  filed  his  bill  in  the  chancery  court  to  cancel  a  convey- 
ance made  by  him  to  the  appellant  railroad  company  of  certain 
real  estate  in  Hattiesburg,  conveyed  to  appellant  as  a  donation 
by  a  g^eneral  warranty  deed.  The  following  clause  appears  in 
the  deed,  to  wit:  '*It  is  distinctly  understood  that  the  above- 
mentioned  lots  and  rights  of  way  are  donated  for  railroad  pur- 
poses only."  The  bill  alleges  that  at  the  time  this  deed  was 
made  it  was  understood  that  the  appellant  would  build  its  line 
from  Mobile,  Ala.,  to  Jackson,  Miss.,  "through''  Hattiesburg, 
but  that  subsequently  this  route  had  been  abandoned,  and  a  branch 
only  of  said  road  built  "to"  Hattiesburg.  It  alleged  that  ap- 
pellee was  interested  in  the  development  of  the  territory  through 
which  the  road  would  pass,  and  that  he  made  the  donation  to 
appellant  in  aid  of  the  road  as  originally  projected.  It  also 
charg^es  the  abandonment  by  the  appellant  of  certain  parts  of 
the  property  donated.  The  railroad  company  demurred  to  the 
bill,  the  demurrer  was  overruled,  and  the  railroad  company 
appeals. 

May  &  Flowers f  for  appellant. 

IV.  H,  Hardy  and  Brame  &  Brame,  for  appellee. 

Mayes,  J.  The  bill  filed  in  this  case  shows  that  Kamper  is 
still  in  possession  of  the  property.  It  is  only  necessary  for  us 
to  say  that  we  think  the  action  of  the  lower  court  in  overruling 
the  demurrer  was  proper;  but,  this  appeal  being  prosecuted  for 
the  purpose  of  settling  the  principles  of  the  case,  we  deem  it 
necessary  to  say  that  complainant  will  not  be  allowed  to  show 
that  the  donation  of  the  land  for  "railroad  purposes  only"  was 
meant  for  the  purpose  of  being  used  only  for  the  road  to  be 
built  from  Mobile,  Ala.,  through  Hattiesburg,  to  Jackson,  Miss. 
But  the  land  will  be  deemed  to  have  been  used  for  the  purpose 
of  its  donation  when  it  is  shown  that  it  is  used  for  any  railroad 
purpose  by  the  defendant  company,  appellant.  The  demurrer  to 
the  bill  admits  all  the  facts,  and  thereby  admits  that  appellant 
has  abandoned  a  part  of  the  land  conveyed  by  appellee  and  its 
use  for  railroad  purposes.  It  only  remains  for  us  to  say  that  the 
appellee  should  be  allowed  to  recover  such  part  of  the  land 
conveyed  as  is  shown  to  have  been  abandoned  by  appellant,  and 
that  he  should  be  denied  relief  as  to  such  parts  of  the  land  con- 
veyed as  is  shown  that  appellant  is  using  for  railroad  purposes. 

Let  the  decree  be  affirmed,  and  the  cause  remanded  to  be 
proceeded  with  in  accordance  with  this  opinion,  and  30  days 
allowed  defendant  to  answer  after  mandate  filed. 


3^4        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 


Lincoln  Tp.  v.  Kansas  City  &  O.  R.  Co.  ct  aL 

ft 

(Supreme  Court  of  Nebraska,  June   20,  1906.) 
[108  N.   W.   Rep.   140.] 

Ifailroads — Purchase  on  Foreclosure  Sale — Liability  of  Purchasec.* 
— A  railros^d  corporation,  which  succeeds  to  the  property  and  rights 
of  another  railroad  corporation  through  the  medium  of  a  sale  upon  a 
decree  of  foreclosure,  or  other  judicial  sale,  is  not  answerable  for  the 
general  debts  of  the  corporation  whose  property  and  franchises  are 
thus  acquired. 

Municipal  Corporations — Railroad  Aid  Bonds. — ^The  right  of  a 
township  in  this  state  to  maintain  an  action  to  recover  the  value  of 
bonds  voted  by  the  electors  of  the  township  to  aid  in  the  construc- 
tion of  a  railroad  doubted. 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Appeal  from 
District  Court,  Kearney  County;  Hollenbeck,  Judg^e. 

Action  by  Lincoln  Township  against  the  Kansas  City  &  Omaha 
Railroad  Company  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

Joel  Hull  and  B,  C,  Calkins,  for  appellant. 

/.  W,  Deweese  and  /.  L,  McPheely,  for  appellees. 

DuFFiE,  C.  The  plaintiff  and  appellant  is  one  of  the  org^anized 
townships  of  Kearney  county,  Neb.  Its  petition  filed  in  the 
district  court  in  this  case  is  very  voluminous,  but  the  material 
facts  may  be  briefly  stated  as  follows:  In  the  year  1887  the 
Burlington  &  Missouri  River  Railroad  Company,  which  then  was 
and  still  is  a  part  of  the  Chicago,  Burlington  &  Quincy  System, 
owned  and  operated  all  the  railroads  in  Kearney  county.  About 
this  time  the  defendant,  the  Kansas  City  &  Omaha  Railroad 
Company,  was  organized  and  projected  a  line  from  Fairfield,  in 
Clay  county,  to  Alma,  in  Harlan  county.  It  solicited  aid  from 
the  people  of  Lincoln  township,  and  as  an  inducement  to  voting 
bonds  represented  to  the  electors  of  the  township  that  the  road 
would  be  operated  in  close  traffic  connection  with  the  St.  Joseph 
&  Grand  Island  Railroad  and  with  the  Union  Pacific  Railroad 
and  the  various  other  lines  known  as  the  Union  Pacific  System; 
that  it  would  give  the  people  of  the  township  the  advantage  of 
a  competitive  road,  and  increase  their  facilities  for  reaching 
competitive  markets,  and  the  interchange  of  business  with  the 
various  towns  and  cities  reached  by  the  roads  of  the  Union  Pa- 
cific System.  Acting  upon  these  inducements  the  electors  of  the 
township  on  March  26,  1887,  voted  aid  to  the  extent  of  $23,500. 
The  road  was  constructed,  the  aid  bonds  delivered  to  the  com- 
pany, and  the   road   operated  according  to   the   representations 

♦For  the  authorities  in  this  series  on  the  question  whether  the  pur- 
chaser of  railroad  property  can  be  held  liable  on  account  of  claims 
against  the  predecessor  railroad  company,  see  foot-note  appended  to 
Hukle  V.  Atchison,  etc.,  Ry.  Co.  (Kan.),  17  R.  R.  R.  692,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  692. 
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made  until  about  June  1,  1902.  It  is  further  alleged  that  the 
Kansas  City  &  Omaha  Railroad  Company  had  issued  bonds  and 
secured  them  by  a  mortg:a^e  upon  its  road  and  franchises,  and 
that  the  mort^ag^e  was  foreclosed  in  the  United  States  Circuit 
Court  for  the  District  of  Nebraska,  in  1896,  and  the  road  and 
its  franchises  sold  to  the  Kansas  City  &  Omaha  Railway  Com-, 
pany;  that  said  new  company  took  possession  about  September, 
1896,  and  continued  to  operate  the  same;  in  traffic  connection 
with  the  Union  Pacific  and  Grand  Island  Systems  arid  in  com- 
petition with  the  Chicag^o,  Burlington  &  Quincy  System,  until 
July  1,  1902 ;  that  on  that  date  the  Kansas  City  &  Omaha  Rail- 
way Company  ceased  to  operate  the  road,  and  surrendered  it  to 
the  Burling^ton  &  Missouri  River  Railroad  Company,  which  road 
has  ever  since  operated  the  same  as  a  part  of  the  Chicago,  Bur- 
lington &  Quincy  System.  It  is  further  alleged  in  the  petition 
that  the  Circuit  Court  of  the  United  States,  in  its  decree  fore- 
closing the  mortgage  made  by  the  Kansas  City  &  Omaha  Rail- 
road Company,  expressly  reserved  to  said  court  the  right  to 
retake  and  resell  all  said  property,  rights,  and  franchises  in 
satisfaction  of  any  judgment  which  might  thereafter  be  found 
ag:ainst  said  Kansas  City  &  Omaha  Railroad  Company  upon  any 
liability  then  existing  against  said  company.  Upon  the  theory 
that  the  representations  made  by  the  agents  of  the  Kansas  City 
&  Omaha  Railroad  Company  to  secure  the  voting  of  bonds  in 
aid  of  its  conntruction  constitute  a  contract  between  the  company 
and  the  township  and  its  electors,  and  that  said  contract  has  been 
breached  by  the  failure  of  that  company  and  its  successors  in 
the  ownership  of  the  road  to  operate  the  same  in  connection  with 
the  Union  Pacific  and  Grand  Island  Systems,  and  in  competition 
wMth  the  Chicago,  Burlington  &  Quincy  System,  this  action  was 
brought  to  recover  the  value  of  the  bonds  donated  to  said  road. 
A  demurrer  to  this  petition  was  overruled,  after  which  the  de- 
fendants answered,  and  a  trial  resulted  in  a  judgment  for  the 
defendants,  which  we  are  asked  to  review. 

It  is  true  that  in  Wullenwaber  v.  Dunigan,  30  Neb.  877,  47 
N.  W.  420.  j3  L.  R.  A.  811,  and  in  Nash  v.  Baker,  37  Neb.  713, 
56  N.  W.  376,  an  action  was  maintained  by  a  taxpayer  to  enjoiti 
the  issue  of  bonds  voted  in  aid  of  a  railroad  company,  upon  the 
ground  that  false  and  fraudulent  representations  had  been  made 
by  the  company  through  its  officers  and  agents  by  which  the 
electors  were  induced  to  cast  an  affirmative  vote  upon  the  prop- 
osition. But  In  these  cases  the  one  whose  property  was  to  he 
affected,  whose  rights  were  endangered,  was  the  plaintiff  in  the 
action.  After  a  somewhat  extended  examination,  we  have  failed 
tc  find  any  case  which  is  a  precedent  for  the  one  under  con- 
sideration. The  cases  cited  and  relied  upon  by  this  court  in  its 
opinion  in  Wullenwaber  v.  Dunigan,  supra,  are  all  cases  where 
the  interposition  of  the  court  was  sought  to  protect  a  plaintiff 
agfainst  the  enforcement  of  a  right  claimed  bv  the  defendant, 
but  grounded  upon  fraudulent  acts  of  the  railroad  company  or 
those   of  its  agents.     Curry  v.   Board  of  Supervisors    (Iowa) 
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15  N.  W.  602,  and  Sinnett  v.  Moles,  38  Iowa  25,  were  cases  to 
enjoin  the  collection  of  a  tax  voted  in  aid  of  a  railroad  company, 
the  electors  being  induced  to  this  course  by  false  and  fraudulent 
representations  made  by  the  company  through  its  agents.    Wick- 
ham  V,  Grant,  28  Kan.  517,  and  Melendy  v.  Keen,  89  111.  395, 
.were  actions  upon  obligations  given  by  the  defendants  to  aid   a 
railroad  company  in  the  construction  of  its  line.    The  defendants 
pleaded  that  the  obligations  were  obtained  from  them  throufifh 
false  and  fraudulent  representations  made  by  the  agents  of  the 
company,  and  this  defense  was  held  good.     Sandford  v.  Handy, 
23   Wend.    (N.  Y.)   260,  Vreeland  v.   New  Jersey  Stone  Co., 
25  N.  J.  Eq.  140,  and  Davis  &  Co.  v.  Dumont,  37  Iowa  47,  hold 
that  subscriptions  to  the  stock  of  a  corporation,  if  procured  b3'' 
fraud,  will  be  set  aside.     Burhop  v.  Milwaukee,   18  Wis.  431, 
holds  that  a  court  of  equity  may  relieve  the  cloud  of  a  mortgage 
given  a  railroad  company  to  secure  a  note  executed  as  a  stock 
subscription  to  the  corporation  when  fraudulently  obtained.     And 
McClellan  v,  Scott,  24  Wis.  81,  holds  that  fraudulent  representa- 
tions made  by  a  railroad  company  relating  to  its  pecuniary  con- 
dition, is  ground  for  avoiding  a  contract  of  sale  of  land  obtained 
thereby.     None  of  these  cases  are  authority  in  support  of  the 
claim  of  the  plaintiff  in  this  action.    In  each  of  them,  the  action 
was  brought,  or  the  defense  maintained,  by  the  party  directly 
interested  and  who  would  have  been  damaged  by  the  enforce- 
ment of  the  contract.    Another  feature  of  these  cases,  which  does 
not  obtain  here,  was  that  fraud  .was  the  ground  of  the  action. 
In  this  case  no  charge  of  fraud  is  made.     From  1887  to  1896 
the  original  company  to  which  this  aid  was  voted,  operated  its 
road  and  performed  every  condition  upon  which  the  aid  was 
obtained  and  every  representation  made  to  the  electors.    Through 
no  fault  of  its  own  and  because  of  its  inability  to  pay  its  just 
obligations,  its  property  was  sold  under  a  decree  of  the  United 
States  Circuit  Court  and  passed  to  another  corporation,  which 
operated  the  road  from   1896  to   1902,   apparently  to   the   full 
satisfaction  of  every  one  concerned.    No  charge  of  fraud  is  made 
in  the  foreclosure  proceedings,  nor  in  the  organization  of  the 
new  company  which  bought  in  the  property;  nor  is  there  any 
circumstance  connected  with  these  transactions  giving  rise  to 
even  a  suspicion  of  fraud.     The  defendants,  then,  are  liable, 
if  at  all,  not  because  of  any  fraud  perpetrated,  but  for  breach  of 
contract,  and  it  is  familiar  law  that  claims  for  breach  of  con- 
tract cannot  be  awarded  priority  over  the  bondholders  of  a  rail- 
road company,  nor  do  they  become  an  enforceable  claim  against 
a  corporation  which  succeeds  to  another  on  foreclosure  proceed- 
ings.    In  Austin  z\  Tecumseh  National  Bank,  49  Neb.  412,  68 
N.  W.  628,  35  L.  R.  A.  444,  59  Am.  St.  Rep.  543,  this  court  said  : 
"In   order   to  render  a  newly  organized   corporation   liable  at 
common  law  for  the  debts  of  an  established  corporation  or  firm 
to  whose  business  and  property  it  has  succeeded,  it  should,  in 
the  absence  of  a  special  agreement,  affirmatively  appear  from 
the   pleadings   and   proofs   that  the   transaction   in   question   is 
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fraudulent  as  to  creditors  of  the  old  corporation,  or  that  the 
circumstances  attending^  the  creation  of  the  new  and  its  succes- 
sion to  the  business  and  property  of  the  old  corporation,  are  of 
such  a  character  as  to  warrant  the  finding^  that  it  is  a  mere  con- 
tinuation of  the  former."  In  a  note  to  the  above  case  found  in 
59  Am.  St.  Rep.  543-558,  numerous  cases  are  cited  in  support  of 
tlie  rule  that  a  railroad  corporation  which  succeeds  to  the  prop- 
erty and  rig^hts  of  another  railroad  corporation  through  the 
medium  of  a  sale  upon  a  decree  of  foreclosure  or  other  judicial 
sale,  is  not  answerable  for  the  general  debts  of  a  corporation 
-whose  property  and  franchises  are  required. 

It  is  claimed  by  the  appellant  that  the  state,  in  granting  a 
franchise  to  the  Omaha  &  Kansas  City  Railroad  Company,  ex- 
tended the  privilege  which  its  charter  conferred  upon  the  condi- 
tion that  the  company,  on  its  part,  should  faithfully  perform  all 
the  public  functions  required  of  it  by  law,  and  that  this  required 
it  to  operate  its  road  in  competition  with  that  of  the  Chicago, 
Burlington  &  Quincy  Railway  Company.  Conceding  this  to  be 
true,  it  is  evident  that  an  action  for  damages  for  breach  of 
contract  is  not  an  appropriate  action  to  enforce  such  duty,  and 
that  the  payment  of  damages  would  not  tend  in  the  least  to  that 
end. 

There  are  other  considerations  which  lead  us  to  believe  that 
the  judgment  of  the  district  court  should  be  affirmed.  While 
the  question  was  not  argued,  it  is  one  of  first  impressions  that 
the  plaintiff  cannot  sustain  the  action.  It  has  not  been  damaged 
in  its  corporate  capacity  or  in  any  other  way,  so  far  as  we  can 
see  from  any  matter  alleged  in  the  petition  or  offered  in  evidence. 
What  interest  has  it  in  the  alleged  contract  which  entitles  it  to 
damages  for  a  breach?  It  is  true  that  the  bonds  were  issued  in 
the  name  of  Lincoln  township,  but  the  electors  of  the  township 
voted  the  bonds  and  the  property  owners  have  paid  the  same. 
What  will  be  done  with  any  money  recovered  by  the  plaintiff? 
To  the  credit  of  what  fund  will  it  be  placed  ?  Will  the  township 
itself  become  the  absolute  owner  or  will  it  be  distributed  among 
those  from  whom  it  was  collected?  Under  what  authority  does 
the  township  prosecute  this  action  for  the  taxpayers,  the  real 
parties  in  interest?  What  authority  has  it  to  distribute  the  fund 
and  to  whom  shall  the  distribution  be  made?  Are  the  present 
owners  of  the  land  who  probably  bought  and  fixed  the  price  in 
contemplation  of  this  tax,  to  receive  it,  or  such  portion  of  it  as 
they  have  paid,  or  does  the  whole  amount  assessed  against  any 
particular  tract  belong  to  the  owner  at  the  time  the  aid  was 
voted?  Under  what  statute  is  it  made  the  duty  of  the  township 
to  bring  this  action  or  where,  in  our  laws  relating  to  municipali- 
ties, is  authority  found  for  a  township  to  bring  and  maintain  an 
action  in  which  it  has  no  direct  interest?  To  us  it  seems  quite 
plain  that  the  owners  of  the  property  upon  which  the  tax  was 
levied,  and  who  had  paid  the  tax  making  up  the  fund,  are  the 
real  parties  in  interest  and  only  ones  who  have  any  right  to 
complain  of  a  breach  of  the  contract,  if  the  representations  which 
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induced  the  voting^  of  aid  constitutes  a  contract  in  such  a  sense 
that  a  failure  to  observe  its  terms  entitles  the  electors  to  com- 
plain and  to  maintain  an  action  for  damag^es.  We  incline  to 
the  belief  that  the  demurrer  to  the  petition  should  have  been  sus- 
tained. 

We  recommend  an  affirmance  of  the  judgement. 

Albert  and  Jackson,  CC,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foreg^oing^  opinion, 
the  judgment  of  the  district  court  is  affirmed. 


Fitzgerald  v.  Southern  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  May  25,  1906.) 

[54  S.  E.  Rep.  391.] 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants — Stat- 
utory Provisions. — Under  Priv.  Acts  1897,  p.  83,  c.  56,  making  all  co- 
employees  of  railroad  companies  agents  and  vice  principals  of  the 
company,  so  far  as  fixing  the  company  with  responsibility  for  their 
negligence  is  concerned,  whether  they  be  in  superior,  equal,  or  sub- 
ordinate positions,  a  railroad  company  is  liable  for  injuries  to  an  em- 
ployee, resulting  from  the  negligence  of  his  helpers  engaged  in  shov- 
eling coal  from  a  coal  car  into  a  tender. 

Same — Negligence  of  Master — Question  for  Jury. — In  an  action  for 
injuries  to  an  employee  of  a  railroad  company  from  the  falling  of  a 
piece  of  coal  which  his  helpers,  were  transferring  from  a  coal  car  to 
a  tender,  between  which  the  employee  was  working,  evidence  held  to 
present  the  question  for  the  jury  whether  the  helpers  were  guilty  of 
negligence. 

Same — Res  Ipsa  Loquitur.* — Where  an  employee  of  a  railroad  com- 
pany was  engaged  in  work  between  a  coal  car  and  a  tender,  and  his 
helpers  were  shoveling  coal  from  the  car  to  the  tender,  while  they 
knew  of  his  presence  there,  and  he  was  injured  by  a  piece  of  coal  fall- 
ing on  him,  the  doctrine  of  "res  ipsa  loquitur"  applies. 

Brown,  J.,   dissenting. 

Appeal  from  Superior  Court,  Guilford  County;  Ward,  Judg^e. 

Action  by  Obadiah  J.  Fitzgerald  against  the  Southern  Railway 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Civil  action  to  recover  damag^es  for  an  injury  caused  by  alleged 
neglig^ence  on  the  part  of  defendant,  tried  before  Ward,  judge, 
and  a  jury  at  October  term,  1905,  of  Guilford  superior  court. 
No  contributory  negligence  was  alleged  in  the  answer,  and  the 
cause  was  submitted  to  the  jury  on  two  issues:  (1)  As  to  the 
defendant's  negligence  causing  the  injury;  (2)  as  to  damages. 
There  was  evidence  tending  to  show  that  "pl^iintiff  on  the  11th 
day  of  July,  1904,  at  the  time  of  the  injury,  was  in  the  employ- 

*See  foot-notes  appended  to  Choctaw,  etc.,  Ry.  Co.  v.  Doughty 
(Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665;  Looney  v. 
Metropolitan  R.  Co.,  etc.,  (U.  S.),  18  R.  R.  R.  617,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  617. 
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xnent  of  the  defendant  as  a  hostler  on  the  yard  of  the  defendant 
at  Winston,  N.  C,  and  it  was  his  duty  with  his  helpers,  who 
ivere  employed  by  the  defendant,  when  any  eng^ine  came  in,  to 
take  charge  of  and  cool  it,  clean  out  the  fire,  and  put  it  away  in 
its  proper  place.  On  the  morning:  of  the  injury  the  engine  had 
been  moved  up  over  the  pit  in  which  the  fire  was  to  be  dumped 
alon^  side  of  the  coal  car  from  which  the  coal  was  to  be  thrown 
into  the  tender.  That  this  coal  car  was  standing  on  a  track 
pwirallel  with  the  one  on  which  the  eng^ine  was  standing,  and, 
between  the  parallel  tracks  there  was  an  open  space,  across 
-which  the  coal  was  to  be  thrown.  The  engine  had  been  standing 
with  fire  in  it  all  night,  and  the  fire  had  to  be  cleared  from  the 
engine  and  the  water  turned  on  the  fire  in  the  pit  while  the 
coaling  was  in  progress.  After  the  fire  had  been  cleared  from 
the  engine  and  thrown  in  the  pit,  on  the  occasion  of  the  injury, 
the  water  was  turned  through  the  hose  which  was  attached  to  a 
hydrant,  when  the  hose  blew  out  so  that  the  hose  had  to  be 
fastened  on  again,  and  there  was  nobody  to  do  this  but  the 
plaintiff.  He  was  the  only  man  to  do  this  work  around  that 
point.  The  hydrant  was  in  the  open  space  between  the  coal  car 
and  the  rear  of  the  tender,  and  when  the  hose  blew  off,  which 
had  been  insecurely  fastened  by  the  tankman  to  the  hydrant,  the 
plaintiff  squatted  down  by  the  tank  with  the  back  of  his  head 
towards  the  tender  and  was  attempting  to  fasten  the  hose  on  the 
hydrant.  He  was  2J/^  feet  from  the  tender  and  about  8  feet 
from  where  the  negroes  were  at  work  throwing  coal  straight 
across  into  the  place  in  the  front  part  of  the  tender  for  receiving 
and  holding  it. 

The  plaintiff,  in  his  own  behalf,  testified  that  the  lump  of  coal 
weighed  about  100  pounds  and  evidently  described  the  size  and 
shape  of  the  coal  by  indicating  the  same  with  his  hands.  He 
was  asked  (p.  11,  Record)  "How  large  was  the  coal?"  and 
replied:  "Of  course,  I  could  not  tell  the  weight  then,  but  the 
lump  seemed  to  be  about  that  long,  and  about  that  large  around. 
Kind  of  an  odd  shape;  seemed  to  be  about  a  100  pound  lump, 
something  like  that."  The  court,  on  stating  this  part  of  the 
tcistimony  to  the  jury,  said:  "As  I  got  his  testimony  down,  it 
was  a  large  piece  of  coal,  about  20  by  20  inches  and  a  100  pound 
lump."  There  was  no  objection  to  this  part  of  the  statement  of 
the  court,  and  we  take  it  that,  without  question,  the  witness,  when 
he  said,  "About  that  long  and  that  large  around,"  indicated  to 
the  court  and  jury  the  size  of  the  lump  by  the  position  of  his 
hands  or  some  other  objective  measurement.  On  his  examina- 
tion in  chief,  this  is  stated,  that  one  of  the  negroes  threw  the 
lurtip  of  coal  that  struck  the  witness.  On  cross-examination  he 
stated  that  he  did  not  know  which  one  of  the  negroes  threw  the 
coal,  because  he  could  not  see  it  leave  their  hands  upon  the  car 
while  he  was  down  there  discharging  his  duty,  and  for  the  same 
reason  he  did  not  know  whether  it  went  up  on  the  tender  and 
rolled  off  or  struck  the  tender  and  fell  off.     In  answer  to  a 
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question  by  the  defendant,  the  witness  stated :  "Q.  Do  you  know 
who  threw  it?  A.  No;  I  do  not  know  which  one  threw  it, 
because  I  could  not  see  it  leave  their  hands  upon  the  car,  while  I 
was  there  dischargfing^  my  duty.  Q.  You  don't  know  whether 
it  came  directly  from  the  shovel  onto  your  head  or  whether  it 
went  up  on  the  tender  and  rolled  off  ?  A.  No.  Q.  Nor  whether 
it  struck  the  tender  and  fell  off?  A.  That  is  the  information  I 
had."  The  witness  further  testified  that  the  coal  should  have 
been  thrown  into  its  bed  or  basin  in  the  forward  part  of  the 
tender.  The  neg^roes  were  engfag^ed  in  throwing^  coal  in  the  front 
end  of  the  tender  and  did  not  have  to  tlirow  the  coal  on  the 
back  end  at  all.  That  he  did  not  know  whether  the  boys  saw 
him  at  the  time.  That  they  could  have  done  so.  He  was  at  the 
rear  end  of  the  tender  and  on  their  side,  but  that  they  knew  he 
had  to  work  all  around  them  while  they  were  coaling^.  The 
plaintiff  was  permanently  injured  and  disabled.  There  was  a 
motion  for  nonsuit  which  was  overruled,  and  the  defendant  ex- 
cepted. The  court,  after  defining:  at  length  "neg^lig^ence"  and 
proximate  cause,"  charg^ed  the  jury,  in  substance,  that  if  de- 
fendant througfh  its  ag^ents  failed  to  exercise  proper  care,  that 
care  which  a  prudent  man  should  use  under  the  circumstances, 
in  throwing:  the  coal  from  the  car  to  the  tender,  and  such  neg:li- 
gfence  was  the  proximate  cause  of  the  plaintiff's  injuries,  they 
should  answer  the  first  issue  "yes."  The  charg^e  also  put  the 
burden  of  the  issue  on  the  plaintiff.  Defendant  excepted.  Ver- 
dict for  plaintiff,  and  from  judgment  thereon  defendant  ap- 
pealed. 

Kin^  &  Kimball,  for  appellant. 
John  A.  Barring er,  for  appellee. 

Hoke,  J.  (after  stating  the  facts).  The  statute  known  as  the 
**Fellow  Servant  Act,"  published  as  chapter  56,  p.  83,  Priv. 
Laws  1897,  where  the  same  applies,  has  the  effect  of  making  all 
co-employees  of  railroad  companies  agents  and  vice  principals 
of  the  company  so  far  as  fixing  the  company  with  responsibility 
for  their  negligence  is  concerned.  While  commonly  spoken  of 
as  the  "Fellow  Servant  Act,"  it  is  entitled  "An  act  to  prescribe 
the  liability  of  railroads  in  certain  cases,"  and  it  operates  on  all 
employees  of  the  company,  whether  in  superior,  equal,  or  sub- 
ordinate positions.  The  two  hands,  therefore,  who  were  shovel- 
ing coal,  while  they  were  there  as  "helpers"  to  the  plaintiff,  were 
the  agents  of  the  defendant,  and,  contributory  negligence  on  the 
part  of  the  plaintiff  not  being  proved  or  even  alleged,  if  the 
plaintiff  was  injured  as  the  proximate  cause  of  their  negligence, 
the  company  is  responsible.  We  do  not  understand  that  the  de- 
fendant controverts,  or  desires  to  controvert,  this  position,  but 
rests  its  defense  on  the  ground  that  there  is  no  evidence  offered 
which  requires  or  permits  that  the  plaintiff's  cause  be  considered 
by  the  jury,  and  this  on  the  idea,  chiefiy,  that,  so  far  as  the 
testimony  discloses,  it  is  just  as  probable  that  the  injury  was  the 
result  of  an  accident  for  which  the  defendant  is  in  no  way  re- 
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sponsible,  or  for  nef?li^ence  which  may  be  imputed  to  the  de- 
fendant as  an  actionable  wrong:.  While  this  may  be  the  law 
under  ^ven  circumstances,  we  think  that  the  principle  has  no 
place  in  application  to  the  facts  of  the  case  before  us. 

It  is  ver>'  g^enerally  held  that  direct  evidence  of  negflig^ence  is 
not  required,  but  the  same  may  be  inferred  from  facts  and  at- 
tendant circumstances,  and  it  is  well  established  that,  if  the 
facts  proved  establish  the  more  reasonable  probability  that  the 
defendant  has  been  fifuilty  of  actionable  neglig^ence,  the  case 
cannot  be  withdrawn  from  the  jury,  though  the  possibility  of 
accident  may  arise  on  the  evidence.  Thus,  in  Shearman  &  Red- 
field  on  Neg^ligence,  §  58,  it  is  said:  "The  plaintiff  is  not  bound 
to  prove  more  than  enoug^h  to  raise  a  fair  presumption  of  neg^li- 
^ence  on  the  part  of  the  defendant  and  of  resulting:  injury  to 
himself.  Having:  done  this,  he  is  entitled  to  recover,  unless  the 
defendant  produces  evidence  to  rebut  the  presumption.  It  has 
sometimes  been  held  not  sufficient  for  the  plaintiff  to  establish  a 
probability  of  the  defendant's  default,  but  this  is  Roing:  too  far. 
If  the  facts  proved  render  it  probable  that  the  defendant  violated 
its  duty,  it  is  for  the  jury  to  decide  whether  it  did  so  or  not.  To 
hold  otherwise  would  be  to  deny  the  value  of  circumstantial 
evidence.  As  already  stated,  the  plaintiff  is  not  required  to  prove 
his  case  beyond  a  reasonable  doubt,  thoug:h  the  facts  shown  must 
be  more  consistent  with  the  neg:lig:ence  of  the  defendant  than  the 
absence  of  it.  It  has  never  been  sug:g:ested  that  evidence  of 
iieg:lig:ence  should  be  direct  and  positive.  In  the  nature  of  the 
case,  the  plaintiff  must  labor  under  difficulties  in  proving:  the 
fact  of  neg:lig:ence,  and,  as  that  fact  itself  is  always  a  relative  one, 
it  is  susceptible  of  proof  by  evidence  of  circumstances  bearing^ 
more  or  less  directly  on  the  fact  of  neg:lig:ence,  a  kind  of  evi- 
dence which  mig:ht  not  be  satisfactory  in  other  classes  of  cases 
open  to  clear  proof.  This  is  on  the  g:eneral  principle  of  the  law 
of  evidence  which  holds  that  to  be  sufficient  and  satisfactory 
evidence  which  satisfies  an  unprejudiced  mind."  In  accordance 
with  this  g:eneral  doctrine,  in  the  well-considered  case  of  Howser 
V.  Railroad,  80  Md.  146,  30  Atl.  906,  27  L.  R,  A.  154,  45  Am. 
St.  Rep.  332,  Roberts,  J.,  says:  "These  and  many  Eng:lish  and 
American  cases  clearly  establish  the  fact  that  it  is  not  requisite 
that  the  plaintiff's  proof  in  actions  of  this  kind  should  neg:ative 
all  possible  circumstances  that  would  excuse  the  defendant.  It 
is  sufficient  if  it  neg:atives  all  probable  circumstances  that  would 
have  this  effect."  In  Whitney  v.  Clifford,  57  Wis.  156,  14  N. 
W.  927,  Cassady,  J.,  said:  "The  plaintiff  is  not  required  to 
prove  his  case  so  clearly  as  to  exclude  the  possibility  of  any 
other  theory."  In  Stepp  r.  Railroad,  85  Mo.  229,  it'  is  held: 
"Direct  evidence  of  the  want  of  the  exercise  of  due  care  is  not 
to  be  required  to  be  produced.  *  *  *  Surrounding:  circum- 
stances may  afford  as  conclusive  proof  as  direct  evidence. 
Applying:  these  rules  to  the  case  before  us,  we  think  the  plaintiff 
was  clearly  entitled  to  have  his  cause  submitted  to  a  jury  and  the 
motion  to  nonsuit  the  plaintiff  was  properly  overruled." 
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This  was  not  an  ordinary  case  of  loading;  coal  into  a  wagon  or 
car,  where  a  lump  of  the  coal  might  roll  off  at  any  time  with  no 
reasonable  prospect  of  hurting  anybody.  On  the  contrary,  these 
hands — ^and  for  their  conduct  as  we  have  seen  the  defendant  is 
responsible — knew  that  the  plaintiff  was  working  somewhere 
around  and  near  the  engine,  and  where,  if  a  piece  of  coal  rolle<^ 
off,  it  was  likely  to  strike  him,  and,  if  a  heavy  piece  should  roll 
and  strike,  it  would  do  him  serious  injury.  They  were  therefore 
charged  with  a  high  degree  of  care  in  this  respect.  This  state- 
ment imports  no  infringement  on  the  doctrine  which  obtains 
with  us  that  there  are  no  degrees  of  care  so  far  as  fixing  re- 
sponsibility for  negligence  is  concerned.  This  is  true  on  a  given 
state  of  facts  and  in  the  same  case.  The  standard  is  always  that 
care  which  a  prudent  man  should  use  under  like  circumstances. 
What  such  reasonable  care  is,  however,  does  vary  in  different 
cases  and  in  the  presence  of  different  conditions,  and  the  degree 
of  care  required  of  one,  whose  breach  of  duty  is  ver>'  likely  to 
result  in  serious  harm,  is  greater  than  when  the  effect  of  such 
breach  is  not  near  so  threatening.  Throwing  this  coal,  some  of 
it  at  least,  consisting  of  heavy  lumps  into  a  tender,  with  a  man 
walking  around  in  a  position  where  a  miscalculation  or  wuld 
throw  was  not  unlikely  to  cause  great  damage,  presents  a  very 
different  proposition  and  demands  a  much  higher  degree  of 
care  than  the  ordinary  loading  of  coal  from  one  vehicle  to 
another.  These  hands,  then,  charged  with  this  knowledge  and 
this  degree  of  care,  were  given  the  task  of  throwing  the  coal 
from  the  car  across  the  intervening  space  into  the  forward  part 
of  the  tender.  They  were  not  to  throw  it  into  the  rear  of  the 
tender,  where  the  water  tank  of  the  engine  was  placed,  which 
was  as  high  or  nearly  on  a  level  with  the  railing  of  the  tender. 
This  was  not  the  place  for  the  coal,  and  any  thrown  there  was 
very  likely  to  fall  off.  The  weight  of  the  coal,  a  hundred  pound 
lump,  makes,  it  very  probable  that  one  of  the  hands  undertook  to 
throw  a  lump  of  coal  too  large  for  him.  Most  likely  he  under- 
took it  without  the  shovel,  as  the  size,  20  by  20  inches,  would 
hardly  permit  that  a  shovel  could  be  used  for  the  purpose,  and, 
staggering  under  the  weight,  he  failed  to  clear  the  space  or 
control  its  direction.  The  piece  struck  the  railing  of  the  tender, 
or  outside  and  below  the  rails,  and,  falling  to  the  side,  struck  the 
plaintiff  and  did  the  injury.  This  is  not  only  very  probable  from 
the  circumstances,  but  there  is  direct  evidence  to  this  effect.  In 
answer  to  a  question  by  the  defendant,  the  plaintiff  testified: 
*'Q.  Do  you  know  whether  it  struck  the  tender  and  fell  off? 
A.  That  is  my  information."  If  this  is  the  way  it  occurred,  and 
we  think  it  much  the  most  probable  inference,  it  would  in  our 
opinion  be  a  negligent  act  for  one  of  those  hands  to  undertake 
to  throw  a  lump  of  coal  of  that  weight  across  that  space,  when 
he  must  have  known  the  chances  were  much  against  his  success, 
and  where  a  failure  might  cause  death  or  serious  injury  to  a 
co-employee  working  near.  Indeed,  there  could  hardly  be  a  rea- 
sonable suggestion  made  on  the  evidence,  with  the  duty  incum- 
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bent  on  these  men  to  observe  a  high  degree  of  care,  which  would 
neg"ative  the  existence  of  negligence.  If  they  undertook  to 
tlirow  a  lump  of  coal  too  heavy  for  them  across  th6  space,  so 
heavy  that  they  could  not  get  it  over  or  control  its  direction — 
and  they  must  have  known,  or  should  have  known,  this  when 
they  lifted  the  coal — they  would  be  negligent.  If  they  threw  the 
coal,  in  the  first  instance,  back  on  the  water  tank  where  it  was 
likely  to  roll  off,  this  would  be  a  negligent  act.  If  they  continued 
to  pile  coal  on  the  forward  part  of  the  tender,  where  it  belonged, 
till  it  was  even  with  or  above  the  top  of  the  tender  so  that  the 
coal  was  likely  to  roll  off,  either  directly  to  the  ground  or  over 
the  tank  in  the  rear,  it  would  be  negligence  to  do  this  without 
warning  to  the  plaintiff  and  giving  him  an  opportunity  to  be  on 
the  lookout.  They  were  in  a  position  to  note  the  condition  of 
the  coal,  and  the  plaintiff  was  not.  He  was  on  the  ground  en- 
g^aged  in  the  necessary  discharge  of  his  duties  and  bending  over 
in  the  effort  to  connect  the  hose  with  the  hydrant. 

While  we  have  thus  far  made  no  reference  to  the  doctrine  of 
"res  ipsa  loquitur,"  for  the  reason  that  this  doctrine  is  more 
usually  invoked  when  nothing  but  the  objective  facts  attendant 
upon  an  injury  can  be  produced,  while  here,  we  have  the  addi- 
tional evidence,  frequently  not  obtainable,  that  the  agents  of  the 
defendant,  and  for  whose  conduct  the  defendant  is  responsible, 
by  their  act  caused  the  injury  complained  of,  we  are  of  opinion 
that  the  doctrine  applies  with  full  force  to  the  facts  of  this  case. 
It  was  suggested  for  the  defendant  that  "res  ipsa  loquitur''  is 
only  applicable  in  case  of  the  failure  of  some  mechanical  appli- 
ance or  contrivance  or  machine,  which  fails  in  some  unusual  and 
unexpected  manner  to  do  its  work  properly,  and  the  default  is 
imputed  for  negligence  to  its  owner  or  the  employee  who  is 
charged  with  the  duty  of  keeping  it  in  order.  But  the  doctrine 
is  not  so  confined.  Courts  of  the  highest  atuhority  have  applied 
it  in  cases  not  at  all  dissimilar  to  the  one  before  us,  and  approved 
text-writers  state  the  principle  to  like  eflFect.  In  Shearman  & 
Redfield  on  Neg.  §  59,  it  is  said:  **In  many  cases  the  maxim 
^res  ipsa  loquitur'  applies.  The  aflfair  speaks  for  itself.  It  is  not 
that,  in  any  case,  negligence  can  be  assumed  from  the  mere  fact 
of  an  accident  and  an  injury,  but,  in  these  cases,  the  surrounding 
circumstances  which  are  necessarily  brought  into  view,  by  show- 
ing how  the  accident  occurred,  contain  without  further  proof 
sufficient  evidence  of  the  defendant's  duty  and  of  his  neglect  to 
perform  it.  The  fact  of  the  casualty  and  the  attendant  circum- 
stances may  themselves  furnish  all  the  proof  that  the  injured 
person  is  able  to  offer,  or  that  it  is  necessary  to  offer."  In  Hale 
on  Torts,  482,  it  is  said  to  apply,  "where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen,  if  those 
who  have  the  management  use  proper  care."  And  in  Labatt  on 
Master  &  Servant.  §  843,  it  is  said:  "The  rationale  of  this 
doctrine  is  that  in  some  cases  the  very  nature  of  the  occurrence 
may  of  itself,  and  through  the  presumption  it  carries,  su])ply  the 
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requisite  proof.  It  is  applicable  when,  under  circumstances 
shown,  the  accident  presumably  would  not  have  happened  if  due 
care  had  been  exercised.  Its  essential  import  is  that,  on  the 
facts  proved,  the  plaintiff  has  made  out  a  prima  facie  case  with- 
out direct  proof  of  neglig^ence*' — citing;  a  lar^e  number  of  in- 
stances where  the  maxim  was  upheld,  as  when  a  piece  of  coal 
falls  from  the  tender  of  a  passing^  train  and  hits  a  section  hand 
who  is  standing  a  reasonable  distance  from  the  track  (Railroad 
V,  Wood  [Tex.  Civ.  App.]  63  S.  W.  164),  and  where  a  large 
piece  of  coal  falls  from  a  tub  where  it  is  being  hoisted  from  the 
hold  of  a  steamer  (Joist  v.  Webster,  Quebec,  IS  C.  S.  220). 

In  Scott  V.  Dock  Co.,  3  Hurl.  &  Colt,  the  plaintiff  proved  that, 
while  conducting  his  duties  as  custom  officer,  he  was  passing  in 
front  of  a  warehouse  in  the  dockyard  and  was  felled  to  the 
ground  by  six  bags  of  sugar  falling  upon  him,  and  the  principle 
is  declared  as  follows:  **There  must  be  reasonable  evidence  of 
negligence,  but  when  the  thing  is  shown  to  be  under  the  man- 
agement of  the  defendant  or  his  servants,  and  the  accident  is 
such  as  in  the  ordinary  course  of  things  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendant  that  the 
accident  arose  from  want  of  care.  In  Jensen  v.  The  Joseph  B. 
Thomas  (D.  C.)  81  Fed.  578,  the  principle  is  announced  in  al- 
most identical  words :  **The  occurrence  of  an  injury  may  itself, 
in  connection  with  other  circumstances,  sufficiently  show  negli- 
gence as  to  justify  a  judgment  for  damages,  where  the  thing 
causing  the  injury  is  under  the  management  of  the  defendant, 
and  the  accident  is* such  as  in  the  ordinary  course  of  things  does 
not  happen  if  ordinary  care  is  used."  "And  the  principle  was 
applied  in  a  case  where  ofie  of  the  vessels  had  set  an  empty 
water  keg  on  the  loose  hatch-covers  at  the  side  of  the  hatch  in 
such  a  position  that  an  accidental  shock  or  jarring  of  the  covers 
might  let  the  covers  into  the  hatch  while  stevedores  were  work- 
ing in  the  hold.''  See,  also,  McCray  v.  Railway,  89  Tex.  168, 
34  S.  W.  95.  In  this  case  it  was  held  as  follows:  "(1)  When 
a  servant  sues  his  employer  for  damages  arising  from  injuries 
caused  by  the  negligence  of  the  latter,  the  plaintiff  must  prove 
the  negligence  of  the  defendant,  and  proof  of  the  accident  and 
injury  alone  will  not  be  sufficient  to  authorize  a  recovery.  But 
the  circumstances  attending  the  injur}-  may,  without  any  direct 
evidence,  be  sufficient  to  establish  the  fact  of  negligence.  (2) 
A  brakeman,  sitting  on  the  side  of  a  car  in  a  train  running  be- 
tween stations  was  killed  by  a  steel  rail,  part  of  the  load  of  a 
car  in  front  of  him  falling  therefrom,  one  end  striking  the  ground 
and  the  other  sweeping  along  side  of  the  train  and  striking  him. 
Without  other  proof  of  negligence  in  the  loading  on  the  car  of 
rails,  the  circumstances  w^ere  sufficient  to  take  the  case  to  the 
jury,  and  it  was  error  to  direct  a  verdict  for  the  defendant." 
In  Howser  r.  Railroad,  80  Md.  146,  30  Atl.  906,  27  L.  R.  A.  154, 
45  Am.  St.  Rep.  332,  the  maxim  is  held  to  apply  where  a  plaintiff 
was  walking  along  a  footpath  outside  of  the  right  of  way  and 
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was  injured  by  a  half  dozen  cross-ties  which  fell  upon  him  from 
a  gondola  car  attached  to  a  train  passing  along:  the  defendant's 
road.  In  Sheridan  v.  Foley,  58  N.  J.  Law,  230,  33  Atl.  484,  it 
is  said:  **It  is  urg^ed,  however,  on  behalf  of  the  defendant,  that 
the  plaintiff  was  bound,  in  order  to  entitle  him  to  a  verdict,  to 
prove  affirmatively  that  the  injury  which  he  received  was  caused 
by  the  neglig^ent  act  of  the  defendant  or  of  his  servants;  that 
the  mere  proof  that  the  plaintiff  was  injured  by  a  brick  falling^ 
from  the  hod  of  one  of  the  defendant's  hod  carriers,  or  from  a 
scaffolding:  upon  which  some  of  the  employees  of  the  defendant 
were  eng^a^ed  in  laying^  a  wall,  does  not,  standing:  alone,  raise 
any  presumption  of  neglig^ence;  and  that,  as  there  was  no  evi- 
dence offered  to  show  under  what  circumstances  the  brick  fell, 
there  was  nothing:  in  the  case  to  warrant  the  jury  in  inferring 
tliat  the  injury  complained  of  was  the  result  of  the  carelessness 
of  the  defendant  or  of  his  employees.  While  it  is  true,  as  a  g:en- 
eral  principle,  that  mere  proof  of  the  occurrence  of  an  accident 
raises  no  presumption  of  neglig:ence,  yet  there  is  a  class  of  cases 
where  this  principle  does  not  g:overn — cases  where  the  acciden.. 
is  such  as,  in  the  ordinary  course  of  thing:s,  would  not  have  hap- 
pened if  proper  care  had  been  used.  In  such  cases,  the  maxim 
"res  ipsa  loquitur"  is  held  to  apply,  and  it  is  presumed,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  want  of  reasonable  care."  In  Armour  v,  Golkowska,  95 
111.  App.  492,  it  is  held:  "(1)  Where  an  employee  in  a  packing 
house,  while  at  work  at  a  table  trimming  meat,  was  injured  by 
the  fall  of  an  empty  barrel  from  the  platform  above  her,  and 
there  is  no  evidence  by  way  of  explanation  as  to  how  the  barrel 
came  to  fall,  the  doctrine  of  'res  ipsa  loquitur'  applies.  (2)  When 
a  thing  which  causes  injury  is  shown  to  be  under  the  manage- 
ment of  the  defendant,  and  the  accident  is  such  as  in  the  ordinary 
course  of  things  does  not  happen,  if  those  who  have  the  manage- 
ment use  the  proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendant,  that  the  accident  arose 
from  a  want  of  care."  See,  also,  Electric  Co.  v.  Sweet,  57  N. 
J.  Law,  224,  30  Atl.  553 ;  Seybolt  v.  Railway,  95  N.  Y.  562,  47 
Am.  Rep.  75;  Lyons  v.  Rosenthal,  11  Hun  (N.  Y.)  46;  Hart's 
Case.  157  111.  9,  41  N.  E.  620,  29  L.  R.  A.  492,  48  Am.  St.  Rep. 
298;  Byrne  v.  Brodie,  2  Huri.  &  Colt  721. 

These  authorities,  we  think,  clearly  establish  that  the  maxim 
of  "res  ipsa  loquitur"  applies  in  a  case  like  the  one  before  us. 
In  the  ordinary  course  of  things,  if  these  hands  had  been  reason- 
ably attentive  to  their  duty  and  reasonably  observant  of  proper 
care,  the  event  would  not  have  occurred.  From  the  fact  that 
it  did  occur  and  from  the  attendant  circumstances,  and  in  the 
absence  of  any  explanation,  the  inference  of  negligence  was 
reasonable,  and  much  the  most  probable,  and  in  such  case  the 
order  for  a  nonsuit  would  have  been  erroneous.  In  the  well- 
considered  opinion  of  Mr.  Justice  Connor,  in  Womble  z'.  Grocerv 
Co.,  135  N.  C.  474,  47  S.  E.  493,  it  is  established  and  declared 
that  "this  principle  of  'res  ipsa  loquitur,'  where  it  applies,  car- 
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ries  the  question  of  neg^lig^ence  to  the  jury,  not  relieving  the 
plaintiff  of  the  burden  of  proof,  and  not  we  think  raising  any 
presumption  in  his  favor,  but  simply  entitling:  the  jury,  in  view^ 
of  all  the  circumstances  and  conditions  as  shown  by  the  plaintiff's 
evidence,  to  infer  neg^lig^ence  and  say  whether,  upon  all  the  evi- 
dence the  plaintiff  has  sustained  his  alleviation.'*  This  was  the 
course  pursued  by  the  judg^e  below,  who  charg^ed  the  jury  that 
the  burden  was  on  the  plaintiff  to  show  by  the  g^reater  weig^ht  of 
the  evidence  that  the  defendant  was  neg^lig^ent  and  that  the  neg^- 
lig^ence  was  the  proximate  cause  of  the  injury,  explaining^  the 
meaning:  of  the  terms  and  further  applying:  the  facts  as  pre- 
sented, but  the  burden  was  placed  on  the  plaintiff  throug^hout. 
There  was  no  error,  therefore,  either  in  refusing:  the  motion  for. 
nonsuit  or  hi  the  charg:e  as  g:iven. 

Our  attention  is  called  to  the  case  of  Raiford  v.  Railroad,  130 
N.  C.  597,  41  S.  E.  806,  as  authority  for  holding:  that  the  facts 
of  the  present  case  present  no  evidence  of  actionable  neg:lig:ence. 
The  case,  we  think,  does  not  sustain  the  position.  In  that  case  a 
piece  of  iron  fell  from  an  eng:ine,  and,  taking:  an  eccentric  course, 
struck  and  seriously  injured  the  plaintiff  who  was  working:  near 
the  eng:ine.  The  iron  had  fallen  by  reason  of  a  co-worker  having^ 
previously  loosened  or  removed  a  nut  that  held  the  same  in 
place.  The  only  neg:lig:ence  alleg:ed  was  the  act  of  the  co-em- 
ployee in  unscrewing:  the  nut.  There  was  no  testimony  showingf, 
or  tending:  to  show,  that  the  nut  had  been  improperly  or  neg:li- 
g:ently  removed,  or  that  any  injury  was  likely  to  follow,  and  the 
occurrence  was  held  to  be  an  excusable  accident.  In  our  case 
the  very  question  is  whether  the  act  of  the  defendant  was  neg^li- 
g:ent  in  throwing:  the  coal,  and,  as  we  have  endeavored  to  show, 
there  was  ample  evidence  from  the  facts  and  circumstances  that 
those  employees  must  have  been  or  very  probably  were  neg:lig:ent, 
or  the  event  would  not  have  followed.  There  are  cases  in  other 
jurisdictions  which  appear  to  conflict  with  the  decision  here 
made,  but  a  careful  examination  will  disclose  that  most  of  them 
can  be  disting:uished  and  upheld  on  g:rounds  entirely  consistent 
with  the  principles  declared  in  the  present  opinion.  And  where 
this  cannot  be  done,  we  think  these  decisions  are  not  in  accord 
with  the  g:reat  weig:ht  of  authority  in  cases  of  this  character. 

There  is  no  error  and  the  judg:ment  below  is  affirmed. 

WAI.KER,  J.,  concurs  in  result. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  16,-  1906.) 

[144  Fed.  Rep.  668.] 

Master  and  Servant — Injury  of  Servant — Assumed  Risk.* — Plain- 
tiff's intestate  was  a  switchman  in  the  yards  of  defendant  railroad 
company,  and  was  directed  in  the  nighttime  to  uncouple  a  caboose 
from  the  car  ahead  in  a  train.  Both  cars  were  equipped  with  safety 
couplers,  as  required  by  law,  and  the  caboose  had  a  platform  across 
tlie  front  end,  by  means  of  which  a  person  could  pass  from  one  side 
of  the  train  to  the  other.  The  lever  of  the  coupler  on  the  side  on  which 
plaintifT*s  intestate  then  stood  was  disconnected,  and,  instead  of  cross- 
ingr  to  the  other  side  where  the  lever  could  have  been  used,  or  going 
upon  the  platform  where  he  could  'have  reached  and  drawn  the  pin 
in  safety,  he  went  between  the  cars,  which  were  then  moving  slowly, 
and,  while  there,  stumbled  and  was  run  over  and  killed.  Held,  that 
having  selected  the  more  dangerous  way  of  performing  his  duty,  when 
a  safe  way  was  within  his  choice  and  known  to  him,  he  assumed  the 
risk,  and  that  there  could  be  no  recovery  for  his  death. 

In  Error  to  the  Circuit  Court  of  the  United   States  for  the 
Western  District  of  Arkansas. 

Sam  R.  Cheiv,  for  plaintiff  in  error. 

Thomas  S.  Buzhee  {B,  B.  Pierce,  on  the  brief),  for  defendant 
in  error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judg^es. 

Adams,  Circuit  Judgfe.  Plaintiff's  intestate  was  a  switchman 
in  the  employ  of  defendant  railroad  company,  and  was,  on 
November  15,  1903,  engfag^ed  in  the  performance  of  his  duties  in 
defendant's  yards  in  Booneville,  Ark.  He  was  directed  to  un- 
couple a  caboose  from  a  train  of  freig^ht  cars  preparatory  to 
switching^  it  upon  a  side  track.  The  east  end  of  the  caboose,  and 
the  west  end  of  the  box  car  to  which  it  was  coupled,  were 
equipped  with  coupling^  devices,  as  required  by  Act  Congf.  March 
2.  1893,  c.  196,  §  4,  27  Stat.  531  [U.  S.  Comp,  St.  1901,  p.  3174] ; 
but  at  the  time  in  question  the  lever  on  the  south  side  of  the 
caboose  was  temporarily  disconnected  from  the  coupling  pin,  so 
that  it  did  not  operate.  The  lever  on  the  north  side  of  the  box 
car  was  in  gfood  working;  condition.  These  cars  could  ordinarily 
be  coupled  or  uncoupled  by  operating;  either  of  the  levers.  When 
plaintiff's  intestate  was  directed  to  uncouple  the  caboose,  he 
was  on  the  south  side  of  the  train,  which  was  then  standing;  still. 
The  east  end  of  the  caboose  was  furnished  with  the  ordinarv 
platform  for  passage  from  one  side  to  the  other.  He  passed 
over  this  platform,  turned  a  switch,  and  returned  to  the  south 
side.  The  train  had  then  started  and  was  moving;  at  a  slow  rate 
of  four  to  six  miles  per  hour.  There  is  no  evidence  of  any  un- 
usual haste  or  emerg;ency.     Plaintiff's  intestate,  either  knowing; 

♦See  foot-note  appended  to  Illinois  Cent.  R.  Co.  v.  Swift  (111.),  17 
R.  TL  R.  537,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  537. 
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before,  or  then  ascertaining,  that  the  lever  on  the  south  side  of 
the  caboose  did  not  operate  the  coupling  pin,  went  between  the 
caboose  and  neighboring  box  car  while  the  train  was  moving^,  as 
just  stated;  for  the  purpose  of  lifting  the  coupling  pin  with  his 
fingers  and  thereby  disconnecting  the  two  cars.  This  was  in  the 
nighttime.  While  doing  this  he  stumbled  and  fell  and  was  run 
over  by  the  train. 

The  evidence  discloses  that  there  were  other  safe  and  practi- 
cable methods  open  to  plaintiff  for  uncoupling  the  cars.  On 
receiving  his  orders,  he  being  on  the  south  side,  crossed  the 
platform  to  the  north  side,  turned  the  switch,  and  returned  to 
the  south  side.  He  might,  as  he  had  just  done,  have  stepped 
across  the  platfonn  and  made  use  of  the  lever  on  the  box  car. 
He  might  have  sat  on  the  platform  and  safely  reached  over  and 
drawn  the  pin  with  his  hands.  He  might  have  given  a  signal 
and  had  the  train  stopped  for  the  purpose  of  safely  disconnecting 
the  cars.  Moreover,  he  might,  as  he  should  have  done,  declined 
to  expose  himself  to  danger  by  unnecessarily  going  between  the 
two  cars  in  the  nighttime,  while  they  were  in  motion. 

The  foregoing  facts  are  practically  undisputed,  and  are  sub- 
stantially the  same  as  have  been  twice  expressly  passed  upon  by 
this  court. 

In  Morris  v,  Duluth,  S.  S.  &  A.  Ry.  Co.,  108  Fed.  747,  47  C. 
C.  A.  661,  the  facts  as  stated  are  that: 

"The  crew  was  engaged  in  placing  the  rear  one  of  two  cars 
which  were  attached  to  an  engine  upon  the  side  track.  The 
plaintiff  had  turned  the  switch  to  permit  this  train  to  back  in 
upon  the  side  track.  His  subordinate  brakeman  was  riding  the 
train,  and  it  was  necessary  to  uncouple  the  rear  car,  so  that  it 
could  be  left  upon  the  side  track.  There  were  two  levers,  one  on 
each  side  of  this  train,  provided  by  the  company  for  the  purpose 
of  enabling  the  brakeman  to  pull  the  pin  between  these  cars  and 
to  uncouple  them  without  incurring  the  risk  and  danger  of  step- 
ping between  them  for  that  purpose.  The  machinery  attached  to 
the  lever  on  the  plaintiff's  side  of  the  train  was  out  of  order,  so 
that  he  could  not  pull  the  pin  by  means  of  that  lever.  But 
the  machinery  attached  to  the  lever  on  the  opposite  side  of  the 
train  was  in  working  condition,  and  he  could  have  drawn  the 
pin  himself,  or  could  have  caused  his  subordinate  to  draw  it  by 
use  of  this  lever.  Notwithstanding  this  fact,  he  stepped  in  be- 
tween the  two  cars  in  the  dark,  while  they  were  moving  about 
four  miles  an  hour,  undertook  to  pull  the  pin  with  his  hands,  and 
by  this  indiscretion  induced  his  injury." 

The  facts  of  that  case  present  a  striking  parallelism  to  the 
case  now  under  consideration.  After  stating  the  foregoing  facts, 
the  court,  speaking  by  Judge  Sanborn,  disposed  of  that  case 
thus: 

"When  there  is  a  comparatively  safe  and  a  more  dangerous 
way  known  to  a  servant  by  means  of  which  he  may  discharge 
his  duty,  it  is  negligence  for  him  to  select  the  more  dangerous 
method,  and  he  thereby  assumes  the  risk  of  the  injur>'  which  its 
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use  entails.  [Citing:  cases.]  *  *  *  The  plaintiff  knew  that  he 
could  draw  the  pin  and  uncouple  these  cars  in  safety  by  the 
use  of  the  lever  on  the  opposite  side  of  his  train,  but  he  chose 
to  incur  the  risk  and  danger  of  walking;  between  the  moving:  cars 
and  of  attempting:  to  draw  the  pin  with  his  hands." 

To  the  same  effect  is  the  case  of  Gilbert  v.  Burling:ton,  C.  R. 
&  X.  Co.,  128  Fed.  529,  63  C.  C.  A.  27,  wherein  Judg:e  Thayer, 
in  a  separate  concurring:  opinion,  uses  the  following^  lang:uag:e: 

"I  think  that  the  act  of  Cong:ress,  which  was  passed  for  the 
protection  of  brakemen,  amounts  to  a  leg:islative  declaration  that 
a  brakeman  oug:ht  not  to  step  in  between  the  rails  to  uncouple 
a  car  in  a  moving:  train ;  and  when  it  appears  that  a  brakeman  has 
placed  himself  in  such  a  situation  unnecessarily,  not  being:  com- 
pelled to  do  so  by  stress  of  circumstances,  and  receives  an  injury, 
he  is  gruilty  of  such  neg:lig:ence  as  prevents  a  recovery.'' 

The  case  before  us  is  g:overned  by  the  principles  laid  down  in 
those  cases,  and  on  their  authority  the  judg^nent  of  the  court  be- 
low directing:  a  verdict  for  the  defendant  must  be  affirmed,  and 
it  is  so  ordered. 


St.  Louis  Southwestern  Ry.  Co.  v.  Harvey. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  19,  1906.) 

[144  Fed.  Rep.  806.] 

Master  and  Servant — Negligence — ^Acts  of  Servant  Must  Be  within 
Scope  of  His  Employment  and  in  the  Business  of  Master  in  Order  to 
Charge  Latter* — Two  indispensable  conditions  of  the  liability  of  a 
master  for  the  negligent  acts  of  a  servant  are  that  they  shall  be  within 
the  scope  of  the  latter's  employment  and  that  they  shall  be  done  in 
conducting  the  business  of  the  master.  If  a  servant  step  aside  from 
the  business  of  his  master  for  never  so  short  a  time  to  do  an  act  that 
is  not  a  part  of  that  business,  the  relation  of  master  and  servant  is 
for  the, time  suspended,  and  the  acts  of  the  servant  during  this  in- 
terval are  not  the  master's  but  his  own. 

Same— Liability  of  Master  Not  Created  by  Servant's  Use  of  His  Fa- 
cilities without  His  Consent.*-— The  use  by  a  servant,  in  the  commis- 
sion of  a  tortious  act  and  while  pursuing  his  own  afFairs,  of  cars,  en- 
gines, or  facilities  of  the  master,  without  the  latter's  consent,  but  which 
the  servant  could  not  have  procured  in  the  absence  of  the  relation 
of  master  and  servant,  is  insufficient  to  charge  the  master  with  liabil- 
ity for  the  acts  of  the  servant. 

Same — Facts — Decision. — A  straw  boss  and  some  members  of  a 
gang  of  laborers,  which  was  engaged  in  surfacing  and  repairing  track, 
took  a  hand  car  and  drove  it  to  town  about  three  miles  south  of  their 
place  of  work  and  camp  at  about  four  in  the  afternoon.  About  eight 
in  the  evening  some  members  of  another  gang,  which  was  engaged  in 

*For  the  authorities  in  this  series  on  the  question  the  master's  lia- 
D'lity  for  the  negligence  or  torts  of  his  servant  depends  upon  whether 
they  occurred  while  the  servant  was  acting  within  the  scope  of  his 
employment,  see  foot-notes  appended  to  Sharp  v.  Erie  R.  Co.  (N.  Y.), 
19  R.  R.  R.  683,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  683;  foot-notes  ap- 
pended to  Palos  Coal  &  Coke  Co.  v.  Benson  (Ala.),  19  R.  R.  R.  185, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  185, 
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relaying  the  track  near  the  place  of  work  of  tlie  former  gangr»  'W'crc 
taking  some  sick  workmen  to  the  town  upoi\  a  hand  car,  when  they 
collided  with  the  first  car  which  was  returning  without  any  light  upon 
it.  The  rules  and  practice  of  the  company  prohibited  the  allowance 
of  a  hand  car  upon  the  track,  without  the  permission  of  a  foreman, 
but  the  men  sometimes  used  them  without  his  knowledge.  The  w^ork- 
ing  hours  of  the  men  ceased  at  six  in  the  afternoon.  The  foreman  of 
the  men  on  the  dark  car  testified  that  they  were  not  engaged  in  the 
business  of  the  master,  and  that  the  hand  car  was  not  on  the  track 
with  his  knowledge  or  consent  after  six  in  the  evening.  Held,  the 
acts  of  the  men  on  the  dark  car  after  their  hours  of  work  had  ceased 
were  not  within  the  scope  of  their  employment,  nor  in  the  business 
of  the  company,  and  the  latter  was  not  liable  for  them. 
(Syllabus  by  the  Court.) 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

W,  T.  Woolrid,^e  {S.  H,  West  and  F,  G.  Bridges,  on  the 
brief),  for  plaintiff  in  error. 

Trimble,  Robinson  &  Trimble,  and  /.  H,  Harrod,  for  defend- 
ant in  error. 

Before  Sanborn,  Hook,  and  Ad.\ms^  Circuit  Judges. 

Sanborn,  Circuit  Judg^e.  On  March  3,  1903,  two  ^ang^s  of 
laborers  were  at  work  for  the  St.  Louis  Southwestern  Railway 

.  ^ 

Company,  the  defendant  below,  at  a  point  about  three  miles 
north  of  Jonesboro  in  the  state  of  Arkansas.  The  plaintiff  below, 
Sam  J.  Harvey,  was  a  member  of  a  g:angf  which  was  engagfed  in 
taking  up  old  rails  and  laying  new  ones  and  the  foreman  of  his 
gang  was  one  Redding.  The  other  gang  was  engaged  in  sur- 
facing and  repairing  the  roadbed  about  a  quarter  of  a  mile  north 
of  Redding*s  gang,  and  W.  J.  Bridges  was  its  foreman.  The 
hours  of  work  for  the  men  in  these  gangs  were  from  7  in  the 
morning  until  6  in  the  evening.  It  was  contrary  to  the  rules  and 
practice  of  the  company  to  permit  a  hand  car  upon  the  railroad 
track  without  the  permission  of  a  foreman.  About  four  in  the 
afternoon  a  hand  car  operated  by  a  straw  boss  or  assistant  fore- 
man and  some  members  of  Bridges'  gang  passed  south  towards 
Jonesboro.  After  the  men  in  Reading's  gang  had  completed  their 
work  for  the  day,  and  about  8  in  the  evening  their  foreman  sent 
the  plaintiff  and  four  or  five  other  laborers  in  charge  of  an 
assistant  foreman  upon  a  hand  car  to  Jonesboro  to  carr}'  some 
sick  workmen.  The  plaintiff  was  in  charge  of  a  red  light  and  a 
white  light  upon  the  front  of  the  hand  car.  He  placed  the  red 
light  on  the  car,  sat  down  by  the  side  of  it,  hung  his  feet  over 
the  front  end  of  the  car  and  held  the  white  light  upon  one  of  his 
legs.  The  evening  was  dark  and  at  a  point  about  two  miles  nordi 
of  Jonesboro  they  collided  with  the  hand  car  in  possession  of  the 
members  of  Bridges*  gang  which  was  coming  north  without  any 
light  upon  it  and  the  plaintiff's  legs  were  caught  between  the  cars 
and  seriously  injured.  He  brought  this  action  against  the  com- 
pany to  recover  damages  upon  the  ground  that  he  was  injured  by 
the  negligence  of  those  members  of  Bridges'  gang  who   were 
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operating  the  dark  car.  At  the  close  of  the  evidence  counsel  for 
the  defendant  requested  the  court  to  instruct  the  jury  to  return 
a  verdict  in  its  favor.  This  request  was  refused,  and  this  re- 
fusal is  assigned  as  error. 

Conceding,  without  considering  or  deciding  the  question,  that 
the  men  upon  the  dark  car  belonged  to  the  classes  of  servants 
for  whose  acts  of  negligence  the  master  is  liable  under  the 
statutes  of  Arkansas,  the  burden  of  proof  was  upon  the  plaintiff 
to  establish  the  fact  that  at  the  time  and  place  of  the  collision 
these  men  were  running  the  car  in  their  possession  in  the  dis- 
charge of  a  duty  of  their  employment  as  servants  of  the  cor- 
poration. The  first  question  for  consideration  in  the  case, 
therefore  is,  was  there  any  substantial  evidence  at  the  trial  suffi- 
cient to  sustain  a  finding  of  the  jury  that  this  fact  existed?  It  is 
not  enough  that  .there  was  evidence  that  these  men  were  engaged 
ni  the  business  of  the  corporation  during  their  working  hours 
or  at  other  times  or  places,  but  it  was  necessary  to  produce  evi- 
dence that  they  were  thus  employed  at  the  time  and  place  of  the 
collision.  The  finding  of  this  fact  required  an  affirmative  answer 
to  two  questions  which  conditioned  it,  was  there  substantial  evi- 
dence that  the  act  of  operating  this  car  upon  the  railroad  upon 
its  northward  trip  from  Jonesboro  in  the  dark  at  8  o'clock  in 
the  evening  was  within  the  scope  of  the  duty  assigned  to  these 
men  under  their  employment?  for  if  it  was  not  the  master  was 
not  liable  for  their  acts  in  that  regard  although  those  acts  were 
done  during  the  time  of  their  engagement  about  the  business 
of  their  master.  Bowen  i\  Illinois  Central  R.  Co.  (C.  C.  A.) 
136  Fed.  306,  311-316,  wherein  a  station  agent  while  delivering 
a  package  at  the  window  of  his  office  shot  the  addressee,  and  the 
company  was  held  to  be  exempt  from  liability  because  the  act  was 
not  within  the  scope  of  his  dutv;  Walker  v.  Rv.  Co.,  121  Mo. 
575,  584-588,  26  S.  W.  360,  24  X.  R.  A.  363.  42  Am.  St.  Rep. 
547.  The  second  quer>'  is,  was  there  substantial  evidence  that  the 
act  of  running  this  car  upon  the  track  at  night  without  a  light 
was  done  in  the  conduct  of  any  of  the  business  of  the  master? 
for  if  a  servant  step  aside  from  the  business  of  his  master  for 
never  so  short  a  time  to  do  any  act  that  is  not  a  part  of  that 
business  the  relation  of  master  and  servant  is  for  the  time  sus- 
pended and  the  acts  of  the  servant  during  that  interval  are  not 
his  master's,  but  his  own.  Benson  r.  Chicago,  St.  P.,  M.  &  O. 
Ity.  Co.,  78  Minn.  303,  307,  308,  80  N.  W.  1050;  Baker  v.  Kin- 
sev,  38  Cal.  631,  633,  99  Am.  Dec.  438;  Georgia  Railroad  Co.  v. 
Wood,  94  Ga.  126,  21  S.  E.  288,  47  Am.  St.  Rep.  146. 

Xor  does  the  fact  that  servants  guiltv  of  a  tortious  act  make 
use  of  the  master's  cars,  engines,  or  other  facilities,  which  they 
could  not  have  obtained  in  the  absence  of  the  relation  of  master 
and  servant,  to  commit  it,  while  pursuing  their  own  ends  ex- 
clusively, charge  the  master  with  liability  for  their  act  in  the 
absence  of  his  knowledge  or  consent  to  such  use.  Chicago,  St. 
P.  M.  &  O.  Ry.  Co.  V,  Bryant,  65  Fed.  969,  973-975,  13  C.  C.  A. 
249,  253-255,  where  a  yardmaster  took  an  engine  and  a  passenger 
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car  upon  the  track  of  the  railroad  company  at  nig^ht  after  his 
hours  of  labor  were  over  without  the  knowledge  of  his  master, 
and  caused  a  collision  which  killed  some  and  injured  others  of 
those  he  was  transporting;  for  his  and  their  purposes  ( Mitchell  v. 
Crassweller,  13  C.  B.  237)  ;  in  which  a  carman  whose  duty  it  was 
to  put  the  horses  and  cart  of  his  master  in  his  stable  after  the 
day's  work  was  completed  obtained  the  keys  of  the  stable  for 
that  purpose,  and  then  drove  in  another  direction  on  his  own 
business  without  the  consent  of  his  master,  and  on  his  return 
drove  his  master's  horse  and  cart  against,  and  injured  a  third 
person.  The  master  was  held  to  be  exempt  from  liability  for  this 
injury  (Cousins  v.  Railway  Co.,  66  Mo.  572)  ;  wherein  the  super- 
intendent of  the  company  took  an  idle  locomotive  from  its  round- 
house in  the  night  and  ran  it  2j^  miles  for  a  doctor  for  a  sick 
neighbor.  On  the  way  he  carelessly  drove  the  engine  upon,  and 
killed  the  plaintiff's  mule,  but  the  Supreme  Court  of  Missouri 
held  that  the  company  was  not  liable  for  the  damage.  Morier  v. 
Railway  Co.,  31  Minn.  351-353.  17  N.  W.  952,  47  Am.  Rep.  793; 
Campbell  v.  City  of  Providence,  9  R.  I.  262;  Garretzen  v. 
Duenckel,  50  Mo.  104,  107,  111,  11  Am.  Rep.  405;  Chicago  Con- 
sol.  Bottling  Co.  V.  McGinnis,  86  111.  App.  38,  40;  Snvder  v. 
Railway  Co.,  60  Mo.  413,  419. 

The   evidence  upon   the  questions   whether   or   not   the   men 
upon  the  dark  car  were   running  north   from  Jonesboro  at  8 
in  the  evening  with  the  consent  of  their  master,  within  the  scope 
of  their  employment,  and  in  the  business  of  their  employer,  was 
this:    The  plaintiff's  witnesses  testified  that  hand  cars  were  not 
allowed  upon  the  railroad  track  without  the  permission  of  the 
foremen,  but  that  the  men  sometimes  took  and  used  them  without 
their  knowledge,  that  the  hours  of  work  of  Bridges'  gang  were 
from  7  in  the  morning  until  6  in  the  evening,  that  about  4  in  the 
afternoon  a  straw  boss  and  some  men  of  his  gang  went  to  Jones- 
boro with  a  hand  car,  that  the  work  in  which  Bridges'  gang  was 
engaged   was   surfacing  the  track,   that  the   witnesses   for  the 
plaintiff  did  not  know  whether  the  men  who  used  this  car  were 
then  working  for  the  company  or  not,  and  that  the  cars  collided 
at  8  in  the  evening  when  the  car  with  Redding's  men  was  going 
south  to  carry  some  sick  workmen,  and  the  other  car  was  com- 
ing north  without  any  light  upon  it.     Bridges  testified  that  he 
had  19  men  in  his  gang,  and  that  some  of  them  were  not  at  work 
on  the  day  of  the  accident,  that  he  had  four  hand  cars,  and  was 
using  three ;  that  he  sometimes  sent  men  on  a  hand  car  to  Jones- 
boro to  get  tools,  but  whenever  he  did  so  he  sent  them  at  such 
times  that  they  could  come  back  to  his  camp  by  6  in  the  after- 
noon ;  that  he  might  have  sent  a  car  to  Jonesboro  on  the  day  of 
the  accident,  but  that  if  he  had  done  so  the  men  with  it  would 
have  returned  by  6  o'clock,  that  if  he  had  sent  them  and  they  had 
not  returned  by  6  they  would  not  have  been  in  the  service  of 
the  company  thereafter  during  that  night;  that  he  sent  no  car, 
and  gave  no  permission  for  any  car  to  go  to  Jonesboro  on  that 
day,  and  that  if  one  went,  it  was  without  his  knowledge  or  con- 
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sent ;  that  he  knows  he  did  not  send  a  car  to  Jonesboro  that  day 
for  tools,  because  his  tools  were  sent  to  him  at  the  camp;  that 
he  heard  of  the  collision  and  injury  the  next  day ;  that  he  does 
not  remember  sending:  out  any  car,  or  permitting  any  car  to  go  to 
Jonesboro  on  that  day,  and  that  if  he  had  sent  a  car,  or  had  per- 
mitted one  to  gfo  he  would  certainly  have  remembered  it  the  next 
day  after  he  heard  of  the  accident.  There  is  no  other  material 
evidence  in  the  case  upon  these  issues,  and  this  testimony  is  in- 
sufficient to  sustain  a  finding  that  the  men  on  the  dark  car  were 
either  acting  within  the  scope  of  their  employment  or  transacting 
the  business  of  the  defendant  at  8  in  the  evening  when  they  were 
returning  from  Jonesboro  and  caused  this  collision.  The  scope 
of  the  duties  of  their  employment  was  prima  facie  limited  to 
surfacing  and  repairing  the  railroad  track.  The  time  of  their 
engagement  was  from  7  in  the  morning  until  6  in  the  evening. 
After  the  latter  hour,  and  while  they  were  not  surfacing  the 
track,  they  were  presumptively  without  the  service  of  their  mas- 
ter, pursuing  their  own  affairs  exclusively.  The  facts  that  they 
could  not  have  had  possession  of  the  hand  car  without  the  consent 
of  the  foreman,  Bridges,  or  a  violation  of  the  rules  of  the  com- 
pany, and  that  Bridges  might  have  sent  them  to  Jonesboro  for 
tools  at  4  in  the  afternoon,  are  insufficient  to  overcome  these 
presumptions,  the  fact,  so  suggestive  of  surreptitious  use  of  the 
car,  that  they  were  nmning  it  in  the  night  without  lights,  and 
the  positive  testimony  of  Bridges,  the  only  witness  in  the  case 
who  knew  that  this  car  was  not  out  after  6  on  that  evening  with 
his  knowledge  or  consent,  and  that  if  these  men  were  operating 
ii  after  that  hour  they  were  not  then  engaged  in  any  part  of  the 
business  of  the  company,  but  were  attending  to  their  own  affairs 
exclusively.  The  insufficiency  of  the  evidence  upon  these  issues 
is  fatal  to  the  verdict,  and  renders  the  consideration  of  other 
questions  in  the  case  unnecessary. 

The  judgment  below  is  accordingly  reversed,  and  the  case  is 
remanded  to  the  Circuit  Court,  with  instructions  to  grant  a  new 
trial. 


Kane  v.  Erie  R.  Co. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  January  19,  1906.) 

[142  Fed.  Rep.  682.] 

Master  and  Servant — Railroads — Fellow  Servants  under  Ohio  Stat- 
utes,*— 87  Ohio  Laws,  p.  150,  §  3,  in  providing  that  every  person  in 

*For  the  authorities  in  this  series  on  the  subject  of  the  different 
department  limitation  of  the  fellow-servant  rule,  see  foot-notes  ap- 
pended to  Louisville  &  N.  R.  Co.  v.  Martin  (Tenn.),  18  R.  R.  R.  413, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  foot-notes  appended  to  Conine 
V.  Olympia  Logging  Co.  (Wash.),  15  R.  R.  R.  387,  38  Am.  &  Eng.  R. 
Cas.,  N.  S.,  387. 

For  the  authorities  in  tliis  series  on  the  question  whether  trainmen 
of  different  trains  are  fellow   servants,    see   foot-notes   appended    to 
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the  employ  of  a  railroad  company  "having  charge  or  control   of  em- 
ployees in  any  separate  branch  or  department  shall  be  held  to  be  the 
superior  and  not  fellow  servant  of  employees  in  any  other  branch  or 
department  who  have  no  power  to  direct  or  control  in  the  branch  or 
department  in  which  they  are  employed,"  divides  all  the  employees 
of  a   railroad  company,  with  respect  to  those  working  in   separate 
branches  or  departments  constructively,  into  superiors  and   subordi* 
nates;    superiors    being    all    those    having    authority    over   any   co- 
employee  whatever,  and  subordinates  those  having  none.    And  under 
the  decisions  of  the  Supreme  Court  of  the  state  that  separate  trains 
are  separate  "branches  or  departments,"  within  the  meaning  of   the 
statute,    a    company  is  liable  for    the  injury    or  death  of  a  fireman 
through  the  negligence  of  the  engineer  of  another  train  having  author- 
ity over  his  own  fireman,  although  he  is  himself  subject  to  the  control 
of  the  conductor  of  his  train. 

Same — ^Action  for  Death  of  Fireman — Contributory  Negligence. f — 
Plaintiff's  intestate,  who  was  a  fireman  on  an  engine  on  defendant's 
railroad,  was  killed  while  his  train  was  in  the  yards  of  the  company, 
as  the  result  of  a  collision  alleged  to  have  been  caused  by  the  neg- 
ligence of  the  engineer  of  another  train.     Deceased  was  at  the  time 
standing  on  the  running  board  on  the  front  of  his  engine  cleaning  the 
headlight  or  number  plate,  and  the  engine  was  backing  very  slowly, 
drawing  a  number  of  cars  after  it.    It  was  a  part  of  his  duty  to  clean 
the  engine,  and  it  was  clearly  shown  that  it  was  the  custom  of  fire- 
men on  defendant's  road  to  do  so  during  the  day,  sometimes  while 
the  engines  were  standing  still,  and   sometimes  while  they  were  in 
motion,  and  that  such  custom  was  known  to  and  sanctioned  by  the 
company,  although  a  rule  provided  that  firemen  should  clean  the  en- 
gines "at  the  end  of  each  trip."     Held  that,  in  view  of  such  general 
custom,  which  in  effect  abrogated  the  rule,  the  deceased  could   not 
be  said  as  matter  of  law  to  have  been  guilty  of  contributory  negli- 
gence in  being  in  the  position  where  he  was  at  the  time  of  the  col- 
lision, but  that  such  question  was  one  for  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Ohio. 
See  133  Fed.  681. 

George  F.  Arret  and  T.  McNamara,  for  plaintiff  in  error. 
John  H,  Clarke,  for  defendant  in  error. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judgfes. 

Richards,  Circuit  Jud^e.  This  was  a  suit  to  recover  damages 
for  the  wrongfful  death  of  the  plaintiff's  intestate,  Thomas  M. 
Kane,  a  fireman  on  one  of  two  trains  which  were  beine  switched 
in  the  yards  of  the  defendant  railway  company  at  Niles.  Ohio. 
Kane  was  killed  in  a  collision  chargfed  to  have  resulted  from  the 
negfligfence  of  one  "Rowker.  the  eng^ineer  of  the  other  train.  Bow- 
Crosby  V.  Lehigh  Valley  R.  Co.  (C.  C.  A.),  18  R.  R.  R.  426.  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  426;  Driver's  Adm'r  v.  Southern  Ry.  Co.  (Va.). 
18  R.  R.  R.  11,  41  Am.  &  Engf.  R.  Cas.,  N.  S.,  11. 

For  the  authorities  in  this  series  on  the  question  whether  an  engi- 
neer is  a  vice  principal  or  fellow  servant  with  respect  to  other  em- 
ployees of  his  company,  see  foot-note  appended  to  Peterson  w.  New 
York,  etc.,  R.  Co.  (Conn.),  15  R.  R.  R.  772,  38  Am.  &  Eng.  R.  Cas.. 
N.    S.,   772. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  waiver  of 
rules  made  for  the  guidance  and  protection  of  railroad  employees, 
see  foot-notes  appended  to  Canadian  Pac.  Ry.  Co.  v,  Elliott  (C.  C.  A.), 
15  R.  R.  R.  621,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  621. 
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ker*s  train  had  a  conductor,  although,  at  the  time  of  the  collision, 
he  was  not  on  the  train,  but  in  Ae  telegraph  office.  The  suit 
could  not  have  been  maintained  under  the  Ohio  law  as  it  stood 
prior  to  the  passag^e  of  the  act  of  April  2,  1890  (87  Ohio  Laws, 
p.  149),  for  then  the  negligence  relied  on  would  have  been  held 
that  of  a  fellow  servant,  for  which  the  company  was  not  liable. 
P.,  Ft.  W.  &  C.  Ry.  Co.  V.  Devinney,  17  Ohio  St.  198.  It  is 
therefore  based  upon  this  act,  and  has  involved  both  its  consti- 
tutionality and  construction. 

This  makes  the  third  time  the  case  has  been  before  this  court. 
On  the  first  trial,  a  judgment  was  recovered  for  the  plaintiff, 
which  was  reversed  by  this  court  for  the  reasons  stated  in  the 
opinion  delivered  by  Judge  Cochran  (118  Fed.  223,  55  C.  C.  A. 
129),  being,  in  brief,  that  on  the  record  it  appeared  that  Kane 
had  been  guilty  of  contributory  negligence.  The  construction 
and  application  of  the  act,  while  discussed,  was  left  undetermined, 
awaiting  the  proof  on  the  next  trial.  On  the  second  trial,  ob- 
jection to  the  introduction  of  any  testimony  was  sustained,  on  the 
ground  that  the  act  violates  the  Constitution  of  Ohio.  This 
judgment  we  reversed,  holding  the  act  to  be  constitutional,  and 
remanded  the  case  for  a  third  trial.  133  Fed.  681,  67  C.  C. 
A.  653,  68  L.  R.  A.  788.  On  the  last  trial,  Judge  Cochran,  who 
sac  below,  directed  a  verdict  for  the  defendant  on  two  grounds : 
First,  that  the  act  of  April  2,  1890,  does  not  apply,  because 
Bowicer,  the  negligent  engineer,  while  in  control  of  his  fireman, 
was  not  in  charge  of  all  the  employees  on  the  train,  there  being 
a  conductor;  and,  second,  because  Kane,  the  deceased  fireman, 
was  guilty  of  contributory  negligence  in  putting  himself  in  a 
dangerous  place  on  the  engine,  in  front  of  the  boiler,  between 
it  and  the  gondola  car,  ;where  he  was  liable  to  be  caught  if  a 
collision  occurred.    The  case  is  here  for  a  review  of  these  rulings. 

1.  Prior  to  the  passage  of  the  act  of  April  2,  1890,  the  general 
rule  that  a  railroad  company  is  not  responsible  to  an  employee 
for  the  negligence  of  a  fellow  servant  was  subject  in  Ohio  to  the 
modification,  first  announced  in  the  Stevens  Case,  20  Ohio,  416, 
and  confirmed  in  the  Keary  Case,  3  Ohio  St.  201,  that,  where 
one  employee  is  put  under  control  of  another,  and  the  subordinate, 
without  fault  on  his  part,  is  injured  through  the  negligence  of 
the  superior,  while  both  are  acting  in  the  common  service,  the 
company  is  liable.  Thus  the  actual  relation  of  the  negligent  to 
the  injured  employee  was  held  to  determine  the  liability  of  the 
company.  If  the  negligent  employee  was  in  control  of  the  in- 
jured one,  the  company  was  deemed  liable,  because  then  the 
two  were  not  properly  fellow  servants,  but  one  the  superior  of 
the  other,  and  as  Judge  Ranney  said  in  the  Keary  Case,  3  Ohio 
St.  211: 

"No  service  is  common  that  does  not  admit  a  common  par- 
ticipation,  and  no  servants  are  fellow  servants  when  one  is  placed 
in  control  over  the  other." 

Recognizing  the  relation  of  superior  and  subordinate  as  a 
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source  of  liability,  the  act  under  consideration  not  only  gives  it 
statutory  force,  but  broadens  the  liability  of  the  company  by 
creating  as  between  separate  branches  or  departments  a  class  of 
constructive  superiors  and  subordinates,  who  are  no  longer  to 
be  deemed  fellow  servants.  It  provides  (section  3,  p.  150)  that 
in  all  actions  against  a  railroad  company  for  personal  injury  or 
wrongful  death,  it  shall  be  held,  "in  addition  to  the  liability  now 
existing  by  law" : 

"(1)  That  every  person  in  the  employ  of  such  company, 
actually  having  power  or  authority  to  direct  or  control  any  other 
employee  of  such  company,  is  not  a  fellow  servant  but  superior 
of  such  other  employee;  and 

"(2)  Also,  that  every  person  in  the  employ  of  such  company 
having  charge  or  control  of  employees  in  any  separate  branch 
or  department,  shall  be  held  to  be  the  superior  and  not  fellow- 
servant  of  employees  in  any  other  branch  or  department,  who 
have  no  power  to  direct  or  control  in  the  branch  or  department 
in  which  they  are  employed." 

In  sustaining  the  constitutionality  of  this  act,  we  commented 
upon  the  ground  of  classification  thus  adopted  by  the  Legislature, 
and  said  (133  Fed.  681,  67  C.  C.  A.  657,  68  L.  R.  A.  788) : 

"The  exercise  of  authority  by  one  employee  over  another  is 
thus  made  the  test.  Any  employee  who  exercises  authority  over 
another  is  *not  the  fellow  servant,  but  superior,'  of  such  other, 
and  every  employee  who  exercises  authority  over  another  in  his 
own  branch  or  department  is  the  'superior,  and  not  fellow  serv- 
ant,' of  an  employee  in  a  separate  branch  or  department  who 
exercises  no  authority  there.  If  the  negligent  employee  is,  by 
virtue  of  this  enactment,  the  superior  and  not  fellow  servant  of 
the  injured  employee,  the  latter  did  not  assume  the  risk  of  his 
negligence,  and  the  company  is  responsible.  It  is  to  be  observed 
that  the  basis  of  the  new  classification  made  by  the  legislature 
is  none  other  than  that  of  the  old  made  by  the  Supreme  Court  of 
Ohio.  The  class  is  merely  broadened  by  a  logical  extension  of 
the  rule.  Under  the  old,  the  company  was  liable  for  the  negli- 
gence of  one  who  exercised  authority  over  the  employee  injured 
through  his  negligence  (B.  &  O.  R.  R.  Co.  v.  Camp,  65  Fed. 
952,  13  C.  C.  A.  233,  243)  ;  under  the  new,  it  is  liable  not  only 
for  the  negligence  of  one  who  exercises  authority  over  the  em^ 
ployee  injured,  but  of  one  who,  exercising  authority  in  one 
branch  or  department,  by  his  negligence  causes  the  injury  of  an 
employee  in  another  who  exercises  no  authority  there." 

But  the  court  below,  after  a  careful  analysis  of  the  act  and  the 
cases  under  it,  reached  the  conclusion  that  the  constructive  class 
of  superiors  created  by  the  second  clause  is  limited  to  employees 
in  charge  and  control  of  separate  branches  and  departments; 
in  other  words,  to  be  a  superior  under  this  clause,  the  employee 
must  be  in  charge  and  control  of  all  employees  in  his  separate 
branch  or  department.  The  possibility  of  this  construction  was 
suggested  in  the  opinion  of  this  court,  delivered  by  Judge  Coch- 
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ran,  when  the  case  was  first  before  it,  but  the  question  was  left 
undecided.  118  Fed.  223,  55  C.  C.  A.  134.  The  question  is  a 
nice  one,  and  we  regfret  it  has  not  been  directly  determined  by 
the  Supreme  Court  of  Ohio,  the  proper  tribunal  to  construe  an 
Ohio  statute.    We  shall  give  it,  however,  our  best  judgment. 

The  Ohio  rule  laid  down  in  the  Stevens  and  Keary  Cases  con- 
templated a  common  employment  wherein  the  superior  was  in 
charge  or  control  of  the  subordinate.  The  rule  obviously  could 
not  apply  in  the  case  of  separate  branches  or  departments,  what- 
ever the  relative  position  of  the  employees  in  such  branches  or 
departments.  Counting  separate  trains  as  separate  branches  or 
departments,  a  brakeman  on  one  train  could  not  be  held  the 
subordinate  of  a  conductor  on  another  train,  or  the  latter  the 
superior  of  the  former.  Through  this  resulted  what  was  charged 
in  the  dissent  to  be  the  injustice  of  the  holding  in  P.,  Ft.  W.  & 
C.  Ry.  Co.  V.  Devinney,  17  Ohio  St.  198,  where  a  brakeman, 
injured  by  the  negligence  of  the  conductor  of  a  separate  train, 
was  held  to  have  no  right  to  recover,  although  he  might  have 
maintained  an  action  if  he  had  been  hurt  through  the  negligence 
of  the  conductor  of  his  own  train.  The  framers  of  the  act  may 
have  had  in  mind  this  decision. 

Coming-  to  the  act  itself,  the  meaning  of  the  first  clause  is 
plain.  It  states  the  Ohio  doctrine  of  superior  and  subordinate. 
Every  employee  actually  having  authority  to  direct  or  control 
any  other  employee  is  not  the  fellow  servant,  but  superior,  of 
such  other  employee.  To  be  such  superior,  it  is  not  necessary 
that  the  employee  shall  have  authority  to  direct  or  control  more 
than  the  one  employee  who  is  made  his  subordinate.  He  does 
not  have  to  be  in  control  of  a  branch  or  department,  or  represent 
the  company  as  a  vice  principal.  The  simple  relation  of  superior 
and  subordinate  between  the  two  is  all  that  is  required ;  but  that 
is  required,  and,  if  absent,  the  rule  does  not  apply.  Thus, 
an  engineer  is  not  the  superior  of  a  brakeman,  when  both  are 
employed  on  the  same  train,  although  the  engineer  is  the  su- 
perior of  his  fireman,  and  the  brakeman  is  the  superior  of  no 
one.  Railv\^ay  Co.  v.  Lewis,  33  Ohio  St.  196;  Railway  Co.  v, 
Shanower,  70  Ohio  St.  166,  71  N.  E.  279. 

Coming  to  the  second  clause,  three  things  are  involved,  a 
separate  branch  or  department,  a  superior  therein,  and  a  subor- 
dinate in  another  branch  or  department.  A  "branch"  or  "de- 
partment" is  not  defined,  but,  as  held  in  the  Margrat  Case,  51 
Ohio  St.  130,  144,  37  N.  E.  11,  the  terms  evidently  refer  to  the 
small  divisions  which  separate  the  employees  from  one  another 
while  at  work,  and  in  this  sense  a  train  is  a  separate  branch  or 
department.  A  subordinate  is  an  employee  who  has  no  power  to 
direct  or  control  in  the  branch  or  department  in  which  he  is 
employed.  A  superior  in  a  separate  branch  or  department,  for 
whose  negligence  the  company  is  liable,  is  an  employee  "having 
charge  or  control  of  employees  in  any  separate  branch  or  de- 
partment"   The  statute  does  not  provide,  as  it  easily  might  have 
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done,  that  to  be  a  superior  the  employee  must  have  charge  or 
control  of  the  separate  branch  or  department,  or  of  all  the  em- 
ployees therein,  but  simply  of  employees  therein ;  that  is,  as  con- 
strued in  the  Marg^rat  Case,  of  any  employee  therein,    51  Ohio 

St.  144,  37N.  E.  11. 

Thus  the  Legislature  divided  all  the  employees  of  a  railway 
company,  working^  in  separate  branches  and  departments,  into 
superiors  and  subordinates;  superiors  beings  all  those  having 
some  authority,  and  subordinates  those  having^  none.  The  line  of 
distinction  is  clear.  As  between  separate  branches  or  depart- 
ments, the  company  is  only  liable  for  the  neglig^ence  of  superiors, 
and  only  responsible  for  injuries  done  to  subordinates.  If  a  sub- 
ordinate is  given  charge  or  control  of  a  co-employee,  he  ceases 
to  be  a  subordinate;  but,  according  to  the  court  below,  he  does 
not  become  a  "superior,"  unless  he  is  given  charge  or  control  of 
all  the  employees  in  the  particular  branch  or  department.  Cer- 
tainly, under  the  first  clause,  he  becomes  the  actual  superior  of 
the  employee  under  him,  and  the  company  is  liable  if  the  latter 
is  injured  through  his  negligence,  and  we  think  he  also  becomes 
the  constructive  superior  of  all  employees  in  separate  branches 
or  departments  who  exercise  no  authority  there.  If  one  of  them 
is  hurt  through  his  negligence,  in  our  opinion  the  company  is 
liable.  In  this  connection,  it  is  to  be  noted  that,  while  an  em- 
ployee may  be  the  constructive  superior  of  all  the  subordinates 
in  separate  branches  and  departments,  he  is  not  the  constructive 
superior  of  any  subordinate  in  his  own  department,  and  is  the 
actual  superior  only  of  those  he  really  directs  and  controls. 

This  construction  seems  to  us  to  be  sustained  by  the  cases  de- 
cided, although  the  precise  point  was  not  raised.  In  the  Margrat 
Case,  51  Ohio  St  130,  37  N.  E.  11,  a  brakeman  was  injured  by 
the  negligence  of  the  engineer  of  another  train.  It  is  true  it  is 
not  stated  there  was  a  conductor  on  that  train.  Probably  there 
was  not.  The  court  apparently  gave  no  consideration  to  the 
question  whether  there  was  or  was  not.  It  did  not  consider 
whether  the  engineer  was  or  was  not  in  charge  of  the  train.  It 
did  consider  and  determine  that  the  train  was  a  separate  branch 
or  department,  and  then  took  up  the  question  whether  the  en- 
gineer had  charge  or  control  of  any  employee  in  such  separate 
branch  or  department.  It  was  conceded  the  engineer  had  charge 
of  the  engine  and  of  the  fireman  thereon,  and  the  court  held 
this  was  sufficient.  It  was  not  necessary  that  he  should  have 
control  of  more  than  one  employee.  To  have  control  of  "any 
co-employee  whatever"  (page  144,  51  Ohio  St,  page  11,  37  N. 
E.)  was  enough.  Respecting  the  relation  of  superior  and  sub- 
ordinate, created  by  the  statute,  the  court  says  (page  144,  51 
Ohio  St,  page  14,  37  N.  E.)  : 

"But  the  statute,  we  think,  declares  that  relation  to  exist,  as 
a  matter  of  law  for  the  purpose  of  charging  the  company,  if  the 
engineer  was  the  superior  of — that  is,  was  authorized  to  com- 
mand or  direct — any  co-employee  whatever,  and  Margrat  was 
without  such  authority." 
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And  the  syllabus,  which  is  authoritative  in  Ohio,  holds : 

"1.  An  en^neer,  in  charjafe  of  a  locomotive  on  one  train  of 
cars  of  a  railroad  company,  is  in  a  branch  or  department  of  its 
service  separate  from  that  of  a  brakeman  on  another  train  of  the 
same  company,  within  the  meaning^  of  the  terms  'separate  branch 
or  department,'  as  those  terms  are  employed  in  section  3,  of  the 
act  of  April  2,  1890  (87  Ohio  Laws,  p.  150.) 

"2.  An  engineer  in  charg^e  of  a  locomotive,  who  has  authority 
to  direct  or  control  a  fireman  serving^  on  the  same  locomotive  is 
a  'superior,'  within  the  meaning^  of  the  above-mentioned  sec- 
tion." 

According^  to  the  court  below,  what  the  Supreme  Court  held  in 
this  case  was  that  an  engineer,  who,  in  the  absence  of  a  con- 
ductor, is  in  charge  of  a  train  of  cars,  whether  consisting  of  an 
engine  running  fight,  or  an  engine  and  cars,  is  a  "superior," 
within  the  meaning  of  the  act.  If  the  court  meant  this,  why  not 
say  so?  The  syllabus  does  not  describe  the  engineer  as  being' 
in  charge  of  the  train,  but  of  the  locomotive,  with  authority  to 
direct  or  control  the  fireman  serving  thereon.  This  makes  him  a 
superior.  Obviously,  the  court  had  in  mind  not  the  control  of 
the  train,  but  only  of  the  fireman.  It  was  not  the  control  of  a 
department,  but  of  some  employee  therein,  which  was  deter- 
minative. Just  as,  under  the  old  Ohio  rule,  an  employee  in 
charge  of  another  was  held  to  be  his  superior,  for  whose  negli- 
gence the  company  was  responsible,  regardless  of  whether  or  not 
he  was  in  charge  of  a  department  or  otherwise  a  vice  principal. 

In  the  case  of  L.  S.  &  M.  S.  Ry.  v.  Pero,  22  Ohio  Cir.  Ct.  R. 
130,  the  plaintiff's  intestate  was  a  switchman  at  work  in  the 
Toledo  yards  of  the  railroad  company.  He  was  run  down  and 
killed  by  a  yard  engine,  carrying  both  an  engineer  and  conductor. 
It  was  charged  that  both  the  conductor  and  the  engineer  were 
negligent  in  failing  to  give  proper  signals.  Suit  was  brought 
under  this  act.  It  was  conceded  that  Pero  was  a  subordinate, 
and  it  was  claimed  that  the  engineer  and  conductor  were  su- 
periors, within  the  meaning  of  the  statute.  The  question  of  neg- 
ligence was  submitted  to  the  jury,  and  there  was  a  verdict  and 
judgment  against  the  railway  company.  The  Circuit  Court  af- 
firmed the  judgment  in  an  opinion  delivered  by  Judge  Haynes. 
In  this  opinion,  after  discussing  the  evidence  tending  to  show 
that  Pero  was  in  a  separate  department,  the  court  says  that  for 
any  negligence  of  the  conductor  the  company  would  be  liable, 
and  for  any  negligence  of  the  engineer  on  the  engine  the  com- 
pany would  be  liable.  "We  think  the  facts  tend  to  show  very 
strongly  that  there  was  negligence,  both  on  the  part  of  the  con- 
ductor and  of  the  engineer.  At  any  rate  this  was  the  question 
that  was  submitted  to  the  jury."  Page  134.  This  case  was  ear- 
ned to  the  Supreme  Court,  and  the  judgment  affirmed.  Railwav 
Co.  V,  Pero,  65  Ohio  St.  608,  63  N.  E.  1132.  But  it  is  said 
that,  since  the  jury  could  have  based  their  verdict  on  the  negli- 
gence of  the  conductor,  we  are  at  liberty  to  say  the  Supreme 
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Court  affirmed  it  for  that  reason.  With  this  we  disafijee.  The 
rule  is  quite  different.  If  the  jury  under  the  instructions  mig^ht 
have  based  its  verdict  upon  the  neg^ligence  of  the  en^neer,  then, 
before  affirming^  the  judgment,  it  was  necessary  to  hold  that  the 
company  was  liable  for  the  neg^lig^ence  of  the  engineer.  Such  was 
the  holding:  in  Railroad  Co.  v,  Keary,  3  Ohio  St.  202,  where 
Judgfe  Ranney,  speaking:  for  the  court,  and  referring:  to  the  Ste- 
vens Case,  20  Ohio,  416,  said  (pag^e  204) : 

"In  that  case,  as  in  this,  it  was  left  in  doubt  whether  the  negli- 
gfence  complained  of,  and  upon  which  the  jury  found  their  ver- 
dict, was  that  of  the  superintendent  or  conductor.  In  this  case  as 
in  that,  it  is  necessary  to  find  the  company  liable  for  the  neg'Ii- 
gence  or  carelessness  of  both  the  superintendent  and  conductor, 
before  the  judgement  can  be  affirmed,  as  the  instruction  covered 
both,  and  it  cannot  now  be  told  upon  which  the  carelessness  and 
neg^lig^ence  was  fixed  by  the  evidence." 

We  are  satisfied,  from  the  action  of  the  Supreme  Court  of  Ohio 
in  these  two  cases,  that  it  would  construe  the  statute  as  we  do,  not 
as  requiring:  an  employee  to  be  in  charg:e  or  control  of  a  separate 
branch  or  department,  and  of  all  the  employees  therein,  in  order 
to  constitute  a  constructive  "superior"  within  the  meaning:  of  the 
statute,  but  only  to  be  in  charg:e  or  control  of  another  employee^ 
or  as  the  court  put  it,  "any  co-employee  whatever,"  in  such 
branch  or  department.  This  construction,  we  think,  not  only  sim- 
plifies the  act  and  contributes  to  its  coherence,  but  will  facilitate 
its  proper  enforcement  by  making:  plain  its  requirements.  It  is 
much  easier  to  prove  that  an  employee  is  in  control  of  another 
employee,  than  that  he  is  in  control  of  all  the  employees  in  a  par- 
ticular branch  or  department,  for  it  is  not  necessary  to  place  a 
branch  or  department  in  control  of  a  sing:le  employee.  Take  the 
case  of  a  train.  The  control  of  the  employees  thereon  mig:ht  by 
rule  be  readily  distributed  among:  several  employees,  so  that, 
while  each  mig:ht  have  control  of  one  or  more,  neither  would  have 
control  of  all,  and  so  the  train  could  be  put  in  the  sing:ular  situa- 
tion of  having:  several  actual  but  no  constructive  superiors 
aboard. 

2.  Kane  was  hurt  while  cleaning:  his  locomotive.  It  was  then 
about  half  past  6  o'clock  in  the  morning:.  He  had  g:one  on  duty 
at  6.  The  locomotive  was  backing:  slowly,  drawing:  after  it  10  or 
12  cars;  that  next  the  engine  being:  a  gondola  The  engineer 
stated  that  the  tiain  was  "just  merely  going,"  it  had  "just  about 
come  to  a  stop."  A  witness  for  the  defense  estimated  its  speed 
at  about  three  miles  an  hour.  When  the  collision  occurred,  Kane 
was  standing  on  the  front  part  of  the  engine,  wiping  the  number 
plate  of  the  headlight  with  a  piece  of  waste,  which  he  held  in  his 
left  hand.  The  engine  had  no  pilot,  but  what  is  called  a  bunting 
beam,  having  underneath  a  footboard,  and  on  top  a  hand  rail. 
There  was  also  a  hand  rail  running  around  the  boiler  from  the  cab 
on  one  side  to  the  cab  on  the  other,  high  enough  above  the  running 
board  to  afford  a  good  hold.    The  evidence  was  conflicting  as  to 
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precisely  where  Kane  was  standing  when  the  collision  occurred. 
Baldwin,  a  witness  for  the  defendant,  put  him  on  the  bunting  beam 
directly  in  front  of  the  boiler,  and  says  he  was  wiping:  the  head- 
light. Rhiel,  a  witness  for  the  plaintiff,  says  he  was  standing 
on  one  end  of  the  bunting  beam,  holding  to  the  hand  rail  along 
the  boiler  with  his  right  hand,  while  his  left  was  wiping  either 
the  end  of  the  boiler  or  the  headlight ;  he  was  facing  the  engine. 
Other  witnesses  testified  that  he  could  not  stand  directly  in  front 
of  the  headlight  without  standing  on  the  round  hand  rail  above 
the  bunting  beam ;  that  the  natural  place  for  him  to  stand  was  to 
one  side,  holding  to  the  hand  rail  along  the  boiler.  Bowker's 
train  was  running  at  a  speed  of  about  10  miles  an  hour  when  it 
struck  the  tender  of  the  engine  on  which  Kane  was  working. 
The  tender  and  engine  was  forced  back,  and  the  body  of  the 
gondola  was  torn  from  the  draft  timbers  and  shot  up  against 
the  front  of  the  engine,  breaking  the  number  plate  and  head- 
light In  some  way  Kane  was  thrown  off  or  caught.  He  was 
found  dead  lying  on  the  draft  timbers  of  the  gondola,  crossways 
of  the  track.  A  bolt  had  apparently  been  driven  through  his 
back. 

On  the  first  trial,  the  following  rule  respecting  firemen  was  in 
evidence : 

''They  must  report  for  duty  at  the  appointed  times;  attend  to 
the  fires  of  the  locomotive  when  on  the  road,  and  to  taking  water 
and  oiling  the  machinery ;  assist  engineman  in  watching  for  sig- 
nals and  obstructions,  clean  and  polish  their  locomotives  at  the 
end  of  each  trip,  and  assist  in  making  repairs  when  necessary." 

The  reversal  of  the  judgment  on  the  first  trial,  and  the  holding 
that  the  record  showed  a  case  of  contributory  negligence,  was 
based  not  simply  on  the  fact  that  the  evidence  showed  that  Kane 
was  in  a  dangerous  place,  but  was  there  in  violation  of  the  above 
rule  in  two  respects:  He  was  cleaning  the  locomotive,  not  at 
the  end  of  the  trip,  but  while  it  was  in  motion,  and  he  was  not 
assisting  the  engineer  in  watching  for  signals  and  obstructions,  a 
thing  he  ought  to  have  been  doing.  The  court  held  that  he  was 
guilty  of  contributory  negligence  in  being  in  a  dangerous  place 
in  violation  of  a  rule  of  the  company ;  that,  if  he  had  been  at  his 
post  of  duty,  in  the  cab  of  the  engine,  watching  for  signals  and 
obstructions,  the  collision  would  not  have  caught  him. 

The  court  below  could  see  no  substantial  difference  in  the 
case  presented  on  the  last  trial  from  that  on  the  first,  and  there- 
fore naturally  felt  bound  by  the  former  ruling.  But  we  find  a 
material  difference  resulting  from  the  elimination  of  the  rule. 
On  the  last  trial,  there  was  evidence  to  justify  a  finding  that  the 
rule  in  question,  so  far  as  it  required  the  locomotive  to  be  cleaned 
only  at  the  end  of  each  trip,  had  been  abrogated  in  accordance 
with  the  doctrine  of  Railway  Co.  v,  Craig,  73  Fed.  642,  19  C.  C. 
A.  631 ;  Id.,  80  Fed.  488,  25  C.  C.  A.  585.  The  evidence  was 
overwhelming  to  the  effect  that  the  firemen  of  this  company  at 
the  time  of  the  accident  worked  from  6  in  the  morning  to  6  at 
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night,  and  always  cleaned  their  engines  during  the  day,  some- 
times while  they  were  standing  still  and  sometimes  while  in  mo- 
tion ;  and  that  this  custom  was  known  to  and  sanctioned  by  the 
.  company.  In  cleaning  his  engine  at  the  time  he  did,  Kane  was 
therefore  only  doing  his  work  under  the  modified  rule.  Bein^  in 
the  discharge  of  his  duty,  he  was  where  he  had  a  right  to  be,  and 
was  not  violating  the  rule  requiring  him  to  look  out  for  signals 
and  obstructions.  That  part  of  the  rule  had  no  more  application 
to  him  when  at  work  cleaning  the  engine  than  when  at  work 
shoveling  coal  into  the  firebox.  Besides,  it  may  be  said  in  this 
connection  there  was  testimony  tending  to  show  that  Kane  was 
standing  on  the  end  of  the  bunting  beam  facing  the  cab  window, 
through  which  he  had  a  view  of  the  track  ahead  and  could  thus 
assist  the  engineer  in  watching  for  signals  and  obstructions. 
Moreover,  the  collision  did  not  result  from  any  failure  to  watch 
for  or  observe  either  a  signal  or  an  obstruction.  It  resulted  from 
the  sudden  and  unexpected  negligence  of  Bowker — a  thing  which 
could  neither  have  been  foreseen  nor  prevented. 

With  the  rule  out  of  the  way,  the  Jones  Case,  95  U.  S.  439, 
24  L.  Ed.  506,  and  Kresanowski  Case  (C.  C.)  18  Fed.  229,  cease 
to  apply.  In  those  cases  the  injured  persons  seated  themselves 
on  the  pilots  of  the  engines  which  Were  running  head  on — ^an 
extremely  dangerous  place  under  the  circumstances.  And  they 
did  this  without  reasonable  cause  or  excuse.  When  Kane  went 
out  on  the  running  board  to  clean  the  engine,  it  had  almost 
stopped.  He  was  in  no  more  danger  than  he  would  have  been 
on  the  rear  of  the  tender  if  the  gondola  had  been  coupled  to  it, 
or  than  a  brakeman,  standing  on  the  front  end  of  the  gondola, 
would  have  been.  Any  place  where  there  is  a  coupling  is  danger- 
ous in  case  of  a  collision,  but  how  dangerous,  and  whether  a 
fireman  or  brakeman  of  ordinary  prudence  should  and  would 
avoid  such  a  place  while  his  train  was  moving  slowly  and  just 
about  to  stop,  is,  we  think,  a  question  for  the  jury  under  all  the 
circumstances  of  the  particular  case.  With  the  rule  practically 
out  of  the  way,  it  seems  to  us,  in  view  of  the  conflict  of  evidence, 
that  the  question  whether  Kane  was  or  was  not  guilty  of  negli- 
gence in  being  where  he  was,  and  doing  what  he  did,  should  have 
been  submitted  to  the  jury  under  proper  instructions.  It  was 
peculiarly  a  question  for  such  a  body  to  pass  on. 

If  it  be  said  that,  in  our  first  opinion,  we  stated  that,  irrespective 
of  the  rule,  Kane  was  in  a  dangerous  position,  and  therefore  was 
negligent,  it  will  be  seen,  upon  a  careful  reading,  that  we  held 
the  Jones  and  Kresanowski  cases  applicable,  because  Kane  had 
no  reasonable  occasion  for  being  where  he  was.  We  said  (118 
Fed.  223,  55  C.  C.  A.  138) : 

"It  would  seem  it  was  negligence  for  the  defendant  to  be  where 
he  w^as,  because  of  the  great  danger  of  that  position,  and  the  ab- 
sence of  reasonable  occasion  for  his  being  there." 

And  on  page  139,  55  C.  C.  A.,  page  232,  118  Fed. : 

"But,  as  we  have  seen,  the  work  was  not  required  or  even 
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authorized,  and  his  bein^  there  was  therefore  entirely  without 
reasonable  occasion  for  it." 

But,  under  the  modified  rule,  the  work  of  cleaning  the  en^ne 
was  authorized,  and  there  was  therefore  reasonable  occasion  for 
his  bein^  where  he  was.  It  does  not  seem  to  us  just  that  the 
railroad  company,  while  it  sanctions  the  practice  of  its  firemen  in 
cleaning  their  en^nes  under  such  circumstances  as  existed  here, 
should  be  permitted  to  say  it  was  necessarily  dangerous,  and 
that  a  fireman  in  pursuing  that  practice  is,  as  matter  of  law, 
guilty  of  contributory  ne^li^ence. 

The  judgment  is  reversed,  and  the  case  remanded,  for  further 
proceedings  not  inconsistent  with  this  opinion. 


Ives  v.  Wisconsin  Cent.  Rv.  Co. 

(Supreme  Court  of  Wisconsin,  Msty  8,  1906.) 
[107  N.  W.  Rep.  452.] 

Master  and  Servant — ^Injuries  to  Servant — ^AMomption  of  Risk — 
Railroads.* — ^That  a  train  was  running  within  city  limits  at  a  speed 
greater  than  that  allowed  by  law  did  not  relieve  a  section  man  from 
the  rule  that  section  men  on  railroads  assume  the  risk  of  trains  of 
all  sorts,  regular  or  wild,  running  over  the  tracks  at  all  times  and  at 
such  speeds  as  are  attainable,  without  notice  or  warning  except  such 
as  results  from  the  noises  of  the  train  including  customary  signals. 

Same. — ^That  a  train  by  which  a  sectionman  was  struck  and  killed 
was  running  at  an  unusual  rate  of  speed  in  the  place  where  the  acci- 
dent occurred,  does  not  relieve  the  sectionman  of  the  assumption  of 
risk  of  injury  from  trains. 

E^dence — ^Weight--Po«itive  and  Negative  Evidence.f— Where 
there  was  positive  testimony  of  three  members  of  a  train  crew  that 
just  before  an  accident  occurred  the  bell  was  rung  and  whistle  blown, 
this  testimony  is  conclusive  where  the  only  testimony  to  the  contrary 
was  that  of  a  section  foreman  w'ho  was  riding  on  a  railroad  velocipede 
to  the  effect  that  he  did  not  hear  the  signals  but  that  the  noise  of  the 
velocipede  made  it  very  difficult  to  hear. 

Appeal — Review — Harmless  Error — Exclusion  of  Evidence. — ^Where 
there  was  conclusive  evidence  that  signals  by  bell  and  whistle  were 
given  by  the  engineer  on  a  train  just  preceding  an  accident,  the  re- 
fusal to  permit  testimony  as  to  how  far  the  signals  could  be  heard, 
was  immaterial. 

*For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  the  risks  from  the  violation  of  ordinances  limiting 
the  speed  of  trains  or  cars,  see  foot-notes  appended  to  Pittsburgh, 
etc.,  Ry.  Co.  V.  Lightheiser  (Ind.),  18  R.  R.  R.  176,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  176. 

fFor  the  authorities  in  this  series  on  the  question  of  the  comparative 
weight  of  positive  and  negative  testimony  in  rejfard  to  whether  cross- 
ing signals  were  given,  see  foot-notes  appended  to  Northern  Cent. 
Ry.  Co.  V.  State  (Md.),  16  R.  R.  R.  818,  39  Am.  &  Eng.  R.  Cas..  N. 
S.,  818;  foot-notes  appended  to  Indiana,  etc.,  R.  Co.  v.  Otstot  (III), 
14  R.  R.  R.  149.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  149;  McDonald  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (Mass.),  14  R.  R.  R.  125,  37  Am  &  Eng. 
R.  Cas.,  N.  S.,  125. 


394        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

lyes  V.  Wisconsin  Cent.  Ry.  Co 

Master  and  Servant — Injuries  to  Servant — ^Assumption  of  Risk— 
Railroads4 — That  a  section  foreman  went  on  a  railroad  velocipede  by 
direct  order  of  his  superior,  did  not  relieve  him  from  the  risk  of  in- 
juries rrom  tra  ns.  where  his  knowledg:*  of  the  dang'^r  was  equal  to 
that  of  his  superior. 

Appeal  from  Circuit  Court,  Chippewa  County;  A.  J.  \''inje, 
Jud^e. 

Action  by  Kate  Ives,  administratrix  of  the  estate  of  Amos  Ives, 
against  the  Wisconsin  Central  Railway  Company.  From  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    Affirmed. 

Action  by  plaintiff  to  recover  for  the  death  of  her  husband, 
caused  by  alleg^ed  ne^li^ence  of  the  defendant.  Decedent  was  a 
section  hand  employed  by  defendant,  and  had  had  several  months 
experience  in  that  employment.  About  7  o'clock  in  the  morning: 
he,  together  with  another  section  hand  and  the  section  boss,  and 
at  the  direction  of  the  latter,  started  in  a  dense  fog:  eastward  from 
Stanley  to  ^o  to  their  work  at  the  next  station,  riding:  on  a  rail- 
road velocipede.  They  heard  a  passeng^er  train  come  into  the 
station  from  the  east,  but  knew  they  had  plenty  of  time  to  reach 
a  road  crossing:  about  three-quarters  of  a  mile  from  the  station 
before  that  train  would  leave.  They  also  knew  and  spoke  of  the 
possibility  of  a  freig:ht  train,  No.  29,  arriving:  to  meet  the  passen- 
g:er,  the  freig:ht  being:  then  nearly  half  an  hour  overdue.  They 
progressed  at  the  rate  of  about  four  miles  an  hour  to  within 
approximately  200  feet  of  the  road  crossing:  when  suddenh''  the 
freig:ht  train  was  seen  through  the  fog  approaching  them  at  a 
distance  of  300  or  400  feet.  They  stopped  the  velocipede  as 
quickly  as  possible,  one  sectionman  jumped  to  the  north  side  of 
the  track,  and  the  decedent,  who  was  seated  on  the  bicycle  be- 
tween the  rails,  attempted  to  go  to  the  north  side  of  the  track,  but 
evidently  just  failed  to  escape  the  engine,  some  portion  of  which 
struck  him  on  the  head  and  shoulder,  causing  death.  The  train 
was  running  rapidly,  about  25  miles  according  to  its  engineer, 
and  about  40  miles  per  hour  according  to  the  section  boss.  The 
road  crossing  mentioned  was  the  eastern  limits  of  the  city  of 
Stanley,  so  that  the  place  of  injury  was  within  those  limits  w-iere 
a  speed  of  more  than  IS  miles  per  hour  is  prohibited  by  law.  The 
section  man  heard  no  whistle  or  bell  rung  before  the  cross' -.i;, 
but  the  train  crew  all  testified  positively  to  the  blowing  of  the 
whistle  and  the  sounding  of  the  bell.  The  section  boss  testified 
that  the  rattle  of  the  velocipede  would  seriously  embarrass,  if  not 
prevent,  him  from  hearing  such  sounds.  It  was  customary  for 
trains  to  run  at  high  rates  of  speed  through  the  yards  at  Stanley, 

JFor  the  authorities  in  this  series  on  the  assumption  of  risks  of 
doing  dangerous  work  in  obedience  to  orders,  see  foot-notes  appended 
to  Southern  Ry.  Co.  v.  Logan  (C.  C.  A.),  16  R.  R.  R.  374,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  374. 

For  the  authorities  in  this  series  on  the  subject  of  the  general  prin- 
ciples involved  in  the  doctrine  of  assumption  of  risks  by  employees, 
see  foot-notes  appended  to  Houston  &  T.  C.  R.  Co.  v.  Turner  (Tex.), 
18  R.  R.  R.  630,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  630. 
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which  deceased  had  for  months  abundant  opportunity  to  observe. 
The  evidence  tended  to  show  that  train  No.  29  was  running^ 
faster  than  was  usual  for  such  a  train.  At  the  close  of  the  evi- 
dence the  court  directed  a  verdict  for  the  defendant  on  the  g^round 
that  deceased  had  assumed  the  risk  from  which  his  death  had 
resulted.     From  judg^nent  on  such  verdict  plaintiff  appeals. 

W.  H.  Fraivley  (//.  B,  Walmsley,  of  counsel),  for  appellant. 
Howard  Morris  and  Thomas  H,  Gill,  for  respondent. 

Dodge,  J.  (after  stating  the  facts).  The  case  of  Hinz  v.  C, 
B.  &  N.  W.  Ry.  Co.,  93  Wis.  16,  66  N.  W.  718,  adopting:  the 
views  expressed  in  Pa.  Ry.  Co.  v,  Wachter,  60  Md.  395,  declares 
the  rule  that  section  men  upon  railroads  assume  the  risk  of  trains 
of  all  sorts,  regfular  or  *'wild,"  running^  over  the  tracks  at  all 
times  and  at  such  rates  of  speed  as  are  attainable,  and  that,  too, 
without  notice  or  any  warning  except  such  as  results  incidentally 
from  the  ordinary  noises  of  the  train  including,  of  course,  such 
bell  and  whistle  signals  as  are  customary.  Plaintiff's  decedent 
met  his  death  from  such  a  risk.  Nonliability  is  the  legal  conclu- 
sion from  that  situation. 

Appellant  seeks  escape  from  that  result,  first,  by  reason  of  the 
fact  that  the  accident  occurred  within  the  limits  of  a  city  where  a 
speed  greater,  certainly  than  IS  miles  per  hour,  perhaps  than  six 
miles,  was  prohibited  by  law.  However  meretricious,  and  there- 
fore negligent,  such  lawlessness  may  be,  yet  the  breach  of  the 
law  results  in  no  liability  to  one  who,  knowing  it  to  be  a  custom 
of  the  company  in  the  management  of  its  business,  accepts  and 
continues  in  an  employment  exposing  him  to  peril  from  such 
practice.  Abbott  v.  McCadden,  81  Wis.  563,  51  N.  W.  1079, 
29  Am.  St.  Rep.  910;  Williams  v.  Wagner  Co.,  110  Wis.  456,  86 
N.  W.  157;  Kreider  v.  Wis.  Co.,  110  Wis.  645,  657,  86  N.  W. 
662.  That  defendant  was  accustomed  to  run  its  trains  through 
the  city  of  Stanley  at  full  speed  without  regard  to  the  legal  limit, 
and  that  deceased  knew  it,  was  undisputed,  indeed,  proved  by 
the  only  eyewitness  of  the  tragedy  whom  plaintiff  called.  Hence 
the  fact  that  the  speed  of  the  train  in  question  was  illegal  is  of 
itself  without  significance. 

Another  contention  of  appellant  is  that  this  train  was  running 
at  a  speed  greater  than  freight  trains  ordinarily  maintained 
through  the  city,  and  especially  much  greater  than  that  of  freight 
trains  approaching  the  station  with  the  purpose  of  entering  a 
side  track  to  allow  a  passenger  train  to  pass,  as  was  that  which 
caused  the  injury;  hence  the  risk  was  not  a  usual  one  and  not 
assumed.  This  argument  confuses  the  risk  which  deceased  as- 
sumed with  considerations  of  what  might  constitute  other  forms 
of  contributory  negligence  with  reference  to  this  particular  train. 
Assuming  that  he  knew  that  only  a  freight  train  was  approach- 
ing, that  it  was  to  take  the  side  track  at  the  switch  within  a 
quarter  mile  to  make  way  for  a  passenger,  there  might  well  be  an 
argument  that  he  was  guilty  of  no  negligence  with  reference  to 
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that  train  in  proceeding:  on  the  assumption  that  it  would   not 
come  upon  him  at  40  miles  an  hour,  but  that  was  not  the  only 
risk  he  assumed.    He  was  bound  to  anticipate  that  his  employer 
would  use  its  track  to  run  such  trains  as  any  exigency  might 
require ;  not  alone  regular  freight  trains  giving  way  to  passenger 
trains,  but  specials,  freight  or  passenger,  or  wild  engines,    to 
which  right  of  way  might  be  given  over  all  trains  with  notice 
and  instructions  perhaps  to  station  employees  to  clear  tracks  and 
arrange  switches  so  that  no  check  of  speed  need  occur,  but 
without  notice  to  section  men.     Such  use  of  tracks  by  railroad 
companies  is  within  common  knowledge  and  is  usually  within  the 
contingencies  of  the  employment  which  the  track  walker  or  the 
sectionman  undertakes.     That  such  was  the  undertaking  of  the 
section  workers  on  defendant's  road  is  testified  to  by  the  foreman, 
who  says  that,  independently  of  regular  trains,  they  were  bound 
to  be  "expecting  any  minute  a  train  when  you  are  on  the  road ; 
got  to  figure  every  minute  that  something  comes  along";  aljo 
that  it  was  the  duty  of  all  sectionmen  to  keep  out  of  the  way  of 
trains.    There  is  no  suggestion  that  40  miles  per  hour  is  an  un- 
known or  even  unusual  rate  of  speed  for  some  trains  or  engines ; 
indeed,  common  knowledge  is  to  the  contrary,  and  the  risk  of  a 
train  at  that  speed  at  any  moment  which  deceased  assumed  was 
not  varied  by  the  fact  that  it  was  unusual  for  this  particular  train 
to  run  so  fast.     We  can  discover  nothing  in  such  fact  to  show 
that  the  risk  from  which  decedent  suffered  was  not  among  those 
which  he  must  be  held  to  have  assumed  under  the  rule  of  Hinz  v. 
Railway  Co.,  supra. 

Appellant's  further  argument,  that  there  was  a  jury  issue  as 
to  whether  the  bell  and  whistle  were  sounded  uix)n  the  train 
upon  approach  to  the  highway  crossing,  and  that  a  departure 
from  custom  in  that  respect  would  be  negligence  not  witfiin  the 
risks  plaintiff  assumed,  is  met  in  our  judgment  by  respondent's 
contention  that  there  was  no  such  issue,  but  that  such  signals 
were  proved  without  dispute.  It  has  often  been  declared  that 
when  credible  and  unimpeached  witnesses,  having  exact  and  cer- 
tain knowledge  so  that  they  cannot  be  mistaken,  testify  affirma- 
tively to  the  existence  of  a  fact,  such  testimony  is  not  put  in  issue 
by  mere  negative  evidence  of  persuasive  facts  which,  but  for  the 
affirmative  evidence,  might  support  an  inference  against  the  ex- 
istence of  the  material  fact ;  where  at  least  the  negative  testimony 
may  within  reason  be  true  and  yet  the  fact  may  have  existed. 
Bohan  v.  Railway  Co.,  61  Wis.  391,  21  N.  W.  241 ;  Koepke  v, 
Milwaukee,  112  Wis.  475,  88  N.  W.  238;  Konkel  v.  Pella,  122 
Wis.  143,  99  N.  W.  453.  In  the  present  record  is  the  positive 
testimony  of  the  conductor,  the  engineer,  and  the  fireman,  all  of 
whom  were  on  the  engine,  that  these  signals  were  given,  based 
as  they  declare  on  positive  recollection.  The  improbability  of 
any  omission  on  this  point  is  enhanced  by  the  fact  that  they 
knew  they  were  approaching  another  train,  and  were  within  a 
minute  of  the  limit  of  time  at  which  the  operators  of  that  train 
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wotild  have  a  rij^ht  to  assume  that  no  train  would  approach  from 
the  east  and  mig^ht  take  some  action  tending:  to  put  one  or  both 
trains  in  peril.  The  conductor  was  riding;  on  the  engine  partly 
from  Aat  consideration.  Against  this  is  only  the  testimony  of 
the  section  foreman  that  he  heard  neither  whistle,  bell,  nor  roar 
of  the  approaching  train,  but  he  at  once  deprives  this  of  signifi- 
cance by  testifying  that  the  velocipede  makes  a  ringing  noise  on 
the  rails,  and  replied  to  question,  ''Didn't  it  make  so  much  noise 
that  you  couldn't  hear  the  bell  of  that  train  or  whistle?"  "Pretty 
hard  when  you  are  on  the  car,"  "on  account  of  the  car  ringing." 
•*That  is  a  common  experience  with  section  men  whether  with 
velocipede  or  hand  car."  He  also  testified  that  he  and  deceased 
were  conversing ;  also  that  he  did  not  hear  anything  of  the  other 
noises  of  the  freight  train.  Appellant's  suggestion  that  the  same 
witness  did  hear  the  whistle  of  the  passenger  train  behind  him  at 
much  greater  distance  is  neutralized  by  the  fact  that  they  stopped 
the  hand  car  in  order  to  listen  and  thereupon  heard  it.  This  state 
of  the  evidence  also  rendered  immaterial  the  trial  court's  refusal 
to  permit  the  foreman  to  testify  how  far  an  engine  whistle  or  bell 
can  be  heard  even  if  the  questions  so  framed  might  be  construed 
as  inquiring  as  to  results  of  the  witness's  experience  and  observa- 
tion, and  not  for  mere  opinion.  Hanlon  v.  The  M.  E.  Ry.  &  L. 
Co.,  118  Wis.  210,  224,  95  N.  W.  100. 

It  is  strenuously  argued  by  appellant  that,  because  deceased 
was  on  the  velocipede  by  direct  order  of  his  superior,  he  is  ab- 
solved from  any  assumption  of  the  risk,  or  at  least  that  constitutes 
a  new  element  which  necessitates  submission  of  the  question  to 
the  jury.  Doubtless  there  may  be  cases  where  a  direct  order  from 
one  having  superior  knowledge  as  to  existence  of  dangers  may 
constitute  such  an  assurance  against  their  existence  that  the 
subordinate  when  obeying  may  be  absolved  from  contributory 
negligence  when  otherwise  he  would  not,  but,  like  every  other 
situation  where,  upon  all  the  evidence,  including  such  direct 
order,  there  can  in  reason  be  but  one  conclusion,  it  is. the  duty  of 
the  court  to  so  rule.  Any  contention  that  a  direct  command 
from  a  section  boss  to  his  crew  to  go  or  be  upon  the  track  nega- 
tives their  assumption  of  the  peril  from  passing  trains  the  imme- 
diate proximity  of  which  is  known  neither  to  them  or  him  would 
effectually  emasculate  the  rule  of  Hinz  v.  Railway  Co.,  supra,  for 
we  apprehend  that  the  hand  car  seldom  if  ever  starts  over  the 
track  save  by  such  command.  In  the  case  on  which  appellant 
relies.  Long  v.  Railway  Co.,  113  Ky.  806,  68  S.  W.  1095,  38  L. 
R.  A.  237,  101  Am.  St.  Rep.  374,  the  jury  question  was  found 
not  from  the  command  alone,  but  from  numerous  facts  tending  to 
show  ignorance  on  the  subordinate's  part  of  the  full  risk  and 
such  superiority  of  knowledge  by  the  foreman  that  the  former 
might  well  have  believed  from  the  command  that  the  danger 
did  not  exist.  In  the  case  at  bar  there  is  not  a  suggestion  of  any 
knowledge  either  of  the  general  perils  or  the  specific  danger  on 
the  part  of  the  foreman  which  was  not  fully  shared  by  the  de- 
ceased, and  we  can  discover  nothing  in  the  fact  that  they  were 
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proceeding  along^  the  open  track,  away  from  station  g^rounds, 
under  his  orders,  to  relieve  decedent  from  his  assumption  of  all 
risks  from  the  ordinary  operation  of  the  railorad,  including:  that 
of  a  train  at  hig^h  speed. 

We  are  unable  to  say  that  the  trial  court  was  wron^  in  con- 
cluding that  the  evidence  established  conclusively  and  without 
opportunity  for  reasonable  difference  of  opinion  or  inference,  that 
deceased  had  full  knowledge  of  the  imminence  of  such  perils  as 
that  from  which  he  suffered,  and  that,  by  accepting  and  con- 
tinuing:  his  employment,  assumed  the  same  so  that  the  defendant 
could  not  be  liable  even  if  ne^li^ent  in  creating  the  peril. 

Judgment  affirmed. 


WiEST  V.  Coal  Creek  R.  Co. 

(Supreme  Court  of  Washington,  March  7,  1906.) 

[84  Pac.  Rep.  725.] 

Master  and  Servant — ^Injury  to  Brakexnan  on  Logging  Train — Com- 
plaint.— A  complaint,  in  ^n  action  for  injuries  received  by  a  brakeman 
on  a  logging  train,  which  alleged  that  defendant's  railroad  was  con- 
structed in  a  negligent  manner  because  its  grade  was  too  steep,  tSiat 
the  train  was  too  heavily  loaded  for  the  equipment  to  handle,  that  the 
brakes  on  the  cars  were  insufficient,  that  the  brakeman  did  not  know 
of  the  defects  and  was  not  warned  of  the  danger,  that  the  train  got 
beyond  the  control  of  the  crew  and  proceeded  down  a  steep  grade 
at  a  high  rate  of  speed,  and  fhat  the  brakeman,  at  the  instance  of  the 
conductor,  jumped  from  the  train  and  was  injured,  stated  a  cause  of 
action. 

Same — Evidence — Admissibility. — Where,  in  an  action  for  injuries 
to  a  brakeman  on  a  logging  train,  the  complaint  alleged  that  the  cars 
were  equipped  with  defective  brakes,  and  in  such  a  manner  that  when 
the  cars  were  loaded  only  one  brake  to  a  car  could  be  used,  questions 
asked  a  witness  as  to  whether  there  was  anything  about  the  brakes 
wliich  would  render  them  unsafe  by  reason  of  their  position  on  the 
cars,  and  as'  to  whether  any  of  the  brakes  were  broken,  were  not 
objectionable. 

Trial — Instructions— ^Statement  of  Issues  Made  by  Pleadings. — 
Where  the  court  submitted  the  question  as  to  what  the  testimony  was 
under  the  pleadings,  a  charge  stating  the  issues  made  by  the  pleadings 
was  not  erroneous,  as  submitting  issues  on  which  no  evidence  was 
offered. 

Master  and  Servant—Injury  to  Servant^ — Instructions.* — An  instruc- 
tion, in  an  action  for  injuries  received  by  a  brakeman  on  a  logging 
train,  that  it  was  the  duty  of  the  company,  exercising  ordinary  care, 
to  keep  the  brakes  on  the  cars  in  repair,  and  if  it  failed  to  do  so  and 
this  caused  the  injury,  and  "if  other  causes  contributed  to  it"  the 
company  was  liable,  was  not  prejudicial  to  it,  for  the  instruction  au- 

*For  the  ^authorities  in  this  series  on  the  question  of  the  degree  of 
care  required  of  a  railroad  company  as  an  employer,  se$^  foot-notes 
appended  to  Choctaw,  O.  &  G.  Ry.  Co.  v.  Doughty  (Ark.),  18  R.  R.  R. 
665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665;  foot-notes  appended  to  Houston 
&  T.  C.  R.  Co.  v.. Turner  (Tex.),  18  R.  R.  R.  630,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  630. 

For  the  authorities  in  this  series  on  the  subject  of  logg^ing  railroads, 
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thorized  a  verdict  against  it,  on  the  jury  finding  that  the  failure  of 
the  company  to  exercise  ordinary  care  to  keep  the  brakes  in  repair 
caused  the  injury,  though  other  causes  might  also  have  contributed 
to  it. 

Same — Existence  of  Relation — ^Loan  of  Servant  to  Tliird  Peraon — 
Liability  of  Third  Per8on.t — Where  an  employer  lends  his  employee 
to  a  third  person  for  a  particular  employment,  the  employee,  for  any- 
thing done  in  the  particular  employment,  is  the  employee  of  the  third 
person,  though  he  remains  the  general  employee  of  the  employer. 

Same — ^Duty  of  Master  to  Furnish  Safe  Appliances — Reliance  by 
Servant  on  Performance  of  Duty4 — An  employee  has  a  riglit  to  relv 
on  the  performance  by  the  employer  of  the  duty  to  furnish  a  sate 
place  in  which,  and  safe  appliances  with  which,  to  work. 

» 

Appeal  from  Superior  Court,  Cowlitz  County;  A.  L.  Miller, 
Jud^e. 

Action  by  Georg^e  Wiest  ag^ainst  the  Coal  Creek  Railroad  Com- 
pany. From  a  judgement  for  plaintiff,  defendant  appeals.  Af- 
firmed. ] 

Ralph  B.  Moody,  for  appellant. 
Coovert  &  Stapleton,  for  respondent. 

Dunbar,  J.  The  complaint  in  this  case  alleges,  in  substance, 
the  corporate  capacity  of  the  defendant;  that  defendant  owns 
and  operates  a  railroad  leading  from  Coal  Creek  slough  to  the 
log^ging  camp  of  the  Rue  &  Clyde  Logging  Company  in  Cowlitz 
county,  a  distance  of  about  2y2  miles,  by  hauling  logs  thereon, 
with  engines  and  logging  cars  belonging  to  said  defendant,  from 
said  logging  camp  to  said  Coal  Creek  slough ;  that  on  November 
9,  1903,  while  plaintiff  was  in  the  employ  of,  and  working  for, 
said  Rue  &  Clyde  Logging  Company,  in  its  said  logging  camp, 
said  company,  by  agreement  with  defendant,  loaned  plaintiff  to 
defendant  at  defendant's  request,  for  the  purpose  of  acting  and 
working  on  said  defendant's  logging  train  as  a  brakeman  in 
making  a  trip  on  a  train  of  logs  from  said  camp  to  said  Coal 
Creek  slough,  and  that  plaintiff  so  worked  as  a  brakeman  on  said 
trip  at  the  request  of  defendant,  and  by  defendant's  license  and 
permission,  and  under  its  direction ;  that  in  making  said  trip  the 

see  foot-note  appended  to  Kent  Lumber  &  Brick  Co.  v.  Tax  Assessor 
(La.),  18  R.  R.  R.  446,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  446;  Demko  v. 
Carbon  Hill  Coal  Co.  (C.  C.  A.),  16  R.  R.  R.  232,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  232;  McKivergan  v.  Alexander  &  Edgar  Lumber  Co. 
(Wis.),  15  R.  R.  R.  372,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  372. 

tFor  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not,  the  employees  of  a  railroad  company,  see  foot-notes  appended  to 
Parrott  v.  Chicago  Great  Western  Ry.  Co.  (Iowa),  16  R.  R.  R.  253, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  foot-notes  appended  to  Atlanta  & 
W.  P.  R.  Co.  V.  West  (Ga.),  14  R.  R.  R.  548,  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  548. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  risrht  of 
an  employee  to  rely  on  his  master's  performance  of  duties  owing  to 
him,  see  foot-notes  appended  to  Edgar  v.  New  York,  etc.,  R.  Co. 
(Mass.),  18  R.  R.  R.  403,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  403;  Louisville 
&  E.  R.  Co.  V.  Poulter  (Ky.),  18  R.  R.  R.  26,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  26. 
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train  consisted  of  five  logip^ingf  cars,  heavily  loaded  with  g^reen 
lops  and  in  charg^e  of  Tom  Allen,  conductor  and  foreman  of  the 
defendant's  crew;  that  plaintiff  had  no  previous  knowledg^e  and 
experience  as  a  brakeman  upon  a  railroad  train;  that  this  was 
well  known  to  defendant ;  that,  notwithstanding  this,  the  defend- 
ant recklessly,  carelessly,  and  neglig^ently  g^ave  plaintiff  no  in- 
structions as  such  brakeman,  or  any  warning  of  the  danger  and 
risk  of  such  employment,  though  defendant  well  knew  that  its 
said  railroad  track,  by  reason  oif  its  heavy  grades  and  defective 
equipment,  was  a  peculiarly  dangerous  one,  and  that  this  was 
unknown  to  plaintiff;  that  defendant  had  constructed  said  rail- 
road in  such  a  careless,  negligent,  and  unworkmanlike  manner,  in 
that  its  grade  was  too  steep  for  safety  and  its  rails  too  light  for 
logging  railroad  traffic  or  a  heavy  strain,  and  on  said  trip  used  a 
defective,  old,  and  worn-out  engine  which  was  originally  built 
for  light,  quick  traffic,  and  which  was  not  equipped  with  good  and 
sufficient  brakes,  and  )vas  not  fitted  for  hauling  so  heavy  a  load, 
not  properly  geared  and  without  whistle  or  bell,  and  without 
any  means  of  signaling  to  brakeman  or  crew,  and  had  so  care- 
lessly and  negligently  equipped  said  car  with  such  poor,  defective 
brakes,  and  in  such  a  manner,  that  only  one  brake  to  a  car  could 
be  set  when  said  car  was  loaded,  and  had  negligently  overloaded 
the  said  train,  of  which  plaintiff  had  no  knowledge;  that  said 
train,  by  reason  thereof,  got  beyond  control  of  its  crew,  and 
proceeded  down  the  steep  grade  aforesaid  at  a  terrific  and  un- 
manageable rate  of  speed,  causing  the  entire  train  to  leave  the 
track  and  pile  up  in  a  disastrous  wreck.  The  complaint  pro- 
ceeded to  state  that  the  plaintiff,  realizing  the  uselessness  of 
longer  remaining  upon  the  train,  at  the  instance  of  the  conductor 
Allen,  jumped  from  the  train,  struck  the  bank,  rolled  down  upon 
the  track,  had  one  of  his  feet  cut  off,  and  received  other  injuries, 
and  asked  damages  in  the  sum  of  $20,500.  A  demurrer  was  in- 
terposed to  the  complaint,  which  was  overruled.  The  answer 
was  a  denial  of  the  negligent  acts  alleged  in  the  complaint,  and 
an  allegation  that  the  defendant  entered  into  a  contract  with  the 
Rue  &  Clyde  Logging  Company,  whereby  the  defendant  was  to 
transport  the  logs  over  its  railroad  from  the  logging  camp  of  the 
said  Rue  &  Clyde  Logging  Company  to  Coal  Creek  slough  for  a 
compensation,  under  which  contract  the  Rue  &  Clyde  Logging 
Company  was  to  load  the  logs  upon  the  cars  of  the  defendant 
and  have  full  charge  and  control  of  the  loading  of  said  cars,  and 
that  the  only  obligation  of  the  defendant  was  to  convey ;  alleged 
that  the  Rue  &  Clyde  Logging  Company  did  load  the  cars  and 
train  on  the  said  9th  day  of  November,  1903,  upon  which  the 
plaintiff  alleges  he  was,  and  that  the  plaintiff  was  an  employee 
of  the  said  Rue  &  Clyde  Logging  Company  at  said  date  and  time ; 
alleged  assumption  of  risk  on  the  part  of  the  plaintiff,  and  con- 
tributor>'  negligence.  Upon  the  completion  of  the  respondent's 
testimony,  motion  for  nonsuit  was  made,  which  was  overruled. 
Appellant  introduced  its  testimony,  rebutting  the  testimony  which 
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^as  introduced  by  the  respondent.  The  jury  was  instructed,  and 
returned  a  verdict  in  favor  of  respondent  for  $5,000. 

The  appellant  in  its  brief  presents  28  assignments  of  error. 
While  it  is  barely  possible  that,  on  the  trial  of  a  reasonably  short 
case,  28  reversible  errors  mijsfht  occur,  yet,  ordinarily,  where  so 
many  errors  are  assi^ed,  it  is  an  indication  that  no  particular 
assign^ment  of  error  is  relied  upon.  The  first  error  assigned  is 
the  action  of  the  court  in  overruling  the  demurrer  to  the  plaintiff's 
complaint.  The  appellant  insists  that  the  complaint  is  so  general 
that  it  is  not  specific  enough  to  be  sufficient,  and  does  not  there- 
fore state  a  cause  of  action.  We  think  it  is  sufficient  to  say,  in 
relation  to  this  assignment,  that  the  complaint  plainly  states  a 
good  cause  of  action.  This  disposes  of  the  second  assignment, 
that  the  court  erred  in  not  sustaining  the  objection  to  the  intro- 
duction of  any  testimony. 

It  is  also  alleged  that  the  court  erred  in  not  sustaining  defend- 
ant's objection  to  the  question:  "Was  there  anything  about  this 
brake,  in  operating  it  on  that  road  in  that  manner,  which  would 
render  it  unsafe  by  reason  of  its  position  on  the  car,  or  its  con- 
struction, or  being  difficult  to  get  at,  or  any  of  those  things?" 
Inasmuch  as  the  allegations  of  the  complaint  were  that  the  cars 
were  equipped  with  poor,  defective  brakes,  and  were  equipped 
in  such  a  manner  that  only  one  brake  to  a  car  could  be  set  when 
said  cars  were  loaded,  it  would  seem  that  the  question  was  perti- 
nent and  directed  to  the  proof  of  the  allegations  of  the  complaint. 
The  next  objection  is  that  the  court  erred  in  not  sustaining  the 
defendant's  objection  to  the  question :  "Were  any  of  those  brakes 
broken  at  that  time?"  This  assignment  may  be  classed  with  the 
one  just  above  referred  to.  An  examination  of  these  alleged 
errors  in  relation  to. the  introduction  of  testimony  shows  that 
they  are  without  merit,  and  that  no  error  was  committed  in  the 
introduction  of  testimony  or  in  sustaining  objections  thereto. 
Neither  did  the  court  err  in  denying  defendant's  case,  as  there 
w^as  testimony  which,  if  not  contradicted,  would  sustain  the  main 
allegations  of  the  complaint. 

It  is  claimed  that  the  court  erred  in  giving  the  following  in- 
structions to  the  jury:  "The  plaintiflF  charges  that  the  defend- 
ant's railroad  was  constructed  in  a  careless,  negligent,  and  un- 
workmanlike manner,  in  that  its  grade  was  too  steep  for  safety 
for  the  operation  of  tfie  train  of  the  character  of  the  one  claimed 
to  have  been  operated  when  the  injury  occurred;  that  the  train 
on  this  occasion  was  too  heavily  loaded  for  the  equipment  to 
handle ;  and  that  the  brakes  on  the  cars  were  insufficient  and  out 
of  repair."  It  is  alleged  that  the  court  erred  in  giving  this  in- 
struction, because  it  submitted  to  the  jury  issues  upon  which  no 
evidence  had  been  oflFered.  The  court  in  this  particular  was 
merely  stating  to  the  jury  the  issues  which  had  been  made  up  by 
the  pleadings.  The  court,  if  it  had  seen  fit,  might  have  read  the 
pleadings  to  the  jury,  or  it  might  have  stated  Siem  in  a  concise 
way,  as  it  did.    And  so  far  as  the  criticism  is  concerned,  that  it 
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was  an  instruction  upon  which  no  evidence  was  offered,  this 
cannot  be  maintained  in  view  of  what  the  record  show^s;  and, 
as  to  what  the  testimony  was  under  the  allegations  of  the  com- 
plaint and  answer,  the  court  submitted  that  question  to  the  jur>'. 
The  following:  instruction  is  also  assigned  as  error:  "It  was 
also  the  duty  of  the  company  to  exercise  ordinary  care  in  keeping' 
the  brakes  in  repair.  If  the  company  had  notice  that  the  brakes 
were  out  of  repair,  or  could  have  known  it  by  the  exercise  of  or- 
dinary care,  it  was  its  duty  to  repair  them  so  as  to  make  them 
reasonably  safe  for  the  use  intended,  measured  by  the  standard 
of  ordinary  care,  and  if  it  failed  to  so  do,  and  this  caused  the 
injury,  or  directly  contributed  to  it  (if  you  find  that  other  causes 
contributed  to  it) ,  then  the  company  would  be  liable.  But  if  the 
brakes  were  kept  in  a  reasonably  safe  condition  for  doings  the 
work,  or  if  the  company  exercised  ordinary  care  in  keeping^  the 
brakes  in  repair,  then  there  would  be  no  liability  in  this  par- 
ticular." The  objection  to  this  instruction  seems  to  be  to  the 
parenthetical  clause  "if  you  find  that  other  causes  contributed  to 
it."  But,  while  it  is  a  little  difficult  to  understand  what  was  in- 
tended by  the  interjection  of  that  sentence,  it  is  plain  that  it  was 
not  prejudicial  to  the  appellant,  as  it  imposed  an  additional  bur- 
den of  proof  on  the  part  of  the  respondent;  because  the  court 
correctly  stated  the  law  that  if  it  failed  so  to  do — ^referring:  to  its 
duty  as  expressed  above — and  this  failure  caused  the  injury  or 
directly  contributed  to  it,  then  the  company  would  be  liable, 
whether  the  jury  found  that  other  causes  contributed  to  it  or  not. 
The  most  favorable  construction,  in  appellant's  interest,  that  could 
be  put  upon  it,  would  be  that  the  jury  were  instructed  that  if  they 
found  by  a  preponderance  of  the  evidence,  etc.,  the  failure  of  the 
defendant  to  exercise  ordinary  care,  and  that  such  failure  caused 
the  injury  or  directly  contributed  to  it,  then  the  defendant  would 
be  liable,  even  thougfh  the  jury  should  find  that  other  causes  might 
also  have  contributed  to  the  injury.  And  this  would  have  been  a 
proper  interpretation  of  the  law.  The  same  objection  is  raised  in 
several  subsequent  assignments  in  regard  to  the  instructions. 
The  instructions  as  a  whole  were  exceedingly  fair  and  clear, 
and  no  possible  prejudice  could  have  attached  to  appellant's  in- 
terest by  reason  thereof.  The  instructions  asked  for  either  had 
been  given,  in  substance,  or  did  not  state  the  law. 

It  is  also  contended  by  the  appellant  that,  under  the  circum- 
stances shown  by  the  pleadings  and  the  proof,  the  respondent 
was  a  volunteer,  and  that  he  was  in  reality  a  servant  of  the  Rue 
&  Clyde  Logging  Company.  But  the  law  is  well  established  thai, 
when  one  person  lends  his  servant  to  another  for  a  particular 
employment,  the  servant,  for  anything  done  in  that  particular 
employment,  must  be  dealt  with  as  the  servant  of  the  man  to 
whom  he  is  lent,  although  he  remains  the  general  servant  of  the 
person  who  lent  him.  Rourke  v.  White  Moss  Colliery  Co.,  2 
C.  R  D.  205;  Grace  &  Hyde  Co.  v,  Probst  (111.)  70  N.  E.  12; 
Consolidated  Fire  Works  Co.  v.  Koehl,  190  111.  145,  60  N.  E.  87. 
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On  the  question  of  assumption  of  risk,  under  the  allegations  of 
the  complaint  and  the  proof  in  this  case,  the  respondent  had  a 
right  to  rely  upon  the  well-known  duty  of  the  employer  to  furnish 
him  a  safe  place  in  which  to  work,  and  safe  appliances  to  work 
with.  The  dangers  were  not  so  apparent  that  he  was  called  upon 
to  take  notice  of  them  and  make  an  investigation. 

The  case  seems  to  be  singularly  free  from  errors. 

The  cause  was  submitted  to  the  jury  under  proper  instruc- 
tions, and  the  judgment  is  affirmed. 

Mount,  C.  J.,  and  Hadley,  Rudkin.  Crow,  and  Root,  JJ., 
concur.    Fullerton.  J.,  concurs  in  result. 


Chicago,  M.  &  St.  Ry.  Co.  v,  Riley. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  April  10,  1906.) 

[145  Fed.  Rep.  137.] 

Master  and  Servant — Injuries  to  Servant — Railroads — ^Appliancea-^ 
Engineering  Scheme.'^ — The  location  of  a  switch  stand  in  a  railroad 
yard  by  a  railroad  company  between  two  tracks,  so  close  to  one  of 
them  that  the  switch  handle  would  strike  the  steps  of  passenger  cars 
on  another  track,  was  a  part  of  an  engineering  scheme  in  the  con- 
struction of  the  railroad,  and,  in  the  absence  of  manifest  errors  in 
construction  patent  to  an  ordinary  observer,  did  not  involve  a  ques- 
tion of  negligence,  to  be  passed  on  by  a  jury  in  an  action  for  injuries 
to  a  switchman  while  using  the  switch. 

Same — Safe  Place  of  Work — ^Assumed  Risk.! — A  switchman  in  the 
employ  of  a  railroad  company  was  entitled  to  assume  that  the  latter 
would  use  due  care  to  furnish  him  with  a  reasonably  safe  place  in 
which  to  do  his  work  and  to  furnish  suitable  appliances  in  the  opera- 
tion of  the  business,  and  did  not  therefore  assume  the  risk  of  the  rail- 
road company's  negligence  in  performing  such  duties. 

Knowledge  of  Defects — Failure  to  Warn. — Where  defendant  rail- 
road company  located  a  switch  stand  as  ^  part  of  its  prearranged 
plans  for  the  construction  of  its  yards  in  such  a  position  between  two 
track  leads  that  under  certain  conditions  likely  to  arise  the  handle  of 
the  switch  would  come  in  contact  with  the  steps  of  passenger  cars 
passing  the  stand,  but  such  danger  was  neither  obvious  nor  known  to 
plaintiff,  a  switchman,  who  was  injured  by  having  his  hand  crushed 
between  the  switch  handle  and  a  car  step,  defendant  was  guilty  of 
negligence  in  failing  to  warn  plaintiff  of  the  danger. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Northern  District  of  Illinois. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road employee  has  the  right  to  act  on  the  assumption  that  the  rail- 
road or  its  representative  h^ts  or  will  perform  the  duties  owing  to 
him,  see  foot-notes  appended  to  Leach  v.  Oregon  Short  Line  R.  Co. 
(Utah),  19  R.  R.  R.  212,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  212. 

tFor  tbe  authorities  in  this  series  on  the  subject  of  the  duty  of  the 
master  to  warn  and  instruct  his  servants,  see  foot-notes  appended  to 
Central  o{  Georgia  Ry.  Co.  v.  Price  (Ga.),  19  R.  R.  R.  246,  42  Am.  & 
Eng.  R.  Cas.,  N.  S..  246;  foot-notes  appended  to  Miller  v.  Boston  & 
Maine  R.  R.  (N.  H.),  17  R.  R.  R.  584,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  564. 
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The  defendant  in  error  bring^s  this  siut  to  recover  damag^es  for 
personal  injuries  received  on  or  about  June  1,  1904.    Riley  had 
been  in  the  service  of  the  Chicag^o,  Milwaukee  &  St.  Paul  Rail- 
way Company  about  nine  years  at  different  places  in  its  Western 
avenue  switch  yards,  and  for  two  months  he  had  been  foreman 
or  conductor  in  charg^e  of  the  switch  crew,  operating^,    among- 
other  switches,  switch  known  as  No.  3,  by  means  of  which  he 
alleges  the  accident  occurred.     He  worked  from  7  in  the  morn- 
ing until  6  o'clock  in  the  evening,  and  in  the  discharge  of  his 
duties  threw  said  switch  very  frequently.    The  switch  stand  was 
of  the  kind  known  as  a  "ground  switch."    Immediately  preceding^ 
the  accident,  the  handle  or  arm  depended  from  the  stand  on  the 
east  side  thereof,  and  hung  practically  perpendicularly,   resting 
in  a  slot,  and  hugging  the  switch  stand.     To  throw  the  switch, 
defendant  in  error  stood  on  the  east  side  of  the  switch  stand, 
reached  down  and  seized  the  handle,  raised  it  until  it  stood  at  a 
right  angle  to  the  switch  stand,  and  then  pushed  it  horizontally 
towards  the  north,  90  degrees.    When  the  desired  switch  connec- 
tion is  made,  the  handle,  released  from  the  grasp  of  the  oper- 
ator's hand,  drops  again  into  a  perpendicular  position  at  that  place, 
and  is  thereby  set.    The  switch  stand  is  one  of  a  series  of  seven 
stands  controlling  several  lead  tracks.    The  switch  stands  were 
situated  between  two  tracks,  one  known  as  the  "rip  lead  track" 
or  the  south,  upon  which,  with  its  connecting  side  tracks,  de- 
fendant in  error  was  employed  as  foreman  of  a  switching*  crew 
engaged  in  sorting  and  distributing  freight  cars  to  the  different 
side  tracks,  and  the  other  or  northern  track  known  as  the  "pas- 
senger yard  lead,"  over  which  passenger  trains  were  moved  to 
and  from  the  storage  yard  lying  to  the  west.    The  switch  stands 
were  used  in  connection  with  the  rip  lead  track  and  its  branches, 
and  in  the  sorting  of  said  cars,  defendant  in  error  had  occasion 
to  throw  some  one  of  said  switches  as  often  as  one  in  each  10 
minutes  during  the  day.     The  distance  between  the  passenger 
lead  and  the  rip  lead  at  switch  No.  1  was  7  feet  10j4  inches ;  at 
switch  2,  7  feet  8  inches;  at  No.  3  (here  involved),  7  feet  9 
inches;  and  at  No.  4,  8  feet  4J4  inches.     At  the  other  three 
switches  the  distance  was  much  greater,  owing  to  the  curving  of 
the  track.    The  center  of  switch  stand  No.  1  was  4  feet  3  inches 
from  the  nearest  rail  of  the  passenger  lead,  and  3  feet  8J4  inches 
from  the  nearest  rip  lead  rail.    The  center  of  switch  stand  No.  2 
was  3  feet  1  inch  from  the  nearest  rip  lead  rail,  and  4  feet  7  inches 
from  that  of  the  passenger  lead.     The  center  of  switch  stand 
No.  3  was  3  feet  9  inches  from  the  nearest  rail  of  the  passenger 
lead,  and  4  feet  from  the  rip  lead  rail.     The  center  of  switch 
stand  No.  4  was  4  feet  7j4  inches  from  the  nearest  passenger 
lead  rail,  and  3  feet  9J4  inches  from  the  rip  lead  rail.    The  switch 
handle  extended  21  inches  from  the  center  of  the  stand,  and  when 
raised  was  14  inches  above  the  base  of  the  stand.    This  switching 
device  had  been  in  operation  at  that  point  for  more  than  eight 
years,  and  no  accident  had  theretofore  occurred  from  its  use. 
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On  the  day  in  question,  the  switch  eng^ine  under  the  charg^e  of 
defendant  in  error  and  one  car  were  upon  the  rip  lead  track  at 
switch  stand  No.  1,  about  30  or  40  yards  distant  from  stand  No.  3, 
moving:  to  the  west  and  toward  switch  stand  No.  3.    At  the  saine 
time  the  coaches  of  the  Elgin  accommodation  train  were  being 
backed  westward  and  toward  switch  stand  No.  3  on  the  passen- 
ger lead  track.    Defendant  in  error  was  desirous  of  setting  the 
one  car  from  the  rip  track  onto  side  track  3.     Standing  on  the 
east  side  of  switch  stand  3,  he  raised  the  switch  handle,  which 
was  lj4  OT  2  inches  in  diameter,  until  perpendicular  to  the  switch 
stand,  taking  hold  of  the  end  of  it  with  his  thumb  and  forefinger 
sc  that  they  extended  beyond  the  end  of  the  handle  half  a  finger's 
length  or  width   (plaintiff  uses  both  terms).     By  the  time  he 
had  moved  the  handle  90  degrees,  or  until  it  extended  directly 
to  the  north,  the  Elgin  train  had  backed  up,  and  was  passing 
from  behind  him  to  the  westward,  opposite  the  end  of  the  ex- 
tended switch  handle.    In  some  way,  as  he  says,  his  hand  was 
caught  between  the  handle  and  one  of  the  car  steps  of  the  Elgin 
train.    The  back  of  his  hand,  his  forefinger,  and  his  second  finger 
were  crushed.    The  thumb  was  not  injured.    He  knew  that  the 
passenger  train  was  approaching,  but  did  not^  he  says,  know  that 
it  would  come  near  enough  to  the  handle  end  to  strike  it  or  touch 
his  hand.    There  is  no  evidence  tending  to  show  that  plaintiff  in 
error  or  any  of  its  servants  knew   from  observation  that  the 
handle  and  steps  of  any  of  the  cars  would  collide  in  passing. 
Some  of  the  witnesses  who  had  operated  the  switch  had  observed 
that  the  steps  came  very  close  to  the  handle,  and  had  been  care- 
ful to  throw  the  switch  handle,  which  was  the  act  of  a  moment, 
while  the  body  of  the  car  between  the  steps  was  passing,  to  avoid 
the  steps.     Trains  were  passing  on  the  passenger  lead  at  short 
intervals  all  day  long.     There  was  a  slight  northward  curve  in 
the  passenger  lead  at  or  near  switch  stand  No.  3.     Assuming 
this  to  be  so,  defendant  in  error  says  there  would  be  a  lateral 
swaying  or  side  motion,  tending  to  throw  the  end  of  the  car 
nearer  the  switch.     The  car  which  caused  the  accident  cannot 
be  identified.    After  the  accident,  the  yardmaster  of  plaintiff  in 
error,  Costello,  caused  three  passenger  coaches  to  be  pulled  to 
the  switch  stand  in  suit  and  stopped.     The  steps  of  the  second 
car  from  the  engine,  when  thus  standing,  would  not  clear  the 
handle.     The  first  car  did  clear.     The  cars  used  varied  con- 
siderably in   width,   the  latest  patterns  being  the   widest.     By 
stipulation  of  the  parties,  four  photographic  views  of  the  tracks 
and  switch  stands  in  the  immediate  vicinity  of  switch  stand  3 
were  introduced,  and  are  part  of  the  record  on  review.     In  his 
declaration  defendant  in  error  plaintiff  below,  charged  negligence 
on  the  part  of  the  plaintiff  in  error  in  placing  and  maintaining 
the  switch,  and  in  failing  to  give  notice  to  him  that  the  same  was 
too  close  to  the  passenger  lead.     No  question  is  raised  as  to  the 
pleadings.     At  the  close  of  the  evidence,  plaintiff  in  error  re- 
<iuested  the  court  to  direct  a  verdict  for  the  defendant,  which 
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request  the  court  refused,  and  exceptions  were  taken,  which  are 
now  before  this  court,  numbered  1  to  4,  inclusive.  Other  excep- 
tions were  taken  to  the  ruling-  of  the  trial  court  in  g^iving^  ajid  re- 
fusing instructions.  Exceptions  14,  15,  and  16  refer  to  the 
admission  of  certain  evidence.  There  was  a  verdict  and  judg- 
ment for  the  plaintiff  below,  and  the  case  is  brought  here  for  re- 
view. 

Chas.  B.  Keeler,  for  plaintiff  in  error. 
James  C.  McShane,  for  defendant  in  error. 

Before  Grosscup,  Baker,  and  Kohlsaat,  Circuit  Judges. 

KoHLSAAT,  Circuit  Judge,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

It  is  contended  by  plaintiff  in  error  that  the  location  and 
maintenance  of  switch  stand  No.  3  was  an  engineering  problem, 
and  that  therefore  the  question  as  to  whether  plaintiff  in  error 
was  negligent  in  that  respect  should  not  have  been  submitted  to 
the  jury. 

It  appears  that  the  accident  occurred  in  what  are  known  as  the 
"Western  Avenue  Yards"  of  the  plaintiff  in  error;  that  these 
yards  consist  of  a  network  of  tracks,  switches,  and  other  ap- 
purtenances to  railroad  yards.  It  is  manifest  that,  in  order  to 
secure  the  best  results,  there  must  be  as  great  economy  of  space 
as  is  consistent  with  a  reasonable  regard  to  the  convenience  of 
business,  such  as  the  handling  and  storing  of  cars  and  locomo- 
tives, as  well  as  to  the  reasonable  safety  of  the  employees.  It 
cannot  be  said  that  a  railroad  company  is  required  to  arrange  its 
tracks  and  yards  mainly  with  a  view  to  protect  its  employees. 
The  object  of  railroad  yards  is  to  transact  the  business  of  the 
company.  Employees  should  knowingly  be  subjected  to  no 
greater  hazards,  however,  than  are  reasonably  essential  to  the 
reasonable  use  of  the  yards.  It  is  a  matter  of  common  knowl- 
edge that  these  places  are  very  dangerous,  and  require  the  exer- 
cise of  great  caution  on  the  part  of  those  there  employed. 
Defendant  in  error  undertook  and  assumed  all  such  hazards  as 
were  reasonably  incident  to  his  work.  This  doctrine  is  well 
slated  in  Randall  v.  B.  &  O.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct.  322, 
27  L.  Ed.  1003.    The  court  says : 

"A  railroad  yard,  where  trains  are  made  up,  necessarily  has  a 
great  number  of  tracks  and  switches  close  to  one  another,  and 
any  one  who  enters  the  service  of  a  railroad  corporation,  in  any 
work  connected  with  the  making  up  or  moving  of  trains,  assumes 
the  risk  of  that  condition  of  things." 

Was  the  location  and  maintenance  of  the  switch  in  question 
an  engineering  problem — one  which  was  arrived  at  as  the  result 
of  engineering  skill?  In  the  case  of  Tuttle  v,  D.,  G.  H.  &  M. 
Ry.  Co.,  122  U.  S.  194,  7  Sup.  Ct.  1168,  30  L.  Ed.  1114,  the  court 
uses  this  language: 

**We  have  carefully  read  the  evidence  presented  by  the  bill  of 
exceptions,  and,  although  it  appears  that  the  curve  was  a  very 
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sharp  one  at  the  place  where  the  accident  happened,  yet  we  do 
not  think  that  public  policy  requires  the  courts  to  lay  down  any 
rule  of  law  to  restrict  a  railroad  company  as  to  the  curves  it  shall 
use  in  its  freight  depots  and  yards,  where  the  safety  of  passengers 
and  the  public  is  not  involved;  much  less  that  it  should  be  left 
to  the  varying  and  uncertain  opinions  of  juries  to  determine 
such  an  engineering  question.  For  analogous  cases  as  to  the 
rights  of  a  manufacturer  to  choose  the  kind  of  machinery  he  will 
use  in  his  business,  see  Richards  v.  Rough,  53  Mich.  212,  18  N. 
W.  785 ;  Hayden  v,  Smithville  Man.  Co.,  29  Conn.  548,  558.  The 
interest  of  railroad  companies  themselves  is  so  strongly  in  favor 
of  easy  curves  as  a  means  of  facilitating  the  movement  of  their 
cars  that  it  may  well  be  left  to  the  discretion  of  their  officers  and 
engineers  in  what  manner  to  construct  them  for  the  proper 
transaction  of  their  business  in  yards,  etc.  It  must  be  a  very  ex- 
traordinary case,  indeed,  in  which  their  discretion  in  this  matter 
should  be  interfered  with  in  determining  their  obligations  to  their 
employees.  The  brakemen  and  others  employed  to  work  in  such 
situations  must  decide  for  themselves  whether  they  will  encoun- 
ter the  hazards  incidental  thereto ;  and,  if  they  decide  to  do  so, 
they  must  be  content  to  assume  the  risks.  For  the  views  of  this 
court  in  a  cognate  matter,  see  Randall  v,  Baltimore  &  Ohio  Rail- 
road, 109  U.  S.  478,  482,  3  Sup.  Ct.  322,  27  L.  Ed.  1003." 

The  same  doctrine  was  laid  down  in  regard  to  a  guard  rail 
and  blocking  by  the  Court  of  Appeals  for  the  Eighth  Circuit  in 
Morris  v.  D.,  S.  S.  &  A.  Ry.  Co.,  108  Fed.  748,  47  C.  C.  A.  661, 
and  by  the  same  court  in  regard  to  an  unblocked  frog  in  Gilbert 
V,  B.,  C.  R.  &  N.  Ry.  Co.,  128  Fed.  531,  63  C.  C.  A.  27.  Also 
by  the  Supreme  Court  of  Illinois  with  regard  to  a  butting  post 
at  the  end  of  a  stub  track  in  Railroad  Co  v,  DriscoU,  176  111.  334, 
52  N.  E.  921.  Also  by  the  Appellate  Court  of  Illinois  with 
reference  to  the  close  proximity  to  each  other  of  two  side  tracks 
in  Railroad  Co.  v,  Healy,  109  111.  App.  531,  and  in  St.  Louis, 
etc.,  Yards  v.  Bums,  97  111.  App.  178.  And  by  the  same  court 
with  reference  to  the  manner  in  which  handholds  were  placed 
upon  freight  cars  in  Railway  Co.  v.  Armstrong,  62  111.  App.  233. 
The  rule  was  applied  to  the  construction  of  a  bridge  in  lUick  r. 
Railroad  Co.,  67  Mich.  637,  35  N.  W.  708. 

The  Supreme  Court  of  Pennsylvania  in  the  case  of  Boyd  v, 
Harris,  176  Pa.  484,  35  Atl.  222,  discussing  an  injury  caused  by 
a  cattle  chute  placed  in  close  proximity  to  a  side  track,  says : 

"This  case  presents  a  question,  the  importance  of  which  ex- 
tends far  beyond  the  present  parties,  and  the  judgment  to  be 
entered  herein.  It  is  whether  the  location  of  the  permanent 
structures  along  a  line  of  railroad,  necessary  to  accommodate  its 
business,  is  to  be  determined  by  the  railroad  company  or  by  a 
petit  jury.  If  by  the  former,  they  may  be  located  with  reference 
to  the  convenient  and  economical  use  of  the  railroad,  and  the 
accommodation  of  its  traffic.  If  by  the  latter,  these  considera- 
tions will  be  lost  sight  of,  and  the  proper  location  will  be  a 
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shifting  one,  to  be  settled  by  each  successive  jury  in  accordance 
with  its  own  notions  and  the  peculiar  features  of  the  case  on 
trial.  One  jury  may  hold  a  given  location  to  be  safe  and  proper ; 
the  next  jury  may  hold  it  to  be  unsafe,  and  therefore  improper. 
There  are  many  such  structures  necessary  to  the  operation  of  a 
line  of  railroad.  Among  the  more  important  of  them  may  be 
mentioned  the  bridges,  station  houses,  grain  elevators,  "ware- 
houses, water  tanks,  coal  chutes,  cattle  chutes,  signal  stations, 
and  tool  houses.  The  position  of  these  buildings  with  reference 
to  the  track  of  the  railroad,  their  size,  the  mode  of  construction, 
must  be  determined  with  reference  to  their  purpose,  and  their 
convenient  use  as  a  necessary  part  of  the  physical  plant  of  the 
railroad  company.  Where  they  shall  be  placed,  and  how  they 
shall  be  arranged,  are  questions  that  belong  to  the  railroad  com- 
pany, as  truly  as  the  location  of  the  switches  and  sidings,  or  of 
the  track  itself ;  and  the  discretion  of  its  officers  is  no  more  under 
the  control  of  a  petit  jury  in  the  one  case  than  in  the  other." 

The  holding  of  the  courts  in  all  these  cases  is  that  they  are 
questions  which  belong  to  the  railroad  companies  to  decide,  and 
cannot  be  submitted  to  a  jury.  It  may  then  be  assumed  for  the 
purposes  of  this  hearing  that  the  switch  stand  in  question  was 
part  of  an  engineering  scheme,  and  therefore,  in  the  absence  of 
those  manifest  errors  in  construction,  which  would  be  patent  to 
an  ordinary  observer,  did  not  involve  a  question  of  negligence  to 
be  passed  upon  by  a  jury. 

There  is  nothing  in  the  record,  so  far  as  it  sets  out  the  physical 
situation  at  the  time  of  the  accident,  which  would  justify  the 
court  in  finding,  as  a  matter  of  law,  that  there  was  such  an  ob- 
vious and  patent  adjustment  of  the  relative  positions  of  the  switch 
handle  and  the  steps  of  the  coaches  running  on  the  passenger 
lead  as  would  charge  either  party  to  the  suit  with  constructive 
knowledge  of  their  dangerous  relation  to  each  other.  The  switch 
stand  had  been  maintained  eight  years  without  accident.  It  lacked 
1J4  inches  of  standing  in  the  middle  of  the  7  feet  9  inch  space 
between  the  rip  and  passenger  leads.  As  said  by  the  court  in  the 
case  of  Wood  v,  Louisville  &  Nashville  Railroad  Co.  (C.  C.)  88 
Fed.  46: 

"The  fact  that  no  accident  of  this  kind  had  happened  before 
upon  the  railroad,  and  that  trains  were  constantly  passing  this 
chute  without  the  development  of  this  danger,  brings  it  directly 
within  the  class  of  what  we  may  call  'concealed  dangers.*  This 
danger  was  lurking  for  years  without  its  being  known.  The 
constituent  element  of  it  was  a  matter  of  mere  inches,  and  that, 
in  the  very  nature  of  things,  could  not  be  detected  by  ordinary 
observation." 

If,  however,  the  location  and  maintenance  of  the  two  was  an 
enginering  question,  it  follows  that  plaintiff  in  error  knew  the 
exact  position  of  the  two  with  regard  to  each  other.  The  rail- 
road company  built,  located,  and  maintained  the  switch  stand. 
It  built  and  operated  the  passenger  lead  track.     In  constructed 
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the  cars.  They  were  all,  it  insists,  parts  of  its  yard  plant.  The 
whole  situation  was  the  result  of  a  carefully  devised  plan,  based 
upon  scientific  engineering  principles  applied  to  the  needs  of  the 
railroad.  Tliere  is  no  claim  here  that  anjrthing  was  out  of  order, 
or  that  the  accident  was  occasioned  by  any  defect  in  the  switch 
or  passenger  lead  not  embraced  within  the  prearranged  plans  of 
construction  and  maintenance.  We  are  unable  to  see  how  plain- 
tiff in  error  can  escape  the  conclusion  that  it  knew  of  the  fact 
that  the  switch  handle  and  car  step  would  come  into  contact 
under  certain  conditions  likely  to  arise.  Under  the  facts  of  this 
case,  defendant  in  error  had  a  right  to  assume  that  the  railroad 
company  would  use  due  care  in  furnishing  him  a  reasonably  safe 
place  in  which  to  do  his  work.  This  rule  of  law  is  well  estab- 
lished  In  the  case  of  Choctaw,  Oklahoma  &  Gulf  R.  R.  Co.  z\ 
McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  %,  the  court 
says: 

"The  servant  has  the  right  to  assume  that  the  master  has  used 
due  diligence  to  provide  suitable  appliances  in  the  operation  of 
his  business,  and  he  does  not  assume  the  risk  of  the  employer's 
negligence  in  performing  such  duties." 

The  case  of  Texas  &  Pacific  Railway  Company  v,  Archibald, 
170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188,  is  very  emphat- 
ically in  point.  The  court  says  on  page  672  of  170  U.  S.,  page 
779  of  18  Sup.  Ct.  42  L.  Ed.  1188: 

"But  no  reason  can  be  found  for,  and  no  authority  exists  sup- 
porting, the  contention  that  an  employee,  either  from  his  knowl- 
edge of  the  employer's  methods  of  business  or  from  a  failure 
to  use  ordinary  care  to  ascertain  such  methods,  subjects  himself 
to  the  risks  of  appliances  being  furnished  which  contain  defects 
that  might  have  been  discovered  by  reasonable  inspection.  The 
employer,  on  the  one  hand,  may  rely  on  the  fact  that  his  em- 
ployee assumes  the  risks  usually  incident  to  the  employment. 
The  employee,  on  the  other,  has  the  right  to  rest  on  the  assump- 
tion that  appliances  furnished  are  free  from  defects  discoverable 
by  proper  inspection,  and  is  not  submitted  to  the  danger  of  using 
appliances  containing  such  defects  because  of  his  knowledge  of 
the  general  methods  adopted  by  the  employer  in  carrying  on  his 
business,  or  because  by  ordinary  care  he  might  have  known  of 
the  methods,  and  inferred  therefrom  that  danger  of  unsafe 
appliances  might  arise.  The  employee  is  not  compelled  to  pass 
judgment  on  the  employer's  methods  of  business,  or  to  conclude 
as  to  their  adequacy.  He  has  a  right  to  assume  that  the  em- 
ployer will  use  reasonable  care  to  make  the  appliances  safe,  and 
to  deal  with  those  furnished  relying  on  this  fact,  subject,  of 
course,  to  the  exception  which  we  have  already  stated  by  which, 
where  an  appliance  is  furnished  an  employee  in  which  there  exists 
a  defect  known  to  him  or  plainly  observable  by  him,  he  cannot 
recover  for  an  injury  caused  by  such  defective  appliance  if, 
with  the  knowledge  above  stated,  he  negligently  continues  to  use 
it.    In  assuming  the  risks  of  the  peculiar  service  in  which  he 


410        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Chicago,  etc.,  Ry.  Co.  v,  Riley 

engages,  the  employee  may  legally  assume  that  the  employer,  by 
whatever '  rule  he  elects  to  conduct  his  business,  will  fulfill  his 
legal  duty  by  making  reasonable  efforts  to  furnish  appliances 
reasonably  safe  for  the  purposes  for  which  they  are  intended; 
and,  while  this  does  not  justify  an  employee  in  using  an  appliance 
which  he  knows  to  be  defective,  or  relieve  him  from  observing 
patent  defects  therein,  it  obviously  does  not  compel  him  to  know 
or   investigate   the   employer's  methods  of  business,   under    the 
penalty,  if  he  does  not  do  so,  of  taking  the  risk  of  the  employer's 
fault    in    furnishing    him    unsafe    appliances.     *     *     *     'Those 
[hazards]  not  obvious  assumed  by  the  employee  are  such  perils 
as  exist  after  the  master  has  used  due  care  and  precaution  to 
guard  the  former  against  danger.     And  the  defective  condition 
of  structures  or  appliances  which,  by  the  exercise  of  reasonable 
care  of  the  master,  may  be  obviated,  and  from  the  consequences 
of  which  he  is  relieved  from   responsibility  to  the  servant   by 
reason  of  the  latter's  knowledge  of  the  situation,  is  such  as  is 
apparent  to  his  observation.    Kain  v.  Smith,  89  N.  Y.  375 ;  Mc- 
Govern  v.  Central  Vermont  Railroad,  123  N.  Y.  280,  25  N.  E. 
373.'    In  Missouri  Pac.  Railway  z\  Lehmberg,  75  Tex.  61,  67^ 
12  S.  W.  838,  840,  the  court  considered  a  refusal  to  give  a  re- 
quested instruction,  that  if  there  were  'any  patent  defects  in  the 
engine  or  tank,  and  deceased  knew,  or  miglit  by  ordinary  dili- 
gence have  known,  of  same,  and  said  defects  caused  or  con- 
tributed to  the  injuries  complained  of,  the  jury  should  find  for 
the  defendant.'    The  court  said:  *  Without  now  considering  the 
question  whether  the  rule  in  this  respect  charges  an  employee 
with  knowledge  of  defects,  except  with  regard  to  such  appliances 
or  instruments  as  he  is  engaged  himself  in  using,  we  think  it 
sufficient  to.  say  that  the  law  does  not,  under  any  circumstances, 
exact  of  him  the  use  of  diligence  in  ascertaining  such  defects, 
but  charges  him  with  knowledge  of  such  only  as  are  open  to  his 
observation.     Beyond  that  he  has  the  right  to  presume,  without 
inquiry  or  investigation,  that  his  employer  has  discharged  his 
duty  of  furnishing  him  with  safe  and  proper  instruments  and 
appliances.' " 

The  evidence  shows  that  defendant  in  error  never  was  told  of 
the  danger  that  existed  in  throwing  the  switch,  that  he  did  not 
know  of  the  same,  and  that  the  same  was  not  open  and  obvious. 
The  rule  of  law  which  requires  a  servant  to  exercise  diligence 
and  care  to  discover  dangers  does  not  apply  here.  "Upon  this 
question,"  says  the  court  in  Choctaw,  O.  &  G.  R.  R.  Co.  v. 
McDade,  supra,  "the  true  test  is  not  in  the  exercise  of  care  to 
discover  danger,  but  whether  the  defect  is  known  or  plainly  ob- 
servable by  the  employee."  It  being  clear  that  defendant  in 
error  did  not  know  and  was  not  chargeable  witli  knowledge  of 
the  danger  involved  in  working  the  switch,  it  follows  that  plain- 
tiff in  error  was  guilty  of  negligence  in  not  advising  defendant 
in  error  thereof,  thus  putting  him  upon  notice.  If  this  be  true, 
then  it  is  a  matter  of  no  consequence  that  the  trial  court  may 
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have  overstated  the  duty  of  plaintiff  in  error  toward  defendant 
in  error,  or,  indeed,  as  is  insisted,  that  an  eng^ineerin^  question 
may  have  been  erroneously  submitted  to  the  jury.  The  duty  of 
plaintiff  in  error  towards  defendant  in  error  could  be  discharged 
only  by  the  communication  to  defendant  in  error  of  its  knowledge 
oi  the  situation,  and,  upon  its  failure  so  to  do,  a  leg^al  conclusion 
of  neglig^ence  on  the  part  of  the  railroad  company  arises,  which 
entitles  defendant  in  error  to  recover  for  the  injur>'  unless  the 
jury  finds  that  he  has  been  guilty  of  contributory  negligence,  or 
that  the  danger  was  so  open  and  obvious  as  to  charge  defendant 
in  error  with  constructive  knowledge.  These  matters  were  prop- 
erly submitted  to  the  jury  by  the  court  under  proper  instructions, 
and  the  finding  of  the  jury  upon  them  in  favor  of  defendant  in 
error  is  borne  out  by  the  evidence. 

Further  discussion  of  the  other  assignments  of  error  raised  by 
plaintiff  in  error  is  not  necessary.  No  prejudicial  error  appear- 
ing upon  the  record,  the  judgment  of  the  lower  court  is  affirmed. 


Hemphill  v.  Buck  Creek  Lumber  Co. 

(Supreme  Court  of  North  Carolina,  May  22,  1900.) 

[54  S.  £.  Rep.  420.] 

Master  and  Servant — ^Injuries  to  Servant — ^Prettimption  of  Negli- 
gence.*— Where  a  brakeman  is  injured  because  of  the  derailment  of 
a  car  on  which  he  is  riding,  a  presumption  of  negligence  on  the  part 
of  the  master  arises. 

Same — ^Assumption  of  Risk — Railroads — Application  of  Statute — 
Logging  Road.t — Revisal  1905,  §  2646,  deprivmg  any  railroad  operat- 
ing in  this  state  of  the  defense  of  assumption  of  risk  as  to  any  defect 
in  the  machinery,  ways,  or  appliances  of  the  company,  applies  to 
logging  railroads. 

Appeal  from  Superior  Court,  Buncombe  County ;  W.  R.  Allen, 
Jud^. 

Action  by  A.  W.  Hemphill  afi:ainst  Buck  Creek  Lumber  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

*For  the  authorities  in  this"  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  master  or  his  representa- 
tive arises  from  the  fact  that  one  of  his  servants  is  injured,  see  foot- 
notes appended  to  Choctaw,  etc.,  Ry.  Co.  v.  Doughty  (Ark.),  18  R. 
R.  R-  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  665;  Looney  v.  Metropolitan 
R.  Co.  (U.  S.),  18  R.  R.  R.  617,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  617. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  applicability 
of  employers'  liability  acts,  see  foot-notes  appended  to  Cahill  v. 
Boston  &  M.  R.  R.  (Mass.),  18  R.  R.  R.  830.  14  Am.  &  Eng.  R,  Cas., 
N.  S.,  830. 

For  the  authorities  in  this  series  on  the  subject  of  logging  railroads, 
sec  foot-note  to  Kent  Lumber  &  Brick  Co.  v.  Tax  Assessor  (La.),  18 
R-  R.  R.  446,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  446;  Demko  v.  Carbon 
Hill  Coal  Co.  (C.  C.  A.),  16  R.  R.  R.  232,  39  Am.  &  Eng.  R.  Cas.,  N. 
S.,  232;  McKivergan  v.  Alexander  &  Edgar  Lumber  Co.  (Wis.),  15 
R.  R.  R.  372,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  372. 
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Busbee  &  Busbee  and  Justice  &  Pless,  for  appellant. 
Locke  Craig  and  P.  H,  Winston^  for  appellee. 

Clark,  C.  J.  The  plaintiff  was  injured  in  the  derailment  and 
wreck  of  a  train  of  cars  loaded  with  log^s  and  tan  bark,  which 
was  running;  backward  at  a  speed  of  8  to  15  miles  an  hour.  He 
was  a  brakeman  and  in  the  dischargee  of  his  duty  on  the  front 
end  on  the  car  farthest  from  the  eng^ine.  This  railroad  was  a 
lumber  road,  with  iron  rails,  4-feet  grange,  and  using-  steam 
locomotives.  The  plaintiff  testified  that  the  rims  of  the  wheels 
of  the  car  on  which  he  was  ridings  were  not  as  wide  as  the  rims 
of  the  wheels  of  the  other  cars,  and  hence  that  car  was  more 
liable  to  g:et  off  the  track ;  that  this  happened  often  on  the  new 
part  of  the  road,  but  not  on  the  older  part;  that  this  car  w^as 
not  the  same  heigfht  as  the  car  to  which  it  was  coupled,  which 
necessitated  the  use  of  a  bent  link;  that  the  only  bent  link  he 
could  get  was  crooked,  and  this  made  it  necessary  for  the  brake- 
man  to  be  on  this  front  car  of  the  backing:  train  to  watch  it,  as 
it  mig^ht  break  and  turn  the  car  loose.  It  was  not  controverted 
that  at  the  place  the  derailment  occurred  the  track  was  in  bad 
condition,  the  cross-ties  too  rotten  to  hold  the  spikes  and  rails 
that  the  defendant's  foreman  had  inspected  and  found  this  to 
be  true  before  the  wreck,  but  the  plaintiff  testified  that  he  knew 
nothing;  of  the  condition  of  the  trabk  at  that  point;  that  the 
derailment  occurred  at  a  curve  where  the  track  had  spread  on 
account  of  the  rotten  cross-ties. 

The  court  properly  refused  the  defendant's  prayer  to  instruct 
the  jury  that  if  they  believed  the  evidence  to  answer  the  first 
issue  (negligence)  "No."  "Where  there  is  a  collision  or  derail- 
ment, and  in  like  cases,  the  presumption  of  negligence  arises." 
Wright  V.  Railroad,  127  N.  C.  229,  37  S.  E.  221 ;  Marcom  r. 
Railroad,  126  N.  C.  200,  35  S.  E.  423 ;  Kinney  v.  Railroad,  122 
N.  C.  961,  30  S.  E.  313;  Grant  v.  Railroad,  108  N.  C.  470,  13  S. 
E.  209;  2  S.  &  R.  Neg.  §  516,  and  numerous  cases  there  cited. 
The  above  was  cited  and  approved  in  Stewart  v.  Railroad,  137 
N.  C.  689,  50  S.  E.  312.  There  was,  besides,  evidence  that  both 
the  car  and  the  track  were  defective.  The  court  also  properly 
refused  to  charge  the  jury  that  if  they  believed  the  evidence  to 
answer  the  second  issue  (contributory  negligence)  "Yes."  The 
burden  of  this  issue  was  upon  the  defendant,  and,  besides,  the 
evidence  was  conflicting. 

The  defendant  further  insisted  that  the  "fellow  servant  act" 
(Revisal  1905,  §  2646),  which  deprives  "any  railroad  operating 
in  this  state"  of  the  defense  of  assumption  of  risk  as  to  "any 
defect  in  the  machinery,  ways  or  appliances  of  the  company'* 
does  not  apply  to  lumber  roads,  and  therefore  its  first  prayer 
should  have  been  given.  In  Schus  z\  Power-Simpson  Co.,  69 
L.  R.  A.  887,  85  Minn.  447,  89  N.  W.  68,  this  point  was  raised 
under  the  Minnesota  "fellow  servant  act,"  which  is  very  similar 
to  that  in  this  state,  and  the  court  held  that  the  words  "every 
railroad  corporation  owning  or  operating  a  railroad  in  this  state' 
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embraced  a  "legging  road,"  that,  though  it  is  not  a  common  car- 
rier of   freight  and  passengers,  its  employees  engaged   in  the 
operation  of  its  trains  are  exposed  to  the  same  dangers  and  risks 
as  are  employees  of  railroads  operating  as  common  carriers,  and 
come  within  the  spirit  and  intent  of  the  act,  and  that  the  wider 
signification  of  the  word  "railroad"  meaning  any  road  operated 
by  steam  or  electricity  on  rails  was  intended  by  the  Legislature. 
Both  street  railways  and  logging  roads  are  railroads — i.  e.,  roads 
whose  operations  are  conducted  by  the  use  of  rails  and  come 
within  the  general  term  "railroads,"  certainly  within  the  mean- 
ing of  the  fellow  servant  act,  which  sought  to  protect  all  cm- 
ployeeSy  engaged  in  this  dangerous  avocation,  by  requiring  safe 
ways,  machinery,  and  appliances,  and  taking  away  froni  such 
companies  the  defense  that  an  employee  had  been  injured  or 
killed  by  the  negligence  of  a  fellow  servant.     In  Hancock  v. 
Railroad,  124  N.  C.  222,  32  S.  E.  679,  the  point  was  made  that 
street  cars  and  lumber  roads  were  not  within  the  fellow  servant 
law.    It  was  not  necessary  to  pass  upon  the  point  in  that  case, 
but  in  Witsell  v.  Railroad,  120  N.  C.  557,  27  S.  E.  125,  which 
was  an  action  against  a  street  car  company,  the  rule  as  to  the 
nature  of  appliances  required  on  all  "railroads"  was  laid  down, 
and  street  cars  have  in  all  cases  been  treated  ever  since  in  this 
court  as  liable  to  the  same  duties  as  any  other  railroad.     In 
Fleming  v.  Lumber  Co.,  128  N.  C.  532,  39  S.  E.  43,  where  the 
negligence  alleged  was  such  that  the  judge  below  nonsuited  the 
plaintiif,  evidently  on  the  ground  that  the   fellow  servant  act 
did  not  apply  to  a  lumber  road,  this  court  by  a  per  curiam  order 
set  aside  the  nonsuit  and  directed  that  the  issues  should  be  sub- 
mitted to  a  jury.    In  Craft  v.  Timber  Co.,  132  N.  C.  156,  43  S.  E. 
597,  it  was  held  that  the  rules  applicable  to  other  railroads,  as 
to  negligence  causing  fires  originating  on  the  right  of  way  "ap- 
plied to  private  railroads   constructed    for   logging  purposes," 
and  this  was  reaffirmed  in  Simpson  v.  Lumber  Co.,  133  N.  C.  96, 
45  S.  E.  469.    The  same  rule  as  to  defective  spark  arresters  was 
held  applicable  to  lumber  roads  as  to  other  railroads.     Cheek  v. 
Lumber  Co.,  134  N.  C.  230,  46  S.  E.  488,  47  S.  E.  400.     No 
error. 


Louisville  &  N.  R.  Co.  v,  Wyatt's  Adm'r. 

(Court  of  Appeals  of  Kentucky,  May  16,  1906.) 

[93  S.  W.  Rep.  601.] 

/Pleading—Form  of  Allegations— Alternative  Allegations.— A  peti- 
tion, alleging  that  plaintiff^  intestate  was  killed  by  one  or  more  of 
three  different  acts  of  negligence  charged,  was  proper  under  Civ.  Code 
Prac.  §  113,  subsec.  4,  authorizing  a  party  to  s^llege  alternatively  the 
existence  of  one  or  another  fact,  if  he  states  that  one  of  them  is  true 
Ji??^  he  does  not  know  which  of  them  is  true;  the  statute  not 
prohibiting  the  statement  of  more  than  two  inconsistent  facts. 
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Master  and  Servant— Injuries  to    Servant — Fellow    Servants.^ — ^A 

master  is  not  liable  for  injuries  to  a  servant  from  the  negligence  of 
a  fellow  servant,  unless  the  master  failed  to  exercise  ordinary  or  rea- 
sonable care  in  the  selection  of  the  latter  servant 

Same — Question  for  Jury. — In  an  action  against  a  railroad  for  the 
death  of  a  conductor,  held  a  question  for  the  jury  whether  the  engi- 
neer and  certain  brakemen  were  incompetent. 

Same — Assumption  of  Risk — ^Promise  to  Remove  Danger.f — ^Whe^e 
the  rules  of  a  railroad  made  it  the  duty  of  a  yardmaster  to  call  out^  the 
men  to  compose  fhe  different  crews  on  freight  trains,  s^nd  provided 
that  a  yardmaster  must  not  permit  a  train  to  start  with  brakemen 
unfitted  for  duty,  though  it  was  the  duty  of  the  "master  of  trains" 
to  employ  and  discharge  employees,  a  complaint  by  a  conductor  to 
the  yardmaster  of  the  unfitness  of  certain  brakemen  was  notice  to  the 
railroad,  and  the  yardmaster's  promise  of  better  men  for  the  next  trip, 
which  promise  was  relied  on  by  the  conductor,  placed  on  the  railroad 
all  risk  for  injuries  to  the  conductor  caused  by  the  unfitness  of  the 
brakemen. 

Appeal  from  Circuit  Court,  Warren  County. 
"Not  to  be  officially  reported." 

Action  by  E.  G.  Wyatt's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.  From  a  judgement  in  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

/.  A,  Mitchell  and  Benjamin  D,  WarHeld,  for  appellant. 
B.  F,  Proctor  and  Greene  &  Van  Winkle,  for  appellee. 

NuNN,  J.  On  November  18,  1898,  at  about  the  hour  of  3:30 
a.  m.,  the  appellee's  intestate,  E.  G.  Wyatt,  was  injured  at  South 
Tunnel,  in  the  state  of  Tennessee,  a  station  on  the  appellant's 
main  line,  between  Bowling  Green  and  Nashville,  and  died  within 
about  30  minutes  thereafter.  The  deceased  had  been  for  seven 
or  ei^ht  years  a  freigrht    train  conductor  in  appellant's  employ- 

♦For  the  authorities  in  this  series  on  the  question  whether  railroad 
employees  assume  risks  from  their  fellow  servant's  negligence  or  in- 
competency, see  foot-notes  s^ppended  to  MoIIhoff  v.  Chicago,  etc.,  R. 
Co.  (Okl.),  19  R.  R.  R.  709,  42  Am.  &  Eng.  R.  Cas.,  N.  S..  709;  foot- 
note appended  to  Tennessee  Coal,  Iron  &  R.  Co.  v.  Bridges  (Ala.), 
19  R.  R.  R.  688,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  688;  Spangler  v.  Balti- 
more &  O.  R.  Co.  (Pa.),  19  R.  R.  R.  687,  42  Am.  &  Eng.  R.  Cas.,  N. 
S.,  687;  foot-notes  appended  to  Southern  Pac.  Co.  v.  Hetzer  (C.  C.  A.), 
17  R.  R.  R.  724,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  724. 

fFor  the  authorities  in  this  series  on  the  question  whether  the 
knowledge  of  a  railroad  employee  is  notice  to  the  company,  sec  foot- 
notes appended  to  Merrill  v.  Oregon  Short  Line  R.  Co.  (Utah),  19 
R.  R.  R.  221,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  221. 

For  the  authorities  in  this  series  on  the  right  of  a  railroad  employee 
to  assume  that  the  company  or  its  representative  has,  or  will,  perform 
its  duties  to  him,  see  foot-notes  appended  to  Illinois  Cient.  R.  Co.  v. 
Cane  (Ky.),  19  R.  R.  R.  823,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  823; 
Graham  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  19  R.  R.  R.  232,  42  Am. 
&  Eng.  R,  Cas..  N.  S.,  232;  foot-notes  appended  to  Leach  v,  Oregon 
Short  Line  R.  Co.  (Utah),  19  R.  R.  R.  212,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  212;  Ryan  v.  St.  Louis  Transit  Co.  (Mo.),  18  R.  R.  R.  775,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  776;  Edgar  v.  New  York,  etc.,  R.  Co. 
(Mass.).  18  R.  R.  R.  403,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  403;  Louis- 
ville &  E.  R.  Co.  V.  Poulter  (Ky.),  18  R.  R.  R.  26,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  26. 
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mcnt,  running:  on  the  division  between  Bowling:  Green  and  Nash- 
ville, and  was  regfarded  by  the  appellant  as  one  of  its  most 
trustworthy  and  competent  conductors.     On  this  fatal  trip  the. 
train,  designated  as  "second  19,"  of  which  Wyatt  was  the  con- 
ductor, was  made  up  of  18  cars,  besides  the  caboose,  7  of  which 
were  loaded  and  1 1  empty,  and  all,  except  the  two  rear  cars  and 
the  caboose,  equipped  with  the  best  air  brakes.    The  first  5  cars 
were  loaded  box  cars,  the  next  4  were    empty  flats,  and,  of  the 
remaining:  9,  the  two  next  to  the  caboose  were  loaded,  and  the 
residue  empty.    The  train  left  Bowling:  Green  shortly  after  mid- 
nig:ht,  with  the  following:  crew:    J.  W.  Hamby,  eng:ineer;  Tim 
Hog:an,  fireman;  J.  C.  Wilsford,  head  brakeman,  Frank  Small, 
middle  brakeman;  J.  H.  Bowsman,  flag:man  or  rear  brakeman; 
and  the  deceased,  as  the  conductor.     They  proceeded  with  the 
train  to  South  Tunnel.    The  conductor  had  received  an  order  to 
meet  at  that  place  the  north-bound  freig:ht  trains  Nos.  14  and  74. 
On  arrival  at  that  station,  Wyatt's  train  headed  into  the  passing 
track,  and  No.  14,  which  had  already  arrived  and  was  standing: 
on  the  main  track,  pulled  out,  and  proceeded  on  its  journey  north, 
and  the  nig:ht  operator  handed  to  the  conductor  and  eng:ineer  a 
teleg^ram  ordering:  Wyatt  to  detach  from  his  train,  and  leave  on  a 
siding:,  at  South  Tunnel,  the  four  flats,  which  were. the  sixth, 
seventh,  eig:hth,  and  ninth  cars  from  the  eng:ine,  and  Norris.  the 
operator,  also  informed  the  eng:ineer  and  conductor  thai  train  No. 
74,  which  they  were  to  meet  there,  had  not  left  Gallatin,  a  station 
six  miles  south. 

While  the  evidence  is  conflicting:,  yet  a  preponderance  of  it 
shows  there  was  a  fog:  that  morning:,  and  that  it  was  very  dark, 
but  there  was  little  trouble  in  disting:uishing:  the  sig:nals  when 
g:iven.  The  gjade  of  the  track,  on  which  the  train  was  standing:, 
was  descending:  from  the  middle  of  the  train,  both  north  and 
south,  for  about  six  or  seven  miles  each  way.  The  rear  car,  of 
the  four  flats,  which  was  the  ninth  car  from  the  engine,  was  on 
the  crest  or  top  of  the  g:rade,  thus  placing:  the  eng:ine,  with  five 
loaded  box  cars  and  the  four  empty  flats,  on  the  south  down 
g:rade,  and  the  other  half  (nine  cars  and  caboose)  on  the  north 
down  g:rade.  These  four  flat  cars  were  to  be  switched  on  to  a 
spur  track,  connected  with  the  passing:  track,  a  short  distance 
south  of  where  they  stood.  To  make  this  switch  it  was  necessary 
for  this  eng:ine  and  part  of  the  train  to  pass  out  upon  the  main 
line  a  short  distance.  The  head  brakeman,  Wilsford,  was  sent 
by  Wyatt  south  a  short  distance  beyond  the  switch,  connecting 
the  main  and  passing  tracks,  and  beyond  the  head  of  the  engine, 
to  flag  No.  74,  while  the  flagman,  Bowsman,  remained  upon  the 
rear  of  the  train,  while  the  middle  brakeman,  Small,  and  con- 
ductor, Wyatt,  proceeded  to  uncouple  the  train,  at  the  north  end 
of  the  four  flats,  with  the  purpose  of  then  pulling  that  part  of 
the  train  south  and  backing  into  the  spur  track,  where  they  were 
to  be  cut  and  left  as  directed.  Small  "cut"  the  airhouse,  and 
attempted  to  "cut"  the  cars,  but  failed,  by  reason  of  the  grade 
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of  the  track  above  described.    The  slack  was  all  out,  and  the  pin 
unitinf?  the  draw  bars  could  not  be  pulled  out  by  operating  the 
lever  without  a  slackeninj?  of  the  coupling,  which  could  only  be 
had  by  a  backward  movement  of  the  eng^ine,  called  '*g^ivin^  the 
slack."    When  Small  attempted  to  uncouple  the  cars  and  failed, 
Wyatt  then  said  he  would  uncouple  them,  and  directed  Small 
to  give  the  engineer  a  slack  signal,  which  was  done,  and   the 
cars  separated  and  the  back  cut  of  cars  began  to  roll  downgrade, 
and  Wyatt  stepped  in  between  them,  with  his  face  towards  the 
backing  cars,  ^nd  turned  the  "angle  cock"  on  the  airhouse,  which 
suddenly  stopped  the  cars,  and  at  that  moment  the  front   cut 
of  cars  was  backed  by  the  engineer,  and  caught  Wyatt  between 
the  draw  heads,  with  the  result  stated.    The  proof  shows  that  a 
"slack  signal"  means  barely  a  moving  of  the  engine  so  as  to 
loosen  the  couplings.     The  brakeman.  Small,  testified  that   he 
gave  this  signal,  and  immediately  gave  the  stop  signal.     The 
engineer  testified  that  he  was  given  the  rapid  back  up  signal, 
instead  of  the  slack  signal.    The  proof  shows  that  the  cars  were 
backed,  by  the  engine,  two  or  three  car  lengths.     From  the  cir- 
cumstances of  this  killing,  it  is  evident  that  the  engineer,  and  the 
brakeman,  or  one  or  the  other,  was  incompetent  and  reckless. 
It  is  certain  that  the  engineer  did  not  continue  to  back  the  cars, 
from  the  time  he  received  the  slack  singal ;  if  so,  Wyatt  could  not 
have  been  caught  between  the  draw  heads.    It  is  certain  that  the 
engineer  backed  his  train  on  a  signal  from  Small  to  move  for- 
ward, or  that  Small  gave  a  back  up  signal,  when  he  should  have 
signalled   to  move  ahead.      The    appellee    introduced    several 
expert  railroad  men,  who  testified  that  these  facts  showed  that 
the  engineer  and  Small,  the  brakeman,  either  or  both,  were  unfit, 
incompetent,  and  reckless  for  their  positions.    This  evidence  was 
not  really  needed.    The  circumstances  of  the  killing,  as  related 
by  them,  showed  that  one  or  the  other,  at  least,  was  unfit  and 
incompetent. 

The  appellee  administered  upon  the  estate  of  her  husband,  and 
instituted  this  action  in  the  Warren  circuit  court  to  recover 
damages  for  the  negligent  and  wrongful  killing  of  her  intestate. 
She  made  five  paragraphs  in  her  petition.  In  the  first  she  al- 
leged, in  substance,  that  his  death  and  injury  was  the  direct  and 
proximate  result  of  the  gross  negligence  of  the  defendant  in 
employing  and  retaining  two  incompetent  brakemen,  to  wit,  Small 
and  Bowsman,  whose  incompetency  and  unfitness  to  discharge 
the  duties  required  of  them  was  well  known  to  the  defendant, 
before  the  injury  to  Wyatt,  and  in  time  for  the  defendant  to  have 
prevented  the  injury  by  the  exercise  of  ordinary  care,  and  that 
her  husband  did  not  know  of  their  incompetency.  By  her  second 
paragraph  she  alleged,  in  substance,  the  same  facts,  with  refer- 
ence to  the  engineer,  Hamby.  In  the  third  paragraph  she  alleged, 
in  substance,  that  the  defendant,  with  gross  negligence,  furnished 
an  engine  to  haul  this  train  that  was  defective  and  out  of  repair, 
and  the  machinery  and  brakes  that  were  put  upon  the  cars  were 
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defective  and  out  of  repair,  and  not  suflScient  to  operate  the 
same.  By  the  fourth  paragfraph  it  was,  in  substance,  alleged  that 
the  defendant,  in  violation  of  its  duty,  did,  with  ^oss  negflig^ence, 
fail  and  refuse  to  establish,  publish,  and  enforce  any  rules  de- 
fining the  duties  of  the  employees  on  this  freight  train  and  its 
engine,  and  to  know  that  its  employees  thereon  were  acquainted 
with  such  rules.  That  appellant  knew  that  it  had  so  failed,  and 
that  her  intestate  did  not  know  it.  The  fifth  para|s:raph  reads  as 
follows : 

"This  plaintiff  says,  further,  that  her  said  husband  received 
his  injuries  as  aforesaid  set  forth  in  the  four  preceding  para- 
gfraphs  of  this  petition  as  the  direct  and  proximate  result  of  the 
^oss  negligence  of  defendant  as  set  forth  in  one  of  said  para- 
graphs, or  as  the  direct  and  proximate  result  of  the  gross  negli- 
gence of  defendant  combined  in  one  or  more  or  all  of  ihe 
paragraphs  of  this  petition,  and  she  cannot  tell  by  which  specific 
act  of  negligence  he  was  killed,  nor  can  she  tell  which  specific 
acts  herein  set  forth  combined  to  kill  and  injure  him ;  but  he  /ras 
killed  and  injured  by  all  combined  or  one  or  more  of  such  acts 
of  negligence,  and  she  was  damaged  in  the  sum  of  $25,000 
thereby,  without  fault  on  the  part  of  her  husband.  This  plaintiff 
says,  further,  that  it  was  the  law  of  Tennessee  at  the  time  of 
the  death  of  her  said  husband  that  a  cause  of  action  existed  ♦'^ 
him  for  any  injuries  received  as  alleged  in  the  foregoing  para- 
graphs of  this  petition,  and  at  his  death  that  cause  of  action 
survives  to  his  widow  and  next  of  kin,  who  may  recover  in  this 
action  for  any  mental  and  physical  suffering,  and  for  the  de- 
struction of  his  power  to  earn  money;  and  it  was  further  the 
law^  of  the  said  state  that  the  contributory  negligence  of  her 
husband,  if  any,  only  went  in  mitigation  of  damage,  and  was  not 
a  defense  to  the  action.  The  Tennessee  statute  (Milliken  &  V. 
Code)  which  gave  such  remedy,  then  and  now  in  force,  is  as 
follows : 

"  'Chapter  2,  §  3130.  The  right  of  action  which  a  person,  who 
dies  from  injuries  received  from  another,  or  whose  death  is 
caused  by  the  wrongful  act,  omission  or  killing  by  another,  would 
have  had  against  the  wrongdoers  in  case  death  had  not  ensued,, 
shall  not  abate  or  be  extinguished  by  his  death,  but  shall  pass 
to  his  widow,  and  in  case  there  is  no  widow,  to  his  children,  or 
to  his  personal  representative,  for  the  benefit  of  his  widow  or 
next  of  kin,  free  from  the  claim  of  creditors/ 

"  'Chapter  2,  §  3134.  Where  a  person's  death  is  caused  by  the 
wrongful  act,  fault  or  omission  of  another,  and  suit  is  brought 
for  damages,  the  party  suing  shall,  if  entitled  to  damages,  have 
the  right  to  recover  for  the  mental  and  physical  suffering,  loss 
of  time  and  necessary  expense  resulting  to  the  deceased,  from 
the  personal  injuries  and  also  the  damages  resulting  to  the  parties 
for  whose  use  and  benefit  the  right  of  action  survives  from  the 
death  consequent  upon  the  injuries  received.' " 

The  appellant  answered  controverting  all  the  material  allega- 
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tions  of  the  petition,  and  averred  that  Wyatt  was  a  conductor  of 
the  train,  and  in  the  exclusive  control  and  manag^ement  thereof; 
that  the  crew  of  the  train  was  under  his  control  and  subject  to 
his  orders ;  and  that  the  defendant  was  not  responsible  nor  liable 
for  any  injury  resulting  to  decedent,  by  reason  of  any  allegfcd 
act  or  negligence  on  the  part  of  the  engineer  or  any  other  member 
of  the  crew.  And  the  appellant  further  alleged  that  at  the  time 
of  the  injury  the  deceased  was  not  acting  in  the  line  and  scope 
of  his  duty,  as  conductor  of  the  train,  but  was  voluntarily  en- 
gaged in  doing  and  performing  work  which  it  was  the  duty  of 
one  or  more  of  the  brakemen  to  have  performed.  The  affirma- 
tive matter  of  the  answer  was  controverted  by  a  reply. 

On  the  first  attempted  trial  of  this  case  the  appellee  filed 
amended  petition,  which  is  as  follows :  "This  plaintiff  comes  and 
says  that  she  did  not  know  till  a  day  or  two  beJFore  J.  C.  Wilsford 
was  introduced  as  a  witness  in  her  case  that  her  decedent  and 
husband,  E.  G.  Wyatt,  deceased,  had  made  any  complaint  to 
defendant  about  the  incompetency  of  Bowsman  and  Small,  and 
she  asks  now  to  amend  to  conform  to  the  proof,  and  says  she  is 
informed  and  charges  the  night  her  husband  was  killed,  as  al- 
leged in  her  petition,  her  said  husband,  as  conductor  of  defend- 
ant, made  complaint  to  and  informed  defendant  that  said 
Bowsman  and  Small  were  incompetent  and  unfit  to  discharge 
the  duties  of  brakeman,  and  defendant  agreed  and  promised  said 
decedent  to  give  him  another  and  better  crew  on  the  next  trip 
to  Nashville,  and  she  says  that  she  believes  and  charges  that  her 
said  husband  was  relying  upon  said  promise  at  the  time  of  his 
injury  and  death  as  set  out  in  her  original  petition.  She  says 
further  that  either  her  husband  knew  that  said  Bowsman  and 
Small  were  incompetent  and  notified  defendant  as  aforesaid  and 
relied  upon  this  agreement  as  aforesaid,  or  that  said  decedent 
did  not  know  their  incompetency,  and  that  one  of  the  said 
state  of  facts  is  true,  and  she  does  not  know  which  state  of  facts 
is  true."  The  appellant  filed  an  answer  controverting  this 
amended  petition.  A  trial  resulted  in  a  verdict  in  favor  of  ap- 
pellee for  $6,500.    From  this  judgment  the  appellant  appeals. 

The  first  error  of  the  court,  complained  of  by  the  appellant, 
is  that  the  court  failed  to  sustain  its  motion  to  compel  the  appellee 
to  elect  which  of  the  several  grounds  of  recovery  set  up  in  her 
petition  and  amended  petition  she  would  rely  upon,  and  that  the 
other  grounds  be  stricken  from  the  pleadings.  Subsection  4  of 
section  113  of  the  Civil  Code  of  Practice  reads:  "If,  however, 
a  party  files  a  pleading,  which  contains  inconsistent  statements, 
or  statements  inconsistent  with  those  of  a  pleading  previously 
filed  by  him  in  the  action,  he  shall,  upon  motion,  be  required  to 
elect  which  of  them  shall  be  stridcen  from  his  pleading.  But 
a  party  may  allege,  alternatively,  the  existence  of  one  or  another 
fact,  if  he  states  that  one  of  them  is  true,  and  that  he  does  not 
know  which  of  them  is  true."  The  appellee  set  forth  in  her 
pleadings  but  one  cause  of  action — that  was  for  damages  for  the 
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neRli^ent  killings  of  her  intestate.  She  allegfed  that  the  wron^ 
was  perpetrated  by  one  or  more  of  several  acts  of  negflig^ence, 
committed  by  the  appellant  and  its  agfents,  and  she  stated  that 
one  or  more  of  them  were  true,  but  did  not  know  which  of  them. 
The  appellant  contends  that  the  Code  does  not  provide  or  allow 
the  statement  in  a  pleading^  of  more  than  two  inconsistent  acts, 
and,  as  appellee  stated  more  than  two,  therefore  the  court  should 
have  sustained  its  motion.  We  do  not  think  this  a  proper  con- 
struction of  this  provision  of  the  Code.  If  a  party  loses  his  life, 
and  it  is  alleg^ed  that  his  death  was  caused  by  one  or  more  of 
three  different  acts  of  neg^lig^ence,  but  did  not  know  which,  in 
substance  and  effect  this  would  be  proper  pleading  under  the 
Code.  There  can  be  no  good  reason  shown  why  this  provision 
should  be  limited  to  two  inconsistent  facts,  and  in  our  opinion 
it  was  not  intended  to  be  so  limited.  See  Pugh  v.  C.  &  O.  Ry. 
Co.,  39  S.  W.  695,  19  Ky.  Law  Rep.  149,  and  Ky.  Central  Rv. 
Co.  V.  Ryle,  18  S.  W.  938,  13  Ky.  Law  Rep.  862. 

On  the  trial  it  appears  that  the  appellee  abandoned  all  grounds 
for  a  recovery  except  those  charging  incompetency  and  unfit- 
ness of  the  engineer  and  the  two  brakemen,  and  for  the  failure 
of  appellant  to  furnish  its  employees  a  book  of  rules  for  their 
guidance,  examining  them  with  respect  to  their  efficiency,  and 
instructing  them  with  reference  to  their  duties.  It  is  conceded 
that  the  law  of  the  state  of  Tennessee  and  Kentucky,  as  construed 
by  the  courts  of  both  of  the  states,  is  the  same  with  reference 
to  the  liability  of  the  master  for  the  failure  to  furnish  the  servant 
with  proper  appliances  for  the  performance  of  his  work,  and  for 
the  failure  to  associate  with  him  competent  and  fit  co-employees. 
In  neither  state  is  the  master  liable  for  injuries  committed  by 
the  negligent  act  of  one  servant  upon  a  fellow  servant,  unless 
the  master  has  failed  to  exercise  ordinary  or  reasonable  care  in 
the  selection  of  his  servants,  in  consequence  of  which  he  has  in 
his  employ  a  servant  who,  by  reason  of  habitual  drunkenness, 
negligence,  or  other  vicious  habits,  or  by  reason  of  the  want  of 
the  requisite  skill  to  discharge  the  duties  which  he  is  employed 
to  perform,  or  for  any  other  cause,  is  unfit  for  the  service  in 
which  he  is  engaged,  and  if,  in  consequence  of  such  unfitness, 
an  injury  happens  to  another  servant,  the  master  must  answer 
for  the  damages  suffered  by  such  servant.  See  3  Thomp.  on 
^^egligence,  974 ;  12  Am.  &  Eng.  Ency.  of  Law,  p.  909,  and  many 
authorities  there  cited.  Appellant  concedes  this  to  be  the  correct 
principle,  but  contends  that  there  was  not  sufficient  evidence  to 
show  that  the  employees  named  were  unfit  and  incompetent.  In 
addition  to  the  facts  already  stated,  it  was  shown  that  the  en- 
gineer had,  previous  to  that  time,  by  the  operation  of  his  engine, 
killed  his  fireman;  upon  another  occasion  had  run  into  another 
train ;  also  at  another  time  had  broken  a  car.  It  was  shown  by 
the  appellant,  however,  that  in  two  instances  he  was  exonerated 
from  all  blame  by  the  company.  The  testimony  was  about  equi- 
ponderant as  to  the  incompetency  of  the  brakeman  Bowsman, 


420        Vol,  20  R  R  R— Voi,  43  Am  &  Eng  R  Cas,  N  S 

Louisville  A  N.  R.  Co.  v.  Wyatt's  Adm'r 

but  largely  preponderated  as  to  the  incompetency  of  the  brake- 
man  Small.  It  was  shown  that  he  was  employed  without  ever 
having:  been  examined  as  to  his  fitness  for  the  position,  and 
never  was  instructed  with  reference  to  his  duties;  nor  was  he 
and  Bowsman  furnished  with  a  copy  of  the  rules  of  the  company, 
which  provided  the  manner  by  which  they  should  perform  their 
duties. 

The  proof  also  showed  that  Wyatt  had  made,  possibly,  a 
dozen  trips  with  Bowsman  as  brakeman,  but  only  one  with  SmalL 
The  head  brakeman,  Wilsford,  testified  that  these  two  brakemen 
were  incompetent  and  unfit,  and  that  he  was  present  at  the  depot 
a  short  time  before  Wyatt  started  upon  the  fatal  trip;  that  he 
heard  Wyatt  say  to  appellant's  yardmaster  that  the  brakemen 
referred  to  were  incompetent,  and  objected  to  goingf  out  on  a  trip 
with  them,  and  asked  for  other  brakemen,  and  the  yardmaster 
told  him  to  make  this  trip  with  them,  and  on  the  next  trip  would 
furnish  him  g^ood  and  competent  men.  This  statement  was  con- 
tradicted by  appellant's  yardmaster.  In  view  of  all  this  evi- 
dence, we  are  of  the  opinion  that  the  court  did  not  err  in  refusing 
to  fi^ive  a  peremptory  instruction  in  behalf  of  appellant.  The 
appellant  contends  that  this  notice  to  the  yardmaster  was  not 
notice  to  appellant  of  the  incompetency  of  these  men,  nor  did 
the  promise  of  the  yardmaster  to  furnish  on  the  next  trip  better 
men  bind  the  company,  as  he  had  no  power  or  authority  to  make 
the  promise ;  that  this  power  existed  alone  in  one  Howard,  whose 
office  was  in  Nashville.  It  was  shown  by  the  proof  that  it  was 
the  duty  of  the  yardmaster  to  call  out  the  men  to  compose  the 
different  crews  on  the  train  starting^  from  that  point.  Rule  218 
was  introduced,  which  was  shown  to  be  applicable  to  the  duties 
of  the  yardmasters,  which  reads  as  follows:  "They  must  not 
permit  a  train  to  start  with  an  eng^ineman,  conductor  or  brake- 
man  who  is  under  the  influence  of  liquor,  or  unfit  for  duty,  or 
fail  to  report  such  occurrence  at  once  to  the  master  of  trains." 
While  it  was  shown  that  it  was  the  duty  of  Howard,  the  master 
of  trains,  to  employ  and  dischargee  employees  of  appellant,  en- 
ffaffed  in  this  service,  yet  the  proof  shows  clearly  that  it  was  the 
duty  of  the  yardmaster  to  make  up  the  trains,  and  to  select  the 
crews  to  take  them  out,  and  he  was  enjoined  by  the  rules  from 
sending:  out  any  unfit  person.  We  are  of  the  opinion  that  notice 
to  him  of  the  incompetency  of  these  men  was  notice  to  appellant, 
and  the  promise  made  by  him  of  better  men  for  the  next  trip,  if 
Wyatt  relied  upon  this  promise,  placed  the  risk  upon  appellant 
for  the  injury  and  death  of  Wyatt,  provided  that  his  injury  and 
death  were  caused  by  the  incompetency  of  these  employees. 
See  case  of  Fag^g's  Administrator  v,  L.  &  N.  R.  R.  Co.,  63 
S.  W.  580,  23  Ky.  Law  Rep.  383,  54  L.  R.  A.  919,  and  Glenn's 
Administrator  v.  L.  &  N.  R.  Co.,  90  S.  W.  975,  28  Ky.  Law 
Rep.  949. 

The  appellant  complains  that  the  court  erred  in  not  permitting 
the  jury  to  determine  from  the  evidence  whether  notice  to  ap- 
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l)tllant's  yardmaster  at  Bowling;  Green  of  the  incompetency  of 
the  two  brakemen  was  notice  to  the  appellant.  As  there  was  no 
contradiction  in  the  evidence  as  to  the  facts  on  this  point,  this 
was  a  question  for  the  court,  and  the  court  did  not  err  with 
reference  thereto. 

The  appellant  makes  other  objections  to  the  instructions,  but 
it  is  sufficient  to  say  that  they  appear  to  be  correct ;  at  least,  not 
prejudicial  to  the  appellant.  The  court  did  not  permit  appellee 
to  recover  for  the  simple  negflig^ence  of  the  aopellant's  employees, 
Imt  required  the  jury  to  believe  from  the  evidence,  before  they 
could  find  a  verdict  for  her,  that  the  injury  to  her  intestate  was 
the  direct  and  proximate  result  of  the  neg^lig^ence  and  incom- 
petency of  Hamby,  Small,  and  Bowsman,  or  either  of  them,  and 
they  were  further  required  to  believe  from  the  evidence  that  ap- 
pellant's agents  charg^ed  with  the  duty  of  hiring;,  discharg;ing;,  or 
suspending;  its  employees,  whose  neg;lig;ence,  if  any,  caused  the 
injury,  knew  of  the  incompetency  of  such  employees,  if  any,  or 
could  have  known  it  by  the  exercise  of  ordinary  care,  in  time  to 
have  prevented  the  injury  by  such  care.  See  L.  &  N.  R.  R.  Co. 
t'.  Whitlow's  Administrator,  43  S.  W.  711,  19  Ky.  Law  Rep. 
1931.  41  L.  R.  A.  614. 

The  appellant  also  complains  of  improper  remarks  to  the  jury 
by  counsel  for  the  appellee.  We  deem  it  unnecessary  to  refer  to 
the  matter  in  detail,  as  the  remarks  were  of  a  trivial  character, 
and  could  not  have  prejudiced  the  substantial  rights  of  the 
appellant. 

The  judg;ment  is  affirmed. 

Settle,  J.,  not  sitting;. 


North  Chicago  St.  R.  Co.  v.  Aupmann. 

(Supreme  Court  of  Illinois,  June  14,  1906.) 
\11  N.  E.  Rep.  1120.] 

Limitation  of  Actions — Commencement  of  Action — Amendment  of 
"Pleading. — Where  an  original  and  amended  pleading,  in  an  action  for 
injuries  to  an  employee  of  a  street  car  company,  declared  on  the 
negligence  of  the  company  in  failing  to  furnish  proper  assistance  and 
in  furnishing  an  incompetent  gripman  of  a  cable  train,  and  were  filed 
"within  two  years  after  the  injuries  occurred,  additional  counts,  based 
on  the  same  grounds  of  negligence,  and  filed  after  the  expiration  of 
the  two  years,  were  not  barred  by  limitations,  though  the  original 
and  amended  pleading  stated  the  cause  of  action  defectively. 

Master  and  Servant — Injuries  to  Servant — Vice  Principal — Instruc- 
tions.— In  an  action  for  injuries  to  an  employee  of  a  street  car  com- 
pany, evidence  that  he  made  complaint  of  the  insufficiency  of  his  help 
in  moving  cars  to  the  company's  foreman  in  charge  of  the  barns,  and 
that  the  foreman  instructed  him  to  go  ahead  and  he  would  soon  send 
help,  was  sufficient  to  authorize  an  instruction  that,  where  a  master 
•confers  authority  on  an  employee  to  take  charge  of  a  class  of  work- 
men, the  employee  in  directing  the  men,  is  not  a  fellow  servant,  and 
his  directions  are  the  commands  of  his  master. 
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Same — Assumption  of  Risk — Command  of  Master.^ — ^Where  an  em- 
ployee of  a  street  railroad  company  was  ordered  to  move  cars  in  the 
car  barns  without  proper  assistance,  on  a  promise  that  he  would  be 
furnished  assistance,  he  did  not  assume  the  risk  of  injury,  unless  the 
danger  was  so  imminent  that  no  man  of  ordinary  prudence  vrould 
enf^a^e  in  the  work. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Joseph  Aufmann  agfainst  the  North  Chicago  Street 
Railroad  Company.  From  a  jud^^ment  of  the  Appellate  Court, 
affirming:  a  judgement  in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  on  the  case  in  the  circuit  court  of  Cook 
county  by  appellee,  Joseph  Aufmann,  ag^ainst  the  North  Chicago 
Street  Railroad  Company,  appellant,  to  recover  for  personal  in- 
juries.    The  accident  upon  which  the  action  was  founded  hap- 
pened on  December  23,  1896,  between  7  and  8  o'clock  p.  m.,  at 
appellant's  cable  bam  at  the  southwest  corner  of  Wri^htwood 
and  Sheffield  avenues,  in  the  city  of  Chicapfo.     Sheffield  avenue 
extends  north  and  south  on  the  east  side  of  the  barn,  and  Wrigfht- 
wood  avenue  extends  east  and  west  on  the  north  side.    Lincoln 
avenue  comes  in  at  the  intersection  of  these  two  streets,  near 
the  northeast  corner  of  the  barn.    The  Lincoln  avenue  cable  cars 
of  appellant  enter  the  barn  at  the  northwest  comer,  pass  along^ 
near  the  west  side  towards  the  south,  then  turn  to  the  east,  cross 
the  barn,  and  ^o  northward  alonpf  the  east  side  to  the  northeast 
corner,  where  they  pass  out  into  the  street     The  track  upon 
which  the  trains  make  the  trips  through  the  barn  is  called  the 
"loop."    There  are  a  number  of  storage  tracks  in  the  bam  ex- 
tending the  whole  length  of  it.     During  the  hours  of  the  day 
when  traffic  was  slack  the  cable  trains  would  enter  the  bam  and 
be  broken  up,  and  the  cars  placed  upon  the  various  storage  tracks 
until  they  were  again  ready  for  use.  At  the  south  side  of  the  bam 
was  a  transfer  track  with  a  platform  or  table.    Cars  were  pushed 
on  this  platform  or  table  from  the  various  storage  tracks,  and 
the  platform  moved  east  or  west  to  some  other  storage  track  on 
which  the  cars  were  to  be  placed.     Between  the  storage  tracks, 
every  16  feet,  were  posts  12  inches  square.     At  the  time  of  the 
accident  the  appellee  was  a  member  of  the  barn  crew  which  had 
in  charge  the  making  up  and  breaking  up  of  trains  and  the 
transfer  of  cars  from  one  storage  track  to  another.     On  this 
occasion  he  was  bringing  a  car  from  the  transfer  table  north 
upon  the  third  storage  track  from  the  east,  with  the  intention  of 
depositing  it  within  the  space  inside  the  loop,  and  in  order  to 
accomplish  this  it  was  necessary  to  cross  the  loop  tracks.     A 
train  came  around  the  loop,  and  he  wa§  caught  between  the  car 
which  he  was  moving  and  one  of  those  in  the  train  and  received 

♦See  foot-notes  appended  to  Edgar  v.  New  York,  etc.,  R.  Co.  (Mass.), 
18  R.  R.  R.  403,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  403;  foot-notes  ap- 
pended to  Southern  Ry.  Co.  v.  Logan  (C.  C.  A.),  16  R.  R.  R.  374.  3» 
Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 
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the  injury  for  which  he  sues.  Upon  a  trial  before  the  court  and 
a  jury,  judgement  was  rendered  in  his  favor  for  $1,500,  which 
has  been  affirmed  by  the  Appellate  Court. 

John  A.  Rose  and  Albert  M.  Cross  {W,  W.  Gurley,  of  coun- 
sel), for  appellant. 
Daznd  K,  Tone  and  H.  M.  Ashton,  for  appellee. 

Wilkin,  J.  (after  stating:  the  facts).  It  is  first  insisted  by 
appellant  as  a  ^ound  of  reversal  that  the  court  committed  error 
in  sustaining^  appellee's  demurrer  to  its  plea  of  the  statute  of 
limitations.  The  accident  happened  on  December  23,  1896.  This 
suit  was  begfun  on  April  22,  1898.  The  original  declaration,  of 
one  count,  was  filed  on  May  7,  1898,  and  charged  that  the  de- 
fendant was  the  owner  of  a  certain  bam,  known  as  the  "Lincoln 
avenue  car  barn*';  that  said  barn  was  supplied  with  switches, 
turntables,  and  appliances  for  turning  about,  reversing,  and  re- 
moving cars  from  the  main  line;  that  a  certain  car  was  moving 
alon^  the  main  line  of  the  defendant  in  said  bam,  and  that  the 
plaintiff  was  switching  another  car  from  said  main  track,  and  the 
first  mentioned  car  collided  with  the  car  which  he  was  switching, 
striking  the  rear  end  of  the  same  and  injuring  him  while  he  was 
in  the  act  of  applying  the  brake  to  the  car.  The  negligence 
charged  was  that  defendant  failed  to  fumish  plaintiff  sufficient 
assistance  to  enable  him  to  properly  perform  his  duties,  and  that 
the  ffripman  in  charge  of  the  cable  train  was  incompetent  to 
perform  his  duties,  and  negligently  propelled  and  ran  the  cable 
car  against  the  plaintiff  while  the  plaintiff  was  in  the  exercise 
of  ordinary  care.  A  demurrer  was  sustained  to  this  declaration, 
and  on  Jime  22,  1898,  within  two  years  after  the  accident,  plain- 
tiff filed  an  amended  declaration  of  one  count,  alleging  that  he 
was  in  defendant's  employ  as  a  groom,  and  while  handling  the 
car  in  question,  and  while  in  the  exercise  of  ordinary  care,  the 
defendant,  through  its  servants,  negligently  and  carelessly  ran 
another  cable  train  upon  and  into  the  car  upon  which  he  was, 
thereby  injuring  him.  To  this  amended  count  the  defendant 
pleaded  the  general  issue. 

On  January  17,  1901,  more  than  two  years  after  the  alleged 
injury,  the  plaintiff  filed  two  additional  counts,  the  first  charging 
that  the  defendant  negligently  ordered  certain  men,  whose  duty 
it  was  to  handle  the  horse  used  in  switching  the  cars,  to  leave 
this  regular  employment  and  to  work  upon  the  snow  sweeper; 
that  it  was  highly  dangerous  for  one  person  to  handle  said  cars 
and  switch  them  without  assistance ;  that  plaintiff  kept  on  switch- 
ing said  cars  and  acting  under  the  immediate  direction  of  said 
defendant  without  any  person  to  assist  him ;  and  that,  by  reason 
of  such  neglig-ence  to  supply  sufficient  assistance  in  managing 
the  cars,  plaintiff  was  unable  to  stop  the  car  upon  which  he 
was  working  in  time  to  avoid  the  injury.  The  second  additional 
count  charg-ed  that  the  defendant  caused  the  plaintiff  to  remain 
and  continue  in  said  employment,  promising  that  it  would  within 
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a  reasonable  time  supply  him  with  additional  assistance  or  help 
in  starting  the  cars,  and  that,  acting^  under  the  immediate  direc- 
tion of  said  defendant,  and  without  any  person  to  assist  in  switch- 
ing: the  cars,  plaintiff,  while  in  the  exercise  of  ordinary  care,  was 
injured  by  reason  of  said  negligence.  On  February  5,  1901, 
plaintiff  filed  two  other  additional  counts,  the  first  of  which 
alleged  that  he  complained  and  notified  the  defendant  that  he 
was  not  supplied  with  any  help  or  assistance  in  switching  cars 
over  said  loop,  and  that  the  switching  of  said  cars  without  help 
was  highly  dangerous;  that  it  promised  to  furnish  additional 
assistance  within  a  reasonable  time,  and  plaintiff,  relying  upon 
said  promise,  continued  to  operate  said  cars  and  was  injured. 
The  second  additional  count  is  substantially  like  the  preceding 
one.  To  these  additional  counts  of  January  17th  and  February 
Sth  the  defendant  filed  a  plea  of  the  statute  of  limitations,  to 
which  plaintiff  demurred,  and  the  demurrer  was  sustained.  The 
sustaining  of  this  demurrer  is  assigned  as  error. 

It  seems  to  be  conceded  by  both  parties  that,  if  the  additional 
counts  are  simply  a  restatement  of  the  cause  of  action  alleged  in 
the   declaration,  or  some  amendment  thereto  filed  within  two 
years  after  the  date  of  the  accident,  the  demurrer  to  the  plea  of 
the  statute  of  limitations  was  properly  sustained.     But  it  is  in- 
sisted by  appellant  that  whether  any  of  the  additional  counts  are 
simply  a  restatement  of  the  cause  of  action  alleged  in  the  declara- 
tion filed  within  two  years,  or  whether  all  of  such  counts  state 
an  entirely  new  cause  of  action,  must  be  determined  by  a  com- 
parison of  the  additional  counts  with  the  amended  declaration 
filed  June  22,   1898;  that  they  cannot  be  compared  with  the 
original  declaration  of  May  7,  1898,  for  the  reason  that  a  de- 
murrer was  sustained  to  that  declaration,  and  is  not,  as  is  said, 
now  in  the  case,  and  is  not  a  sufficient  basis  for  the  additional 
counts ;  also,  that  the  amended  declaration  of  June  22,  1898,  did 
not  state  a  cause  of  action  and  was  fatally  defective  on  motion 
in  arrest  of  judgment,  and  therefore  it  cannot  be  the  basis  of 
additional  counts.     In  determining  this  last  question  there  must 
be  a  distinction  made  between  a  defective  cause  of  action  and 
the  statement  of  a  cause  of  action  in  a  defective  manner.     If  it 
is  a  wholly  defective  cause  of  action,  it  cannot  be  made  a  suffi- 
cient basis  for  additional  counts  filed  after  the  expiration  of  two 
years;   but,    if   the   original    declaration,    and   the   amendments 
thereto,  were  merely  the  statement  of  a  cause  of  action  in  a 
defective  manner,  they  would  be  a  sufficient  basis  for  such  addi- 
tional counts.     The  original  declaration  in  the  present  case  al- 
leged two  separate  and  distinct  causes  of  the  injury:  one,  the 
want  of  sufficient  assistance,  and,  the  other,  the  negligence  and 
incompetency  of  the  servant  in  charge  of  the  cable  train.     The 
demurrer  was  probably  sustained  on  the  grounds  of  duplicity. 
Either  of  the   charges  of  negligence,   if  properly  alleged  and 
proven,  might  constitute  a  good  cause  of  action,  and  a  good  cause 
of  action  was  therefore  stated,  but  in  a  defective  or  objectionable 
manner. 
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The  amended  declaration  filed  on  June  22d  alleged  the  incom- 
petency or  negligence  of  those  in  charge  of  the  cable  train,  and 
it  is  insisted  by  appellant  that  the  recovery  was  not  upon  that 
ground,  but  for  failing  to  furnish  sufficient  help,  and  therefore 
the  additional  counts  filed  after  the  expiration  of  two  years  were 
barred,  unless  the  original  declaration  could  be  made  the  basis 
for  filing  them.  We  are  of  the  opinion  that  the  allegation  of  the 
original  declaration  as  to  the  failure  of  appellant  to  furnish  nec- 
essary help  was  a  sufficient  basis  for  the  allegations  of  the 
additional  counts.  The  statute  of  limitations  requiring  a  suit 
for  a  personal  injury  to  be  brought  within  two  years  does  not 
apply  to  matters  of  pleading,  and  should  not  be  given  that  effect 
indirectly  by  holding  that  an  imperfect  statement  of  a  cause  of 
action  is  no  statement  at  all.  In  the  case  of  Chicago  City  Rail- 
way Co.  V.  Hackendahl,  188  111.  300,  304,  58  N.  E.  930,  931,  we 
said:  "It  has  never  been  held  by  this  court  that  a  re-statement, 
in  a  more  perfect  manner,  of  a  cause  of  action  in  an  amended 
declaration,  can  be  regarded  as  the  beginning  of  the  suit  on  such 
cause  of  action.  As  a  general  rule,  the  very  purpose  of  an 
amended  declaration .  is  to  state,  in  a  more  accurate  and  legal 
manner  than  it  had  been  previously  stated,  the  cause  of  action 
for  which  the  suit  was  brought,  and,  if  the  rule  contended  for  by 
appellant  were  adopted,  no  declaration  could  be  amended  in  any 
substantial  respect  after  the  time  limited  by  the  statute  for  bring- 
ing the  suit  had  run.  The  statute  of  limitations  does  not  apply 
to  matters  of  mere  pleading,  and  it  should  not  be  given  that 
effect  indirectly  by  holding  that  an  imperfect  statement  of  a 
cause  of  action  is  no  statement  of  it.  In  Eylenfeldt  v.  Illinois 
Steel  Co.,  165  111.  185,  46  N.  E.  266,  no  cause  of  action  whatever 
was  stated  in  the  original  declaration,  and  it  was  held  that  the 
statute  was  properly  pleaded  to  the  amended  declaration,  which 
set  up  a  good  cause  of  action  after  the  statute  had  run.  If  the 
cause  of  action,  whether  perfectly  or  imperfectly  stated  in  the 
original  declaration,  had  been  abandoned,  and  a  new  cause  of 
action  had  been  stated  in  the  amended  declaration  in  this  case, 
the  plea  would  have  been  good;  or,  if  not  abandoned,  the  plea 
would  have  been  good  as  to  any  new  cause  set  up  after  the  run- 
ning of  the  statute.  Phelps  v.  Illinois  Central  Railroad  Co.,  94 
111.  548.  There  was  no  error  in  sustaining  the  demurrer  to  the 
plea."  And  so  here,  if  the  additional  counts  filed  after  the 
expiration  of  the  two  years  had  stated  some  other  causes  of 
negligence  than  those  charged  in  the  original  declaration  or  the 
amended  declaration,  then  there  would  be  force  in  appellant's 
contention,  but,  as  the  original  declaration  and  all  additional 
counts  charged  either  the  negligent  operation  of  the  cars  or  the 
want  of  sufficient  help  as  the  cause  of  the  accident,  we  are  of 
the  opinion  that  the  court  did  not  err  in  sustaining  the  demurrer 
to  the  plea. 

Complaint  is  made  of  the  fourth  instruction  given  on  behalf  of 
the  plaintiff,  to  the  effect  that,  where  a  master  confers  authority 
upon   one   of  his  employees  to  take   charge  and  control   of  a 
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certain  class  of  workmen,  such  employee,  in  governing:  and  di- 
recting the  movements  of  the  men  under  his  charg^e,  is  the  direct 
representative  of  the  master,  and  not  a  fellow  servant,  and  his 
orders  and  directions,  within  the  scope  of  his  authority,  are  the 
commands  of  his  master.  It  is  insisted  that  this  is  but  the  state- 
ment of  an  abstract  proposition  of  law  not  applicable  to  the 
facts  of  the  case,  and  was  calculated  to  mislead  the  jury.  The 
evidence  offered  upon  the  trial  refutes  this  contention.  Appellee 
testified  that  one  Jim  Cross  was  in  charge  of  the  bams  at  the 
time  of  the  accident,  as  the  representative  of  the  appellant,  and 
that  he  (appellee)  made  complaint  of  the  insufficiency  of  the 
help  in  moving;  the  cars,  and  was  instructed  to  gfo  ahead  and  do 
it,  and  that  the  foreman  would  send  him  some  help  soon  and  look 
out  for  him.  This  was  at  least  some  evidence  upon  which  to  base 
the  instruction,  and  it  was  not  error  to  give  it. 

Complaint  is  also  made  of  the  giving:  of  the  fifth'  instruction 
on  behalf  of  appellee,  which  is  to  the  effect  that,  if  the  jury  have 
fairly  and  impartially  considered  the  evidence,  facts,  and  cir- 
cumstances in  the  case,  and  believe,  from  a  preponderance 
thereof,  that  the  plaintiff  had  proven  his  case  as  laid  in  the 
declaration  or  any  count  thereof,  they  should  find  the  defendant 
guiltv.  It  is  insisted  that  no  count  in  the  declaration  avers  that 
the  plaintiff  did  not  know,  or  in  the  exercise  of  ordinary  care 
could  not  have  known,  of  the  risk  which  caused  the  accident: 
in  other  words,  that  he  did  not  negative  the  assumption  of  risk. 
It  is  also  insisted  that  the  instruction  is  in  conflict  with  the  de- 
cision of  this  court  in  Illinois  Terra  Cotta  Lumber  Co.  v.  Hanlev, 
214  111.  243,  73  N.  E.  373.  But  the  facts  in  that  case  are  unlike 
the  facts  in  the  present  case.  In  the  case  at  bar  the  allegation 
of  the  declaration  is  that,  while  appellee  was  engaged  in  switch- 
ing cars  over  said  loop  and  acting  under  the  immediate  direction 
of  said  defendant,  etc.,  "said  defendant  carelessly  and  neglig^ently 
ordered  the  plaintiff  to  switch  said  cars  over  said  loop  to  their 
place  of  destination  without  the  assistance  of  said  servant  or 
w^ithout  any  help  or  assistance."  We  have  held  that,  where  a 
servant  is  acting  under  the  orders  of  the  master  in  the  perform-, 
ance  of  dangerous  work,  or  is  doing  dangerous  work  under 
promise  on  the  part  of  the  master  to  furnish  him  a  safe  place  or 
a  sufficient  number  of  servants,  the  servant  is  relieved  from  the 
assumption  of  risks  incident  to  the  work  he  is  doing,  and  is  only 
precluded  from  recovering,  under  the  above  circumstances,  where 
the  danger  is  so  imminent  that  no  man  of  ordinar>'  prudence 
would  engage  in  the  work.  Chicago  &  Eastern  Illinois  Railroad 
Co.  V,  Heerev,  203  111.  492,  68  N.  E.  74 ;  Henrietta  Coal  Co.  v. 
Campbell,  211  111.  216,  71  N.  E.  863.  In  this  respect  the  case  at 
bar  materially  differs  from  the  Illinois  Terra  Cotta  Lumber  Co. 
Case.    There  was  no  error  in  giving  the  instruction. 

Complaint  is  next  made  that  the  verdict  is  not  supported  by 
the  evidence.  As  is  well  known,  we  have  nothing  to  do  with  the 
weight  of  the  evidence,  as  that  is  conclusively  determined  by  the 
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finding  of  the  Appellate  Court,  which  in  this  case  is  against  the 
contention  of  appellant.  At  the  close  of  all  the  evidence  appellant 
requested  the  court  to  instruct  the  jury  to  find  it  not  ^ilty,  which 
motion  was  overruled.  The  ruling-  of  the  court  upon  that  motion 
would  only  raise  the  question  of  law  whether  there  was  any  evi- 
dence in  the  record  fairly  tending  to  support  the  allegations  of 
the  declaration,  which  would  be  the  only  point  we  could  consider. 
That  question  is  not  urged,  and  could  not  reasonably  be  in  the 
light  of  the  testimony  in  this  record.  There  is  certainly  some 
evidence  fairly  tending^  to  support  the  verdict. 
We  find  no  reversible  error,  and  the  judgment  will  be  affirmed. 

Judgment  affirmed. 


McCoLLiGAN  V.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,   March  5,   1906.) 

[63  Atl.   Rep.  792.] 

Master  and  Servant — Relationship.* — A  master  is  one  who  stands 
to  another  in  such  relation  that  he  not  only  controls  the  result  of  the 
work  of  that  other,  but  also  may  direct  the  manner  in  which  it  shall 
be  done. 

Same — Servant.* — A  servant  is  one  employed  to  render  personal 
serviced  to  his  employer,  otherwise  than  in  the  pursuit  of  an  inde- 
pendent calling,  and  who  remains  under  the  control  of  the  master. 

Same — When  Relationship  Exists.* — The  relation  of  master  and 
servant  exists  when  the  master  not  only  has  the  right  to  select  his 
servant,  but  has  power  to  remove  and  discharge  him  with  or  without 
cause,  and  to  direct  what  work  shall  be  done  and  the  manner  of  do- 
inir  it. 

Same — Contract — Construction.* — Where  a  railroad,  owning  cabs, 
let  them  out  to  drivers  for  a  fixed  sum  per  day,  the  agreement  pro- 
viding that  the  driver  should  assume  all  liability  for  damages  to  any 
person  or  property,  that  he  should  not  use  a  horse  longer  than  a 
certain  time  without  returning  to  the  stable  for  exchange,  and  that 
he  should  abstain  from  the  use  of  intoxicating  liquors  and  conform  to 
prescribed  rates  and  regulations,  the  agreement  further  providing  that 
the  company  reserved  the  right  to  cancel  the  unexpired  term  of  the 
lease  for  breach  of  conditions,  the  contract  was  one  of  bailment,  and 
not  one  creating  a  relation  of  master  and  servant. 

Bailment — ^Torts  of  Bailor — ^Liability  of  Bailee. — Where,  under  a 
contract  between  drivers  of  cabs  and  a  railroad  company,  the  relation 
of  master  and  servant  was  not  created,  but  the  contract  was  one  of 
bailment,  the  railroad  company  was  not  liable  for  injuries  sustained 
through  the  negligence  of  a  driver. 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not,  the  employees  of  a  railroad  company,  see  foot-notes  appended  to 
Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  19  R.  R.  R.  263,  42  Am.  &  Eng. 
R.  Cas.,  N,  S.,  263;  foot-notes  appended  to  Chicago,  etc.,  Ry.  Co.  v. 
Hamler  (111.),  19  R.  R.  R.  252,  42  .\m.  &  Eng.  R.  Cas.,  N.  S.,  252; 
Chicago,  etc.,  R.  Co.  v.  Weber  (111.),  19  R.  R.  R.  34.  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  34;  Weisser  v.  Southern  Pac.  Ry.  Co.  (Cal.),  18  R.  R. 
R.  861,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  861. 
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Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Dominick  McCoUig^an  ag^ainst  the  Pennsylvania  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Defendant  presented  the  foUowinf^  points:  "'(1)  That,  as  the 
evidence  fails  to  establish  the  relation  of  master  and  servant  be- 
tween the  driver  of  the  hansom  and  the  defendant,  the  latter 
cannot  be  held  responsible  for  the  former's  neglig^ence,  and  con- 
sequently the  verdict  should  be  for  defendant.  (2)  That  upon 
all  the  evidence  the  verdict  should  be  for  the  defendant.  An- 
swer :    I  affirm  both  points.** 

Argfued  before  Mitchei*l,  C.  J.,  and  Fell,  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

Thomas  James  Meagher,  for  appellant. 
Edwin  /.  Sellers,  for  appellee. 

Elkin,  J.  The  decisive  question  raised  by  this  appeal  is 
whether,  as  between  the  defendant  and  the  driver  of  the  hansom, 
the  relation  was  one  of  master  and  servant  or  of  bailor  and 
bailee.  If  the  former,  the  master  is  liable  for  the  ne^li^ence  of 
the  servant;  if  the  latter,  the  neg^lig^ence  of  the  bailee  cannot  be 
imputed  to  the  bailor.  The  contract  of  letting^  is  in  writing:.  The 
printed  rates  and  reg^ulations  are  made  part  thereof,  so  that  the 
determination  of  the  relation  is  a  question  of  law  for  the  court 
and  not  of  fact  for  the  jury. 

The  lease  under  which  defendant  let  the  hansom  to  the  driver 
provides  that  "for  and  in  consideration  of  the  sum  of  $4.50,  and 
on  the  conditions  stated  below,  hires  to  H.  Priest,  driver,  hansom 
No.  65  with  two  horses,  for  13  hours  from  9:30  a.  m.  of  die 
date  stamped  on  the  back  of  this  certificate."  The  conditions 
stated  therein  are  in  substance  that  the  driver  shall  assume  all 
liability  for  damagfes  to  any  person  or  property,  and  that  he 
agrees  not  to  use  a  horse  longer  than  6j4  hours  without  retuming: 
to  the  stable  for  exchange,  to  wear  a  uniform,  to  abstain  from  the 
use  of  intoxicating-  liquors,  to  present  a  neat  and  clean  appear- 
ance, to  conform  to  the  prescribed  rates  and  reg^ulations,  and 
upon  failure  to  observe  these  conditions  the  company  reserves 
the  right  to  cancel  the  unexpired  term  of  the  lease.  There  can 
be  no  doubt  that  upon  its  face  this  contract  of  letting  establishes 
the  relation  of  bailor  and  bailee.  The  learned  counsel  for  ap- 
pellant, who  has  ably  and  exhaustively  presented  the  question, 
concedes  that,  if  the  case  rested  upon  the  contract  alone,  a  bail- 
ment would  result  within  the  meaning  of  the  law.  It,  however, 
is  earnestly  contended  that  this  prima  facie  relation  is  changfed  bv 
reason  of  the  conditions,  rules,  and  regulations,  made  part  of  the 
contract,  to  which  the  driver  was  subjected.  These  regulations 
provide  in  considerable  detail  the  rates  to  be  charged  for  various 
distances,  different  kinds  of  vehicles,  and  length  of  time  used. 
Certain  boundaries  are  prescribed  beyond  which  the  driver  can- 
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not  fi^o  without  permission,  and  he  is  not  permitted  to  perform 
other  kinds  of  work,  such  as  carrying  baggage  and  doing  er- 
rands, during  the  term  of  the  lease. 

It  is  also  argued  that  because  defendant  company  employs  a 
cab  agent  to  supervise  this  service,  to  secure  men  for  the  work, 
make  contracts  with  the  drivers,  and  enforce  the  terms  and  con- 
ditions of  the  lease,  such  control  is  thereby  exercised  as  to  make 
the  company  liable  as  master.     We  must  first  consider  what  is 
necessary  to' establish  the  relation  of  master  and  servant.    This 
question  has  been  considered  by  a  large  number  of  text- writers 
and  frdl^uently  passed  upon  by  the  courts.    All  authorities  agree 
upon  the  following  definitions  of  master,  servant,  and  the  rela- 
tion existing  between  them:    "A  master  is  one  who  stands  to 
another  in  such  a  relation  that  he  not  only  controls  the  results 
of  the  work  of  that  other,  but  also  may  direct  the  manner  in 
which  such  work  shall  be  done.''     "A  servant  is  one  who  is 
employed  to  render  personal  services  to  his  employer  otherwise 
than  in  the  pursuit  of  an  independent  calling,  and  who  in  such 
service  remains  entirely  under  the  control  and  direction  of  the 
latter."     "The  relation  of  master  and  servant  exists  where  the 
employer  has  the  right  to  select  the  employee,  the  power  to  re- 
move and  discharge  him,  and  the  right  to  direct  both,  what  work 
shall  be  done,  and  the  way  and  manner  in  which  it  shall  be  done." 
20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  11,  12.     In  more 
concise  form  these  definitions  mean  that  the  master  directs  the 
manner  in  which  the  work  shall  be  done,  and  controls  the  result 
of  the  work.    The  servant  is  under  the  entire  control,  and  always 
subject  to  the  direction  of  the  master.    The  relation  exists  when 
the  master  not  only  has  the  right  to  select  his  servant,  but  has 
the  power  to  remove  and  discharge  him,  with  or  without  cause, 
and  to  direct  what  shall  be  done  and  the  manner  of  doing  it. 

In  the  case  at  bar  the  defendant  company  does  not  control  the 
results  of  the  work,  has  no  rights  to  the  proceeds  arising  from 
the  fares  paid  drivers  by  passengers,  and  hence  the  fundamental 
and  essential  principle  necessary  to  create  the  relation  of  master 
is  lacking.  The  driver  did  not  remain  under  the  absolute  direc- 
tion and  control  of  the  company,  and  thereby  cannot  be  said  to 
he  a  servant  within  the  meaning  of  the  definition.  The  right 
of  the  master  to  discharge  and  remove  the  servant  is  incident  to 
the  relation,  but  in  this  case  the  abstract  right  did  not  exist. 
It  is  true  the  lease  could  be  canceled  for  the  unexpired  term, 
but  only  when  the  conditions  thereof,  or  some  of  them,  had  been 
violated.  The  cancellation  of  the  lease  was  a  contractual  right, 
and  did  not  arise  because  of  the  employment  relations  of  the 
parties.  The  driver,  under  the  contract,  had  legal  rights  en- 
forceable against  the  company  and  only  limited  by  the  conditions 
therein  contained.  If  the  company  undertook  to  cancel  the 
lease,  or  remove  the  driver,  for  a  reason  not  set  out  in  the 
conditions  of  letting,  it  would  be  liable  in  damages  for  breach  of 
the  contract.    Then,  again,  as  has  been  stated,  the  driver  is  en- 


430       Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S 

McCollig'an  v.  Pennsylvania  R.  Co 

titled  to  all  the  proceeds  derived  from  fares  received  from 
passeng^ers  who  hire  the  cab.  The  agfg^eg^ate  of  these  fares  may 
be  $5  or  $25  a  day,  but  the  company  has  no  control  over,  or 
interest  in,  the  results  of  the  work  in  this  most  important  re- 
spect. All  of  these  thing^s  are  inconsistent  with  the  relation  of 
master  and  servant,  and  indicate  that  of  bailor  and  bailee. 

We  have,  then,  under  the  express  terms  of  the  contract,  a  bail- 
ment, and  this  relation  is  supported  by  the  inferences  and  results 
just  stated.  As  against  this  admittedly  prima  facie  relation  of 
bailor  and  bailee,  we  are  asked  to  say  that  by  reason^  of  the 
conditions  limiting  the  rates,  fixing  boundaries,  prescribing  kinds 
of  uniforms,  requiring  cleanly  and  sober  habits,  and  other  inci- 
dental matters,  the  relation  is  not  what  it  appears  to  be  on  its 
face,  but  is  something  different.  The  contention  is  not  sound. 
The  conditions  and  regulations,  incident  of  the  contract  of  let- 
ting, in  some  instances,  it  is  true,  are  consistent  with  the  relation 
of  master  and  servant,  but  not  inconsistent  with  that  of  bailor  and 
bailee.  If  the  company,  in  order  to  prptect  its  propert\'  and  give 
the  traveling  public  modem  conveniences  and  suitable  accom- 
modations, has  deemed  it  advisable  to  embody  in  the  contract 
of  letting  certain  reasonable  regulations,  no  legal  or  business 
reason  can  be  properly  assigned  why  the  real  relation  of  the 
parties  should  be  changed  thereby.  The  contract  itself  is  one 
of  bailment.  The  conditions  are  not  necessarily  inconsistent  with 
this  relation,  and  no  sufficient  reason  is  suggested  why  a  dif- 
ferent construction  should  be  adopted.  It  is  true  the  contention 
of  appellant  is  sustained  by  the  rule  of  the  English  cases  under 
the  metropolitan  hackney  carriage  act.  Powles  v.  Hider,  6  E.  & 
B.  207 ;  Fowler  v.  Lock,  L.  R.  7  Common  Pleas,  272 ;  Venables 
V,  Smith,  L.  R.  2  Q.  B.  Div.  279 ;  King  v.  London  Improved  Cab 
Co.,  L.  R.  23  Q.  B.  Div.  281;  Gates  v.  Bill,  L  R.  2  K.  B. 
(1902)  38. 

It  is  not  difficult  to  distinguish  the  present  case  from  the 
English  cases  either  in  principle  or  fact.  The  cab  system  of  the 
city  of  London  is  regulated  by  act  of  Parliament.  The  entire 
system  is  a  public  service  function.  It  is  extensive  in  its  opera- 
tion, and  covers  a  wide  area  within  the  corporate  limits  of  the 
city.  It  is  operated  by  a  limited  number  of  companies  enjoying 
valuable  and  almost  exclusive  privileges.  Even  under  tiiese 
circumstances,  when  the  question  was  first  before  the  English 
courts  in  1856,  it  was  doubted  whether  the  common-law  relation 
of  bailor  and  bailee  should  be  changed  to  that  of  master  and 
servant,  even  when  indicated  by  act  of  Parliament,  and  the  de- 
cision was  largely  based  on  the  ground  that  the  companies  owning 
the  cabs  enjoyed  valuable  privileges,  held  themselves  out  to  the 
public  as  the  owners,  and  ought  not  to  be  permitted  to  deny 
their  liability  as  master  on  this  account.  That  the  English  courts 
did  not  consider  the  decision  as  resting  on  a  firm  foundation  is 
shown  by  the  fact  that  when,  in  1902,  the  question  was  again 
before  the  courts  for  consideration  in  the  case  of  Gates  z\  Bill, 
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L.  R-  2  K.  B.  (1902)  38,  Lords  Williams  and  Romer,  delivering: 
the  opinion  of  the  court  said,  in  substance,  that  at  common  law 
there  could  be  no  doubt  that  the  relation  was  that  of  bailor  and 
bailee,  and  that  if  the  question  were  a  new  one  they  would  hesi- 
tate to  draw  from  the  provisions  of  the  statute  the  inference  that 
Parliament  meant  to  assume  the  existence  of  the  relation  of  mas- 
ter and  servant  so  as  to  charg^e  the  owner  with  liability.  In 
the  opinion  of  the  court  there  was  nothing  in  the  act  which  es- 
tablished the  relation  of  master  and  servant;  but,  the  decisions 
on  the  question  having:  firmly  established  the  principle,  they  felt 
themselves  bound  to  accept  the  rule  as  the  settled  law  of  the 
realm. 

If  the  Engflish  courts  doubt  the  soundness  of  the  rule  after 
almost  half  a  century  had  passed  since  its  announcement,  it 
cannot  be  arg^ued  with  much  confidence  that  our  courts  should 
adopt  it  in  the  first  instance  under  conditions  entirely  dissimilar. 
We  have  no  act  of  assembly  reg^ulating  this  matter,  and  hence, 
following:  the  reasoning:  of  the  Eng:lish  courts,  independent  of 
the  act  of  Parliament,  the  common-law  relation  of  bailor  and 
bailee  exists.  The  cab  service  of  the  defendant  company  does 
not  enjoy  exclusive  and  special  privileg:es.  It  is  limited  in  ex- 
tent. It  does  not  perform  public  service  functions  g:enerally, 
and  has  no  rig:hts  and  privileges  conferred  by  leg:islative  enact- 
ment It  does  not  belong  to  the  class  of  companies  organized 
under  the  hackney  carriage  acts  of  Parliament.  The  rule  of 
those  cases  is  not  applicable  to  the  facts  of  the  present  case. 
We  are  of  opinion,  therefore,  that  a  proper  construction  of  the 
written  contract,  including  the  conditions  and  regulations,  under 
which  the  driver  took  the  custody  of  and  operated  the  hansom, 
shows  that  the  relation  established  was  that  of  bailor  and  bailee, 
and  there  can  be  no  recovery  in  this  case. 

Judgment  affirmed. 


MuMFORD  V.  Chicago,  R.  I.  &  P.  Ry.  Co. 

(Supreme  Court  of  Iowa,  Oct.  25,  1905.) 
[104  N.  W.  Rep.  1135.] 


Master  and  Servant — Assumption  of  Risk — Defective  Appliances — 
Notice  of  Defect.* — ^The  existence  of  defects  in  certain  places  in  a 
railroad  track  is  not  of  itself  sufficient  to  charge  a  brakeman  with 
notice  of  a  particular  defect  in  another  place  in  the  track. 

Same — Unknown  Defects.* — A  railroad  brakeman  assumes  the  or- 
<itnary  hazards  of  his  employment  and  risks  incident  to  defects  in  the 
track  of  which  he  has  or  should  have  knowledge,  but  does  not  assume 
the  risk  of  a  defect  of  which  he  does  not  know  and  which  he  is  not  in 
position  to  discover. 

*For  the  authorities  in  this  series  on  the  question  whether  train- 
men assume  the  risks  from  defective  track  conditions,  see  foot-note 
appended  to  Northern  Ala.  Ry.  Co.  v.  Shea  (Ala.),  14  R.  R.  R.  514,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  614. 
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Same — Actions — Instructions. — In  an  action  against  a  railroad  for 
injuries  to  a  brakeman,  a  charg^e  on  the  issue  of  defendant's  negli- 
gence  was  not  erroneous  because  it  failed,  in  stating  the  conditions  of 
defendant's  liability,  to  take  into  consideration  the  questions  of  as- 
sumption of  risk,  contributory  negligence,  and  a  violation  of  the 
railroad's  rules. 

Same. — In  an  action  against  a  railroad  for  injuries  to  a  brakeman, 
a  charge  that  the  jury  should  consider  whether  plaintiff,  in  the  per- 
formance of  his  duty,  should  have  been  in  the  position  which  he  was 
in  when  hurt,  was,  in  the  absence  of  a  request  for  a  more  specific  in- 
struction, sufficient  on  the  effect  of  a  rule  of  the  railroad  prohibiting 
the  backing  of  trains  over  public  crossings  without  a  man  on  the 
leading  car. 

Same — ^Assumption  of  Risk — ^Knowledge  of  Defectf — The  doctrine 
of  the  assumption  of  risk  is  based  on  the  servant's  knowledge,  actual 
or  implied,  of  the  defect  which  caused  the  injury,  and  consent  or  the 
equivalent  thereof,  and,  in  the  absence  of  such  knowledge  on  the  part 
of  the  servant,  there  can  be  no  assumption  of  risk. 

Same — Restriction  of  Right  of  Action — ^Validity  of  Contract4 — ^ 
provision  in  a  contract  between  a  railroad  and  a  brakeman  that,  in 
consideration  of  employment,  the  brakeman  agrees  to  give  the  rail- 
road notice  of  personal  injuries  sustained  by  him  while  in  the  rail- 
road's service  within  30  days  after  receiving  such  injuries,  and  that 
his  failure  to  give  such  notice  in  the  manner  and  within  the  time  speci- 
fied shall  be  a  bar  to  an  action  therefor,  is  in  violation  of  Code,  § 
2071,  providing  that  railroads  shall  be  liable  for  damages  sustained 
by  employees  or  others  in  consequence  of  the  neglect  of  agents  or 
other  employees  of  the  railroad,  and  that  no  contract  which  restricts 
such  liability  shall  be  legal  or  binding. 

Constitutional  Law — Restriction  of  Contract  Right. — Code,  §  2071, 
providing  that  railroads  shall  be  liable  for  damages  sustained  by  em- 
ployees or  others  in  consequence  of  the  neglect  of  agents  or  other 
employees  of  the  railroad,  and  that  no  contract  which  restricts  such 
liability  shall  be  legal  or  binding,  is  within  the  legislative  power  to 
enact,  and  is  not  an  unconstitutional  interference  with  the  liberty  of 
contract. 

Appeal  from  District  Court,  Scott  County;  J.  W.  Bollinger, 
Judg^e. 

Action  at  law  to  recover  damages  for  personal  injuries  re- 
ceived by  plaintiff  while  acting^  as  a  brakeman  on  one  of  defend- 
ant's trains.  The  alleged  negcligfence  consisted  of  defects  in  a 
side  track  or  switch  over  which  plaintiff  was  .riding^,  rapid  and 
unsafe  speed  of  the  train,  and  failure  to  provide  a  sufficient 

tFor  the  authorities  in  this  series  on  the  subject  of  the  general 
principles  involved  in  the  doctrine  of  assumption  of  risks  by  em- 
ployees, see  foot-notes  appended  to  Dunn  v.  Oregon  Short  Line  R. 
Co.  (Utah),  16  R.  R.  R.  741,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  741;  foot- 
notes appended  to  Southern  Pac.  Co.  v.  Gloyd  (C.  C.  A.).  16  R.  R. 
R.  408,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  408;  foot-notes  appended  to 
Southern  Ry.  Co.  v.  Logan  (C.  C.  A.),  16  R.  R.  R.  374.  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  374;  foot-notes  appended  to  Philadelphia,  etc.,  R. 
Co.  V.  Devers  (Md.),  16  R.  R.  R.  366,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
366. 

JFor  the  authorities  in  this  series  on  the  subject  of  notice  of  claims 
against  railroads,  see  foot-notes  appended  to  Eckert  v.  Pennsylvania 
R.  Co.  (Pa.),  18  R.  R.  R.  475,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  475; 
Baltimore  &  O.  R.  Co.  v.  Hubbard  (Ohio),  16  R.  R.  R.  71,  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  71;  Smith  v.  Chicago,  M.  &  St.  P.  Ry.  Co. 
(Wis.),  15  R.  R.  R.  180,  38  Am.  &  Eng.  R.  Cas.,  N.  S,,  180. 
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nurnber  of  employees  to  assist  in  the  work.  Defendant's  answer 
MVSLS  a  general  denial,  a  plea  of  assumption  of  risk,  and  a  contract 
bar  of  the  rig^ht  of  action.  On  these  issues  the  case  went  to 
trial  to  a  jury,  resulting^  in  a  verdict  and  judgement  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

Carroll  Wright  and  Cook  &  Dodge,  for  appellant. 
Uly  &  Bush,  for  appellee. 

Deemkr,  J.  For  a  reversal  of  the  judgment  defendant  relies 
upon  five  propositions,  three  of  them  based  .upon  instructions 
^ven  and  refused,  and  two  upon  questions  of  fact;  that  is  to 
say,  that  the  verdict  is  without  support,  and  that  the  trial  court 
should  have  directed  a  verdict  in  defendant's  favor.  That  the 
track  over  which  the  car  upon  which  plaintiff  was  riding,  and 
from  which  he  claims  he  was  thrown,  was  in  a  dangerous  and 
defective  condition,  is  so  well  established  that  defendant's  coun- 
sel in  their  opening  argument  make  no  question  as  to  defendant's 
n^ligence.  The  contentions  in  this  respect  are  that  plaintiff  had 
knowledge  of  the  defect  and  assumed  the  risk ;  that  he  was  guilty 
of  contributory  negligence,  and  at  the  time  he  was  injured  was 
violating  a  rule  of  the  company.  This  rule  provided  that  "in  no 
case  must  a  train  be  backed  over,  nor  cars  cut  from  engine  and 
run  over,  a  public  crossing  or  highway,  unless  there  is  a  man  on 
the  leading  car,  who  at  night  must  display  a  light."  The  jury 
was  authorized  to  find  that  plaintiff  was  thrown  from  a  box  car 
upon  which  he  was  riding  by  reason  of  a  sudden  and  severe  jolt 
or  jar  to  the  car,  caused  by  a  defective  switch  track  in  the  city 
of  Des  Moines ;  that  he  had  never  been  over  this  track  before  in 
the  daytime,  and  had  never  ridden  a  car  over  the  defective 
portion  of  the  track  at  any  time;  that  he  had  no  knowledge  of 
the  defect,  and  had  never  been  in  a  position  where  he  could 
reasonably  have  discovered  it.  That  there  may  have  been  de- 
fects in  defendant's  track  at  other  places  is  not  in  itself  sufficient 
to  charge  plaintiff  with  notice  of  the  particular  defect  complained 
of.  Plaintiff  did  not  know  of  this  defect,  and  was  in  no  position^ 
so  far  as  shown,  to  have  acquired  knowledge  of  it.  At  least  the 
jury  was  authorized  to  so  find.  Pierson  v,  R.  R.  (Iowa)  102 
N.  W.  151,  is  squarely  in  point  on  this  proposition.  Plaintiff, 
of  course,  assumed  the  ordinary  hazards  of  his  employment,  but 
not  the  risks  incident  to  such  defects  in  the  track  as  were  here 
disclosed,  unless  he  had  knowledge  thereof.  If  he  knew,  or 
should  in  the  exercise  of  ordinary  care  have  known,  of  these 
defects,  and  continued  to  work  over  them  without  protest,  he 
assumed  the  hazard.  This  matter  of  assumption  of  risk  was 
clearly  for  the  jury,  and  was  properly  submitted  to  them  under 
approved  instructions. 

2.  Instruction  No.  13  given  by  the  trial  court  reads  in  part  as 
follows:  "In  other  words,  defendant  is  not  liable  in  this  case 
unless  plaintiff  was  injured  by  being  jarred  or  jolted  off  the  side 
of  the  car,  as  he  claims,  while  he  was  riding  diere  with  one  foot 

20  R  R  R— 28 
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in  the*  stirrup  and  one  on  the  journal  box."  This  is  complained 
of  because  it  is  said  it  runs  counter  to  the  rule  of  assumption  of 
risk  already  mentioned,  and  authorized  the  jury  to  return  a 
verdict  in  plaintiff's  favor  if  he  was  injured  while  riding-  as 
stated  in  tht  instruction.  It  is  ar^ed  that  the  instruction  en- 
tirely eliminated  defendant's  rule  before  quoted,  and  that,  if 
plaintiff  was  riding:  as  stated  in  the  instruction,  he  was  fi^uilty  of 
contributory  neg^lig:ence  as  a  matter  of  law.  The  instruction 
quoted  is  a  mere  excerpt  from  instruction  13,  which  according 
to  its  very  terms  had  reference  to  the  question,  "Was  plaintiff 
injured  by  reason  of  defendant's  ne^lig^ence  ?"  It  is  unfair  to 
the  trial  court  to  single  out  this  paragraph  as  stating^  the  entire 
case,  and  claim  error  on  account  thereof.  In  the  connection  in 
which  it  was  used  it  was  absolutely  correct;  for  the  reason  that, 
if  plaintiff  was  not  injured  by  being;  jarred  from  the  car  as  he 
claimed,  he  was  not  injured  by  defendant's  neg^lig^ence.  The 
questions  of  assumption  of  risk,  plaintiff's  contributory  neg^li- 
f^ence,  etc.,  were  fully  covered  in  other  instructions,  which  save 
as  hereinafter  noted  are  not  complained  of.  Moreover,  we  do 
not  think  that  any  such  violation  of  the  defendant's  rule  was 
shown  as  to  justify  an  instruction  with  reference  thereto.  But, 
conceding;  arg^uendo  that  we  are  wrong;  in  this,  the  trial  court 
instructed  the  jury  that  they  should  consider  whether  or  not 
plaintiff  in  the  performance  of  his  duty  should  have  been  in  the 
position  he  was  when  hurt.  In  the  absence  of  request  for  a  more 
specific  statement  as  to  the  effect  of  defendant's  rule,  this  was 
all  that  was  required. 

3.    Another  instruction  reads  in  this  wise:    "(20j4)  Another 
question  on  the  subject  of  assumed  risk  is,  was  the  joint  in  the 
track  in  the  condition  of  ordinary  loose  joints  on  defendant's  line 
of  railroad  ?    Or  was  it  of  a  more  serious  or  dangerous  character 
than  the  ordinary  loose  joint  on   said  railroad?     You  are  in- 
structed that,  in  assuming;  all  the  ordinary  risks  of  dang;er  in  his 
employment,  the  plaintiff  assumed  all  the  risks  of  dang;er  froin 
•ordinary  loose  joints  such  as  the  evidence  shows  are  frequently 
found  in  defendant's  line  of  track.     If  you  find  a  loose  joint 
caused  the  accident,  that  it  was  not  known  to  the  plaintiff  to 
have  existed  there,  or  would  not  have  been  known,  had  he  ex- 
ercised ordinary  care,  and  that  it  was  not  an  ordinary  loose 
joint,  but  was  of  a  more  serious  and  dang^erous  character  than  an 
ordinary  loose  joint,  then  the  plaintiff  did  not  assume  the  risk 
of  any  dang;er  caused  by  said  joint.    You  must  decide  the  ques- 
tion of  assumed  risk  from  the  evidence  in  the  case."     This  is 
complained  of  as  announcing;  an  incorrect  rule  of  law.    As  ap- 
plied to  the  facts,  we  think  it  was  correct.     Plaintiff  must  have 
known,  or  in  the  exercise  of  ordinary  care  should  have  known, 
of  the  defect  which  caused  his  injury,  in  order  that  he  may  be 
held  to  have  assumed  the  risk.    That  he  knew  of  other  defects, 
even  of  a  similar  nature,  is  not  conclusive,  althoug;h  evidence, 
perhaps,  that  he  knew  or  should  have  known  of  the  particular 
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defect  complained  of.  The  entire  doctrine  of  waiver  or  as- 
sumption of  risk  is  based  upon  knowledge,  actual  or  implied, 
aiid  consent  or  the  equivalent  thereof;  that  is  to  say,  if  the 
injured  party  in  the  exercise  of  ordinary  care  should  have  known 
of  the  defect,  he  in  law  is  held  to  a  knowledge  thereof.  If  with 
knowledge,  actual  or  implied,  he  continues  in  his  master's  employ 
without  protest  and  promise  of  repair,  he  is  held  to  have  ac- 
quiesced in,  consented  to,  and  assumed  the  risk.  But  without 
this  knowledge,  actual  or  implied,  there  can  be  no  waiver.  The 
instruction  was  correct.  McCauley  v.  Car  Co.  (Mass.)  47  N.  E. 
1006,  relied  upon  by  appellant,  is  not  in  point. 

4.    We  come  now  to  the  principal  point  relied  upon  by  the 
defendant  for  a  reversal  of  the  judgment.    In  plaintiff's  applica- 
tion for  employment  which  he  made  to  the  company  we  find  this 
printed  provision:    "In   further  consideration   of  such  employ- 
ment, I  agree  that  if,  while  in  the  service  of  said  company,  I 
sustain  any  personal  injury  for  which  I  shall  or  may  make  claim 
against  the  company  for  damages,  I  will,  within  30  days  after 
receiving  such  injury,  give  notice  in  writing  of  such  claim  to 
the  general  claim  agent  of  said  company,  at  Chicago,  for  injuries 
occurring  in   Illinois  or  Iowa,  and  to  the  general  attorney  at 
Topeka  for  injuries  occurring  elsewhere  upon  the  system,  which 
notice  shall  state  the  time,  place,  manner,  and  cause  of  my  being 
injured,  and  the  nature  and  extent  of  my  injuries,  and  the  claim 
made  therefor,  to  the  end  that  such  claim  may  be  fully,  fairly, 
and  promptly  investigated;  and  my  failure  to  give  written  no- 
tice of  such  claim,  in  the  manner  and  within  the  time  aforesaid, 
shall  be  a  bar  to  the  institution  of  any  suit  on  account  of  such 
injuries."     For  various  reasons,  plaintiff  did  not  comply  with 
these  provisions,  and  defendant  pleaded  his  failure  to  do  so  as  a 
complete  bar  to  the  action.    Plaintiff  contended,  and  now  argues, 
that  this  agreement  is  in  plain  contravention  of  section  2071  of 
the  Code,  which  we  shall  presently  quote,  and  is  therefore  void, 
while  defendant  says  that  this  section  has  no  application,  and 
that,  if  it  does,  the  section  is  unconstitutional,  in  that  it  inter- 
feres with  the  liberty  of  contract  guarantied  by  the  fundamental 
law.    The  section  reads  as  follows :  "Every  corporation  operating 
a  railway  shall  be  liable  for  all  damages  sustained  by  any  person, 
including  employees  of  such  corporation,  in  consequence  of  the 
neglect  of  the  agents,  or  by  any  mismanagement  of  the  engi- 
neers or  other  employees  thereof;  and  in  consequence  of  the 
willful  wrongs   whether   of    omission  or   commission   of    such 
agents,  engineers  or  other  employees,  when  such  wrongs  are  in 
any  manner  connected  with  the  use  and  operation  of  any  rail- 
way on  or  about  which  they  shall  be  employed ;  and  no  contract 
which  restricts  such  liability  shall  be  legal  or  binding."     The 
trial  court  held  the  provisions  of  the  application  quoted  invalid, 
and  did  not  submit  any  issue  raised  by  the  pleadings  with  ref- 
erence to  this  feature  of  the  case.    While  there  may  have  been 
other  grounds  for  not  presenting  this  matter,  we  are  precluded 
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by  the  record  from  passing  upon  them,  and  must  on  this  appeal 
determine  the  correctness  of  the  trial  court's  rulings.  The  statute 
clearly  makes  any  contract  restricting  liability  invalid;  that  is  to 
say,  any  contract  which  restricts  the  liability  imposed  by  the 
statute  is  invalid.  What  is  that  liability?  It  is  to  pay  without 
condition  all  damages  sustained,  etc.,  in  consequence  of  the  neg- 
lect of  agents  or  the  mismanagement  of  engineers  or  other 
employees.  This  liability  exists  until  barred  by  the  statute  of 
limitations,  and  is  not  dependent  upon  any  conditions  precedent 
or  subsequent.  Does  the  provision  in  plaintiff's  application  re- 
strict this  liability?  To  restrict  is  to  restrain  within  bounds;  to 
limit;  to  confine.    Webster's  Unabridged  Diet.  tit.  "Restrict." 

As  we  understand  counsel's  argument,  they  admit  that  this 
provision  does  limit  plaintiff's  recovery.  Indeed,  this  propo- 
sition is  hardly  debatable.  But  they  say  that,  as  the  restriction 
relates  to  the  remedy  and  does  not  affect  the  right,  it  does  not 
come  within  the  purview  of  the  statute.  In  other  words,  they 
say  it  relates  to  the  adjective — ^the  remedial — rather  than  to  sub- 
stantive rights,  and  that  the  section  does  not  apply,  in  that  the 
liability  still  remains  if  the  remedy  provided  for  in  the  applica- 
tion is  followed.  This  argument  is  specious,  but  we  do  not 
regard  it  sound.  The  provision  quoted  does  limit  the  liability 
created  by  statute.  It  creates  a  contract  bar,  which  would  not 
exist  but  for  the  contract.  It  imposes  new  duties  upon  an  in- 
jured party  which  he  was  not  obligated  by  law  to  perform.  It 
attaches  a  penalty  for  not  doing  these  acts,  which  did  not  there- 
tofore exist.  It  restrains  defendant's  liability  within  bounds 
fixed  by  the  contract  itself.  Moreover,  we  have  expressly  held  that 
these  contract  limitations  not  only  bar  the  remedy  but  extinguish 
the  right;  that  is  to  say,  limit  the  right.  Farmers'  Ins.  Co.  v. 
State  Ins.  Co.,  112  Iowa,  608,  84  N.  W.  904.  That  case,  which 
is  abundantly  supported  by  authority,  effectually  disposes  of  one 
of  appellant's  propositions.  See,  also,  McGahey  v.  State,  135 
U.  S.  662,  10  Sup.  Ct.  972,  34  L.  Ed.  304 ;  Gulf  Co.  v.  Trawick 
(Tex.  Sup.)  4  S.  W.  S67,  2  Am.  St.  Rep.  494;  Ohio  Co.  v.  Taber, 
98  Ky.  S03,  32  S.  W.  168,  36  S.  W.  18,  34  L.  R.  A.  685 ;  Grieve 
v.  Railroad,  104  Iowa,  659,  74  N.  W.  192 ;  McMillan  v.  Express 
Co.,  123  Iowa,  236,  98  N.  W.  629;  6  Cyc.  pp.  SOS,  506,  and  cases 
cited.  No  case  has  been  cited  holdipg  to  the  contrary,  and  we 
doubt  if  any  such  can  be  found. 

But  it  is  argued  in  this  court,  and  apparently  for  the  first 
time,  that  section  2071  is  unconstitutional,  because  it  interferes 
with  what  has  been  called  the  liberty  of  contract;  and  the  late 
case  of  Lochner  v.  People,  25  Sup.  Ct  541,  49  L.  Ed.  937,  is 
cited  in  support  of  the  contention.  We  do  not  understand  that 
the  learned  tribunal  deciding  that  case,  by  a  majority  of  a  single 
vote,  intended  to  overrule  the  many  cases  sustaining  the  validity 
of  such  statutes  as  the  one  here  in  question.  If  it  did,  the 
power  of  the  Legislature  is  so  seriously  crippled  that  it  is  well- 
nigh  impotent.    We  shall  assume  that  the  Legislature  still  pos- 


»  Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        437 

Mamford  v,  Chicago,  etc.,  Rj.  Co 

sesscs  its  police  power,  that  it  may  within  certain  limits  regulate 
common  carriers,  that  it  still  possesses  some  power  over  corpora- 
tions of  its  own  creation,  and  that  it  may  le^slate  for  the  gfeneral 
welfare  of  the  community.  No  one  has  as  yet  questioned  these 
matters  as  we  understand  it.  The  constitutionality  of  this  act 
was  affirmed  at  a  very  early  day  in  this  state.  See  McAunich 
V.  Railroad  Co.,  20  Iowa,  338.  This  case  has  been  followed  many 
times,  and  other  tribunals  have  consistently  followed  it.  See 
Powell  z/.  Sherwood  (Mo.  Sup.)  63  S.  W.  485;  O'Brien  v.  Rail- 
road (C.  C.)  116  Fed.  502  (for  a  full  collation  of  the  cases  and 
an  able  discussion  of  the  principles  involved)  ;  Tullis  v.  Rail- 
road Co.,  20  Sup.  Ct.  136,  44  L.  Ed.  192 ;  Railroad  Co.  v.  Humes 
Co.,  6  Sup.  Ct.  110,  29  L.  Ed.  463.  The  federal  Supreme  Court 
has  many  times  upheld  such  statutes,  and  we  shall  not  overrule 
these  cases  on  the  strength  of  the  Lochner  Case  alone.  See 
Railroad  Co.  v.  Mackey,  127  U.  S.  205,  8  Sup.  Ct.  1161,  32  L. 
Ed.  107.  There  is  no  such  thing  as  absolute  liberty  of  contract. 
Indeed,  all  personal  and  property  rights  are  subject  to  proper 
legislative  regulation  and  control.  Every  man  surrenders  a  part 
of  his  liberty  for  the  benefits  and  enjoyment  of  organized  so- 
ciety. No  one  may  do  absolutely  as  he  pleases.  A  very  great 
proportion  of  our  legislation  is  a  restriction  on  some  one's  liberty. 
Indeed,  the  liberty  of  which  we  boast  and  are  so  justly  proud 
is  liberty  under  law,  and  not  absolute  license.  It  is  freedom 
frequently  restrained  by  law  for  the  common  good.  Surely  a 
corporation,  created  by  the  state  and  engaged  in  an  extrahazard- 
ous business,  may  be  compelled  to  respond  in  damages  for  the 
neg^ligence  of  its  employees,  notwithstanding  any  contract  it  may 
make  or  attempt  to  make  relieving  itself  from  such  responsibility 
or  restricting  its  liability  therefor.  These  reflections  are  common- 
place enough,  but  they  are  sometimes  forgotten.  It  is  well  to 
recur  to  them  agairi  when  such  attacks  as  this  are  made  upon 
le^slative  power.  Further  argument,  in  view  of  the  authorities 
cited,  is  unnecessary.  We  have  no  doubt  of  the  power  of  the 
Legislature  to  enact  such  a  law,  and  are  convinced  that  the 
provision  of  the  application  in  question  is  an  attempt  to  "restrict 
liability." 

Some  other  questions  are  made  in  a  supplemental  brief  filed 
lor  appellant,  which  were  not  presented  in  opening  argument, 
and  do  not,  with  one  exception,  appear  to  have  been  made  in 
the  trial  court.  That  exception  presents  nothing  new  for  dis- 
cussion, and  we  do  not  therefore  consider  it. 

There  is  no  prejudicial  error  in  the  record,  and  the  judgment 
must  be,  and  it  is,  affirmed. 


438         Voi.  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S 


Klunk  V,  Hocking  Valley  Ry.  Co. 

(Supreme  Court  of  Ohio,  April  3,  1906.) 
[77  N.   E.   Reo.   752.] 

Master  and  Servant — Defective  Appliances — Negligence — ^Instruc- 
tions.— On  the  trial  of  an  action  against  a  railroad  company  brouRht 
by  a  locomotive  fireman  for  personal  injuries  received  by  him  in 
consequence  of  a  defect  in  the  water  gauge  glass  attached  to  the 
locomotive  upon  which  he  was  employed,  an  instruction,  that  to  over- 
come the  effect  of  the  prima  facie  evidence  of  negligence  arising 
from  proof  of  such  defect,  "the  defendant  company  is  required  to 
satisfy  the  jury  by  a  preponderance  of  the  evidence  that  it  was  not 
negligent,"  is  erroneous. 

Same — Burden  of  Proof. — In  such  action  the  burden  of  proving,  by 
a  preponderance  of  the  evidence,  the  particular  negligence  alleged,  is 
at  all  times  upon  the  plaintiff,  and  while  proof  of  facts  sufficient  un- 
der the  statute  (section  3365-21,  Rev.  St.  1906),  to  create  a  prima 
facie  presumption  of  negligence  against  the  defendant  casts  upon  it 
the  burden  of  producing  evidence  of  equal  weight  or  countervailing 
force,  in  order  to  control  or  destroy  such  presumption,  yet  proof  of 
such  facts  does  not  impose  upon  the  defendant  the  burden  of  estab- 
lishing affirmatively,  by  a  preponderance  of  the  evidence,  that  it  was 
not  negli>2:ent. 

Evidence — Burden  of  Proof. — The  rule  is  that  he  who  affirms  must 
prove,  and  when  the  whole  of  the  evidence  upon  the  issue  involved 
leaves  the  case  in  equipoise,  the  party  affirming  must  fail. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Franklin  County. 

Action  by  William  H.  Klunk  agfainst  the  Hocking  Valley 
Railway  Company.  Judgement  for  plaintiff  in  the  common  pleas 
was  reversed  in  the  circuit  court,  and  plaintiff  bringfs  error. 
Affirmed. 

Suit  was  brought  by  the  plaintiff  in  error,  William  H.  Klunk, 
in  the  court  of  common  pleas  of  Franklin  county,  Ohio,  against 
the  defendant  in  error,  the  Hocking^  Valley  Railway  Company, 
to  recover  damages  for  an  alleged  personal  injury  sustained  by 
him  while  in  the  performance  of  his  duties  as  an  employee  of  said 
railway  company,  in  the  capacity  of  locomotive  fireman.  In  his 
petition,  as  and  for  his  cause  of  action,  plaintiff  alle^d  that: 
"On  the  thirteenth  day  of  January,  1902,  the  plaintiff  was  in  the 
defendant's  employ  in  the  capacity  of  a  locomotive  fireman,  and 
then  and  there  performing  the  duties  incident  to  such  employ- 
m.ent  upon  eng^ine  No.  222  on  a  south-bound  siding^  just  north  of 
Marion,  Ohio.  That  said  engine  was  then  and  there  the  property 
and  machiner>'  of  the  defendant  company;  that  said  defendant 
then  and  there  disregarded  its  duty  to  furnish  a  safe  and  secure 
engfine,  and  conducted  itself  so  carelessly  and  negfligently  and 
unskillfully  in  this  behalf  that  it  provided  an  unsafe,  defective 
and  insecure  appliance  to  said  engine  and  boiler,  to  wit,  a  worn 
and  defective  water  ^lass  or  water  glass  gauge;  that  said  gauge 
had  become  worn  with  age  until  the  same  was  unfit  and  unsuited 
for  said  purposes  as  the  defendant  well  knew,  or  by  the  use  of 
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reasonable  caution  and  care  should  have  known,  but  of  which 
the  plaintiff  did  not  know  and  had  not  the  means  of  knowing^. 
In  consequence  of  said  neg^li^ence  of  said  defendant,  then  and 
there,  while  plaintiff  in  said  capacity  of  fireman,  was  performing: 
the  dutes  of  said  fireman  upon  said  eng^ine,  then  and  there  in 
the  defendant's  service,  and  wholly  without  any  fault  or  neg^lect 
of  said  plaintiff,  the  said  water  ^lass,  by  reason  of  said  unsafe- 
ness,  defectiveness  and  insecurity,  burst  and  broke  into  many 
pieces,  and  one  of  the  fragfments  thereof  was  then  and  there 
hurled  into  the  eyeball  of  the  plaintiff's  left  eye,  by  reason 
thereof  plaintiff  became  sick,  ill  and  unable  to  do  any  work  for 

five  weeks  and  incurred  an  expense  of  $ in  medical  and 

other  attendance  in  attempting^  to  be  cured,  and  completely  lost 
the  sigfht  of  his  said  left  eye  and  is  permanently  injured  thereby 
and  therein  to  his  damagfes  in  the  sum  of  $10,000,  for  which  he 
asks  judgment."  The  defendant  railway  company  in  answer  to 
said  petition,  amongf  other  defenses,  pleaded  the  general  denial, 
assumption  of  risk,  and  contributory  negligence  on  the  part  of 
plaintiff.  The  trial  in  the  court  of  common  pleas  resulted  in  a 
verdict  and  judgment  for  the  plaintiff.  On  error,  this  judgment 
was  reversed  by  the  circuit  court,  on  the  sole  ground  that  the 
trial  court  erred  in  its  instructions  to  the  jury.  To  obtain  a 
reversal  of  this  judgment  of  the  circuit  court,  the  present  pro- 
ceeding in  error  is  prosecuted  in  this  court. 

P.  S.  Monnett  and  Pugh  &  Pugh,  for  plaintiff  in  error. 
C.  O.  Hunter,  for  defendant  in  error. 

Crkw,  J.  (after  stating  the  facts).  On  the  trial  of  this  cause 
in  the  court  of  common  pleas,  at  the  request  of  counsel  for  the 
plaintiff,  William  H.  Klunk,  the  court  gave  to  the  jury  the  fol- 
lowing special  instruction:  "If  you  should  find  from  the  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  injured  as 
stated  in  his  petition  and  that  he  received  the  injury  by  reason 
of  any  defect  in  the  water  gauge  or  glass  attached  to  the  locomo- 
tive while  he  was  acting  as  an  employee  of  the  defendant  com- 
pany, then  the  defendant  is  deemed  to  have  knowledge  of  such 
defect  and  the  fact  of  such  defect  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  defendant  company.  This  means 
that,  in  the  absence  of  any  other  evidence  in  the  case  bearing  on 
the  knowledge  of  the  defendant  company  it  would  require  you 
to  presume  that  the  defendant  was  negligent.  If  such  presump- 
tion arose  in  the  case  to  overcome  the  effect  of  the  knowledge  so 
presumed  by  the  statute,  the  defendant  company  would  have  to 
show  that  in  fact  it  did  not  have  such  knowledge  and  could  not 
have  had  it  by  the  exercise  of  reasonable  care,  and  that  it  used 
due  diligence  to  ascertain  and  remedy  the  defect,  or  to  put  it 
another  way,  the  burden  of  overcoming  the  presumption  or 
inference  of  negligence  rested  upon  the  defendant  company  and 
it  was  required  to  satisfy  you  by  a  preponderance  of  the  evidence 
that  it  was  not  negligent." 
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In  the  g^eneral  charge  the  court  further  instructed  the  jury  as 
follows : 

"If  you  find  from  the  evidence  that  said  water  glass  was  then 
and  there  defective,  and  that  plaintiff  received  said  injuries  in 
consequence  thereof,  then  such  is  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  defendant.  This,  however,  does  not 
preclude  the  defendant  from  rebutting  such  prima  facie  evidence 
of  negligence  by  showing  that  it  had  not  in  fact  knowledge  of 
the  defect,  and  that  it  was  not  guilty  of  negligence. 

"In  order  to  overcome  such  presumption  the  defendant  must 
show,  by  a  preponderance  of  the  evidence,  that  it  did  not  at  the 
time  of  the  bursting  and  breaking  of  said  water  glass  have  such 
knowledge,  and  that  it  could  not  have  obtained  such  knowledge 
by  the  use  of  ordinary  care,  skill,  and  diligence." 

Each  of  the  above  instructions  was  held  and  adjudged  by  the 
circuit  court  to  be  erroneous  in  that,  each  imposed  upon  the 
railroad  company  the  obligation  of  producing  a  preponderance 
of  evidence  in  order  to  meet  and  rebut  the  prima  facie  presump- 
tion of  negligence  raised  against  it  by  the  statute,  upon  proof 
of  certain  facts  by  the  plaintiff.  The  correctness  of  this  judg- 
ment of  the  circuit  court  is  the  sole  question  presented  by  the 
record  in  this  case,  for  determination  by  this  court.  It  is  claimed 
by  counsel  for  plaintiff  in  error  in  support  of  the  instructions 
given,  that  the  same  were  fully  authorized  and  warranted  in  the 
present  case  by  section  3365-21,  Rev.  St.  1906.  This  section 
applies  to  railroad  corporations  only,  and  is  as  follows:  "It  shall 
be  unlawful  for  any  such  corporation  to  knowingly  or  negligently 
use  or  operate  any  car  or  locomotive  that  is  defective,  or  any  car 
or  locomotive  upon  which  the  machinery  or  attachments  thereto 
belonging  are  in  any  manner  defective.  If  the  employee  of  any 
such  corporation  shall  receive  any  injury  by  reason  of  any  defect 
in  any  car  or  locomotive,  or  the  machinery  or  attachments  thereto 
belonging,  owned  and  operated,  or  being  run  and  operated  by 
such  corporation,  such  corporation  shall  be  deemed  to  have  had 
knowledge  of  such  defect  before  and  at  the  time  such  injury  is 
so  sustained,  and  when  the  fact  of  such  defect  shall  be  made 
to  appear  in  the  trial  of  any  action  in  the  courts  of  this  state, 
brought  by  such  employee,  or  his  legal  representatives,  against 
any  railroad  corporation  for  damages,  on  account  of  such  in- 
juries so  received,  the  same  shall  be  prima  facie  evidence  of 
negligence  on  the  part  of  such  corporation."  Undoubtedly  the 
effect  of  this  statute  is  to  create  a  prima  facie  presumption  of 
negligence  against  the  railroad  corporation  whenever,  in  an  ac- 
tion brought  by  an  employee  against  such  corporation  for  dam- 
ages on  account  of  an  injury  received,  it  shall  be  made  to  appear 
that  the  injury  complained  of,  resulted  from  and  was  occasioned 
by  some  defect  in  a  car  or  locomotive  or  the  machinery  or  at- 
tachments thereto  belonging,  owned,  run  or  operated  by  said 
corporation  at  the  time  of  such  injury.  But  while  the  effect 
of  this  statute,  in  the  cases  to  which  its  provisions  apply,  is  to  so 
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mcxlify  the  rules  of  evidence  as  to  make  the  proof  of  such  defect 
prima  facie  evidence  of  negflijg^ence  on  the  part  of  the  corpora- 
tion, yet  this  statute  neither  changes  nor  affects  the  rule  as  to 
the  quantum  or  deg^ree  of  evidence  sufficient  or  necessary  to 
rebut  and  control  the  prima  facie  case  thus  raised.  The  general 
rule  would  seem  to  be  well  established  by  an  almost  unbroken 
line  of  authority,  that  to  rebut  and  destroy  a  mere  prima  facie 
case,  the  party  upon  whom  rests  the  burden  of  repelling  its 
effect,  need  only  produce  such  amount  or  degree  of  proof  as  will 
countervail  the  presumption  arising  therefrom.  In  other  words, 
it  is  sufficient  if  the  evidence  offered  for  that  purpose,  counter- 
balance the  evidence  by  which  the  prima  facie  case  is  made  out 
or  established,  it  need  not  overbalance  or  outweigh  it. 

Chief  Justice  Deemer  in  Gibbs  v.  Bank,  123  Iowa,  742,  99  N. 
W.  705,  states  the  rule  thus :  "When  a  prima  facie  case  is  made 
out  by  presumption  or  otherwise,  in  order  to  destroy  its  effect 
and  shift  the  burden  of  producing  further  evidence  the  party  de- 
nying it  must  produce  evidence  tending  to  negative  the  claim 
asserted  to  a  point  where,  if  no  more  testimony  is  given,  his 
adversary  cannot  win  by  a  preponderance  of  the  evidence.    Smith 
r.  Sac  County,  11  Wall.  (U.  S.)   139,  20  L.  Ed.  102;  Stewart 
t\  Lansing,  104  U.  S.  SOS,  26  L.  Ed.  866;  Foster  v.  Hall,  12 
Pick.  (Mass.)  89,  22  Am.  Dec.  400;  M.  P.  R.  R.  v,  Brazzil,  72 
Tex.  233,  10  S.  W.  403.    It  is  clearly  a  misnomer  of  terms  to 
say  that  the  burden  of  proof  swings  like  a  pendulum  from  one 
side  to  the  other  during  the  progress  of  a  trial.     All  that  is 
meant  is  that  the  duty  of  introducing  evidence  to  meet  a  prima 
facie  case  shifts  back  and  forth.     Pease  v.  Cole,  53  Conn.  S3, 
22  Atl.  681,  SS  Am.  Rep.  S3.    The  burden  of  proof  at  all  times 
rests  upon  him  who  affirms.     1  Taylor  on  Evidence  (9th  Ed.) 
276;  Am.  Notes,  12;  Willett  v.  Rich,  142  Mass.  360,  7  N.  E. 
776,  56  Am.  Rep.  684;  Heinemann  v.  Heard,  62  N.  Y.  448." 
In  Scott  V.  Wood,  81  Cal.  398,  22  Pac.  871,  Hayne,  C,  com- 
menting upon  an  instruction  given  by  the  trial  court  in  that  case, 
touching  the  quantum  of  evidence  necessary  to  rebut  a  prima 
facie  case,  says:    "We  think  that  the  court. erred  in  telling  the 
jur>'  that  the  defendant  was  required  to  have  a  preponderance 
of  testimony  upon  the  question  mentioned.    The  term  'burden  of 
proof  is  used  in  different  senses.    Sometimes  it  is  used  to  signify 
the  burden  of  making  or  meeting  a  prima  facie  case,  and  some- 
times the  burden  of  producing  a  preponderance   of  evidence. 
These  burdens  are  often  on  the  same  party.     But  this  is  not 
necessarily  or  always  the  case.     And  it  is  by  no  means  safe  to 
infer  that  because  a  party  has  the  burden  of  meeting  a  prima 
facie  case,  therefore  he  must  have  a  preponderance  of  evidence. 
It  may  be  sufficient  for  him  to  produce  just  enough  evidence 
to  counterbalance  the  evidence  adduced  against  him." 

Perhaps  one  of  the  best  statements  to  be  found  of  the  rule  now 
under  consideration,  is  that  given  by  Chief  Justice  Shaw  in 
Powers  V.  Russell,  13  Pick.  (Mass.)  76,  as  follows:   "It  may  be 
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useful  to  say  a  word  upon  the  subject  of  the  burden  of  proof - 
It  was  stated  here  that  the  plaintiff  had  made  out  a  prima  facie 
case,  and,  therefore,  the  burden  of  proof  was  shifted  and  placed 
upon  the  defendant.    In  a  certain  sense  this  is  true.    Where  the 
party  having^  the  burden  of  proof  establishes  a  prima  facie  case, 
and  no  proof  to  the  contrary  is  offered,  he  will  prevail.    There- 
fore, the  other  party,  if  he  would  avoid  the  effect  of  -such  prima 
facie  case,  must  produce  evidence,  of  equal  or  greater  weight, 
to  balance  and  control  it,  or  he  will  fail.     Still  the  proof  upon 
both  sides  applies  to  the  affirmative  or  negative  of  one  and  the 
same  issue,  or  proposition  of  fact;  and  the  party  whose  case 
requires  the  0roof  of  that  fact,  has  all  along  the  burden  of  proof. 
It  does  not  shift,  though  the  weight  in  either  scale  may  at  times 
preponderate."    The  rule  as  announced  in  the  authorities  above 
cited  finds  additional  support  in  the  following  cases:    Lamb  v. 
Camden  &  Amboy  R.  R.  &  T.  Co.,  46  N.  Y.  271,  7  Am.  Rep.  327 ; 
Atkinson  v.  Goodrich  Transportation  Co.,  69  Wis.  5,  31  N.  W. 
164;  Heinemann  v.  Heard  et  al.,  62  N.  Y.  448;  Willett  v.  Rich, 
142  Mass.  356,  7  N.  E.  776,  56  Am.  Rep.  684 ;  Cass  v.  Boston  & 
Lowell  Railroad  Co.,  14  Allen  (Mass.)  448;  Polstein  v.  Blauner 
(Sup.)    86  N.   Y.   Supp.   794;   Central   Bridge   Corporation  v. 
Butler,  2  Gray  (Mass.)   130.     In  the  present  case  the  cause  of 
action  pleaded  and  relied  upon  by  plaintiff,  is  grounded  solely 
upon  the  alleged  negligence  of  the  defendant  railway  company. 
The  general  denial  in  the  answer  of  the  railway  company  put 
in  issue  every  allegation  of  fact  in  the  petition,  necessary  to 
establish  in  the  plaintiff  a  right  to  recover,  and  the  allegation 
of  negligence  being  the  allegation  of  a  material  and  affirmative 
fact,  the  burden,  at  all  times,  was  upon  the  plaintiff  to  establish 
such   fact  by  a  preponderance  of  the  evidence.     "During  the 
progress  of  a  trial  it  often  happens  that  a  party  gives  evidence 
tending  to  establish  his  allegation,  sufficient  it  may  be  to  establish 
it  prima  facie,  and  it  is  sometimes  said  that  the  burden  of  proof 
is  then  shifted.    All  that  is  meant  by  this  is,  that  there  is  a  ne- 
cessity of  evidence  to  answer  the  prima   facie  case  or  it  will 
prevail,  but  the  burden  of  maintaining  the  affirmative  of  the 
issue  involved  in  th'e  action  is  upon  the  party  alleging  the  fact 
which  constitutes  the  issue,  and  this  burden  remains  throughout 
the  trial."    Heinemann  v.  Heard,  supra. 

Whether,  in  the  case  at  bar,  the  defendant  railway  company 
was  guilty  of  such  negligence  as  would  create  a  liability  against 
it  depended  upon  the  whole  of  the  evidence,  as  well  that,  which 
by  force  of  the  statute  constituted  a  prima  facie  case  against 
the  defendant,  as  all  the  other  evidence  produced  by  plaintiif 
tending  to  corroborate,  and  by  the  railway  company  tending  to 
rebut,  the  charge  of  negligence  made  against  it.  And  if  upon 
the  whole  case  defendant's  negligence  was  not  established  by  a 
preponderance  of  the  evidence,  or  if  upon  all  the  evidence  ad- 
duced upon  that  issue,  the  case  was  left  in  equipoise,  the  defend- 
ant was  entitled  to  a  verdict,  and  the  jury  should  have  been  so 
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charged.  Instead,  the  jury  was  instructed  by  the  trial  jud^e, 
tliat  to  overcome  the  presumption  or  inference  of  negligence 
raised  against  it  by  the  statute,  the  defendant  company  "was 
required  to  satisfy  you  by  a  preponderance  of  the  evidence  that 
ii  was  not  negligent."  .This,  we  think,  for  the  reasons  above 
stated,  was  clearly  misleading  and  erroneous. 

The  case  of  Railway  Company  v,  Erick,  51  Ohio  St.  146,  37 
N.  E.  128,  is  not  in  conflict  with  the  authorities  above  cited,  nor 
inconsistent  with  the  views  herein  expressed.  In  that  case,  as 
stated  in  the  opinion,  all  the  requests  to  charge,  were  based  on 
the  law  as  it  stood  prior  to  the  enactment  of  section  3365-21, 
Rev.  St.  1906.  And  while  the  court  there  determined,  that  the 
effect  of  this  enactment  was,  certain  facts  being  made  to  appear, 
to  raise  a  prima  facie  presumption  of  negligence  against  the 
company,  and  to  impose  upon  it  the  burden  of  answering  and 
rebutting  by  proof,  the  presumption,  or  prima  facie  case  so 
created.  Yet,  the  question  of  the  deeree  of  evidence  necessary 
to  be  produced  by  the  defendant  company,  in  order  to  meet  and 
overcome  the  presumption,  or  prima  facie  case  so  raised,  was 
neither  discussed  nor  determined. 

We  find  no  error  in  the  record  and  judgment  of  the  circuit 
court,  and  its  judgment  is  therefore  affirmed. 

Shauck,  C.  J.,  and  Price,  Summers,  Spear,  and  Davis,  JJ., 
concur. 


Horrigan  v.  Boston  EtEVATED  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  March  2,  1906.) 

[77  N.  E.  Rep.  634.] 

Master  and  Servant — Injuries  to  Servant — Negligence  of  Master. — 
Where  a  Rrating  was  removed  from  the  floor,  without  the  master's 
authority,  by  a  fellow  servant  of  one  who  fell  through  the  opening, 
this  did  not  constitute  negligence  on  the  part  of  the  master. 

Report  from  Superior  Court,  Suffolk  County. 

Action  by  Timothy  Horrigfan  against  the  Boston  Elevated  Rail- 
way Company  for  personal  injuries.  Verdict  for  defendant. 
Heard  on  report  from  superior  court.    Jud^fment  on  the  verdicc. 

Timothy  W.  Coakely,  Daniel  H.  Coakely,  Joseph  A,  Dennison, 
Roland  H,  Sherman,  and  Chas,  Calvin  Johnson,  for  plaintiflF. 
Endicott  P.  Saltonstall,  for  defendant. 

Hammond^  J.  There  was  no  evidence  of  the  negligence  of 
the  defendant.  The  plaintiff  did  not  contend  that  the  grating  was 
a  defect  in  the  floor.  It  was  there  properly  as  a  ventilator,  and 
was  not  intended  for  any  other  purpose.  It  was  removed  without 
the  defendant's  authority,  by  the  plaintiff's  fellow  employee,  who 
carelessly  neglected  to  replace  it.  The  defendant,  as  against  the 
plaintiff,  was  not  bound  to  anticipate  that  it  would  be  so  used. 

Judgment  on  the  verdict. 
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(Supreme  Court  of  Missouri,  Division  No.  1,  Feb.  22,  1906.) 

[91  a  W.  Rep.  1060.] 

Master  and  Servant — Personal  Injuries — ^Defective  Rail — Evidence 
— Question  for  Jury. — In  an  action  by  a  street  car  conductor  for  in- 
juries resulting  from  the  derailing  of  the  car  because  of  an  alleged 
defective  rail,  evidence  held  sufficient  to  justify  submission  to  the 
jury  of  the  question  of  defendant's  negligence. 

Same — Combined  Negligence  of  Master  and  Fellow  Servant.* — A 
master  is  liable  to  a  servant  injured  by  the  master's  negligence,  even 
though  the  negligence  of  a  fellow  servant  contributed  to  the  re- 
sult 

Same — Contributory  Negligence — Street  Car — Excessive  Speed — 
Responsibility  of  Conductor. — Where  a  street  car  conductor  was  in- 
jured through  the  derailment  of  the  car  because  of  an  alleged  de- 
fective rail,  the  fact  that  the  car  was  at  the  time  running  at  an 
excessive  rate  of  speed  and  might  not  have  left  the  track  had  it  been 
running  slower  did  not  show  the  conductor  to  be  guilty  of  con- 
tributory neglierence,  since,  though  he  had  general  control  of  the 
car,  it  was  not  within  the  scope  of  his  duty  to  regulate  the  speed  at 
all  times. 

Trial — Instructions — Assumption  of  Fact  in  Issue. — In  an  action  by 
a  street  car  conductor  for  injuries  from  the  derailment  of  the  car 
because  of  an  alleged  defective  rail,  an  instruction  that  if  the  jury 
believed  that  plaintiff  was  injured  by  reason  of  the  car  leaving  the 
track  on  account  of  a  defective  rail,  and  not  because  of  any  fault  on 
his  part,  they  should  find  for  plaintiff,  etc.,  was  not  objectionable  on 
the  ground  that  it  assumed  that  the  rail  was  defective. 

Master  and  Servant — Injuries  to  Servant — Violation  of  Ordinance 
— Contributory  Negligence. — Where  a  master's  orders  require  a  serv- 
ant to  violate  an  ordinance,  the  master  cannot,  in  action  by  the 
servant  for  injuries,  claim  that  the  violation  of  the  ordinance  con- 
stituted contributory  negligence. 

Trial — Instructions — Ignoring  Issues. — In  an  action  by  a  street 
car  conductor  for  personal  injuries  from  the  derailment  of  a  car 
through  an  alleged  defective  rail,  in  which  there  was  evidence  that 
the  car  was  running  at  an  excessive  rate  of  speed,  but  also  evidence 
that  that  rate  of  speed  was  required  by  the  schedule  time,  an  instruc- 
tion implying  that  plaintiff  could  not  recover  if  he  was  in  control  of 
the  car  and  if  it  was  being  run  at  a  greater  speed  than  was  allowed 
by  ordinance  was  erroneous,  because  ignoring  the  question  of  de- 
fendant's orders  as  to  speed. 

Appeal  from  St.  Louis  Circuit  Court;  Daniel  G.  Taylor, 
Judfife. 

Action  by  Bascom  Moore  agfainst  the  St.  Louis  Transit  Com- 
pany. From  a  judgement  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

♦See  foot-notes  appended  to  Fuller  v.  Tremont  Lumber  Co.  (La.), 
17  R.  R.  R.  710,  40  Am.  &  Eng.  R.  Cas.,  N.  S..  710;  foot-notes  ap- 
pended to  Cole  V.  St.  Louis  Transit  Co.  (Mo.),  17  R.  R.  R.  583,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  583;  foot-note  appended  to  Gila 
Valley,  etc.,  Ry.  Co.  v.  Lyon  (Ariz.),  16  R.  R.  R.  745,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  745;  foot-notes  appended  to  Virginia  &  S.  W.  Ry. 
Co.  V.  Bailey  (Va.),  15  R.  R.  R.  795,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
795. 
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Boyle,  Priest  &  Lehmann,  Geo.  W.  Basley,  and  Edward  T. 
Miller,  for  appellant. 

Ernest  E.  Wood,  for  respondent. 

Valliant,  J.  Plaintiff  was  in  the  service  of  the  defendant  in 
the  capacity  of  a  street  car  conductor.  On  August  20,  1902,  the 
car  on  which  plaintiff  was  serving  jumped  the  track  and  turned 
over,  throwing  him  out  and  severely  injuring  him.  The  amended 
petition  charges  that  the  accident  was  caused  by  a  "broken,  worn, 
and  defective  rail"  in  defendant's  track,  of  which  defendant  had 
or  ought  to  have  had  notice  and  negligently  failed  to  repair. 

The  testimony  for  the  plaintiff  tended  to  prove  as  follows: 
The  defendant  has  a  double-track  street  railroad  along  Grand 
avenue.     Going  south  there  is  a  curve  towards  the  east  in  the 
tracks  to  conform  to  the  curve  of  the  street,  extending  from 
Alberta  to  Osage  street.    It  is  not  a  sharp  curve,  as  if  turning 
at  a  right  angle  into  a  cross-street,  but  a  long  curve,  the  precise 
ang^le  of  which  was  not  shown.     On  August  20,  1902,  the  car 
on  which  plaintiff  was  conductor  was  going  south.     When  it 
struck  this  curve  it  jumped  the  track,  and  after  running  along  on 
the  ground  for  the  length  of  the  car  or  more  it  turned  over  on 
its  side.    It  was  a  summer  car  with  crosswise  seats.    The  plain- 
tiff was  standing  between  the  second  and  third  seats  from  the 
rear,  he  was  thrown  to  the  ground,  and  part  of  the  car  fell  on 
him  and  inflicted  serious  injuries,  the  details  of  which  it  is  un- 
necessary to  mention,  since  no  point  on  that  account  is  made  in 
the  brief  of  appellant.    The  rail  in  the  track  at  that  point  was 
much  worn — rounded,  as  one  witness  said;  flattened,  as  another 
said ;  badly  worn,  as  others  expressed  it — rendering  it  less  capable 
of  holding  the  car,  and  liable  to  cause  such  an  accident.    Several 
other  cars  had  shortly  before  this  been  derailed  as  this  was  at 
that  point.    This  condition  had  existed  for  two  months  or  more, 
and  was  known  for  that  length  of  time  to  the  defendant's  road- 
master,  who  had  called  the  attention  of  some  of  the  motormen 
to  it  and  had  cautioned  them  to  be  careful  to  run  slowly  through 
that  curve.     Cars  could  be  run,  using  care,  at  a  rate  of  6  or  8 
miles  an  hour,  safely  through  the  curve,  and  the  plaintiff  had  for 
months  past  been  daily  going  through  it  safely  with  his  car,  and 
had  done  so  several  times  that  day.     Not  all  of  the  plaintiff's 
witnesses  testified  that  the  rails  were  badly  worn ;  some  of  them 
said  they  were  only  slightly  worn;  one  said  that  even  a  new 
curve  rail  would,  in  a  short  while,  become  slightly  worn.    At  the 
time  of  the  accident  this  car  was  running  10  or   12  miles  an 
hour,  but  it  was  within  the  schedule  time.     The  motorman  tes- 
tified that  as  he  approached  the  curve  he  slowed  down.    He  did 
not  state  just  how  fast  he  was  going  when  he  struck  the  curve, 
but  did  say  it  was  over  6  miles  an  hour  and  faster  than  a  man 
would  walk. 

Defendant  introduced  in  evidence  the  original  petition  of  the 
plaintiff,  in  which,  in  addition  to  the  defective  rail  as  charged 
in  the  amended  petition,  it  was  alleged  that  the  car  was  running 
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at  the  rate  of  25  miles  an  hour  in  violation  of  a  city  ordinance 
forbidding:  it  to  run  faster  than  8  miles  an  hour,  and  also  that 
the  car  was  defective.  Defendant  also  introduced  the  city  ordi- 
nance referred  to,  and  the  following  rules  of  the  company: 
"Reduce  speed  of  car  to  a  walk  before  entering  a  curve/'  etc. 
'*The  conductor  will  have  full  charge  of  the  car  when  on  duty, 
excepting  such  work  as  pertains  to  the  care  and  operation  of 
the  motor,  and  the  motorman  is  expected  to  obey  his  orders  by 
bell  or  otherwise."  Defendant  also  introduced  evidence  tending: 
to  show  that  the  rails  at  that  point  were  but  slightly  worn,  and 
cars  could  and  did  safely  pass  through  the  curve  at  a  rate  of  6 
or  8  miles  an  hour.  An  expert  witness  for  defendant  testified 
that,  if  a  car  running  10  or  12  miles  an  hour  should  be  derailed 
going  into  a  curve,  it  would  be  owing  to  the  speed  of  the  train, 
and  would  not  indicate  a  defective  rail. 

At  the  close  of  the  plaintiff's  case,  and  again  at  the  close  of 
all  the  evidence,  the  defendant  asked  an  instruction  looking  to 
a  nonsuit,  which  was  refused,  and  exception  taken.  The  trial 
resulted  in  a  verdict  for  the  plaintiff  for  $5,000,  and  defendant 
appealed. 

1.  There  was  substantial  evidence  tending  to  show  that  the 
proximate  cause  of  the  accident  was  the  defective  rail ;  and  whilst 
the  evidence  also  shows  that,  even  with  the  defect,  the  car  could 
have  been  moved  through  the  curve  if  care  had  been  taken  to 
sufficiently  slow  down  the  speed  before  striking  the  defective 
rail,  yet  there  was  sufficient  evidence  to  justify  the  jury  in  con- 
cluding that  there  would  have  been  no  accident  if  the  rail  had 
been  in  proper  condition.  Conceding  that  the  motorman  was 
negligent  in  running  into  the  curve  faster  than  he  should  (al- 
though that  does  not  clearly  appear),  still  there  is  nothing  in. the 
plaintiff's  evidence  to  show  that  the  rate  at  which  he  was  going 
would  have  produced  the  result  if  the  rail  had  been  in  proper 
,  condition.  If  the  motorman  was  negligent  in  this  respect,  the 
most  that  can  be  said  of  it  is  that  his  negligence  united  with 
that  of  the  defendant  to  cause  the  accident.  A  master  is  liable 
to  his  servant  who  is  injured  by  the  master's  negligence,  even 
though  the  negligence  of  a  fellow  servant  of  the  one  injured 
contributed  to  the  result.  Cole  v.  Transit  Co.,  183  Mo.  81. 
loc.  cit.  94,  81  S.  W.  1,138,  and  cases  there  cited.  If  the  car 
was  run  into  the  curve  at  a  rate  of  speed  that  was,  under  the 
circumstances,  negligent,  it  was  not  the  fault  of  the  plaintiff,  the 
conductor,  because  although  under  the  rules  of  the  company  he 
had  general  charge  of  the  car,  yet  it  was  not  in  the  nature  of  his 
duties  to  direct  the  speed  of  the  car  at  every  point.  His  duties 
were  to  be  elsewhere  than  on  the  front  platform,  and  otherwise 
than  observing  the  track  and  noting  when  to  slow  down  and 
when  to  increase  speed.  Those  duties  in  their  detail  naturally 
belonged  to  the  motorman,  and  by  the  rules  of  the  company  read 
in  evidence  were  expressly  excepted  from  the  duties  of  the 
conductor.    It  may  be  that  the  conductor  would  have  authority, 
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when  a  condition  arose  that  required  it,  to  order  the  motorman 
to  slow  or  speed  the  car,  but  such  authority  would  not  imply 
that  he  was  expected  to  direct  the  speed  of  the  car  at  every 
point,  or  when  there  was  nothing  especial  arising  to  call  for  an 
interposition  of  his  authority.  The  ne^ligfence  of  the  motorman, 
therefore,  if  there  was  such  neg^lig^ence,  was  not  the  negligence 
of  the  conductor.  The  court  did  not  err  in  refusing  the  instruc- 
tion looking  to  a  nonsuit. 

2.   At  the  request  of  the  plaintiff  the  court  gave  this  instruc- 
tion:   "The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff  was  employed  as  a  conductor  on  one 
of  the  cars  owned  and  operated  by  the  defendant,  and  that  he 
was  injured  by  reason  of  the  car  leaving  the  track  on  account  of 
a  defective  rail  of  the  said  track,  and  not  through  or  on  account 
of  any  fault  on  his  part,  they  should  find  in  favor  of  the  plaintiff 
and  against  the  defendant,  provided  they  further  find  that  the 
defendant  company  knew,  or  could  by  the  exercise  of  ordinary 
care  have  known,  of  the  existence  of  the  defective  rail  on  the 
said  track  for  a  sufficient  length  of  time  prior  to  the  accident 
for  them  to  have  made  necessary  repairs."    This  was  the  only 
instruction  given  that  informed  the  jury  as  to  what  facts  were 
necessary  to  be  found  in  order  to  authorize  a  verdict  for  the 
plaintiff,  the  chief  of  which  was  that  the  car  left  the  track  on 
account  of  a  defective  rail.     There  were  10  instructions  given 
at  the  request  of  the  defendant,  in  one  of  which  the  jury  were 
expressly  told  that  the  only  negligence  charged  was  the  defective 
rail  and  failure  to  repair  it  within  a  reasonable  time  after  notice, 
and  unless  they  found  that  defendant  was  guilty  of  that  negli- 
gence the  verdict  could  not  be  for  the  plaintiff,  although  the 
jury  should  find  that  defendant  was  negligent  in  some  other 
respect.     These  instructions  took  the  mind  of  the  jury  away 
from  all  other  questions  of  defendant's  negligence  except  that 
relating  to  the  alleged  defective  rail. 

The  criticisms  that  appellant  makes  of  the  instruction  given 
at  the  request  of  the  plaintiff  are  (a)  that  it  assumes  that  the 
rail  was  defective;  (b)  it  leaves  out  of  view  the  jiegligence  of 
the  motorman;  (c)  that  it  conflicts  with  instructions  4  and  S 
given  for  defendant.  The  instruction  is  not  subject  to  the 
interpretation  that  it  assumes  that  the  rail  was  defective.  It 
leaves  that  fact  to  be  found  from  the  evidence,  and  makes  its 
finding  essential  to  the  plaintiff's  right  to  recover.  It  does  leave 
out  of  view  supposed  contributory  negligence  of  the  motorman 
and  charges  the  plaintiff  with  the  consequence  of  his  own  fault 
only,  if  any  is  found,  and  in  that  the  instruction  is  correct.  And 
this  instrtrction  does  conflict  with  instructions  4  and  S  given  for 
defendant;  but  those  instructions  were  wrong.  They  told  the 
jury  that  if  the  car  was  under  the  control  of  the  plaintiff  as  con- 
ductor, or  under  the  joint  control  of  the  conductor  and  motor- 
man,  and  was  being  run  at  a  greater  speed  than  the  ordinance 
allowed,  and  that  the  speed  contributed  to  the  derailment,  the 
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plaintiff  could  not  recover.  Those  instructions  not  only  hold  the 
plaintiff  liable  for  the  contributory  negligence  of  his  fellow  serv- 
ant, but  imply  that  it  was  the  plaintiff's  duty  to  see  that  the 
ordinance  was  obeyed  without  reference  to  what  his  master's 
orders  in  that  respect  might  have  been.  There  was  some  evidence 
tending  to  show  that  IS  miles  an  hour  was  the  schedule  time  on 
that  part  of  Grand  avenue.  When  it  is  a  question  between  the 
master  and  the  servant,  the  master  cannot  hold  the  servant  re- 
sponsible for  obeying  his  own  order.  An  instruction,  therefore, 
assuming  it  to  be  the  servant's  duty  to  obey  the  city  ordinance, 
should  not,  in  a  suit  between  the  master  and  the  servant,  ignore 
a  question  of  the  master's  order  on  the  subject,  if  there  was 
evidence  on  that  point. 

We  find  no  error  in  the  record  of  which  the  appellant  can 
complain.    The  judgment  is  affirmed.    All  concur. 


Union  Pac.  R.  Co.  v.  Brown. 

(Supreme  Court  of  Kansas,   March   10,   1906.) 

[84  Pac.  Rep.  1023.] 

Negligence — ^Trial — Question  for  Court  or  Jury. — When  the  facts, 
upon  which  a  question  of  negligence  depends,  are  in  dispute,  the 
question  is  one  to  be  answered  by  the  jury  under  proper  instructions; 
but  where  the  facts  are  not  in  dispute  and  only  one  inference  or 
deduction  is  to  be  drawn  from  them  it  presents  a  question  of  law 
for  the  courts.  Dewald  v.  K.  C,  Ft.  S.  &  G.  R.  Co.,  24  Pac  1101,  44 
Kan.  586. 

Carriers — Negligence.* — When  a  passenger  train  of  vestibuled 
coaches  is  approaching  near  to  a  depot  station  where  passengers  are 
to  leave  the  train,  and  after  the  brakemen  have  called  the  name  of 
the  station  to  passengers  who  may  desire  to  alight,  it  is  not  negli- 
gence for  the  trainmen  to  open  the  side  door  and  the  floor  door  of  a 
vestibuled  coach,  and  to  leave  them  till  the  station  is  reached. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Dickinson  County;  O.  L.  Moore, 
Judgfe. 

Action  by  Eleranda  A.  J.  Brown  against  the  Union  Pacific  Rail- 
road Company.  Judgment  for  plaintiff,  defendant  bringfs  error. 
Reversed. 

This  action  was  broug^ht  by  defendant  in  error  against  the 
plaintiff  in  error  to  recover  damag^es  for  the  ne^lig^ence  of  the 
railroad  company  and  its  employees  resulting  in  the  death  of  her 
husband,  J.  W.  Brown.  A  trial  was  had  to  a  jury  which  returned 
a  verdict  in  favor  of  the  plaintiff,  Mrs.  Brown,  for  $1,000  dam- 

♦For  the  authorities  in  this  series  on  the  subject  of  a  carrier  of 
passengers'  duties  and  liabilities  with  respect  to  opening  and  closing: 
car  doors,  see  foot-notes  appended  to  Weinschenck  v.  New  York, 
etc..  R.  R.  (Mass.),  19  R.  R.  R.  722,  42  Am.  &  Eng.  R.  Cas.,  N.  S.. 
722. 
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a^nes.  Each  party  filed  a  motion  for  a  new  trial  both  of  which 
were  overruled,  and  judgment  in  accordance  with  the  verdict  was 
rendered  agfainst  the  company,  and  it  brings  the  case  here  for 
review. 

N.  H.  Loomis,  R,  W.  Blair,  and  H.  A,  Scandrett,  for  plaintiff 
in  error. 

E.  C.  Little  {S.  S.  Smith,  of  counsel),  for  defendant  in  error. 

Smith,  J.  The  husband  of  plaintiff  below  was  returning  from 
Kansas  City  to  his  home  station,  Abilene,  in  a  train  of  vestibuled 
coaches  on  the  Union  Pacific  Railroad.  Within  a  short  distance 
of  the  station  at  Abilene  the  whistle  was  sounded,  and  a  brake- 
man  went  through  the  smoking  car,  at  least,  and  called  the  name 
of  the  station.  A  witness,  who  had  been  asleep  in  the  smoking 
car,  was  awakened  by  the  whistle,  or  by  the  call  of  the  brakeman 
and  arose,  put  on  his  overcoat,  and  went  to  the  rear  end  of  that 
car  and,  looking  through  the  glass  in  the  rear  door  of  the  car,  saw 
the  deceased  standing  within  the  vestibule  of  the  smoking  car 
and  also  saw  that  the  side  and  floor  doors  of  the  vestibule  on  the 
same  side  of  the  train  as  Abilene  station  were  open.  The  vesti- 
bule was  light  and  the  deceased  could,  if  he  looked,  have  seen 
that  the  vestibule  was  open.  The  witness  looked  in  another 
direction,  perhaps  for  a  drink  of  water,  for  only  a  short  time,  and 
when  he  again  looked  into  the  vestibule  the  deceased  was  gone. 
Soon  after  the  train  had  passed  the  deceased  was  found,  his  legs, 
lyin^  across  the  north  rail  of  the  track,  cut  off  and  he  was  other- 
wise mangled.  He  died  in  a  few  hours.  This  is  all  the  evidence 
shows  as  to  the  cause  of  the  accident.  It  is  not  shown  who 
opened  the  vestibule,  nor  is  it  shown  whether  the  deceased  was 
walking  in  his  sleep  or  whether  he  was  awake  and  alert — whether 
he  walked  off  the  train  or  whether  he  fell  off.    All  is  conjecture. 

The  burden  of  showing  negligence  is  generally  upon  the  plain- 
tiff who  asserts  it  as  his  ground  of  recovery,  but  where  there  are 
no  witnesses  to  a  death  which  occurs  to  a  passenger  of  a  common 
carrier  for  hire  and  circumstances  are  proven  sufficient  to  jus- 
tify the  conclusion  that  the  cause  of  the  death  was  wrongful  the 
jury  may  infer  ordinary  care  and  caution  on  the  part  of  the 
injured  person  from  the  love  of  life  and  the  instinct  of  self- 
preservation.  Is  there  then,  enough  evidence  in  this  case  to 
justify  the  inference  that  the  death  was  caused  or  contributed  to 
by  any  wrongful  act  on  the  part  of  the  trainmen?  All  that  they 
did — ^all  the  movements  of  the  train — were  susceptible  of  proof. 
It  is  the  movements  and  cause  of  the  movements  of  the  deceased 
which  are  conjectural.  The  only  witness  whose  knowledge  of 
the  circumstances  is  at  all  intimately  connected  with  the  accident 
is  sheriff  Baker,  who  stood  upon  the  floor  of  the  car  with  only 
a  door  between  him  and  the  floor  of  the  vestibule  where  the  de- 
ceased stood,  and,  as  his  attention  was  almost  immediately  called 
to  the  disappearance  of  the  deceased,  he  could  not  have  failed  to 
remember  any  sudden  lurching,  sudden  stoppings  or  starting  of 
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the  car  which  would  have  accounted  for  the,  to  him,  mysterious 
disappearance  of  the  deceased.  An  illegally  high  rate  of  speed 
is  one  of  the  grounds  upon  which  negligence  is  imputed  to  the 
railroad  company  and  there  is  evidence  that  the  train,  at  the 
time  of  the  accident,  was  moving  at  12  to  15  miles  per  hour 
while  the  ordinance  of  the  city  prohibited  a  greater  speed  than 
10  miles  per  hour  within  the  city  limits.  There  is  no  evidence, 
however,  that  this  was  a  contributing  cause  of  the  accident. 
Inferentially  the  evidence  of  Baker  is  to  the  contrary. 

The  plaintiff  produced  all  the  evidence  relating  to  negligence 
that  was  produced  and  there  is  no  conflict  as  to  any  fact.    Where 
there  is  a  conflict  of  evidence,  and  the  facts  are  in  dispute ;  negli- 
gence is  a  question  of  fact  for  the  jury  under  proper  instructions  ; 
but  where  the  facts  are  undisputed  and  only  one  inference  is  to 
be  drawn  from  them  negligence  is  a  question  of  law   for    the 
courts.    Dewald  v,  K.  C,  Ft.  S.  &  G.  R.  Co.,  44  Kan.  586,  24 
Pac.  1101.    Since,  then,  no  fault  is  shown  in  the  running  or  man- 
agement of  the  train  which  is  shown  to  have  caused  or  con- 
tributed to  the  accident,  there  remains  only  to  consider  whether 
or  not  the  opening  of  the  vestibule  or  leaving  it  open  ^constitutes 
negligence  on  the  part  of  the  trainmen.     In  the  absence  of  evi- 
dence as  to  when  and  by  whom  the  vestibule  was  opened,  we  as- 
sume that  it  was  opened  by  one  of  the  trainmen  whose  duty  it 
was  to  open  it  at  the  proper  time  to  enable  passengers  to  enter  or 
leave  the  train  at  the  station.     Whether  it  was  open  for  a  con- 
siderable length  of  time  before  the  witness,  Baker,  saw  it  after 
he  had  been  aroused  from  sleep  by  the  station  call,  had  put  on 
his  overcoat  and  gone  to  the  rear  end  door  of  the  smoker,  is 
immaterial  in  this  case.     It  had  neither  caused  nor  contributed 
to  any  injury  prior  to  that  time.     We  will  then  assume  that  it 
had  been  opened  just  prior  to  the  time  Mr.  Baker  saw  it  open, 
and  after  the  brakeman,  by  calling  the  station,  had  notified  the 
passengers,  desiring  to  leave  the  train  at  Abilene,  to  be  prepared 
to  do  so.    As  a  question  of  law,  does  it  endanger  the  safety  of  the 
passengers,  desiring  to  leave  the  train  at  Abilene,  to  be  prepared 
at  such  time?    On  the  other  hand  is  it  not  the  only  orderly  and 
proper  way  to  conduct  the  business  for  the  safety  and  convenience 
of  the  passengers  ?    It  is  in  evidence  in  this  case  and  is  a  matter 
of  general  knowledge  that,  on  fast  trains  especially,  when  they 
hear  their  station  called,  passengers,   who  **don't   forget   their 
packages,"  get  their  belongings  and  go  into  the  vestibule  pre- 
pared to  alight  immediately  upon  the  stopping  of  the  train.    It  is 
also  generally  known  that  incoming  passengers  are  detained  un- 
til the  outgoing  have  alighted.     If  the  vestibule  must  be  kept 
closed  until  the  train  comes  to  a  full  stop  it  would  often  be  diffi- 
cult to  open  it  at.  all.     It  would  delay  trains  and  discommode 
passengers.    Passengers  at  such  time  enter  a  vestibule  expecting 
to  see  the  exit  open  and,  if  they  find  it  closed,  immediately  seek 
another. 

That  a  passenger  may  fall  from  an  exit  opened  for  his  accom- 
modation, as  possibly  the  deceased  did  in  this  case,  is  no  argu- 
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ment  against  the  timely  opening.  There  is  danger  in  every  step 
of  life  from  the  first  toddling  effort  of  the  infant  to  the  last  of 
the  octogenarian;  danger  in  standing,  danger  in  sitting,  danger 
in  lying,  danger  in  eating,  danger  in  fasting,  danger  in  sleeping, 
danger  in  waking.  There  is  no  moment  of  life,  active  or  in- 
active, on  land  or  on  sea  when  danger  is  not  near.  It  is  omni- 
present. When  we  consider  how  easily  we  fall,  what  trifling  in- 
cidents, what  invisible  microbes,  end  our  lives,  it  is  a  wonder  we 
ever  take  the  first  step ;  it  is  a  miracle  that  we  attain  three  score 
and  ten  years,  not  to  mention  100.  Since  danger  can  in  no  way 
and  nowhere  be  absolutely  avoided  it  would  be  unreasonable  to 
impose  upon  a  common  carrier  the  discontinuance  of  a  practice 
or  mulct  it  in  damages  for  the  doing  of  an  act  which  accommo- 
dates and,  by  saving  them  time,  lengthens  the  lives  of  thousands 
because  in  one  instance  it  may  have  contributed  to  the  shortening 
of  the  life  of  one.  It  is  necessary  to  the  efficient  and  orderly 
conduct  of  the  business  of  carrying  passengers  in  vestibuled 
railway  coaches  and  necessary  for  the  convenience  and  accom- 
modation of  the  passengers  that  the  vestibules  be  opened  before 
the  stopping  of  trains  at  stations  and,  as  the  practice  does  not 
expose  the  passengers  to  any  considerable  danger,  the  opening 
of  a  vestibule  at  any  time  after  the  usual  call  for  a  station  is 
not,  under  ordinary  circumstances,  and  was  not  in  this  case,  per 
se  negligence. 

The  judgment  of  the  district  court  is  reversed,  and  the  case  is 
remanded.     All  the  Justices  concurring. 


Southern  Ry.  Co  v.  Grizzle.    O'Neal  v.  Same. 

m 

(Supreme  Court  of  Georgia,  Jan.  13,  1906.) 
[53  S.   E.   Rep.   244.] 

Railroads — ^Accident  at  Crossing — Liability  of  Engineer.* — The  act 
of  a  railroad  engineer  in  running  a  train  over  a  public  road  crossing, 
in  violation  of  the  requirements  of  the  blowpost  law,  is  not  a  mere 
nonfeasance  of  the  agent,  but  is  a  misfeasance,  which  renders  him 
individually  liable  to  persons  injured  as  a  result  of  such  conduct. 

Same — ^Joint  Liability — Engineer  and  Railroad  Company.f — A  rail- 
way company  and  its  engineer  may  be  jointly  sued  for  a  negligent 
homicide,  where  the  negligence  of  the  company  results  solely  from 
the  act  and  conduct  of  the  engineer. 

Venue— Action  for  Personal  Injuries — County  of  Accident. — A  for- 
eiRn  railroad  company  operating  in  this  state  and  an  engineer  in  its 
employment  may  be  jointly  sued  in  the  county  in  which  the  cause  of 
action  originated,  even  though  the  residence  of  the  engineer  be  in 
another  county  in  this  state. 

Removal  of  Causes — Separable  Controversy. — The  petition,  when 
considered  in  its  entirety,  sought  a  recovery  solely  upon  the  ground 
tnat  the  engineer  had  failed  to  comply  with  the  requirements  of  the 

See  note  at  end  of  case. 
jSee  foot-notes   appended   to    Illinois    Cent.    R.    Co.    v.    Houchins 
(Ky.),  18  R.  R.  R.  850,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  850. 
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blowpost  law.  The  averments  in  reference  to  the  location  of  the 
warehouses  near  the  crossing  were  made  as  a  matter  of  inducement, 
and  not  as  a  ground  of  recovery,  and  these  allegations  did  not  make 
a  separable  controversy  between  the  railway  company  and  the  plain- 
tiflF.  As  the  engineer  was  a  resident  of  the  state  of  Georgia,  tHe  re- 
fusal of  the  judge  to  pass  an  order  removing  the  case  to  the  Circuit 
Court  of  the  United  States  was  not  erroneous. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Gwinnett  County;  R.  B.  Russell. 
Jud^e. 

Action  by  America  H.  Grizzle  against  T.  A.  O'Neal  and  the 
Southern  Railway  Company.  From  an  order  overruling  a  de- 
murrer to  the  complaint,  O'Neal  brings  error.  From  an  order 
refusing  to  remove  the  case  to  the  Circuit  Court  of  the  United 
States,  the  railway  company  brings  error.     Affirmed. 

Mrs.  America  H.  Grizzle  filed  her  petition  to  the  superior 
court  of  Gwinnett  County,  alleging  in  substance  that  the  South- 
ern Railway  Company  is  a  corporation  operating  a  line  of  railway 
in  and  through  the  county  of  Gwinnett,  having  an  agent  and 
agency  therein,  and  is  doing  business  in  said  county ;  that  T.  A. 
O'Neal  is  a  resident  of  Fulton  county;  that  petitioner's  husband, 
Henry  M.  Grizzle,  was  killed  by  the  negligence  of  the  railway 
company  and  of  O'Neal,  who  was  the  engineer  in  charge  of  the 
train,  while  the  train  was  being  operated  over  a  public  road 
crossing  in  the  corporate  limits  of  Norcross,  in  the  county  of 
Gwinnett;  and  damages  for  the  homicide  were  laid  at  $30,0CX). 
It  was  alleged  that  at  this  crossing  the  railway  company  had 
three  tracks,  and  the  road  upon  which  the  plaintiff's  husband  was 
traveling  passed  over  all  of  these  tracks;  that  the  intersection 
of  the  road  and  the  tracks  was  on  the  east  side  of  the  public  road 
and  of  the  railroad ;  that  two  warehouses,  within  two  feet  of  the 
tracks,  obstructed  the  view  and  sound  of  approaching  trains ;  and 
that  the  train  in  question  came  from  behind  the  two  warehouses 
without  any  warning  of  its  approach,  running  at  a  speed  of  50 
or  60  miles  an  hour,  striking  the  husband  of  petitioner  and  in- 
stantly killing  him.  It  is  alleged  that  no  bell  was  rung  nor 
whistle  sounded,  nor  the  speed  of  the  train  checked,  and  that 
the  requirements  of  the  blowpost  law  were  entirely  disregarded 
by  the  engineer.  It  is  also  alleged  that  O'Neal  had  been  in  the 
employ  of  the  company  for  a  long  time,  and  that  the  alleged 
negligence  of  the  company  was  the  act  of  O'Neal,  which  is  al- 
leged to  be  the  joint  negligence  of  both  defendants.  Process  is 
prayed  against  the  railway  company  and  O'Neal.  To  this  peti- 
tion O'Neal  filed  a  demurrer,  on  the  grounds  that  there  was 
no  cause  of  action  set  forth ;  that  the  suit  was  improperly 
brought  in  Gwinnett  county,  as  it  should  have  been  brought  in 
the  county  of  Fulton,  which  is  the  county  of  his  residence;  that 
no  acts  of  negligence  were  charged  to  him  except  such  as  were 
charged  to  have  been  done  by  him  as  the  servant  of  the  railway 
company,  and  for  that  reason  he  could  not  be  sued  jointly  with 
the  railway  company;  that  the  suit  was  based  on  the  statutory 
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rig:ht  to  recover  against  the  railway  company,  and  there  is  no 
common-law  or  statutory  right  authorizing  him  to  be  joined  as  a 
codefendant.  This  demurrer  was  overruled,  and  O'Neal  ex- 
cepted. 

The  railway  company  filed  a  petition  asking  that  the  case  be 
removed  to  the  Circuit  Court  of  the  United  States  for  the  North- 
em  District  of  Georgia.  This  petition  alleged  that  the  declara- 
tion did  not  charge  O'Neal  with  any  actionable  wrong;  that  he 
was  merely  a  nominal  party,  joined  for  the  purpose  of  prevent- 
ing a  removal  of  the  case;  that  the  declaration  makes  a  case 
involving^  separable  controversies  between  the  plaintiff  and  the 
railway  company,  citizens  of  different  states,  in  that  there  is  a 
distinct  charge  of  negligence  against  the  railway  alone  sufficient 
to  give  rise  to  a  cause  of  action ;  that  the  plaintiff  was  a  resident 
and  citizen  of  the  state  of  Georgia;  and  that  the  railway  com- 
pany was  a  corporation  under  the  laws  of  Virginia,  and  a  resident 
and  citizen  of  that  state,  and  a  nonresident  of  the  state  of  Geor- 
gia. The  court  refused  to  pass  an  order  removing  the  case  to 
the  Circuit  Court  of  the  United  States,  and  to  this  ruling  the 
railway  company  excepted. 

Jno.  J,  Strickland  and  /.  /.  IVinn,  for  plaintiffs  in  error. 
Atkinson  &  Born,  for  defendant  in  error. 

Cobb,  P.  J.  1.  An  agent  is  not  ordinarily  liable  to  third  per- 
sons for  mere  nonfeasance.  Kimbrough  v,  Boswell,  119  Ga. 
201,  45  S.  E.  977.  An  agent  is,  however,  liable  to  third  persons 
for  misfeasance.  Nonfeasance  is  the  total  omission  or  failure 
of  the  agent  to  enter  upon  the  performance  of  some  distinct  duty 
or  undertaking  which  he  has  agreed  with  his  principal  to  do. 
Misfeasance  means  the  improper  doing  of  an  act  which  the 
agent  might  lawfully  do;  or,  in  other  words,  it  is  the  performing 
of  his  duty  to  his  principal  in  such  a  manner  as  to  infringe  upon 
the  rights  and  privileges  of  third  persons.  Where  an  agent  fails 
to  use  reasonable  care  and  diligence  in  the  performance  of  his 
duty,  he  will  be  personally  responsible  to  a  third  person  who  is 
injured  by  such  misfeasance.  The  agent's  liability  in  such  cases 
is  not  based  upon  the  ground  of  his  agency,  but  upon  the  ground 
that  he  is  a  wrongdoer,  and  as  such  he  is  responsible  for  any 
injury  he  may  cause.  When  once  he  enters  upon  the  perform- 
ance of  his  contract  with  his  principal,  and  in  doing  so  omits,  or 
fails  to  take  reasonable  care  in  the  commission  of,  some  act  which 
he  should  do  in  its  performance,  whereby  some  third  person  is  in- 
jured, he  is  responsible  therefor  to  the  same  extent  as  if  he  had 
committed  the  wrong  in  his  own  behalf.  See  2  Clark  &  Skyles 
on  Agency,  1297  et  seq. 

Misfeasance  may  involve  also  to  some  extent  the  idea  of  not 
doing,  as  where  an  agent  engaged  in  the  performance  of  his  un- 
<lertaking  does  not  do  something  which  it  is  his  duty  to  do  under 
the  circumstances,  or  does  not  take  that  precaution,  or  does  not 
exercise  that  care,  which  a  due  regard  to  the  rights  of  others 
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requires.    All  this  is  not  doings,  but  it  is  not  the  not  doing:  of  that 
which  is  imposed  upon  the  a^ent  merely  by  virtue  of  his  relation, 
but  of  that  which  is  imposed  upon  him  by  law  as  a  responsible 
individual  in  common  with  all  other  members  of  society.    It   is 
the  same  not  doing:  which  constitutes  actionable  neg^ligfence    in 
any  relation.    Mechem  on  Ag^encv,  §  572.    As  was  said  bv  Grav. 
C.'J.,  in  Osborne  v.  Morg^an,  130  Mass.  102,  39  Am.  Rep.  439: 
"If  the  agfent  once  actually  undertakes  and  enters  upon  the  exe- 
cution of  a  particular  work,  it  is  his  duty  to  use  reasonable  care 
in  the  manner  of  executing:  it,  so  as  not  to  cause  any  injury   to 
third  persons  which  may  be  the  natural  consequences  of  his  acts  ; 
and  he  cannot,  by  abandoning*  its  execution  midway  and  leaving" 
thing:s  in  a  dang:erous  condition,  exempt  himself  from  liability 
to  any  person  who  suffers  injur>-  by  reason  of  his  having^  so  left 
them  without  proper  safeguards.     This  is  not  nonfeasance   or 
doing  nothing,  but  it  is  misfeasance,  doing  improperly.*'    In  that 
case  the  agent  was  held  liable  by  the  fall  of  a  tackle  block  and 
chains  from  an  iron  rail  suspended  from  the  ceiling  of  a  room, 
which  fell,  for  the  reason  that  the  agent  had  suffered  them  to 
remain  in  such  a  manner  and  so  unprotected  that  they  fell  upon 
and  injured  the  plaintiff.     In  Bell  v,  Josselyn,  3  Gray,  309,  63 
Am.   Dec.  742,   Metcalf,  J.,  said:     "Assuming  that  he   was   a 
mere  agent,  yet  the  injury  for  which  this  action  ^yas  broug'ht  was 
not  caused  by  his  nonfeasance,  but  by  his  misfeasance.     Non- 
feasance is  the  omission  of  an  act  which  a  person  ought  to  do; 
misfeasance  is  the  improper  doing  of  an  act  which  a  person 
might  lawfully  do.     The  defendant's  omission  to  examine  the 
state  of  the  pipes     *     *     *    before  causing  the  water  to  be  let 
on  was  a  nonfeasance.    But  if  he  had  not  caused  the  water  to  be 
let  on,  that  nonfeasance  would  not  have  injured  the  plaintiff." 

In  the  present  case  the  failure  of  the  engineer  to  comply  with 
the  requirements  of  the  blowpost  law  was  not  doing,  but  the 
running  of  the  train  over  the  crossing  at  a  hig^h  rate  of  speed 
without  giving  the  signals  required  by  law  was  a  positive  act, 
and  the  violation  of  a  duty  which  both  the  engineer  and  the  rail- 
road company  owed  to  travelers  upon  the  highway.  The  en- 
g^ineer  having  once  undertaken  in  behalf  of  the  principal  to  run 
the  train,  it  was  incumbent  upon  him  to  run  it  in  the  manner 
prescribed  by  law ;  and  a  failure  to  comply  with  the  law,  al- 
though it  involved  an  act  of  omission,  was  not  an  act  of  mere 
nonfeasance,  but  was  an  act  of  misfeasance.  This  view  is 
strengthened  by  the  fact  that  the  blowpost  law  renders  the  en- 
gineer indictable  for  failure  to  comply  with  its  provisions.  The 
allegations  of  the  petition  were  therefore  sufficient  to  charge 
O'Neal  with  a  positive  tort,  for  which  the  plaintiff  would  be 
entitled  to  bring  her  action  against  him. 

2.  The  engineer  may  be  sued,  and  the  railway  company  is  also 
liable  to  suit,  on  account  of  his  conduct.  Can  the  engineer  and 
the  railwav  company  be  jointly  sued,  when  the  sole  ground  of  the 
liability  of  the  railway  company  is  the  act  of  the  eng:ineer  him- 
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self?  While  the  case  of  Central  Railway  Company  v.  Brown, 
113  Ga.  414.  38  S.  E.  989,  84  Am.  St.  Rep.  250,  is  not  identical 
with  this  case  in  its  facts,  it  is  controlling  in  principle.  In  that 
case  the  railway  company  and  a  passeng^er  were  sued  jointly  for 
an  assault  upon  another  passeng^er,  in  which  the  conductor  took 
part.  The  liability  of  the  railway  company  resulted  solely  from 
the  act  of  the  conductor.  It  was  held  that  the  railway  company 
and  the  passeng^er  who  participated  with  the  conductor  in  the 
assault  could  be  jointly  sued.  It  is  unnecessary  to  add  anything 
to  the  reasoning  in  that  case.  It  is  conclusive  upon  the  question 
now  before  us. 

3.    Suits  against  railroad  companies  for  cause  of  action  orig- 
inated, if  the  company  causes  of  action  originating  in  this  state 
must  be  brought  in  the  county  where  he  has  an  agent  in  that 
county.    If  the  foreign  corporation  is  operating  under  a  domestic 
franchise,  and  there  is  no  agent  in  the  county  where  the  cause 
of  action  originated,  suit  may  be  brought  in  the  county  of  the 
residence  of  the  company  owning  the  franchise.    But  if  it  is  not 
operating^  under  a  domestic  franchise,  it  has  no  residence  in  this 
state,  within  the  meaning  of  Civ.  Code  1895,  §  2334.    If  an  ac- 
tion against  such  a  company  is  instituted  in  this  state,  it  must  be 
brought  in  the  county  where  the  cause  of  action  origiitated,  with- 
out reference  to  whether  there  is  an  agent  in  that  county  or  not. 
Hazlehurst  v.  Seaboard  Air  Line  Ry.,  118  Ga.  858,  45  S.  E.  703; 
Coakley  v.  Southern  Ry.  Co.,  120  Ga.  960,  48  S.  E.  372.    The 
petition  alleges  distinctly  that  the  cause  of  action  arose  in  the 
county  of  Gwinnett,  and  that  the  company  has  an  agent  in  that 
county.    A  suit  against  the  company  alone  would  therefore  have 
to  be  brought  in  that  county.    A  suit  against  O'Neal  alone  would 
have  to  be  brought  in  the  county  of  Fulton.     The  Constitution 
declares  that  suits  against  joint  trespassers  residing  in  different 
counties  may  be  tried  in  either  county.    Civ.  Code  1895,  §  5872. 
Here  we  have  a  joint  liability.    O'Neal  resides  in  Fulton  county. 
The  question  is  whether  the   Southern  Railway   Company  has 
such  a  residence  in  Gwinnett  county  that  a  joint  suit  may  be 
maintained  in  that  county  against  it  and  O'Neal,  who  is  a  non- 
resident of  the  county. 

The  determination  of  this  question  depends  upon  whether, 
under  the  laws  of  this  state,  the  Southern  Railway  Company  is  a 
resident  of  Gwinnett  county  within  the  meaning  of  the  constitu- 
tional provision  above  referred  to,  "The  Constitution,  in  fixing 
the  venue  of  suits  against  joint  defendants,  was  intended  to  be 
exhaustive,  and  not  to  leave  a  hiatus  in  which  the  right  to  bring 
a  single  suit  against  joint  defendants  might  be  lost  because  of 
the  want  of  jurisdiction  to  applv  the  remedy."  Cox  v.  Strickland, 
120  Ga.  104,  47  S.  E.  912.  If  the  Southern  Railway  Company 
does  not  reside  in  Gwinnett  county,  within  the  meaning  of  this 
section  of  the  Constitution,  then  the  railway  company  and  O'Neal 
cannot  be  jointly  sued  in  that  county.  Neither  can  they  be 
jointly  sued  in  Fulton  county,  for  the  jurisdiction  depends  not 
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only  .upon  the  residence  of  the  defendants  in  the  county  where 
suit  is  brought,  but  also  upon  the  residence  of  the  other  defendant 
in  another  county  in  this  state;  the  Constitution  declaring-   that, 
"joint  trespassers  residing  in  different  counties''  may  be    sued 
in  either  county.     The  Southern  Railway  Company  is  engaged 
in  doing  business  in  this  state,  and  has  agents  located  here    for 
that  purpose,  and  it  is,  so  far  as  the  right  to  sue  is  concerned,  a 
resident  of  the  state.    Reeves  v.  Southern  Ry.  Co.,  121  Ga.   561, 
49  S.  E.  674.    It  has  a  residence  in  Gwinnett  county,  so  far  as 
the  right  to  bring  a  suit  against  it  for  a  cause  of  action  originat- 
ing in  that  county  is  concerned.     Within  the  true  intent    and 
spirit  of  the  constitutional  provision,  it  therefore  resides  in  Gwin- 
nett county.    So  residing,  it  may  be  sued  there  alone  on  a  cause 
of  action  originating  in  that  county,  or  it  may  be  there  sued 
jointly  with  other  wrongdoers,  who  are  also  residents  of   this 
state  in  other  counties. 

4.   O'Neal  being  a  resideht  of  this  state,  the  right  to  remove 
the  case  to  the  Circuit  Court  of  the  United  States  depends  upon 
whether  there  is  a  separable  controversy  between  the  railway 
company  and  the  plaintiff.    It  is  claimed  that  there  is.    It  is  said 
that  the  railway  company  had  located  two  warehouses  within 
two  feet  of  the  tracks,  and  that  the  warehouses  obstructed  the 
sound  of  approaching  trains,  and  likewise  the  view,  and  that 
this  was  an  act  of  negligence  on  the  part  of  the  railway  com- 
pany, in  which  O'Neal  did  not  at  all  participate,  and  this  act  of 
negligence  made  a  separable  controversy  between  the  plaintiff 
and  the  railway  company,  independent  of  O'Neal's  act  in  failing 
to  comply  with  the  blowpost  law.     We  cannot  concur  in  this 
view.     We  do  not  think  that  the  petition,  properly  construed, 
alleges  that  the  manner   in   which  the   warehouses   were   con- 
structed and  located  was  an  act  of  negligence  on  the  part  of  the 
railway  company.    It  is  nowhere  in  the  declaration  distinctly  al- 
leged as  an  act  of  negligence.     It  is  in  that  part  which  deals 
with  the  question  of  the  exercise  of  proper  care  and  diligence  on 
the  part  of  the  plaintiff's  husband,  and  gives  a  reason  why  he 
was  not  negligent  in  approaching  the  crossing.    The  location  of 
the  warehouses,  and  the  effect  of  the  warehouses  in  obstructing 
the  sound  and  view  of  an  approaching  train,  were  alleged  merely 
by  way  of  inducement,  and  not  as  a  ground  of  recovery.     Con- 
struing the  petition  as  a  whole,  the  plaintiff  seeks  to  recover 
alone  upon  the  negligence  of  the  railway  company  and  engineer 
on  account  of  the  failure  to  comply  with  the  requirements  of  the 
blowpost  law. 

Since  this  case  was  argued,  the  Supreme  Court  of  the  United 
States,  on  January  2,  1906,  in  the  case  of  Alabama  Great  South- 
ern Ry.  Co.  V.  Thompson,  26  Sup.  Ct.  161,  50  L.  Ed.  — ,  ren- 
ered  a  decision  on  the  right  of  removal  in  a  case  similar  in  many 
respects  to  the  one  now  under  consideration.  We  have  had  be- 
fore us  a  certified  copy  of  the  opinion  which  was  prepared  by 
Mr.  Justice  Day.     While  the  court  seems  to  have  left  open  the 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S         457 

Note 

question  as  to  whether  it  would  hold  that  a  suit  against  a  railway 
company  and  an  engineer  upon  facts  similar  to  those  in  the 
present  case  was  properly  brought  as  a  joint  cause  of  action, 
still  it  was  distinctly  held  that,  in  determining  the  question  of 
removal  to  the  Circuit  Court  of  the  United  States,  the  cause  of 
action  must  be  deemed  joint  if  the  pleader  in  the  state  court  has 
made  it  joint;  and  that  there  would  then  be  no  separable  contro- 
versy between  the  railway  company  and  the  plaintiff  which  would 
authorize  a  removal  of  the  case  to  the  federal  court.  The  peti- 
tion in  the  present  case  clearly  sets  forth  a  joint  cause  of  action. 
We  have  reached  the  conclusion  that  under  the  facts  alleged 
there  was  a  joint  cause  of  action.  It  is  clear,  therefore,  that 
the  case  was  not  removable,  if  we  have  construed  the  petition 
properly  as  to  the  location  of  the  warehouses.  We  do  not  think 
there  was  any  error  in  refusing  to  pass  an  order  of  removal. 
Judgment  affirmed.     All  the  Justices  concurring. 

NOTE. 

PERSONAL    LIABILITY    OF    AGENTS    OR    SERVANTS    TO 
THIRD  PERSONS  FOR  INJURIES  FROM  NEGLIGENCE. 

A.  Nonfeasance  and  Misfeasance — Definitions,  458. 

B.  General  Rules  and  Principles,  459. 

1.  Nonfeasance,  459. 

2.  Misfeasance,  461. 

3.  Liability  of  Negligent   Servant  for  Injuries   to   His    Fellow 

Servant,  464. 

C.  Application  of  Rules — Whether  Nonfeasance  or  Misfeasance,  465. 

1.  Agent  or  Servant  Held  Not  Liable,  465. 

2.  Agent  or  Servant  Held  Liable,  468. 

D.  Malfeasance,  472. 

1.  General  Rule,  472. 

2,  Illustrations,  474. 

The  decisions  on  the  questions  involved  in  this  note  are  compara- 
tively few.  Especially  is  this  so' in  regard  to  English  cases.  In  the 
United  States  these  questions  more  frequently  arise,  owing  to  the 
fact  that  in  some  cases  it  is  contended  that  a  resident  employee  has 
been  joined  as  defendant  with  his  master  merely  for  the  purpose  of 
defeating  the  right  of  the  master  to  remove  the  case  to  the  Federal 
court  for  diversity  of  citizenship.  Not  only  is  there  this  paucity  of 
authority,  but  the  authorities  existing  are  far  from  being  satisfactory; 
for,  although  they  generally  agree  as  to  the  general  rules,  they  are 
somewhat  confusing,  and  even  in  some  cases  directly  conflicting  in 
applying  them.  But  we  think  it  will  be  found  from  a  close  examina- 
tion of  the  authorities,  that  it  may  be  stated  as  a  general  rule,  prevail- 
ing, at  least,  in  most  of  the  United  States,  that  an  agent  or  servant 
IS  liable  to  a  third  person  for  injuries  resulting  from  his  negligence, 
whether  of  commission  or  omission,  while  undertaking  or  attempting 
to  perform  a  service  for  his  principal,  if  he  would  be  liable  had  his 
set  or  omission  occurred  when  he  was  under  no  contract  of  em- 
ployment or  agency,  but  was  acting  merely  as  an  individual  member 
oi  society. 

Inconsistent  Decisions. — In  Lough  v.  John  Davis  &  Co.,  30  Wash. 
204,  70  Pac.  491,  it  is  said  in  the  opinion:  "The  attempt  by  the  courts 
to  maintain  this  indistinguishable  distinction  has  led  to  many  incon- 
sistent decisions.    Thus,  in  Albro  v.  Jaquith,  4  Gray  (70  Mass.),  99  (64 
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Am.  Dec.  56),  the  plaintiff  was  not  allowed  to  recover  of  the  superin- 
tendent of  a  canal  company  for  damages  caused  by  neg^lig^ence  in  the 
manaRement  of  the  apparatus  used  for  the  purpose  of  generating^, 
containinf?  and  burning?  infiamable  ffas,  the  superintendent  being:  the 
agent  of  the  company,  and  being  charged  with  carelessly,  negli fluently, 
and  unskillfully  managing  the  business.  It  was  held  that  he  was 
not  charged  with  any  direct  act  of  misfeasance,  but  only  with  non- 
feasance, and  that  there  was  no  redress,  because,  as  the  court  said, 
the  obligation  to  be  faithful  and  diligent  was  founded  in  an  express 
contract  with  his  principal.  As  we  have  before  indicated,  this  -would 
be  equally  true  of  the  acts  of  commission  or  misfeasance  in  his 
stewardship.  But  in  Bell  v.  Josselyn,  3  Gray  (69  Mass.),  309  (63 
Am.  Dec.  741),  also  a  Massachusetts  case,  and  decided  the  same  year, 
it  was  held  that  an  agent  who  negligently  directed  water  to  be  ad- 
mitted to  a  water  pipe  was  liable  to  a  third  person,  because  such 
action  was  misfeasance. 

In  that  case  it  was  not  claimed  that  the  admission  of  water  to  the 
pipe  was  negligent  or  wrongful,  but  the  negligent  act  or  omission 
was  in  allowing  the  pipe  to  become  obstructed,  certainly  as  pure  an 
omission  or  nonfeasance  as  could  be  conceived  of." 

Wharton  on  Negligence — Distinction  between  Nonfeasance  and 
Misfeasance  Not  Maintainable. — In  Wharton  on  Negligence,  sec.  5.3.5, 
the  author  insists  that  the  distinction,  in  this  class  of  cases,  between 
nonfeasance  and  misfeasance,  can  no  longer  be  sustained,  that  "the 
true  doctrine  is,  that  when  an  agent  is  employed  to  work  on  a  par- 
ticular thing,  and  has  surrendered  the  thing  in  question  into  the 
principal's  hands,  then  the  agent  ceases  to  be  liable  to  third  persons 
for  hurt  received  by  them  from  such  thing,  though  the  hurt  is  re- 
motelv  due  to  the  agent's  negligence,  the  reason  being,  that  the 
causal  relation  between  the  agent  and  the  person  hurt  is  broken  by 
the  internosition  of  the  principal  as  a  distinct  center  of  legal  re- 
sponsibilities and  duties,  but  that  wherever  there  is  not  such  inter- 
ruption of  causal  connection,  and  the  agent*s  negligence  directly 
injures  a  stranger,  the  agent  having  liberty  of  action  in  respect  to 
the  injury,  then  such  stranger  can  recover  from  the  agent  damages 
for  the  injury." 

Civil  Law — Delaney  v.  Rochereau  Criticised.^! n  Lough  v.  John 
Davis  &  Co.,  30  Wash.  204,  70  Pac.  491  it  is  said  in  the  opinion: 
"But  the  honorable  judge  who  wrote  the  opinion  in  Delaney  v, 
Rochereau  &  Co.  (34  La.  Ann.  1123).  supra,  was  mistaken  in  his 
announcement  that  the  civil  law  indorsed  the  distinction  upon  which 
his  decision  was  based,  for.  while  the  doctrine  is  stated  in  the  Jus- 
tinian Code  that  no  man  could  usuallv  be  made  liable  for  a  mere 
omission  to  act,  it  was  otherwise  when  the  omission  to  act  involved 
a  neglect  of  dutv.  Domat  argues  that,  as  an  agent  is  at  liberty  not 
to  accept  the  order  and  power  which  are  given  him,  so  he  is  bound,  if 
he  does  accept  the  order,  to  execute  it,  and,  if  he  fail  to  do  so,  he 
will  be  liable  for  the  damages  which  he  shall  have  occasioned  by  hi.*? 
not  acting." 

Abstract  Rule  Nullified.— In  Henshaw  v.  Noble,  7  Ohio  St.  226.  it 
is- said  in  the  opinion:  "It  was  admitted  to  be  true  abstractly,  that 
an  action  on  the  case  for  negligence  cannot  be  maintained  by  a  third 
party  against  an  agent,  where  the  negligence  consists  in  the  omission 
of  a  duty  imposed.  But  this  was  qualified  by  adding  that  where 
there  was  negligence  in  the  doing  of  an  act,  and  injury  to  another,  an 
action  could  be  sustained  against  the  agent.  Now,  if  negligence  be 
the  want  of  proper  care  and  diligence,  the  qualification  would  seem 
to  nullify  the  abstract  rule." 

A.   NONFEASANCE  AND  MISFEASANCE— DEFINITIONS. 

Tn  Van  Antwerp  r.  Linton,  89  Hun  (N.  Y.  Sup.  Ct.),  417,  it  is 
said  in  the  opinion:     "The  distinction  between  nonfeasance  and  mis- 
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feasance  has  been  expressed  by  the  courts  of  this  State  as  follows: 
•If  the  duty  omitted  by  the  a^rent  or  servant  devolved  upon  him 
purely  from  his  agency  or  employment,  his  omission  is  only  of  a 
duty  he  owes  his  principal  or  master,  and  the  master  alone  is  liable. 
While  if  the  duty  rests  upon  him  in  his  individual  character,  and 
was  one  the  law  imposed  upon  him  independently  of  his  af^ency  or 
employment,  then  he  is  liable.'  " 

In  Osborne  z\  Morgan.  130  Mass.  102.  39  Am.  Rep.  437.  it  is  said 
in  the  opinion:  "But  if  the  af?ent  once  actually  undertakes  and  en- 
ters upon  the  execution  of  a  particular  work,  it  is  his  duty  to  use 
reasonable  care  in  the  manner  of  executinp:  it,  so  as  not  to  cause  any 
injury  to  third  persons  which  may  be  the  natural  consequence  of 
his  acts,  and  he  cannot  by  abandoning  its  execution  midway,  and 
leavinjjT  things  in  a  dangerous  condition,  exempt  himself  from  lia- 
bility to  any  person  who  suffers  iniury  by  reason  of  his  havinj?  so 
left  them  without  proper  safeguards.  This  is  not  nonfeasance  or 
doin^  nothing:,  but  it  is  misfeasance,  doinp:  improperly." 

Misfeasance  Preceded  by  Nonfeasance. — In  Bell  r.  Josselyn.  3  Gray 
(69  Mass.>.  309,  63  Am.  Dec.  741.  where  an  ajfent  had  been  charged 
with  nefiflij^ence  in  admittinfi^  water  into  the  pipes  in  a  buildinp:  with- 
out seeinpr  that  they  were  in  a  proper  condition,  Judpre  Metcalf,  in 
delivering:  the  opinion  of  the  court,  said:  "Nonfeasance  is  the  omis- 
sion of  an  act  which  a  person  oupfht  to  do.  misfeasance  is  the  im- 
proper doin^r  of  an  act  which  a  person  mi^ht  lawfully  do,  and 
malfeasance  is  the  doin^  of  an  act  which  a  person  oucfht  not  to  do 
at  all.  The  defendant's  omission  to  examine  the  state  of  the  pipes 
in  the  house  before  causing  the  water  to  be  let  on  was  nonfeasance. 
But  if  he  had  not  caused  the  water  to  be  let  on.  that  nonfeasance 
would  not  have  injured  the  plaintiff.  If  he  had  examined  the  pipes, 
and  left  them  in  a  proper  condition,  and  then  caused  the  letting  on 
of  the  water,  there  would  have  been  neither  nonfeasance  nor  mis- 
feasance. As  the  facts  are.  the  nonfeasance  caused  the  act  to  be 
done  a  misfeasance.  But  from  which  did  the  plaintiff  suffer?  Clearlv 
from  the  act  done,  which  was  no  less  a  misfeasance  by  reason  of  Hs 
beinia:  preceded  by  a  nonfeasance." 

Mechem  on  Agency. — In  Mechem  on  Ajjency.  §  572.  the  author 
says:  "Some  confusion  has  crept  into  certain  cases  from  a  failure 
to  observe  clearly  the  distinction  between  nonfeasance  and  mis- 
feasance. As  has  been  seen,  the  as:ent  is  not  liable  to  strangers  for 
injuries  sustained  by  them  because  he  did  not  undertake  the  per- 
formance of  some  duty,  which  he  owed  to  his  principal  and  impose! 
npon  him  by  his  relation,  which  is  nonfeasance.  Misfeasance  may 
involve,  also,  to  some  extent  the  idea  of  not  doing,  as  where  the 
agent  while  engaged  in  the  performance  of  his  undertaking  does  not 
do  somethin<7  which  it  was  his  duty  to  do  under  the  circumstances, 
does  not  take  that  precaution,  does  not  exercise  that  care,  which 
a  due  regard  for  the  rights  of  others  requires.  All  this  is  not  doing, 
but  it  is  not  the  not  doine  of  that  which  is  imnosed  unon  the  agent 
merelv  bv  virtue  of  his  relation,  but  of  that  which  is  imnosed  unon 
bim  hv  law  as  a  responsible  individual  in  commr>n  with  all  oth'^r 
members  of  society.  It  is  the  not  doing  which  constitutes  actionable 
negligence  in  any  relation." 

B.    GENERAL  RULES  AND  PRINCIPLES. 

1.    Nonfeasance. 

The  authorities  are  unanimous  in  declaring  it  to  be  a  general  rule 
that  an  agent  or  servant  cannot  be  held  responsible  to  a  third  partv 
for  nonfeasance,  the  mere  omission  to  undertake  to  perform  a  dutv 
which  he  owed  to  his  principal  or  master  under  his  contract  of 
emnlovment 

England.— Lane  v.  Colton  (Eng.),  12  Mod.  488. 
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United  Stateg.— Burch  v.  Cadcn  Stone  Co.,  93  Fed.  Rep.  181; 
Kelly  V.  Chicago  &  A.  Ry.  Co.  (C.  C),  122  Fed.  Rep.  286;  Moore  r. 
Lawrence  (C.  C),  16  Fed.  Rep.  87. 

Georgia.— KimbrouRh  v.  Boswell,  119  Ga.  201,  45  S.  E.  977;  Reid 
V.  H umber,  49  Ga.  207. 

Indiana.— Dean  v.  Brock,  11  Ind.  App.  507,  38  N.  E.  829. 

Louisiana. — Delaney  v.  Rochereau  &  Co.,  34  La.  Ann.  1123. 

New  Hampshire— Hill  v.  Caverly,  7  N.  H.  215,  26  Am.  Dec.  735. 

New  York.— Burns  v.  Pethcal,  75  Hun  (N.  Y.  Sup.  Ct.).  437,  27 
N.  Y.  Supp.  499;  Colvin  v.  Holbrook,  2  N.  Y.  126;  Crane  v.  Onder- 
donk,  67  Barb.  (N.  Y.),  47;  Denny  v.  Manhattan  Co.,  2  Denio  (N. 
Y.),  115,  5  Denio,  639;  Hall  v,  Lauderdale,  46  N.  Y.  70;  Montgomery 
Co.  Bank  v.  Albany  City  Bank,  .7  N.  Y.  459;  Van  Antwerp  v.  Linton, 
89  Hun    (N.  Y.  Sup.  Ct.),  417,  affirmed  in  157  N.  Y.  716. 

Pennsylvania.- Jessup  v.  Sloneker,  142  Pa.  St.  527,  21  Atl.  988. 

Tennessee. — Erwin  v.  Davenport,  56  Tenn.  45;  Drake  v.  Ha^an, 
108  Tenn.  265,  67  S.  W.  470. 

Texas.- Labadie  v.  Hawley,  61  Tex.  177,  48  Am.  Dec.  278. 

In  Dean  v.  Brock,  11  Ind.  App.  507,  38  N.  E.  829,  it  is  said  in  the 
opinion:  "That  when  an  a^ent  owes  a  duty  and  one  to  whom  the 
duty  is  owing  is  injured  by  reason  of  the  failure  to  perform  such 
duty,  the  ajfent  is  liable,  does  not  admit  of  question,  for  he  is  liable 
for  the  result  of  his  neglect  to  perform  any  duty  devolving  upon  him 
in  his  individual  character.  Not  so,  however,  when  he  is  simply  the 
agent  of  the  principal  to  perform  the  duty  owing  from  the  principal 
to  others." 

In  Burns  v.  Pethcal.  75  Hun  (N.  Y.  Sup.  Ct.),  437,  27  N.  Y.  Supp. 
499,  it  is  said  in  the  opinion:  "The  English  authorities  upon  the 
question  of  the  liability  to  third  persons  of  a  servant  or  agent  for  an 
act  or  omission  performed  or  omitted  by  him,  while  engaged  in  the 
business  of  his  master,  are  to  the  eflFect  that  the  servant  is  liable 
for  misfeasance,  though  the  act  be  in  obedience  to  the  masters'  or- 
der, but  that  for  nonfeasance  or  omission  of  duty,  he  is  not  liable 
to  third  oersons,  but  only  to  the  master,  who  alone  is  answerable  to 
third  persons  for  the  servants  neglect. 

We  think  it  may  be  safely  said  that  the  English  rule  prevails  gen- 
erally in  this  and  other  States,  notwithstanding  the  broad  declara- 
tions of  some  judges  and  text  writers  to  the  effect  that  a  servant  is 
liable  to  third  persons,  injured  by  his  negligence,  either  alone  or 
jointly  with  his  master." 

In  Delaney  v.  Rochereau  &  Co.,  34  La.  Ann.  1123,  it  is  said  in  the 
opinion:  "At  common  law,  an  agent  is  personally  responsible  to 
third  parties  for  doing  something  which  he  ought  not  to  have  done, 
but  not  for  doing  something  which  he  ought  to  have  done,  the 
agent  in  the  latter  case  being  liable  to  his  principal  only.  For 
nonfeasance,  or  mere  neglect  in  the  performance  of  duty,  the  re- 
sponsibility therefor  must  arise  from  some  express  or  implied  obli- 
gation between  particular  parties  standing  in  privity  of  law  or 
contract  with  each  other.  No  man  is  bound  to  answer  for  such  vio- 
lation of  duty  or  obligation  except  to  those  to  whom  he  has  become 
directly  bound  or  amendable  for  his  conduct.  An  agent  is  not  re- 
sponsible to  third  persons  for  any  negligence  in  the  performance  of 
duties  devolving  upon  him  purely  from  his  agency,  since  he  cannot, 
as  agent,  be  subject  to  any  obligations  towards  third  persons,  other 
than  those  to  his  principal.  Those  duties  are  not  imposed  upon  him 
by  law.  He  has  agreed  with  no  one.  except  his  principal,  to  perform 
them.  In  failing  to  do  so  he  wrongs  no  one  but  his  principal,  who 
alone  can  hold  him  responsible." 

Blackstone. — In  Blackstone's  Commentaries,  vol.  1,  p.  431.  the  author 
says:  "If  a  servant,  lastly,  by  his  negligence  does  any  damage  to  a 
stranger,  the  master  shall  answer  for  his  neglect;  if  a  smith*s  servant 
lames  a  horse  while  he  is  shoeing  him,  an  action  lies  against  the 
master,  and  not  against  the  servant.     But  in  these  cases  the  damage 
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must  be  done  while  he  is  actually  employed  in  the  master's  service, 
otherwise  the  servant  shall  answer  for  his  own  misbehavior.  Upon 
this  principle,  by  the  common  law,  if  a  servant  kept  his  master's  fire 
nejfliffently,  so  that  his  neighbor's  house  was  burned  down  thereby, 
an  action  lay  against  the  master,  because  this  negligence  happened 
in  his  service,  otherwise,  if  the  servant,  going  along  the  street  with 
a  torch,  by  negligence  sets  fire  to  a  house,  for  there  he  is  not  in  his 
master's  immediate  service,  and  must  himself  answer  the  damage 
personally/* 

Mechem  on  Agency. — In  Mechem  on  Agency,  §  539.  the  author 
says:  "The  agent's  primary  duty  is  to  his  principal:  To  him  alone 
does  he  stand  in  the  relation  of  privity  and  confidence.  To  him 
alone  does  he  owe  the  performance  of  those  duties  which  are  im- 
plied from  that  relation,  or  which  he  has  expressly  assumed,  and  to 
him  alone  is  the  agent  responsible  for  a  failure  to  perform  them. 
It  is  therefore  the  general  rule  that  no  action  can  be  maintained  by 
third  persons  against  the  agent  to  recover  damages  for  any  injury 
which  they  may  have  sustained  by  reason  of  the  nonperformance  or 
neglect  of  a  duty  which  the  agent  owes  to  hjs  principal." 

Story  on  Agency. — In  Story  on  Agency,  §  309,  the  author  says: 
"The    distinction    thus    propounded    between    misfeasance    and    non- 
feasance, between  acts  of  direct,  positive  wrong  and  mere  neglects 
of  agents,  as  to  their  personal  liability  therefor,  may  seem  nice  and 
artificial,  and  partake  perhaps  not  a  little  of  the  subtlety  and  overre- 
finement  of  the  old  doctrines  of  the  common  law.     It  seems  however 
to  be  founded  upon  this  ground,  that  no  authority  whatever  from  a 
superior  can  furnish  to  any  party  a  just  defense  for  his  own  positive 
torts  or  trespassers,  for  no  man  can  authorize  another  to  do  a  posi- 
tive wrong.     But  in  respect  to  nonfeasances,  or  mere  neglects  in  the 
performance  of  duty,  the  responsibility  therefor  must  arise  from  some 
express  or  implied  obligation  between  parties  standing  in  privity  of 
law  or  contract  with  each   other,  and   no  man  is   bound   to  answer 
for  any  such  violation  of  duty  or  obligation  except  to  those  to  whom 
he  has  become  directly  bound  or  amenable  for  his  conduct.    Whether 
the  distinction  be  satisfactory  or  not.  it  is  well  established,  although 
some  niceties  and  difficulties  occasionally  occur  in  its  practical  ap- 
plication to  particular  cases." 

2.   Misfeasance. 

According  to  the  majority  doctrine,  an  agent  or  servant  is  liable  for 
an  injury  to  a  third  party  which  resulted  from  his  misfeasance,  the 
improper  doing  of  an  act  for  the  principal  which  the  contract  of 
employment  lawfully  required  the  agent  or  servant  to  perform.  And 
such  misfeasance  may  consist  of  negligence  of  commission,  or  in 
failure  to  exercise  reasonable  care  for  the  safety  of  the  persons  or 
property  of  third  parties  in  the  performance  of  a  duty  to  his  princi- 
pal or  master. 

United  States.— Kelly  v.  Chicago  &  A.  Ry.  Co.  (C.  C),  122  Fed. 
Rep.  286. 

Alabama.— Cox,  Brainard  &  Co.  v.  Keahey,  36  Ala.  340,  76  Am. 
Dec.  32.'5;  Mayer  v.  Thompson-Hutchison  Building  Co.,  104  Ala. 
611,  16  So.  620. 

Arkansas.— Stiewel  v.  Borman,  63  Ark.  30,  37  S.  W.  404. 

California.- Daves  v.  Southern  Pac.  Co.,  98  Cal.  19,  32  Pac.  70R; 
Brownell  r.  Fisher,  71  Cal.  150. 

Colorado.— Miller  v.  Staples,  3  Colo.  App.  93.  32  Pac.  81. 

Connecticut.— Bailey  v.  Bussing,  37  Conn.  349;  Bennett  v.  Ives, 
30  Conn.  329. 

Georgia.— Kimbrough  v.  Bos  well.  119  Ga.  201,  4.-)  S.  E.  977. 

Illinois.- Baird  v.  Shioman.  132  Til.  16.  23  N.  E.  384;  Illinois  Cent. 
R.  Co.  V.  Foulks.  191  111.  57,  60  N.  E.  890;  Ward  v.  Brown.  64  111. 
307,  16  Am.  Rep.  561;  Johnson  v.  Barber,  10  111.  425,  50  Am.  Dec. 
416. 
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Indiana. — BerhoflF  v.  McDonald,  87  Ind.  549;  Blue  v.  Brigrgs,  18 
Ind.  App.  105,  39  N  .E.  885;  Wrijfht  v.  Compton,  53  Ind.  337;  Mc- 
NauRhton  v.  Elkhart,  85  Ind.  384. 

Kentucky.— -Illinois  Cent.  R.  Co.  v.  Coley  (Ky.),  89  S.  W.  234; 
Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.),  18  R.  R.  R.  850,  41  Am.  & 
Enjf.  R.  Cas.,  N.  S.,  850,  89  S.  W.  630;  Martin  v.  Louisville  &  N.  R. 
Co.,  95  Ky.  612,  26  S.  W.  801;  Campbell  v.  Hillman,  15  B.  Mon. 
(Ky.),  508. 

Maine. — Campbell  v.  Portland  Sugar  Co.,  62  Me.  552;  Richardson  z\ 
Kimball,  28  Me.  463. 

Massachusetts. — Bell  v.  Josselyn,  69  Mass.  (3  Gray)  309.  63  Am. 
Dec.  741;  Bickford  v.  Richards,  154  Mass.  163,  27  N.  E.  1014;  Haws- 
worth  V.  Thompson,  98  Mass.  77;  Hewett  v.  Swift,  3  Allen  (Mass.), 
420;  Nowell  v.  Wright,  85  Mass.  (3  Allen)  166,  80  Am.  Dec.  62; 
Toomey  v.  Donovan,  158  Mass.  232,  33  N.  E.  396. 

Michigan.— Chapel  v.  Smith,  80  Mich.  100,  45  N.  W.  69;  Ellis  r. 
McNaughton,  76  Mich.  237,  42  N.  W.  1113;  Weber  v.  Weber,  47 
Mich.  569,  11  N.  W.  389;  Starkweather  v.  Benjamin,  32  Mich.  306. 

Missouri. — Harriman  v.  Stowe.  57  Mo.  93;  Lottman  v.  Barnett,  62 
Mo.  159;  Martin  v.  Benoist,  20  Mo.  App.  262;  Buis  v.  Cook,  60  Mo. 
391, 

New  Hampshire.— Hill  v.  Caverly,  7  N.  H.  215,  26  Am.  Dec.  735. 

New  Jersey. — Horner  v.  Lawrence,  37  N.  J.  L.  46;  Van  Winkle  v. 
American  Steam  Boiler  Co.,  52  N.  J.  L.  240,  19  Atl.  472;  Janse  zr. 
Sutton,  43  N.  J.  L.  257. 

New  York. — Crane  v.  Onderdonk,  67  Barb.  (N.  Y.),  47;  Suydam  z'. 
Moore,  8  Barb.  (N.  Y.),  358;  Van  Antwerp  v.  Linton,  89  Hun  (N.  Y.) 
417,  affirmed  in  157  N.  Y.  716. 

North  Carolina. — Hussey  v.  Norfolk  S.  R.  Co.,  98  N.  Car.  34.  3 
S.  E.  923. 

Pennsylvania. — Durkin  v.  Kingston  Coal  Co.,  171  Pa.  St.  193,  33  Atl. 
237;  New  York,  etc..  Telegraph  Co.  v,  Dryburg,  35  Pa.  St.  298,  78 
Am.  Dec.  338;  Ranch  v.  Lloyd,  31  Pa.  St.  358,  72  Am.  Dec.  747. 

Tennessee. — Drake  v.  Hagan,  108  Tenn.  265,  67  S.  W.  470;  Erwin 
V.  Davenport,  56  Tenn.  45. 

Texas. — Kenney  v.  Lane,  9  Tex.  Civ.  App.  150,  36  S.  W.  1063; 
Labadie  v.  Hawley,  61  Tex.  177,  48  Am.  Dec.  278;  Baker  z\  Wasson, 
53  Tex.  150. 

Washington. — Morrison  v.  Northern  Pac.  Ry.  Co.  (Wash.).  10  R. 
R.  R.  233.  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  233,  74  Pac.  1064. 

Wisconsin. — Greenberg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225, 
63  N.  W.  93. 

In  Lane  v.  Colton.  12  Mod.  R.  (Eng.),  488,  Lord  Holt  lays  it  down 
as  a  general  rule:  That  "a  servant  or  deputy,  as  such,  cannot  be 
charged  for  neglect,  but  the  principal  only  shall  be  charged  for  it, 
but  for  a  misfeasance,  an  action  will  lie  against  a  servant  or  deputy, 
but  not  as  a  deputy  or  servant,  but  as  a  wrongdoer.'* 

In  Philips  V.  Wait,  30  N.  Y.  78.  it  is  held  that  principal  and  agent 
may  be  jointly  sued  for  the  negligence  of  the  latter,  in  the  course  of 
his  employment,  resulting  in  a  personal  iniury  to  the  plaintiff. 

In  Richardson  v.  Kimball,  28  Me.  463,  it  is  held  that  an  agent  is 
liable  for  misfeasances  to  the  owner  of  property  injured  thereby, 
whether  he  acted  by  the  direction  of  his  principal  or  not. 

The  relation  of  agency  does  not  exempt  one  from  liability  for  anv 
injury  to  third  parties  resulting  from  his  neglect  of  dutv,  either 
through  misfeasance  or  nonfeasance,  for  which  he  would  otherwise 
be  liable,  and  the  agent  can  not  excuse  himself  on  the  plea  that  his 
principal  is  liable  for  the  iniury.  So  held  in  Mayer  v.  Thompson- 
Hutchison  Buildine  Co..  104  Ala.  611,  16  So.  620. 

In  Osborne  7\  ^Torgrn.  ino  Mass.  102.  39  Am.  Rep.  437.  it  is  snid 
in  the  opinion:  "The  fact  that  a  wrongful  act  is  a  breach  of  a  con- 
tract between  the  wrongdoer  and  one  person  does  not  exempt  him 
from   the   responsibility  for  it  as  a   tort  to  a  third  person   injured 
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thereby"  (citing  Hawsworth  v.  Thompson,  98  Mass.  77;  Norton  v. 
Sewall,  106  Mass.  143,  8  Am.  Rep.  298;  May  v.  Western  Union  Tele- 
jsrraph  Co.,  112  Mass.  90;  Grimwcll  v.  Western  Union  Telegraph,  113 
Mass.  299;  Ames  v.  Union  Railway,  117  Mass.  541,  19  Am.  Rep.  426; 
Mulchey  v.  Methodist  Religious  Society.  125  Mass.  487;  Rapson  v, 
Cubitt,  9  M.  &  W.  710;  George  v.  Skivington,  L.  R.  5  Ex.  1;  Parry 
r.  Smith,  4  C.  P.  D.  325;  Foulkes  v.  Metropolitan  Railway,  4  C.  P.  D. 
267,  and  5  C.  P.  D.  157). 

An  agent  having  complete  control  and  management  of  his  princi- 
pal's business,  with  power  to  do  what  is  reasonably  necessary  to 
protect  third  persons  against  injuries  from  omis.sions  or  commissions 
in  the  conduct  of  the  same,  is  under  obligation  to  so  use  that  which 
he  controls  as  not  to  injure  another,  and  will  be  liable  in  damages 
to  any  third  person  for  a  failure  to  discharge  such  duty.  So  held  in 
Stiewel  V,  Borman,  63  Ark.  30,  37  S.  W.  404. 

Mechem  on  Agency. — In  Mechem  on  Agency,  §  340,  the  author 
says:  "An  agent,  however,  like  every  other  person,  is  bound  in  the 
course  of  the  discharge  of  his  duty  to  his  principal,  to  exercise  a 
due  regard  for  the  rights  and  privileges  of  others.  If  he  fails  in  this 
duty  and  by  his  willful  act  or  by  his  negligent  conduct  inflicts  an 
injury  upon  a  third  person,  he  is  liable  to  that  third  person  in  the 
same  manner  as  though  he  were  not  an  agent.  This  obligation  is 
not  one  which  grows  out  of  his  relation  as  an  agent  but  one  which 
the  law  imposes  upon  every  responsible  member  of  society." 

Clark  ft  Skyles  on  Agency. — In  Clark  &  Skyles  on  Agency,  §  595» 
the  law  is  thus  stated:  "But  where  an  agent  is  guilty  of  misfeasance, 
that  is,  where  he  has  actually  entered  upon  the  performance  of  his 
duties  to  his  principal,  and  in  doing  so,  fails  to  respect  the  rights  of 
others,  by  doing  some  wrong,  whether  it  is  a  wrong  of  omission  or  a 
wrong  of  commission,  as  where  he  fails  to  use  reasonable  care  and 
diligence  in  the  performance  of  his  duties,  he  will  be  personally  re- 
sponsible to  a  third  person  who  is  injured  by  such  misfeasance.  The 
aj^ent's  liability  in  such  cases  is  not  based  upon  the  ground  of  his 
ajfency,  but  on  the  ground  that  is  a  wrongdoer,  and  as  such,  is  re- 
sponsible for  any  injury  he  may  cause." 

Shearman  and  Redfield  on  Negligence — Illustrations. — In  Shearman 
&  Redfield  on  Negligence  (4th  Ed.),  425,  the  author  says:  "No  man 
increases  or  diminishes  his  obligations  to  strangers  by  becoming  an 
agent;  but  if  in  the  course  of  his  agency,  he  comes  in  contact  with  the 
person  or  propertv  of  a  stranger,  he  is  liable  for  any  injury  he  may 
do  to  either,  by  his  negligence  in  the  performance  of  duties  imposed 
by  law  upon  him,  in  common  with  all  other  men.  Thus,  a  servant  is 
personally  liable  to  a  third  person  for  negligently  driving  the  mas- 
ter's horse  or  carriage  over  him,  even  though  the  master  also  be 
liable.  So  the  driver  of  a  railroad  engine,  or  the  conductor  of  a 
train,  is  personally  responsible  for  the  cattle  killed  on  the  track 
through  his  negligence,  or  for  bodily  injuries  suffered  by  a  passenger 
from  the  same  cause,  and  a  servant  in  a  stone  quarry,  adjacent  to 
hii^hway,  negligently  setting  off  a  blast,  is  liable  to  a  traveler  injured 
thereby." 

No  Hardship  in  Requiring  Servant  to  Respond  Directly  to  Injured 
Party.--In  Lough  v.  John  Davis  &  Co.,  30  Wash.  204,  70  Pac.  491, 
it  is  said  in  the  opinion:  "Of  course,  if  the  omission  of  the  act  or 
the  nonfeasance  (by  an  agent  or  servant)  does  not  involve  a  non- 
performance of  duty,  then  the  responsibility  would  not  attach.  If  it 
does  involve  a  nonperformance  of  duty  to  such  an  extent  that  the 
agent  is  liable  to  the  principal  for  the  damages  ensuing  from  his  neg- 
lect, there  is  no  hardship  in  compelling  him  to  respond  directly  to 
the  iniured  party.  Such  practice  is  less  circuitous  than  that  which 
necessitates  first  the  suing  of  the  master  by  the  party  injured,  and 
then  a  suit  by  the  master  against  the  servant  to  recoup  the  dam- 
ages." 
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8.  Liability  of  Negligent  Servant  for  Injuries  to  His  Fellow  Servant. 

And  under  this  rule  a  servant  may  be  liable  to  his  fellow  servant. 

Scotland.— Wright  v.  Roxburgh  (Scot.),  2  Ct.  of  Sess.  Cas.  (3d 
series),  745. 

Indiana. — Hinds  v.  Overacker,  66  Ind.  547,  32  Am.  Rep.  114;  Hinds 
V.  Harbu,  58  Ind.  121;  Block  v.  Haseltine,  3  Ind.  App.  491,  29  N.  E. 
937;  Rogers  v.  Overton,  87  Ind.  410;  Wright  v.  Compton,  53  Ind. 
337. 

Maine. — Hare  v.  Mclntyre,  82  Me.  240,  19  Atl.  453;  Atkins  'l\ 
Field.  89  Me.  281,  36  Atl.  375. 

Massachusetts. — Hawkesworth  v.  Thompson,  98  Mass.  77;  Moore  v. 
Fitchburg  R.  Corp.,  70  Mass.  (4  Gray)  465,  64  Am.  Dec.  83;  Osborne 
V.  Morgan,  130  Mass.  102,  39  Am.  Rep.  437. 

Minnesota. — Griffiths  v.  Wolfram,  22  Minn.  185. 

Missouri. — Steinhauser  v.  Sprawl,  114  Mo.  551,  21  S.  W.  515. 

Washington. — Morrison  v.  Northern  Pac.  Ry.  Co.  (Wash.),  10  R. 
R.  R.  233,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  233,  74  Pac.  1064. 

Wisconsin. — Greenburg  v.  Whitcomb  Lumber  Co.,  90  Wis.  225.  63 
N.  W.  93;  Lawton  v.  Waite,  103  Wis.  244,  79  N.  W.  321. 

In  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375,  it  is  held  that  a  servant 
is  liable  to  a  fellow  servant  for  injuries  caused  by  his  negligence  in 
the  line  of  his  duty  to  the  common  employer. 

In  Sheaman  &  Redfield  on  Negligence  (4th  Ed.),  425,  the  author 
says:  "The  authorities  are  now  unanimously  in  favor  of  holding  a 
servant  liable  to  his  fellow  servants  for  injuHes  suffered  by  them 
through  his  personal  negligence." 

Review  of  English  Decisions. — In  Osborne  v.  Morgan,  130  Mass. 
102,  39  Am.  Rep.  437,  it  is  said  in  the  opinion:     "So  far  as  we  are 
informed,  there  is  nothing  in  any  other  reported  case,  in  England, 
or  in  this  country,  which  countenances  the  defendant's  position,  ex- 
cept in  Southcote  v.  Stanley,  1  H.  &  N.  247;  S.  C,  25  L.  J.   (N.  S.). 
Ex.   339,  decided   in  the  court  of  Exchequer  in   1856,  in  which    the 
action  was  asrainst  the  master;  and  chief  Baron  Pollock  and  Barons 
Alderson    and    Bramwell    delivered    severally    oral    opinions    at    the 
close  of  the  argument.    According  to  one  report,  chief  Baron  Pollock 
uttered  this   dictum:     'Neither  can  one   servant  maintain   an   action 
against    another     for    negligence    while    engaged    in    their    common 
employment.'    1  H.  &  N.  250.     But  the  other  report  contains  no  such 
dictum,  and  represents   Baron   Alderson   as   remarking  that   he   was 
'not  prepared  to  say  that  the  person  actually  causing  the  negligence,' 
(evidently  meaning  'causing  the  injury,*  or  'guilty  of  the  negligence') 
'whether  the  master  or  servant,  would  not  be  liable.'     25  L.  J.   (N. 
S.),  Ex.  340.     The  responsibility  of  one  servant  for  an  injury  caused 
by   his    own   negligence   to   a   fellow   servant   was   admitted    in    two 
considerable    judgments    of    the    same    court,    the    one    delivered    by 
Baron   Alderson    four   months    before   the    decision   in    Southcote   v. 
Stanley,  and  the  other  by  Baron  Bramwell  eight  months  afterwards, 
Wiggett  V.  Fox,  11  Exch.  832,  839;  Degg  v.  Midland  Railway,  1   H. 
&  N.  772,  781.     It  has  since  been  clearly  asserted  by  Barons  Pollock 
and   Hudleston.     Swainson  v.   Northeastern   Railway,  3   Ex.   D.   341, 
343.     And  it  has  been  affirmed  bv  direct  adjudication  in  Scotland,  in 
Indiana,  and  in  Minnesota.    Wright  v.  Roxburgh,  2  Ct.  of  Sess.  Cas. 
(3d  series)  748;  Hinds  v.  Harbu,  58  Ind.  121;  Hinds  v.  Overacker,  66 
Ind.  547,  32  Am.  Rep.  114;  Griffiths  V.  Wolfram,  22  Minn.  185." 

Effect  of  Master's  Approval  of  Negligent  Conduct. — The  fact  that 
the  common  employer  approves  the  conduct  of  an  employee,  without 
directing  it.  does  not  free  the  latter  from  personal  liability  to  a  fel- 
low servant  injured  by  reason  of  such  conduct,  if  it  was  in  fact  negli- 
gent.    So  held  in  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375. 

Same — Means  and  Mode  of  Setting  Ud  Apparatus  Selected  by 
Servant. — Where  a  servant  personally  selects  the  means  and  di- 
rects the  mode  of  setting  up  apparatus  furnished  by  the  common 
employer,  he  becomes   personally  liable  to  his  fellow   servants  for 
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injuries  caused  by  his  nef^Ugence  in  00  doing.  And  the  fact  that  the 
work  was  satis.factory  to  the  common  employer,  does  not  exempt 
the  employee  from  liability  to  his  fellow  servants  for  such  negli- 
gence.    So  held  in  Atkins  v.  Field,  89  Me.  281,  36  Atl.  375. 

Assumption  of  Risk  from  Fellow  Servant's  Negligence. — In  Law- 
ton  V.  Waite,  103  Wis.  244,  79  N.  W.  321,  it  is  said  in  the  opinion: 
"When  it  is  said  that  an  employee  assumes  the  risk  from  the  negli- 
gence of  his  co-employee,  it  means  only  that  he  assumes  it  quo 
ad  his  employer,  but  not  as  against  his  co-employee.  If  one  by  his 
negligence  injures  another,  it  is  no  defense,  in  a  suit  against  him,  to 
assert  that  they  are  both  employed  under  one  master,"     *     *     ♦. 

Negligence  in  Running  Train — ^Liability  of  Engineer  for  Death  of 
Fellow  Servant. — In  Swainson  v.  North  E.  Ry.  Co.,  3  Exch.  D. 
(Eng.),  341,  where  the  railroad  was  sued  for  the  death  of  one  of  its 
employees  killed  by  the  negligence  of  one  of  the  defendant's  engine 
drivers.  Barons  Pollock  and  Huddleston,  while  they  exempt  the 
company  because  of  the  fellow-servant  rule,  said:  "It  is  clear  that 
an  action  would  well  lie  against  the  driver  of  the  engine,  by  whose 
negligent  act  the  death  was  occasioned." 

Direction  of  Use  of  Unsafe  Ladder — Liability  of  Master's  Wife 
for  Injury  to  Her  Fellow  Servant. — In  Steinhauser  v.  Spraul.  114 
Mo.  551,  21  S.  W.  515,  it  is  held  that  an  action  may  be  maintained  by 
a  servant  against  his  master's  wife,  as  his  fellow  servant,  for  injuries 
resulting  from  using  at  her  direction  a  ladder  known  by  her  to  be 
unsafe. 

Contra. — But  in  Albro  v.  Jaquith,  70  Mass.  4  Gray  99,  64  Am.  Dec. 
56,  it  is  held  that  one  servant  is  not  liable  to  an  action  by  another  in 
the  employment  of  the  same  master  for  damages  occasioned  by  the 
negligence  of  the  first  in  such  employment.  This  decision,  however, 
was  overruled  in  Osborne  v.  Morgan,  130  Mass.  102,  39  Am.  Rep.  437. 

C.   APPLICATION   OF  RULES— WHETHER  NONFEASANCE 

OR  MISFEASANCE. 

1.  Agent  or  Servant  Held  Not  Liable. 

Failure  to  Apply  Principars  Money  to  Pajrment  of  His  Debt. — An 

agent  having  money  of  his  principal  in  his  hands,  which  is  applicable 
to  the  payment  of  a  debt,  is  not  liable  to  the  creditor  on  account  of 
his  refusal  to  pay  it.     So  held  in  Hall  v.  Lauderdale,  46  N.  Y.  70. 

Refusal  of  Agent  to  Transfer  Stock.—In  Denny  v.  The  Manhattan 
Company,  2  Denio  (N.  Y.),  115,  5  Denio  639,  it  appeared  that  plain- 
tiffs were  the  assignees  of  a  certificate  of  stock,  standing  in  the  name 
of  another  person,  of  a  foreign  banking  corporation,  which  had  a 
transfer  office  in  the  state  under  the  charge  of  an  agent  authorized 
to  register  transfers,  who  unjustly  refused  to  permit  plaintiffs'  stock 
to  be  transferred  to  them  on  its  books,  and  they  brought  case  against 
the  agent.  It  was  held  that  the  action  could  not  be  maintained,  as 
an  agent  is  responsible  to  his  principal  alone  for  failure  to  discharge 
a  duty  of  his  agency. 

Failure  to  Charge  Indorsers  of  Bills — ^Liability  of  Bank,  as  Agent 
of  Correspondent  Bank,  to  Latter's  Principal. — In  Montgomery  Co. 
Bank  v,  Albany  City  Bank,  7  N.  Y.  459,  it  is  held  that  where  a  bank 
sends  to  its  correspondent  bank,  for  collection,  endorsed  bills,  p«iy- 
able  at  another  place,  and  the  latter  bank  endorses  and  transmits 
them  to  its  own  correspondent,  at  the  place  of  payment,  the  imme- 
diate correspondent  of  the  first  bank  is  alone  resnonsible  to  the 
latter,  for  a  neglect  to  charge  the  indorsers.  the  third  bank  to  which 
the  bills  were  transmitted  being  only  liable  to  its  immediate  prin- 
cipal. 

Failure  to  Transmit  Order  for  Sale  of  Cotton  to  Principal.— An 
agent  of  a  factor  is  not  liable  to  a  third  person  for  failing  to  transmit 
his  orders  to  his  principal  for  the  sale  of  cotton  consigned  by  the 
third  person  to  the  factor.    So  held  in  Reid  v.  Humber,  49  Ga.  207. 

20  R  R  R— 30 
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Engineers'  Strike — Delay  in  Transportation  of  Freight — Liability 
to  Shipper.— In  Blackstock  v.  New  York  &  Erie  R.  Co.,  20  N.  V.  48, 
it  appeared  that  delay  in  the  transportation  of  freight  was  caused  by 
a  jfreat  number  of  the  railroad's  employees  suddenly  and  wronfi^fully 
refusing  to  work;  and  it  is  said  in  the  opinion:  "Assuming  then 
that  their  abandoning  their  work  was  a  breach  of  contract  of  the 
engineers,  they  by  that  act  became  responsible  to  the  defendants 
(the  railroad  company)  for  all  its  direct  consequences.  The  case  is 
therefore  one  in  which  the  actual  delinquents,  through  whose  fault 
the  injury  was  sustained,  were  responsible  to  the  defendants  but 
were  not  responsible  to  plaintiff.  This  shows  the  equity  of  the  rule, 
which  holds  the  master  or  employer  answerable  in  such  cases.*' 

Improvement  of  Stream — Injury  to  Property  of  Third  Party — ^I^ia- 
bility  of  Employees. — Where  a  corporation  were  authorized  to  im- 
prove a  stream,  its  servants  were  not  liable  to  a  third  party  for  an 
injury  done  by  them  in  doing  what  the  corporation  had  authority  ta 
do;  there  being  no  privity  by  law  or  contract  between  such  servants 
and  the  injured  party.  So  held  in  Woodward  v.  Webb,  65  Pa.  St. 
254. 

Negligence  in  Constructing  Stand  for  Spectators — Injury  to  Spec- 
tator— ^Liability  of  Constructor. — In  Van  Antwerp  v.  Linton,  89  Hun 
(N.  Y.  Sup.  Ct.),  417,  affirmed  in  157  N.  Y.  716,  it  was  held  that 
agents  employed  by  a  corporation  to  erect  a  stand  for  use  of  the 
spectators  of  a  base  ball  game  were  not  liable  to  one  of  the  specta- 
tors for  personal  injuries  which  resulted  for  the  agent's  negligence 
in  constructing  the  stand,  which  fell  and  caused  the  injuries,  as  such 
negligence  was  mere  nonfeasance  and  not  misfeasance. 

Fall  of  Sawmill  Platform — Failure  to  Inspect  and  Repair — Injury 
to  Employee — Liability  of  Superintendent. — In  Murray  v.  Usher,  117 
N.  Y.  542,  23  N.  E.  564,  it  appeared  that  the  plaintiff,  while  employed 
upon  a  platform  in  a  sawmill  belonging  to  two  of  the  defendants, 
was  injured  by  reason  of  its  falling,  and  died  from  his  injuries.  His 
administrator  brought  in  an  action  against  the  owners  of  the  mill  and 
their  superintendent,  who  had  general  charge  of  the  business,  and 
was  specially  charged  with  the  duty  of  looking  after  the  necessary 
repairs,  which  included  the  duty  of  inspecting  such  platform  from 
time  to  time,  to  see  that  it  was  kept  in  a  safe  condition.  Judgment 
was  rendered  against  all  the  defendants.  In  the  Court  of  Appeals,  it 
was  held  that  the  omission  of  such  superintendent  to  perform  the 
duty  devolving  upon  him  constituted  nonfeasance  for  which  he  was 
not  liable  to  plaintiflF. 

Escape  of  Inflamable  Gas — Injury  to  Mill  Hand — Negligence  and 
Incompetency  of  Superintendent. — In  Osborne  v.  Morgan,  130  Mass. 
102,  39  Am.  Rep.  437,  it  is  said  in  the  opinion:  "The  ruling  sustain- 
ing the  demurrer  was  based  upon  the  judgment  of  this  court,  delivered 
by  Mr.  Justice  Merrick,  in  Albro  v.  Jaquith,  4  Gray,  99,  in  which  it 
is  held  that  a  person  employed  in  the  mill  of  a  manufacturing  cor- 
poration, who  sustained  injuries  from  the  escape  of  inflamable  gas, 
occasioned  by  the  negligence  and  unskillfulness  of  the  superintendent 
of  the  mill  in  the  management  of  the  apparatus  and  fixtures  used 
for  the  purpose  of  generating,  containing,  conducting  and  burning 
the  gas  for  the  lighting  of  the  mill,  could  not  maintain  an  action 
against  the  superintendent.  But.  upon  consideration,  we  are  all  of 
the  opinion  that  judgment  is  supported  by  no  satisfactory  reasons, 
and  must  be  overruled." 

Height  of  Dam — Injury  to  Upper  Proprietor — Liability  of  Mill 
Owner's  Agent. — An  agent,  who  merely  carries  on  a  mill  for  the 
owner's  benefit,  cannot  be  held  responsible  on  account  of  its  dam 
being  maintnined  at  too  great  a  height,  and  causing:  water  to  flow 
back  to  the  im'urv  of  another  mill  owner.  So  held  in  Brown  Paper 
Co.  V.  Dean,  1'>3  Mass.  P67. 

Agent's  Malicious  Failure  to  Keep  Drain  Open — Injury  to  Land,— 
In  Feltus  v.  Swan,  62  Miss.  415,  it  is  held  that  an  agent  is  not  liable 
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to  a  third  party  for  damage  resulting  from  an  omission  or  neglect 
•  >f  duty  in  respect  to  the  business  of  his  agency,  even  though  such 
•amission  be  with  a  malicious  intent  to  injure  the  third  person,  and 
has  that  effect.  In  this  case  this  rule  was  held  applicable  where  an 
accent  in  charge  of  a  plantation  maliciously  neglected  and  refused  to 
keep  open  a  drain,  which  it  was  his  duty,  as  such  agent,  to  keep 
open,  and  thereby  injured  an  adjoining  plantation. 

Tenant's  Negligence  in  Use  of  Cooking  Range — Injury  to  Ad- 
joining Proprietor — Liability  of  Agent  on  Account  of  His  Refusing 
to  Pay  for  Removing  Range. — In  Labadie  v.  Hawley,  61  Tex.  177,  48 
Am.  Dec.  278,  it  appeared  that  an  agent,  who  had  rented  his  princi- 
1)11*5  house  to  another,  authorized  the  tenant  to  construct  a  cooking 
range  therein,  which,  from  the  manner  of  its  use,  resulted  in  injury 
to  an  adjoining  proprietor.  It  was  held  that  the  fact  that  the  agent 
refused  to  compensate  the  tenant  for  removing  the  range  when  it 
was  complained  of,  as  a  nuisance,  did  not  render  the  agent  liable  to 
the  adjoining  proprietor. 

Failure  to  Repair  Balcony — Death  of  Tenant's  Son — Liability  of 
Agent. — In  Delaney  v.  Rochereau  &  Co.,  34  La.  Ann.  1123,  it  ap- 
peared that  defendants,  as  agents  of  the  owner  of  the  property,  had 
control  of  it;  that  only  half  of  it  was  rented  and  occupied,  that 
there  was  in  front  of  the  whole  building  a  balcony  which  defendants 
knew  needed  repairs,  that  while  the  tenant  was  giving  an  entertain- 
ment, his  son  and  a  number  of  guests  went  upon  the  balcony,  which 
gave  way,  and  his  son  was  injured,  and  died  from  his  injuries.  It 
was  held  that  defendants  were  not  liable  to  the  tenant  for  the  death 
of  his  son,  on  the  ground  of  his  nonfeasance  in  failing  to  repair  the 
balcony. 

Failure  to  Repair — Injury  to  Tenant. — In  Dean  v.  Brock,  11  Ind. 
App.  507,  38  N.  E.  829,  it  is  held  that  the  failure  of  an  agent  to  make 
repairs  and  otherwise  keep  the  property  of  his  principal  in  a  tenant- 
able  condition,  is  nonfeasance  of  a  duty  owing  to  his  principal,  and 
not  misfeasance,  and  does  not  render  the  agent  liable  for  personal 
injury  to  the  tenant  of  the  premises  resulting  from  failure  to  repair. 
Failure  to  Repair  Drain  or  Warn  Tenant — Personal  Injuries — Lia- 
bility of  Landlord's  Agent. — In  Drake  v.  Hagan,  108  Tenn.  265,  67 
S.  W.  470,  the  declaration  alleged,  in  substance,  that  an  agent  haying 
charge  of  a  house  and  lot,  knew  that  a  certain  drain  on  the  premises, 
covered  with  planks,  was  out  of  repair,  and  concealed  the  same  from 
a  tenant  when  she  moved  in,  and  failed  to  notify  her  of  the  defect 
afterwards;  and  that  the  tenant  fell  into  the  drain  in  consequence  of 
its  defective  condition  and  sustained  personal  injuries.  It  was  held 
that  this  merely  charged  the  agent  with  nonfeasance,  for  which  he 
was  not  liable. 

Explosion  of  Locomotive — Injury  to  Passenger — Liability  of  Em- 
ployee for  Failure  to  Inspect  and  Repair. — A  railroad  employee, 
charged  with  the  duty  of  inspecting  locomotives,  cannot  be  held 
personally  liable  to  his  company's  passenger  for  injuries  to  the  latter 
from  the  explosion  of  an  engine,  although  the  accident  was  the 
consequence  of  the  emplo^'ce's  failure  to  inspect  and  repair  the  en- 
gine. So  held  in  Kelly  v,  Chicago  &  A.  Ry.  Co.  (C.  C),  122  Fed. 
Rep.  286. 

Construction  of  Sewer — Cave-in — Failure  to  Warn  Workman — Lia- 
bility of  Foreman. — Where  a  foreman  in  charge  of  the  construction 
of  a  sewer  fails  to  direct  a  workman  not  to  work  nt  a  dangerous 
place,  and  fails  to  warn  him  of  the  dangler  of  working  there,  he  is 
ffuilty  only  of  an  omission  of  dutv  which  devolved  upon  him  purely 
fi^om  his  employment,  and  is  not  liable  for  iniurv  to  such  workman 
caused  by  a  cave-in  at  such  point.  So  held  in  Burns  v.  Pethcal,  75 
Hun  (N.  Y.  Sup.  Ct.),  437,  27  N.  Y.  Supn.  499. 

Injury  to  Building — Negligent  Work — Liability  of  Sub-Contractors. 
— Tn  Bissell  v.  Roden,  34  Mo.  63,  84  Am.  Dec.  71,  it  is  held  that  where 
sub-contractors,  who  did  not  contract  with  the  owner  of  the  building. 
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but  with  the  person  with  whom  the  owner  contracted  for  the  work, 
injured  such  owner's  property  by  neRliRently  and  unskillfully  doinj? 
the  work,  they  are  not  liable  to  the  owner,  there  being  no  privity  of 
contract  between  them  and  the  owner.  In  this  casef  the  negligence 
complained  of  was  in  the  construction  of  a  water  pipe,  which  broke 
and  flooded  the  premises. 

Failure  to  Guard  Ditch  Dug  Across  Sidewalk — ^Liability  of  Laborer 
for  Personal  Injuries. — A  laborer  employed  to  open  a  ditch  across 
a  borough  walk,  is  not  liable  for  injury  to  a  third  party  from  his 
failure  to  guard  the  ditch,  as  the  duty  to  guard  the  ditch  is  that  of 
the  person  having  it  dug,  ?.  /d  who  has  direction  and  control  of  the 
work.     So  held  in  Jessup  v.  Sloneker,  142  Pa.  St.  527,  21  Atl.  988. 

Injury  to  Stock  Impounded  by  Agent — Failure  to  Give  Proper 
Care. — Where  the  agent  of  the  owner  of  land  takes  up  stock  tres- 
passing on  the  property,  and  the  animals  while  impounded  are  in 
possession  and  control  of  the  principal,  and  are  damaged  by  the 
failure  of  the  principal  to  give  them  proper  care  and  attention,  the 
agent  is  not  responsible  for  the  iniurv  so  caused.  So  held  in  Kim- 
brough  V.  Boswell.  119  Ga.  201,  45  S.  E.  977. 

2.   Agent  or  Servant  Held  Liable. 

Injury  to  Mail  Clerk — ^Liability  of  Engineer. — Where  a  railroad 
engineer  is  guilty  of  negligence  which  results  in  iniury  to  a  mail 
clerk,  the  engineer  and  the  railroad  company  are  jointly  liable  for 
the  injury,  and  may  be  sued  jointly  or  severally.  Illinois  Cent.  R. 
Co.  V.  Houchins  (Ky.),  18  R.  R.  R.  850,  41  Am.  &  Eng.  R.  Cas..  N. 
S.,  850,  89  S.  W.  530.  In  this  case  a  collision  was  the  result  of  a 
mistake  of  the  engineer  in  reading  his  time-card. 

Collision — Injury  to  Engineer — Negligence  of  Other  Engineer  in 
Moving  His  Train  from  Branch  Track  without  Protection  against 
Regular  Train. — In  Schumpert  v.  Southern  Ry.  Co.,  65  S.  Car.  332. 
43  S.  E.  813,  the  evidence  tended  to  show  that  the  injury  complained 
of  was  occasioned  by  a  collision  between  the  train  on  which  the  de- 
fendant employee  was  engineer  and  the  train  on  which  plaintiff  was 
engineer,  resulting  from  the  negligence  or  misconduct  of  the  defend 
ant  engineer  in  moving  his  engine  and  train  from  a  branch  line  upon 
the  main  line,  without  protection  against  the  regular  freight  train 
on  which  plaintiff  was  engineer,  which  at  the  time  of  the  collision 
was  within  its  time,  and  due  at  any  moment,  and  it  is  said  in  the 
opinion,  in  substance,  that  such  conduct  on  the  part  of  the  engineer 
was  clearly  misfeasance  for  which  he  would  be  personally  liable  to 
the  injured  engineer. 

Injury  to  Brakeman — ^Liability  of  Conductor. — An  action  by  a 
brakeman  for  personal  injuries  may  be  maintained  against  his  em- 
ployer and  the  conductor  of  the  train  jointly,  where  the  iniury  was 
caused  by  the  act  of  the  latter.  So  held  in  Morrison  v.  Northern 
Pac.  Ry.  Co.  (Wash.),  10  R.  R.  R.  233,  33  Am.  &  Eng.  R.  Cas.,  N.  S.. 
233,  74  Pac.  1064.  In  this  case  a  collision  was  the  result  of  the 
negligence  of  the  conductor  in  allowing  his  train  to  run  past  a  side 
track,  instead  of  clearing  the  main  track  for  a  train  which  had  the 
right  of  way. 

Engineer  Starting  Train  without  Warning,  with  Knowledge  Thnt 
Car-Coupler  Was  between  Cars. — ^Where  an  engineer  stnrts  his  t^T*n, 
without  giving  warning,  when  chargeable  with  notice  that  a  switch- 
man is  between  cars  of  the  train  engaged  in  coupling  them,  the 
engineer's  act  is  misfeasance,  not  nonfeasance.  So  held  in  Warax  r. 
Cincinnati,  etc.,  Ry.  Co.  (C.  C).  72  Fed.  Rep.  637. 

Running  Locomotive  against  Person — Liability  of  Engineer. — 
Where  an  engineer  negligentlv  runs  his  locomotive  aeainst  a  waenn 
pnd  injures  an  occupant  of  it.  he  is  personallv  liable  for  the  in- 
niries.  although  he  was  operating  the  engine  for  his  master,  a  rail- 
ropH  company.  So  held  in  Illinois  Cent.  R.  Co.  v.  Coley  (Ky.),  89 
S.  W.  234. 
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Cars  Left  Too  Near  Track  by  Agent  of  Gas  Comi>any — Collision — 
Lfiability  of  Agent  to  Railroad  Company. — Where  a  gas  company 
having  exclusive  control  and  possession  of  the  side-track  of  a  rail- 
road adjacent  to  its  works,  for  the  receipt  and  delivery  of  coal, 
employs  an  adjoining  proprietor  to  unload  the  coal  delivered  on  a 
train  of  cars,  if  the  cars,  when  unloaded,  are  negligently  placed  or 
left  by  such  proprietor's  servants  so  near  the  main  track  as  to  cause 
a  collision  with  a  passing  train,  he  and  the  gas  company  are  jointly 
liable  to  the  railroad  company  for  the  damages  caused  by  the  colli- 
sion. So  held  in  Montgomery  &  E.  Ry.  Co.  v.  Chambers  &  Aber- 
crombie,  79  Ala.  338. 

Sending  Wrong  Telegraph  Message — Liability  of  Telegraph  Com- 
pany.— A  telegraph  company,  even  if  considered  only  as  the 
agent  of  the  sender  of  a  message,  is  liable  to  the  person  to  whom 
it  was  sent  for  misfeasance  in  sending  a  different  message  from  the 
one  addressed  to  him.  So  held  in  New  York,  etc.,  Tel.  Co.  v.  Dry- 
burj7,  35  Pa.  St.  298,  78  Am.  Dec.  338. 

Mis-Routing  Freight — Liability  of  Carrier  Acting  as  Agent  for 
Another  Carrier. — In  Illinois  Cent.  R.  Co.  v.  Foulks,  191  111.  57,  60 
X.  E.  890,  it  is  held  that  billing  potatoes  in  car-load  lots  via  a 
specified  line  of  steamers  from  a  certain  intermediate  point  is  an 
act  of  positive  misfeasance  where  the  forwarding  carrier  had  in  its 
possession  rate-sheets  routing  such  shipments  all  rail  and  stating 
that  the  steamer  jine  would  not  accept  bulk  freight;  and  such  for- 
warding carrier  is  liable  to  the  shipper  for  the  result  of  the  delay 
occasioned  by  the  mistake  of  its  employees,  even  though  it  was 
acting  as  agent  for  one  of  the  companies  forming  the  transportation 
line  over  which  the  shipment  was  routed. 

Negligence  in  Blasting — Injury  to  Highway  Traveler — Liability  of 
Quarry  Hand. — Where  an  employee,  while  quarrying  stone  near  a 
public  highway,  sets  off  a  blast  when  a  highway  traveler  is  passing, 
and  thereby  injures  him,  the  servant  is  personally  liable  to  the  in- 
jured person.     So  held  in  Wright  i'.  Compton,  53  Ind.  337. 

Trap-Door  Left  Insecure  and  Unguarded — Liability  of  Agent  by 
Whom  It  Was  Constructed. — An  agent  undertaking  to  construct  a 
trap-door  for  his  principal  is  liable  for  personal  injuries  to  a  third 
person  resulting  from  the  negligence  of  the  agent  in  leaving  it  inse- 
cure and  unguarded.    So  held  in  Harriman  r.  Stowe,  57  Mo.  93. 

Failure  to  Replace  Sidewalk — Injuries  to  Pedestrian — ^Liability  of 
Agent  Erecting  Building. — An  agent  who  has  the  entire  control  of 
the  erection  of  a  buildinfi:  for  his  principal  is  liable  for  personal  in- 
juries to  a  third  person,  resulting  from  the  agent's  failure  to  replace 
a  portion  of  the  sidewalk  in  front  of  the  lot  on  which  the  building 
was  beinjr  erected,  which  had  been  removed  by  an  employee  contrary 
to  his  orders,  but  with  his  knowledge.  So  held  in  Ellis  v.  McXaugh- 
ton,  76  Mich.  237,  42  N.  W.  1113. 

Ordering  Removal  of  Closet  Acting  as  Stop — Fall  of  Truck  from 
Rails— Injury  to  Carpenter — Failure  of  Corporation's  Superintendent 
to  Discover  Danger. — In  Osborne  v.  Morgan.  137  Mass.  1,  it  appeared 
tbat  the  general  superintendent  of  a  manufacturing  corporation  de- 
'^Ij^ned  for  one  of  its  mills  a  fixture  consistinj?  of  a  rail  sixteen  feet 
ahove  the  ground,  on  which  was  a  moveable  truck  and  chain;  that 
tlie  rail  was  designed  to  go  from  one  side  of  the  building  to  the 
f'ther;  that  the  foreman  of  the  master  mechanic  made  it  too  short, 
^^  that,  at  one  end  it  only  came  within  fourteen  inches  of  the  side 
of  the  building;  that  the  master  builder  put  it  up  and  left  it  without 
a  stop;  that  after  the  mill  had  been  running  some  months,  a  closet 
was  built  under  the  end  of  the  rail,  so  that,  although  it  was  not  de- 
signed for  the  purpose,  the  truck  could  not  get  off  of  the  rail  while 
the  closet  remained;  that  the  day  after  the  closet  was  made,  the 
eeneral  superintendent,  not  having  noticed  that  tlie  rail  was  too 
sn^rt,  ordered  the  closet  removed;  and  that  while  a  carpenter  was 
^^n^ajjed  in  this  work  for  the  corporation,  as  directed  by  the  master 
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builder,  the  truck  came  off  the  rail  and  injured  him.  It  was  held  that 
the  j?eneral  superintendent  was  liable  to  the  carpenter,  for  failin;^  in 
his  duty  to  the  carpenter,  in  orderinfj^  the  removal  of  the  closet,  ^-ith- 
out  ascertaining  whether  the  removal  would  be  attended  with  dangrer. 

Repairing  Bridge — Failure  to  Adopt  Precautions  for  Protection  of 
Workmen. — Where  an  a«:ent  in  charge  of  the  work  of  repairingr  a 
bridge  has  actually  entered  upon  its  performance  for  his  employer, 
and  those  under  him  are  injured  by  reason  of  his  negligence  in 
refusing  to  adopt  proper  precautions  for  their  protection,  he  is  per- 
sonally liable  to  them.  So  held  in  Kenney  v.  Lane,  9  Tex.  Civ.  App- 
150,  36  S.  W.   1063. 

Failure  to  Inspect  Mine  Ways — Injury  to  Miner — Liability  of  Mine 
Foreman. — A  mine  foreman,  who  neglected  to  examine  the  roa<l> 
and  ways  in  use  in  a  mine,  as  required  by  Pa.  Act.  of  June  2,  180  1, 
was  liable  personally  for  injuries  to  a  miner  from  such  failure.  So 
held  in  Durkin  v.  Kingston  Coal  Co..  171   Pa.  St.  193,  33  Atl.  237. 

Leaving  Bundle  of  Wire  upon  Sidev^alk — Personal  Injuries. — 'For 
the  creation  or  maintenance  of  a  nuisance  by  negligently  leavinjar  ^i 
bundle  of  wire  upon  the  sidewalk  in  front  of  his  principal's  premises, 
which  resulted  in  personal  injuries  to  a  third  person,  who  stumbled 
over  it,  an  agent  is  liable  to  the  party  iniured.  So  held  in  Coon  7'. 
Fromont,  25  N.  Y.  App.  Div.  250,  49  N.  Y.  S.  305. 

Bridge  Construction — Fall  of  Scaffold — Removal  of  Stay-Laths — 
Injury  to  Hand — Liability  of  Constructor. — In  Fort  v.  Whipple,  11 
Hun  CN.  Y.  Sup.  Ct.),  586.  it  appeared  that  defendant  was  employed 
to  build  a  bridge,  and  given  sole  management  and  control  of  the 
work  and  the  hands;  that  under  his  direction  and  supervision  a  scaf- 
fold was  erected,  secured  by  stay-laths,  upon  which  laborers  worked 
and  materials  were  placed;  that  some  of  such  laths  were  removed 
by  direction  of  defendant,  plaintiflF.  one  of  the  hands,  aiding  in  doin^ 
so;  and  that  subsequently  the  scaflFold  fell,  and  plaintiff  was  injured. 
It  was  held  that  the  action  (for  damages  for  plaintiff's  injuries) 
could  be  maintained  against  defendant. 

Draining  Cellar — Negligence  in  Construction  of  Tunnel — Injury  to 
Adjoining  House — Liability  of  Agent. — Where  an  agent  dug  a  cellar 
for  his  principal,  and  after  surface  water  had  partially  filled  the 
cellar,  discharged  such  water  into  the  adjoining  house  of  a  third 
person  through  negligence  in  not  properly  filling  an  open  tunnel 
which  he  dug  for  the  purpose  of  draining  the  cellar,  he  was  liable 
to  the  third  person  for  the  damage  so  inflicted.  So  held  in  Martin 
V.  Renoist.  20  Mo.  App.  262. 

Fall  of  Wall — Bad  Method  of  Raising  It  or  Inadequate  Supports — 
Death  of  Workman — Liability  of  Architect. — An  architect,  who  had 
the  Bfcneral  charge  and  superintendence  of  the  construction  of  a 
building,  was  responsible  for  the  death  of  a  workman  caused  bv  the 
falling:  of  a  wall  which  resulted  from  the  giving  way  of  supports  on 
which  it  rested,  under  the  working  of  a  iackscrew.  although  the 
appliance  was  put  to  work  under  the  immediate  direction  of  another 
person  employed  bv  the  owner  of  the  building,  and  while  the  archi- 
tect was  absent,  where  it  appeared  that  the  manager  of  the  jack- 
screw  was  emplovcd  under  the  advice  of  the  architect,  and  w^s 
subiect  to  his  direction,  and  that  he  knew  and  approved  of  the 
method  adopted  for  effecting  the  raising:  as,  whether  the  wall  fell 
because  the  plan  for  raising  it  was  a  bad  one.  or  because  the  sun- 
ports  were  inadequate,  the  accident  w^as  attributable  to  positive 
misfeasance  on  the  part  of  the  architect.  So  held  in  Lottman  v. 
Barnett.  62  Mo.  159. 

Moving  Building — Negligence — Liability  of  Sub- Contractor  to 
Owner, — Where  a  contractor  contracts  to  move  and  fit  up  a  build- 
ing, and  makes  a  sub-contract  with  others  to  do  the  w^ork.  the  latter 
are  liable  to  the  owner  of  the  building:  for  injury  to  it  from  their 
negliG:ence  and  misfeasance  in  doing  the  work,  although  there  is  no 
privitv  of  contract  between  them.  So  held  in  Bickford  v.  Richards, 
154  Mass.  163,  27  N.  E.  1014. 
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Personal  Injuries  from  Negligent  Construction  of  Wall— Liability 
of  Contractor's  Superintendent. — A  person  superintendingr  the  con- 
struction of  a  building?,  as  agent  of  the  contractor,  is  jointly  liable 
with  the  contractor  in  an  action  for  an  injury  to  a  third  person, 
which  resulted  from  culpable  neglij^ence  in  the  construction  of  the 
walls  of  the  buildinp:.  So  held  in  Mayer  v.  Thompson-Hutchison 
Co.,  104  Ala.  611.  16  So.  620. 

Pit  Dug  by  Permission  of  Land  Owner — Absence  of  Lateral  Sup- 
port— Injury  to  Land  of  Another — ^Liability. — One  who  digs  a  pit  on 
land  so  that,  by  the  operation  of  ordinary  and  natural  causes,  which 
he  takes  no  precautions  to  fi^uard  aj^ainst,  the  land  of  a  third  person 
falls  into  the  pit.  is  liable  to  the  latter,  without  proof  of  actual  nej^li- 
pence,  although  he  was  not  the  owner  of  the  land  in  which  he  duj? 
the  pit,  but  made  the  excavation  for  his  own  benefit  by  permission  of 
the  owner  of  such  land.  So  held  in  Gilmorc  v.  Driscoll,  122  Mass. 
199.  23  Am.  Rep.  312. 

Receiver  with  Knowledge  of  Defects  in  Equipment  of  Train — Per- 
sonal Liability  for  Accidents. — An  averment  that  the  receiver  of  a 
railroad  had  knowledjsre  of  a  material  defect  in  the  machinery  and 
equipment  of  a  train,  and  that  with  this  knowledpje  he  wps  runninp: 
the  train  when  the  accident  occurred,  and  that  the  accident  was  t!ie 
result  of  the  defect  in  the  machinery  and  equipment  of  the  train, 
charges  a  misfeasance  and  positive  wrong  on  the  part  of  the  receiver, 
for  which  he  was  personally  responsible.  So  held  in  Krwin  v. 
Davenport.  56  Tenn.  45. 

Inexperienced  Employee  Set  to  Work  upon  Defective  and  Dan- 
gerous Machine — Liability  of  Agent  of  Corporation. — .-\n  agent  of  a 
corporation,  charged  with  the  duty  to  provide  safe  machinery  for  the 
use  of  employees,  who  sets  an  inexperienced  employee  to  work  upon 
a  machine  which  he  knew  to  be  defective  and  dangerous,  was  guilty 
of  a  misfeasance  and  liable  to  such  employee  for  personal  injuries  re- 
sulting therefrom.  So  held  in  Greenberg  v.  Whitcomb  Lumber  Co., 
90  Wis.    225,  63  N.  W.  93. 

In  this  case  it  is  said  in  the  opinion:  "It  was  Semple's  (the 
agent's)  duty  to  have  had  this  machine  safe.  His  neglect  to  do  so 
was  nonfeasance.  But  that  alone  would  not  have  injured  the  plaintiff 
if  he  had  not  set  him  to  work  upon  it.  To  set  him  to  work  upon  this 
defective  and  dangerous  machine,  knowing  it  to  be  dangerous,  was 
doing  improperly  an  act  which  might  lawfully  do  in  a  proper  manner. 
It  was  misfeasance.  Both  elements,  nonfeasance  and  misfeasance, 
entered  into  the  act  or  fact  which  caused  the  plaintiff's  damages. 
But  the  nonfeasance  alone  could  not  have  produced  it.  The  mis- 
feasance was  the  efficient  cause." 

Negligence  in  Drivincr  Team  over  Plaintiff — Joint  Liability  of 
Driver  and  Owner. — In  Philips  r.  Wart.  30  N.  Y.  78,  it  appeared  that 
plaintiff  was  run  over  by  a  team  negligently  driven  by  one  of  the 
defendants  for  his  father.  Tt  was  held  that  a  joint  action  would  lie 
against  the  driver  and  his  father. 

Servant's  Participation  in  Mismanagement  of  Dangerous  Machine. 
— A  servant  is  liable  for  the  immediate  and  obvious  darnnge  caused 
bv  the  mismanagement  of  a  dangerous  machine  in  which  he  par- 
ticinated.  So  held  in  Van  Winkle  7'.  American  Steam  Boiler  Co.. 
52  N.  J.  L.  240,  19  Atl.  472. 

Injuries  Committed  by  Cattle — ^Liability  of  Agister. — The  owner  of 
cnttle  who  places  them  in  the  hpnds  of  an  agister  is  not  liable  for 
damages  committed  by  them  while  they  are  under  the  control  of  the 
agister,  it  beincr  the  possession  or  control  of  the  cnttle  which  fixe?  the 
liability:  and  the  law  imposes  upon  the  agister  the  dutv  to  protect 
stransrers  from  iniury  by  them.  So  held  in  Ward  7'.  Browm,  64  Til. 
307.  16  Am.  Reo.  561. 

Serv;»nt*s  Failure  to  Close  Gap  in  Fence — Tnjurv  to  Escaped  Hogs. 
— Tn  Horner  7'.  Lawrence,  37  N.  J.  L.  46.  it  is  held  that  a  servant  is 
liable   to   a    third   party   for   injury   resulting   from   his   intentionally 
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leaving?  open  a  ^ap  in  the  fence  of  a  field  in  which  the  hogs  of  such 
third  person  were  bein{?  pastured,  so  that  he  mi^^ht  perform  his 
master's  work  with  more  ease  to  himself;  his  failure  to  close  the  Rap 
being  misfeasance. 

Failure  to  Keep  Premises  in  Repair — Liability  of  Lessor's  Aeent 
for  Injuries  to  Third  Person. — Where  an  agent  is  put  in  chaise  of 
property,  with  sole  and  absolute  control  and  management  of  it,  and 
full  power  to  rent,  and  keep  in  safe  condition  for  tenants,  he  is  per- 
sonally liable  for  personal  injuries  to  a  third  party  resulting  from  his 
failure  to  keep  the  premises  in  repair,  whether  the  accident  -^as 
caused  by  his  nonfeasance  or  misfeasance.  So  held  in  Louj?h  z'. 
John  Davis  &  Co.,  30  Wash.  204,  70  Pac.  491. 

Agent  with  Knowledge  That  Bam  Door  on  Tenant's  Premises  AVas 
in  Dangerous  Condition — Death  of  Expressman. — Where  the   a  Rent 
of  a  nonresident  owner  of  a  house  and  lot,  having  the  same  char|?:e 
of  the  property  as  the  owner  would  have  had  were  he  present,  leases 
the  property,   with   knowledge  that  one  of  the   stable   doors   on    the 
premises   is    in    a    dangerous    condition;    and    an    expressman,    wrhile 
engaged  in  delivering  a  load  of  kindling  wood  in  the  barn  for  one  of 
the  tenants,  was  killed  by  the  falling  of  such  door,  it  was  held  that 
the  agent  was  liable  to  the  personal  representatives  of  deceased,  and 
could  not  excuse  himself  on  the  plea  of  the  liability  of  his  principal. 
So  held  in  Baird  v.  Shipman,  132  111.  16,  23  N.  E.  384. 

Agent's  Failure  to  Keep  Wharf  in  Repair  for  Tenants — Per- 
sonal Injuries  to  Third  Party. — In  Campbell  v.  Portland  Sug^ar 
Co.,  62  Me.  552,  it  appeared  that  agents  of  the  sugar  company  had 
charge  and  management  of  a  wharf  of  the  company,  and  rented  it  to 
tenants,  agreeing  to  keep  it  in  repair;  and  that  they  allowed  its 
covering  to  become  old  and  insecure,  by  means  of  which  plaintiff  w^as 
injured.  It  was  held  that  the  agents  were  equally  responsible  to  the 
injured  person  with  their  principal. 

Admitting  Water  into  Defective  Pipe — Injury  to  First  Floor  Ten- 
ant.— An  agent  having  the  general  management  of  a  house  of  his 
principal  is  liable  to  the  tenant  of  a  shop  on  the  first  floor,  for  in- 
juries resulting  from  his  misfeasance  in  negligently  directing  water 
to  be  admitted  into  an  obstructed  water  pipe  in  a  room  above,  with- 
out seeing  whether  the  pipe  was  in  proper  condition.  So  held  in 
Bell  r.  Josselyn.  69  Mass.  309,  3  Gray,  63  Am.  Dec.  741. 

Negligence  of  Volunteer  in  Directing  Work  on  Land  of  Another — 
Injury  to  Property  of  Third  Person. — .\  person  who  superintends 
work  done  on  land  of  another,  and  through  whose  negligence  in 
directing  the  work,  as  well  as  that  of  the  land  owner,  damage  is 
done  to  the  property  of  a  third  person  by  the  work,  is  liable  for  the 
injury,  although  he  was  acting  gratuitously,  and  not  under  any  con- 
tract.    So  held  in  Hawesworth  v.  Thompson,  98  Mass.  77. 

D.    MALFEASANCE— LIABILITY   OF  AGENT   OR  SERVANT 

TO  THIRD   PERSON. 

Although  this  question  is  not  directly  involved  in  our  subject,  it 
may  claim  some  space  on  the  negative  side  of  the  definition  of  mis- 
feasance. 

1.    General  Rule. 

Of  course  if  an  agent  or  servant  commits  malfeasance,  an  act 
which  no  one  can  lawfully  do  or  require  another  to  do,  and  thereby 
injures  a  person  other  than  his  principal,  he  cannot  exonerate  him- 
self from  personal  liability  by  showing  that  he  was  acting  in  his  rep- 
resentative capacity. 

United  States.— Estes  v.  Worthington  (C.  C),  30  Fed.  Rep.  465; 
Mitchell  V.  Harmony,  13  How.  (U.  S.\  115. 

Alabama. — Hudnion  Brothers  v.  Du  Bose.  85  Ala.  446,  5  So.  162; 
Lee  V.  Mathews.  10  Ala.  682,  44  Am.  Dec.  498;  Warfield  v.  Campbell, 
35  Ala.  349. 
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Arkansas.— Gaines  v,  BHrtrs,  9  Ark.  46;  Merchants  &  Planters  Bank 
V.  Meyer,  56  Ark.  499,  20  S.  W.  406. 

California.— Brownell  v.  Fisher.  57  Cal.  150;  Webb  v.  Winter,  X 
Cal.  417. 

Connecticut. — Bennett  v.  Ives,  30  Conn.  329;  Church  v.  Mansfield, 
20  Conn.  284. 

District  of  Columbia. — Smith  v.  District  of  Columbia,  12  App.  D. 
C.  33,  23  Wash.  L.  Rep.  824. 

Georgia. — Nussbaum  &  Dannenberf?  v.  Heilbron,  63  Ga.  312;  Porter 
V.  Thomas,  23  Ga.  467. 

Illinois. — Bumap  v.  Marsh,  13  111.  535;  Johnson  v.  Barber,  10  111. 
425.  50  Am.  Dec.  416;  Lehmann  v.  Rothbarth.  Ill  111.  185;  Marshall 
V.  ERRleston,  82  111.  App.  52;  Reed  v.  Peterson,  91  111.  288;  St.  Louis, 
A.  &  C.  R.  Co.  V,  Dalby,  19  111.  353. 

Indiana. — Blue  v.  Bri^Ks,  12  Ind.  App.  105,  39  N.  E.  885;  McNaugh- 
ton  V.  City  of  Elkhart,  85  Ind.  384. 

Iowa. — Carrahee    v.    Allen,    112    Iowa,    168:    Maichen    v.    Clay,    62 
Iowa,  452,  17  N.  W.  658. 
Kansas. — Barnhart  v.  Ford,  37  Kan.  520.  15  Pac.  542. 
Kentucky. — Pool  v.  Adkisson,  1  Dana  (Ky.),  110. 
Maine. — Kimball  v.   Billings,   55   Me.    147;    Richardson  v.   Kimball. 
28  Me.  463. 

Massachusetts. — Ballou  v.  Talbott,  16  Mass.  461,  8  Am.  Dec.  146; 
Bickwell  v.  Dorion.  33  Mass.  478;  Edjrerly  v.  Whalan,  106  Mass.  307; 
Esty  V.  Wilmot,  81  Mass.  168;  Hedden  v.  Griffin,  136  Mass.  229,  49 
Am.  Rep.  25;  Hewett  v.  Swift,  85  Mass.  (3  Allen)  420;  McPartland  v. 
Read.  93  Mass.  231. 

Michigan. — Josselyn  v.  McAllister,  22  Mich.  299;  Starkweather  v. 
Benjamin,  32  Mich.  306;  Weber  v.  Weber,  47  Mich.  569,  11  N.  W. 
389 

Minnesota.— Leuthold  v,  Fairchild,  35  Minn.  99,  27  N.  W.  503,  28 
N    V\[    218 

Missouri.- Bank  v.  Byers,  139  Mo.  627,  41  S.  W.  325;  Mohr  v. 
Lankan,  77  Mo.  Aop.  481;  Peck  v.  Chouteau,  91  Mo.  138.  3  S.  W. 
577;  Peckham  v.  Lindell  Glass  Co.,  9  Mo.  App.  459;  Thompson, 
Payne  &  Co.  v.  Irwin,  Allen  &  Co.,  76  Mo.  App.  418;  Walter  v 
Hamilton.  75  Mo.  App.  237,  1  Mo.  App.  Rep.  344. 

New  Hampshire. — Doty  v.  Hawkins,  6  N.  H.  247,  25  Am.  Dec. 
459. 

New  Jersey. — Brokaw  v.  New  Jersey,  etc.,  Railroad  Co.,  32  N.  J. 
L.  328,  90  Am.  Dec.  659. 

New  York.- Everett  v.  Coffin,  6  Wend.   (N.  Y.  Sup.  Ct.\  603,  22 
Am.  Dec.  551;  Hibbard  v.  New  York  &  Erie  R.  Co.,   15  N.  Y.  455; 
Priest  V.  Hudson  R.  R.  Co..  40  How.  Prac.  (N.  Y.),  456;  Spraiphts  v. 
Hawlev.  39   N.  Y.  441,  100  Am.   Dec.  452;  Thompson  v.   MXean,  32 
X.  Y.  Sup.  Ct.  736,  10  N.  Y.  Supp.  411. 
Pennsylvania. — Rice  v.  Yocum,  155  Pa.  St.  538,  20  Atl.  698, 
Tennessee. — Elmore  v.  Brooks,  53  Tenn.  45. 
Texas. — Baker  v.  Wasson,  53  Tex.  150. 

Wisconsin.— Oliver  v.  Morawetz.  97  Wis.  332,  72  N.  W.  877. 
In  Bennett  v.  Ives,  30  Conn.  329,  it  is  said  in  the  opinion:  "The 
actual  perpetrator  of  a  positive  and  obvious  wrong:  can  never  exoner- 
ate himself  from  personal  liability  by  showing:  that  he  was  acting:  as 
the  ag:ent  or  servant  of  another,  or  even  by  his  superior's  command. 
Storv  on  Asrency.  §§  308,  320.  1  Saund.  PI.  &  Ev.  84.  Lysley  v. 
Chrk,  14  Ene.  L.  &  Eq.  510." 

Tn  Lee  v.  Matthews.  10  .Ma.  682,  44  Am.  Dec.  498.  it  is  said  in  the 
opinion:  "The  g:eneral  rule  of  law,  that  ap:ents  properlv  authorized, 
actins:  for  a  known  principal,  without  any  personal  undertakincr.  are 
not  individually  responsible,  does  not  apply  to  torts,  because  no  one 
can  lawfully  command  another  to  commit  a  wrong:." 

Chitty  on  Pleading. — In  Chitty  on  Pleading:,  vol.  1,  p.  95.  the  author 
says:     "An    ag:ent   or   servant.    thoug:h    acting:   bona    fide    under    the 
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direction  and  for  the  benefit  of  his  employer,  is  personally  liable  to 
third  persons  for  any  tort  or  trespass  he  may  commit  in  the  execu- 
tion of  the  orders  he  has  received.  If  the  master  has  not  the  rig-ht 
or  power  to  do  the  act  complained  of,  he  cannot  delegate  an  author- 
ity to  his  servant,  which  will  protect  the  latter  from  responsibility.** 

2.    Illustrations. 

Conversion  for  BeneBt  of  Master. — In  Porter  ?'.  Thomas.  23  Ga. 
467,  471,  it  is  said  in  the  opinion:  "A  servant  may  be  charged  in 
trover.  thoup:h  the  conversion  be  done  by  him,  however  innocently, 
for  the  benefit  of  his  master,  and  it  is  immaterial  whether  he  had 
his  master's  authority  or  not," 

Trover. — In  trover  it  is  no  defense  that  defendant  acted  under  the 
employment  of  another,  who  was  himself  a  trespasser.  So  held  in 
Gaines  z\  Briprp:s,  9  Ark.  46. 

Nuisance. — An  agent  actively  participating  in  an  unlawful  act. 
which  creates  a  nuisance  per  se.  is  liable  to  a  third  party  injured 
thereby.     So  held  in  McNaughton  v.  Elkhart,  8.5  Tnd.  384. 

Fraudulent  Representations  by  Insurance  Agent. — Where  one  was 
induced  by  fraudulent  representations  of  the  agent  of  an  insurance 
company,  to  take  a  policy  of  insurance  in  the  company,  and  to  pay 
the  premium  thereon,  he  may  recover  against  the  agent  the  amount 
of  the  premium  so  paid.  So  held  in  Hedden  i'.  Griffin,  136  Mass. 
229,  49  Am.  Rep.  25. 

Assault  by  Railroad  Employee. — A  joint  action  of  tort  may  be 
maintained  against  a  railroad  and  its  servant  for  an  assault  com- 
mitted bv  the  latter  in  discharging  the  duties  imposed  upon  him  by 
the  railroad,  although  they  might  have  been  enually  well  discharged 
without  the  use  of  undue  or  illegal  force.  So  held  in  Hewett  7'. 
Swift.  85  Mass.  (3  Allen)  420. 

Malicious  Excess  of  Force  in  Ejecting  Passenger. — If  a  conductor, 
in  the  execution  of  lawful  instructions  to  remove  a  passenger  from  a 
car.  use  unnecessary  force  and  wantonly  injures  the  passenger,  he. 
but  not  the  corporation,  is  liable  for  such  malicious  excess  of  force. 
So  held  in  Hibbard  v.  New  York  &  Erie  R.  Co.,  15  N.  Y.  455. 

Servant  Ordered  to  Close,  and  Keep  Closed,  Gate  of  Insufficient 
Dam — Injury  to.  Land. — In  Hill  v.  Caverly.  7  N.  H.  215,  26  Am.  Dec. 
735,  it  is  held  that  where  a  servant,  in  obedience  to  a  command  of 
his  master,  does  an  apparent  wrong  to  a  third  party,  both  the  servant 
and  his  master  are  liable.  In  this  case  the  rule  was  held  applicable 
where  the  master  ordered  his  servant  to  shut  the  gate  of  an  unsafe 
and  insufficient  dam  across  a  stream,  and  keep  it  shut  until  ordered 
to  raise  it,  and  in  consequence  of  the  servant's  obedience  of  the 
order  the  dam  broke,  and  an  injury  was  done  to  the  land  of  a 
third  person. 

Conversion  of  Wheat  by  Elevator  Company. — But  an  agent  of  an 
elevator  company,  who.  as  such,  received  for  it  plaintifTs  wheat,  is 
not  liable  for  conversion  of  it  bv  his  principal,  which  he  did  not 
otherwise  participate  in.  So  held  in  Fitzpatric  v.  Campbell.  58  Minn. 
20.  .59  N.  W.  628. 

Trespass — Failure  of  Agent  to  Instruct  Workmen  as  to  Boundaries. 
— And  where  the  managing  agent  of  a  corporation  neglects  to  in- 
struct his  workmen  as  to  boundaries  and  thev  consequentlv  trespass, 
if  he  is  liable  at  all.  it  is  in  case  for  negligence,  and  not  in  trespass 
quare  clausum.    So  held  in  Bath  v.  Caton,  37  Mich.  190. 

A.  R.  Y. 
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(Supreme    Court    of    Georgia,    May    11,    1906.) 
[54  S.   E.   Rep.   160.] 

Corporations — Neglect  of  Public  Duty — Indictment. — A  corporation 
is  not,  merely  because  it  is  a  creature  of  the  law  without  physical 
existence,  immune  from  indictment  and  criminal  prosecution  for  non- 
feasance in  negflccting  to  perform  duties  which  it  owes  to  the  public. 

Railroads — Accommodations  for  Passengers — Drinking  Water — 
Constitutional  Law.* — It  is  within  the  constitutional  power  of  our 
General  Assembly  to  impose  upon  a  railway  company  the  duty  of 
providinjJT  an  adequate  supply  of  pure  drinking  water  for  its  passen- 
jfers  while  journeying  upon  its  cars,  and  to  provide  that  the  corpora- 
tion shall  be  indicted,  prosecuted,  and  fined  for  a  neglect  of  this  public 
duty. 

(a)  In  so  far  as  the  Legislature  has  undertaken  to  inflict  upon 
violators  of  Pen.  Code  1895,  §  522,  punishment  other  than  fine,  the 
punitive  clause  thereof  is  inoperative,  because  incapable  of  enforce- 
ment 

(b)  That  section  is  not,  however,  violative  of  the  constitutional 
requirement  that  all  general  laws  shall  have  uniform  operation,  since 
all  violators  convicted  thereunder  must  necessarily  be  punished  in 
the  same  way,  by  fine  and  not  otherwise. 

Corporations — Indictment — Process. — When  a  corporation  which  is 
under  indictment  voluntarily  makes  an  appearance  in  the  court  by  its 
attorney  and  demurs  to  the  indictment,  it  thereby  waives  service  of 
process  upon  it  in  the  manner  pointed  out  by  statute. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Appling  County;  L.  A.  Parker, 
Judg:e. 

The  Southern  Railway  Company  was  indicted  for  violation  of 
Pen.  Code  1895,  §  522.  From  an  order  refusings:  to  sustain  a 
demurrer  to  the  indictment,  defendant  bring;s  error.     Affirmed. 

De  Lacy  &  Bishop,  for  plaintiff  in  error. 
Jno.  W.  Bennett,  Sol.  Gen.,  for  the  State. 

Evans,  J.  The  Southern  Railway  Company  was  indicted  for 
violating:  Pen.  Code  1895,  §  522,  the  indictment  charging-  that  the 
defendant  "did  run  and  operate  passenger  cars,  to  wit,  a  passen- 
Rjer  car  on  train  No.  13,  the  same  beins:  passeng^er  cars  upon 
which  passengfers  were  transported,  and  did  then  and  there  fail 
to  keep  in   such  passenger  cars  an   adequate   supply   of  ^ood, 

*For  the  authorities  in  this  series  on  the  subject  of  the  constitu- 
tionality of  statutes  prescribing  a  penalty  to  compel  common  carriers 
to  perform  their  duties  to  the  public,  see  foot-notes  appended  to 
Frasier  v.  Charleston  &  W.  C.  Ry.  Co.  (S.  Car.),  19  R.  R.  R.  768,  4:2 
Am.  &  Enp.  R.  Cas..  N.  S..  768:  Chicago,  etc.,  Ry.  Co.  v.  Anderson 
(Neb.),  19  R.  R.  R.  333.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  333;  foot-notes 
appended  to  Seegers  Bros.  z\  Seaboard  Air  Line  Ry.  (S.  Car.),  19 
^.  R.  R.  83.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  83. 

For  the  authorities  in  this  series  on  the  subject  of  the  police  powers 
of  a  state  over  railroad  companies,  see  foot-note  appended  to  Chi- 
cago, etc.,  Ry.  Co.  v.  People  (U.  S.),  19  R.  R.  R.  657,  43  Am.  &  Eng. 
R-  Cas.,  X.  S..  657. 
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pure  drinking-  water  during  the  day  and  night  for  the  use  of 
passengers."  On  the  call  of  the  case  for  trial,  the  defendant 
demurred  to  the  indictment,  and  the  demurrer  was  overruled. 
The  defendant's  counsel  then  orally  move  the  court  to  quash 
the  indictment,  because  service  had  not  been  made  on  the  de- 
fendant as  required  by  Pen.  Code  1895,  §  938.  The  court  denied 
the  motion  to  quash,  and  continued  the  case  for  the  term  in  order 
that  proper  service  might  be  made.  The  bill  of  exceptions  com- 
plains of  the  overruling  of  the  defendant's  demurrer,  and  of  the 
refusal  of  the  court  to  quash  the  indictment  for  want  of  service 
on  the  defendant. 

1.    Several  grounds  of  the  demurrer  present  the  proposition 
that  a  corporation  is  not  indictable.     In  McDaniel  v.  Gate  Cit>' 
Gas  Light  Co.,  79  Ga.  61,  3  S.  E.  693,  this  language  was  used: 
"The  defendant  is  a  corporation.    We  do  not  understand  that  in 
this  state  a  corporation  can  be  indicted  for  an  offense."     This 
remark  was  made  by  Mr.  Justice  Blandford  in  the  course  of  his 
argument  to  prove  that  the  penalty  imposed  by  the  third  section 
of  the  act  of  February  26,  1876  (Civ.  Code  1895,  §  1867),  on  cor- 
porations for  neglecting  or  refusing  to  record  bonds  issued  by 
them  in  the  office  of  the  Secretary  of  State  was  enforceable  by 
civil  action.    It  was  not  necessary,  for  the  decision  of  any  ques- 
tion involved  in  that  case,  to  hold  that  a  corporation  was  not 
indictable;  and  the  quoted  extract  is  obiter.     The  question  was 
attempted  to  be  raised  in  a  later  case,  but  it  was  there  held  that 
it  was  too  late,  after  voluntarily  going  to  trial  upon  the  merits, 
for  a  corporation  to  contend  that  it  was  not  liable  to  indictment, 
and  the  point  was  not  ruled.    So.  Express  Co.  v.  State,  114  Ga. 
226,  39  S.  E.  899.     So  the  proposition  that  a  corporation  may 
not  be  indicted  is  an  open  one  in  this  state.     "Lord  Holt  is  re- 
ported as  having  said  that  a  corporation  is  not  indictable,  but  the 
particular  members  of  it  are.     This  doctrine,  however,  if  it  has 
ever  obtained,  is  not  now  recognized  in  any  jurisdiction."      1 
Clark  &  Marshall  on  Priv.  Corp.  §  246.     And  it  is  now  very 
generally  held  that  a  corporation  may  be  indicted  and  fined  for 
offenses  consisting  of  mere  nonfeasance,  as  where  it  neglects  to 
perform  duties  which  it  owes  to  the  public.    Id.  §  247;  7  Am.  & 
Eng,  Enc.  Law,  841.    The  old  idea  that,  inasmuch  as  a  corpora- 
tion was  created  for  lawful  purposes  and  had  no  power  to  do 
anything  unlawful,   it  was  not  responsible   for  the  acts  of  its 
servants  or  officers  in  excess  of  its  charter  authority,  has  long 
since  been   repudiated.     An  action  of  trespass,   as   well  as  of 
trespass  on  the  case,  will  lie  against  a  corporation.     Central  Rv. 
Co.  V,  Brown,  113  Ga.  414,  38  S.  E.  989,  84  Am.  St.  Rep.  250. 
It  is  perfectly  competent  for  the  creator  of  this  artificial  person 
to  prescribe  corporate  responsibility  for  failure  to  perform  cer- 
tain acts  which  may  be  required  of  it.     Nor  can  there  be  any 
possible  objection  that  corporate  disobedience  of -the  sovereign's 
command  may  be  punished  by  fine,  or  by  forfeiture  of  charter. 
With  the  power  in  the  state  to  inflict  a  penalty  for  the  violation 
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of  a  statute  enjoining  a  duty,  it  matters  little  whether  the  proce- 
dure be  in  its  nature  civil  or  criminal.  In  some  instances  the 
remedy  by  indictment  is  more  efficacious  and  prompt  than  by 
civil  action.  While  a  corporation  may  not  be  imprisoned,  it  may 
be  fined,  and  the  fine  enforced  by  levy  on  its  property. 

2.  Another  g^round  of  the  demurrer  is  that  it  is  not  the  inherent 
dut\'  of  a  railroad  company  to  furnish  drinking  water  for  its 
passengers,  and  that  a  failure  to  do  so  cannot  be  made  a  crime 
by  legislation.     It  would  certainly  be  startling  doctrine  to  deny 
the  Legislature  the  power  to  impose  a  duty  upon  a  corporation 
and  require  its  performance,  when  there  is  no  constitutional  re- 
straint.    The   demurrer  also  makes  the   point   that   Pen.   Code 
1895,  §  522,  is  unconstitutional  in  so  far  as  it  undertakes  to  make 
a  violation  of  the  same  a  misdemeanor,  because  the  punitive 
clause  is  impossible  of  enforcement,  and  because  the  Constitution 
of  this  state  (Civ.  Code  1895,  §  5732)  provides  that  the  "laws 
of  a  general  nature  shall  have  uniform  operation  throughout  the 
state";  that  Pen.  Code,  §  1039,  provides  that  **every  crime  de- 
clared to  be  a  misdemeanor  is  punishable  by  a  fine  not  to  exceed 
one  thousand  dollars,  imprisonment  not  to  exceed  six  months,  to 
work  in  the  chain-gang    *    *    *    not  to  exceed  twelve  months, 
and' any  one  or  more  of  the  punishments  may  be  ordered  in  the 
discretion  of  the  judge";  and  that  the  provision  in  section  522, 
that  a  violation  thereof  shall  be  punished  as  for  a  misdemeanor, 
"is  not  uniform,  for  that  it  is  manifestly  impossible  to  impose  on 
a  railroad  company,  as  such,  a  sentence  or  pimishment  of  im- 
prisonment or  work  in  the  chain-gang  or  any  public  works,  as 
niay  be  imposed  upon  a  natural  person  convicted  of  a  similar 
offense  or  misdemeanor,  and  it  is  also  impossible  for  the  judge 
to  exercise  the  discretion  with  which  he  is  invested,  of  imposing 
any  one  or  more  of  said  punishments  prescribed  for  misdemean- 
ors," wherefore  that  section  of  the  Penal  Code  militates  with  the 
above-mentioned  provision  of  the  Constitution.     From  the  very 
nature  of  the  case,  only  so  much  of  section  1039  as  prescribes  a 
fine  is  enforceable ;  so  much  as  relates  to  imprisonment  is  in- 
operative. 

3.  This  clause  of  the  Constitution  was  intended  to  operate 
only  on  laws  which  declared  rights,  provided  remedies,  or  de- 
nounced certain  acts  as  criminal — to  laws  complete  in  themselves. 
The  punitive  feature  is  only  a  part  of  a  law,  and  for  convenience 
the  Legislature  fixed  a  general  punishment  for  those  convicted 
of  misdemeanors.  In  effect,  this  section  (1039)  became  a  part  of 
ever\'  section  of  the  Penal  Code  which  defined  a  misdemeanor. 
The  mere  inappropriateness  of  a  portion  of  the  penalty  would  not 
ser\'e  to  render  section  522  obnoxious  to  the  constitutional  pro- 
vision as  to  general  laws  having  uniform  operation.  That  sec- 
tion applies  only  to  railroad  companies,  and  all  corporations 
convicted  thereunder  must  necessarily  be  punished  alike,  thougli 
not,  of  course,  in  the  same  way  as  may  be  violators  of  another 
penal  statute  which  declares  that  they  may  be  punished  as  for  a 
misdemeanor. 
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4.   Pen.  Code  1895,  §  938,  provides  the  process  ag^ainst  a  cor- 
poration which  has  been  indicted.    As  this  intangible  person  has 
no  physical  existence  and  cannot  be  taken  under  warrant,   the 
Legislature  has  provided  a  certain  mode  of  service  by  which  the 
court  acquires  the  power  to  hear  and  determine  the  charge  against 
the   corporation    under   indictment.      The   sole   purpose   of    the 
service  and  notice  provided  in  that  section  is  to  bring  the  artifi- 
cial person  before  the  bar  of  the  court  for  trial.     Until  service 
is  had  in  the  prescribed  way,  or  is  waived  by  the  corporation, 
the  trial  cannot  legally  proceed.     If  the  corporation  voluntarily 
appears  in  court  by  attorney  and  demurs  to  the  indictment,  the 
corporation  is  before  the  court,  and  further  proceeding  may  be 
had  without  reference  to  the  regularity  of  the  service.     Its  ap- 
pearance and  pleading  by  demurrer  may  be  analogized  to  the 
voluntary  action  of  a  natural  person  who,  hearing  of  an  indict- 
ment against  him,  comes  into  court  without  waiting  for  process 
to  be  issued  against  him,  and  demurs,  or  otherwise  pleads  to  the 
indictment.     After  demurrer  or  plea,  it  is  of  no  consequence 
whether  a  warrant  issued  for  his  arrest  or  not ;  bv  his  voluntary 
act  the  court  acquires  control  over  his  person  for  all  purposes  of 
the  particular  trial.     Likewise,  w-hen  the  defendant  corporation 
demurred  to  the  sufficiency  of  the  indictment,  it  submitted  it- 
self to  the  jurisdiction  of  the  court  in  the  particular  case,  and  it 
then  became  immaterial  whether  the  service  was  regular  or  ir- 
regular.   There  was  no  error  in  refusing  to  quash  the  indictment 
because  of  irregularity  or  insufficiency  of  the  service. 

Judgment  affirmed.    All  the  Justices  concur. 


Crandall  v.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  Dec.   15,   1905.) 
[105  N.  W.  Rep.  185.] 

Carriers — Injury   to    Passengers — Vestibule   Doors — Negligence.^ — 

Action  to  recover  daniaj^es  for  personal  injuries  sustained  by  the 
alleged  nejaflisence  of  the  defendant  in  failing  to  keep  the  vestibule 
doors  at  the  rear  of  its  sleeping  car  closed  between  stations.     Held: 

1.  The  defendant  was  not  bound  to  have  the  car  vestibuled;  but, 
having  done  so,  it  could  not  lead  passengers  to  believe  that  the  doors 
of  the  vestibule  would  be  kept  closed  between  stations,  and  then 
negligently  leave  them  open,  without  incurring  liability  to  a  passen- 
ger injured  thereby. 

2.  Evidence  herein  is  sufficient  to  sustain  the  verdict  to  the  cflTect 
that  the  defendant  was  thus  negligent. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Oscar  Hallam, 
Judge.  ^ 

♦For  the  authorities  in  this  series  on  the  subject  of  a  carrier  of 
passengers'  duties  with  respect  to  opening  and  closing  car  doors,  see 
foot-notes  appended  to  Weinschenck  v.  New  York,  etc.,  R,  R.  (Mass.), 
19  R.  R.  R.  722,  42  Am.  &  Eng.  R.  Cas..  N.  S.,  722. 
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Action  by  Henry  Crandall  ag^ainst  the  Minneapolis,  St.  Paul 
&  Sault  Ste.  Marie  Railway  Company.  Judgfment  for  plaintiff, 
and  defendant  appeals.    Affirmed. 

A.  H.  Bright  and  Munn  &  Thygeson,  for  appellant. 
Giantz*alley  &  Doyle,  for  respondent. 

Start,  C.  J.  This  action  was  brougfht  to  recover  damaj2:es  for 
personal  injuries  sustained  by  the  minor  son  of  the  plaintiff  by 
reason  of  the  alleged  ne^lipence  of  the  defendant,  in  that  the 
vestibule  doors  at  the  rear  end  of  its  train  were  left  open  between 
stations  for  an  unnecessary  len^h  of  time.  X'erdict  for  plaintiff 
in  die  sum  of  $1,000.  The  defendant  made  a  motion  for  judg- 
ment notwithstanding  the  verdict,  which  was  denied.  Judgement 
on  the  verdict,  and  the  defendant  appealed  from  the  judp^ent. 

The  sole  question  presented  by  the  record  is  whether  the  evi- 
dence entitled  the  defendant  to  a  directed  verdict  in  its  favor, 
for  the  reason  that  there  was  no  evidence  of  nep^li^ence  on  its 
part.    The  record  discloses  evidence  tending  to  show :    That  the 
boy,  who  was  only  seven  years  old,  was  a  passenger  in  the  care 
oi  his  aunt  on  a  regfular  passenger  train  from  Boston  to  Minne- 
apolis, which  passed  over  the  defendant's  railway  line  from  Sault 
Ste.   Marie,   Mich,    (hereafter   referred   to  as   the   Soo),  to  its 
destination ;  that  they  occupied  a  sleeper,  which  was  the  rear  car 
in  the  train ;  that  the  rear  platform  of  the  car  was  vestibuled, 
with  a  door  on  each  side  thereof  and  a  railing  at  the  rear;  that 
when  the  doors  were  opened  the  rear  platfonn  was  substantially 
the  same  as  the  platform  of  an  ordinary  passenpfer  car,  but  when 
they  were  closed  the  vestibule  was  a  safe  place  for  passenp^ers  to 
ride  in;  that  on  this  car  the  doors  of  the  vestibule  were  closed 
between  stations  east  of  the  Soo,  and  passenpfers  rode  in  it,  with 
the  knowledge  of  the  employees  in  chargfe  of  the  car ;  that  during^ 
the  forenoon  of  the  day  the  boy  was  injured  the  aunt  went  with 
him  upon  the  vestibuled  platform  several  times,  and  observed  that 
the  doors  were  closed,  and  in  response  to  her  inquiry  whether 
it  was  safe  for  him  to  remain  there  she  was  assured  by  the  porter 
in  charp^e  of  the  car,  who  accompanied  it  throug-hout  the  trip, 
that  it  was,  as  everything:  was  securely  fastened ;  that  when  the 
car  reached   the    Soo   at  about   5   o'clock   in   the  afternoon    it 
stopped,  and  the  doors  of  the  vestibule  were  opened  for  the  pur- 
pose of  permitting:  passengers  to  aligfht,  and  also  for  the  purpose 
of  furnishing  the  car  with  ice  and  supplies ;  that  when  the  train 
kft  the  Soo  the  doors  were  left  open  until  the  brakeman,  com- 
inencing:  at  the  front  of  the  train,  would  arrive  at  the  rear  to 
close  them ;  that  when  the  train  had  ^one  at  least  10  miles  after 
Waving  the  Soo  the  doors  Were  still  open,  which  fact  was  un- 
known to  the  aunt,  who,  believing  that  thev  were  closed,  per- 
mitted the  boy  to  ^o  out  upon  the  platform  to  throw  awav  a 
bottle;  that  he  did  not  return,  and  she  went  out  to  look  for  him. 
and  found  that  he  had  fallen  off,  and  that  the  doors  were  open ; 
and,  further,  that  the  boy  was  injured  by  falling  from  the  car. 
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The  defendant  was  not  bound  to  have  the  car  vestibuled  ;  but, 
having^  done  so,  it  could  not  by  acts  and  words  lead  its  passen- 
gfers  to  believe  that  the  doors  of  the  vestibule  would  be  kept 
closed  between  stations,  and  then  neg^ligently  leave  them  open, 
without  incurring  liability  to  passeng^ers  injured  thereby.  See 
Sansom  ^^  Ry.  Co.,  Ill  Fed.  887,  50  C.  C.  A.  53;  Bronson  r. 
Oakes,  76  Fed.  734,  22  C.  C.  A.  520.  Whether  the  defendant  in 
this  case  led  the  aunt  to  believe  that  the  doors  would  be  kept 
closed  between  stations,  whether  it  negligently  kept  them  open 
for  an  unreasonable  time  after  the  train  left  the  Soo,  and  whether 
such  alleged  negligence  was  the  proximate  cause  of  the  boy's 
injury,  clearly  were,  upon  the  evidence,  questions  of  fact.  It 
follows  that  liie  defendant  was  not  entitled  to  a  directed  verdict. 

Judgment  affirmed. 


Southern  Ry.  Co.  v.  Waters  &  Co. 

(Supreme  Court  of  Georgia,  May  16,  1906.) 
[54  S.  E.  Rep.  620.] 

Carriers — Carriage  of  Goods — Connecting  Carriers.* — ^When  there 
are  several  connectinf?  railroads  of  different  companies,  and  the  goods 
are  intended  to  be  transported  over  more  than  one,  each  company- 
is  responsible  to  its  own  terminus  before  delivery  to  the  connecting 
railroad,  and  the  last  company  which  received  the  goods  as  *'in  good 
order"  is  responsible  to  the  consignee  for  any  damage,  open  or  con- 
cealed, done  to  the  goods,  and  the  companies  must  settle  among 
themselves  the  question  of  ultimate  liability. 

Same — Evidence — Presumption — Receipt. — If  a  railroad  company 
receives  from  another  railroad  company  goods  to  be  transported, 
and  receipts  for  them  as  "in  good  order,"  the  company  so  receiving 
and  receipting  is  concluded  by  the  receipt  from  setting  up,  as  against 
the  consignee,  that  the  goods  were  in  fact  not  in  good  order  when 
received. 

Same.* — Goods  received  by  a  railroad  company  from  a  connecting 
line,  to  be  transported  over  its  own  road,  are,  in  the  absence  of  a 
statement  to  the  contrary  in  a  receipt  for  the  goods,  presumed  to 
have  been  received  as  "in  good  order";  but  this  presumption  may  be 
rebutted  by  proof  showing  that  no  receipt  was  given,  and  that  the 
goods  were  in  fact  not  in  good  order  when  received. 

Same.* — A  railroad  company,  receiving  goods  from  a  connecting 
line,  may  orotect  itself  from  the  conclusive  presumption  arising  from 
a  receipt  expressly  stating  that  the  goods  were  "in  good  order,"  or 
from  a  rebuttable  presumption  arising  from  a  failure  to  state  the 
condition  of  the  goods  in  a  receipt,  by  a  receipt  setting  forth  an 
exemption  as  to  the  condition  of  the  goods.  Any  statement  in  the 
receipt  negativing  that  the  goods,  when  received,  were  in  good  order, 
will  relieve  the  company  from  a  presumption  that  they  were  in  such 
condition. 

♦See  foot-notes  appended  to  Gulf,'  etc.,  Ry.  Co.  v.  Jackson  &  Ed- 
wards (Tex.),  19  R.  R.  R.  125,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  125, 
foot-notes  appended  to  Southern  Rv.  Co.  v.  Vaughn  (Miss.),  18  R. 
R.  R.  334,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  334;  foot-notes  appended  to 
Houston,  etc.,  R.  Co.  v.  Everett  (Tex.),  18  R.  R.  R.  578,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  578. 
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Same— Instmctioiis. — The  judge  erred  in  the  charge  excepted  to, 
and  in  the  refusal  to  charge  as  requested,  and  the  verdict  was  un- 
supported by  the  evidence. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  J.  T.  Pendleton, 
Jtidgfe. 

Action  by  Waters  &  Co.  ag:ainst  the  Southern  Railway  Com- 
pany. From  a  judgement  in  favor  of  plaintiffs,  defendant  bring^s 
error.    Reversed. 

Waters  &  Co.  sued  the  Southern  Railway  Company  in  a  jus- 
tice's court.  The  cause  of  action  set  forth  was  in  substance: 
On  or  about  March  1,  1904,  plaintiffs  purchased  of  Hodges  & 
Sons,  of  Manassas,  Ga.,  11  barrels  of  syrup,  which  were  de- 
livered to  plaintiff  by  defendant  in  Atlanta,  Ga.,  on  March  21, 
1904.  When  delivered,  the  gfoods  were  in  a  damaged  and  bad 
condition,  being  fermented  and  sour,  and  the  hoops  loose  on  the 
barrels;  the  goods  having  been  received  by  the  railway  com- 
pany in  good  order,  and  damaged  as  aforesaid.  The  time  con- 
sumed in  conveying  the  goods  from  Manassas  to  Atlanta  was 
unreasonable,  and  plaintiffs  were  thereby  damaged.  There  was 
also  set  forth  a  cause  of  action  under  the  tracing  act,"  but  this 
was  stricken  at  the  trial.  The  defendant  filed  an  answer  setting 
up  a  general  denial  of  liability.  The  case  was  carried  by  appeal 
to  the  superior  court.  The  trial  in  that  court  resulted  in  a  verdict 
in  favor  of  the  plaintiffs  for  the  full  amount  sued  for.  The 
defendant  filed  a  motion  for  a  new  trial  upon  the  general  grounds, 
and  subsequently  an  amendment  was  added  containing  two 
special  grounds.  Error  was  assigned  upon  the  charge  of  the 
court  to  the  effect  that  if  the  Southern  Railway  Company,  as 
the  last  connecting  carrier,  only  showed  that  it  excepted  to  the 
condition  of  the  syrup  to  the  Seaboard  Air  Line  Railway  on 
the  condition  of  the  barrels,  and  not  on  the  ground  that  it  was 
sour  and  fermented,  that  exception  would  not  rebut  the  pre- 
sumption that  it  was  sour  and  fermented  when  received  by  it. 
The  other  assignment  of  error  was  upon  the  refusal  of  the 
judge  to  charge  that  the  plaintiffs  cannot  recover  on  that  peti- 
tion of  their  cause  of  action  which  attempted  to  set  forth  liability 
on  the  part  of  the  railway  company  for  receipting  for  the  goods 
as  "in  good  condition,"  or  for  failing  to  receipt  at  all,  if  the  jury 
believe  that  the  company  made  exception  on  receipt  of  the  goods 
from  the  connecting  line.  The  motion  was  overruled,  and  the 
defendant  excepted. 

The  material  portions  of  the  evidence  were,  in  substance:  A 
bill  of  lading  issued  by  the  Seaboard  Air  Line  Railway  at 
Manassas,  Ga.,  dated  March  1,  1904,  for  llj4  barrels  of  syrup, 
weight  5J275  pounds,  received  as  in  apparent  good  order.  An 
expense  bill,  dated  Atlanta,  Ga.,  March  17,  1904,  issued  to  plain- 
tiff for  11 J^  barrels  of  syrup,  stating  "all  leaking  badly,"  and 
marked  "Paid,"  March  21,  1904.  The  invoice  of  Hodges  &  Sons, 
showing  the  number  of  barrels  and  number  of  pounds  in  the  bill 
20  R  R  R— 31 
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of  lading,  at  35  cents,  $153.85,  dated  March  1,  1904.    A  witness 
for  plaintiff  testified  that  during^  March,  1904,  syrup  of  the  best 
quality  was  worth  35  to  40  cents  per  gfallon,  and  the  usual   time 
consumed  in  the  transportation  of  freight  between  Manassas  and 
Atlanta  was  from  36  to  48  hours.    One  of  the  plaintiffs  testified 
that  his  firm  had  purchased  the  syrup   from  Hodg^es  &  Sons 
at  the  invoice  price  of  35  cents  per  gallon,  and  that  it  was    de- 
livered by  the  Southern  Railway  Q)mpany  in  Atlanta  on  March 
21,  1904.    At  the  time  of  delivery  all  of  the  barrels  were  leaking, 
and  the  syrup,  when  received,  was  only  fit  for  reboiling.     He 
sold  it  as  early  as  possible  for  15  cents  per  gallon,  which  was  all 
that  it  was  worth;  the  syrup  being  sour  and  fermented.     The 
fermentation  would  begin  about  4  or  5  days,  after  48  to  96  hours 
on  the  road,  when  roughly  handled;  and,  when  fermentation  set 
up,  the  syrup  was  useless  except  for  reboiling.    In  his  opinion 
3  or  4  days  was  ample  for  the  syrup  to  reach  Atlanta  from 
Manassas.    The  syrup  was  of  the  best  quality,  and  its  market 
price  was  35  or  40  cents  per  gallon,  and  the  firm  had  lost  the 
amount  sued  for  $95.     A  witness  introduced  by  the  defendant 
testified  that  he  was  the  agent  of  the  Southern  Railway  &)mpany 
at  Helena,  Ga.,  which  was  the  junction  point  of  the  Southern 
and  the  Seaboard  Railway,  coming  from  Manassas.    He  remem- 
bered the  shipment  of  syrup  from  Hodges  &  Sons  to  the  plain- 
tiff.   It  was  delivered  by  the  Seaboard  to  the  Southern  at  Helena 
on  March  16,  1904,  and  the  syrup  left  Helena  on  March   16. 
"He  took  exceptions  on  this  shipment,  only  stating  'All  leaking 
badly,'  and  the  same  was  signed  by  himself  and  the  agent  of  the 
Seaboard  at  Helena."    The  distance  from  Helena  to  Atlanta  is 
167  miles,  and  in  making  the  trip  it  is  necessary  for  a  freight  car 
to  be  switched  through  the  freight  yard  at  Macon,  necessitating 
considerable  time,  and  the  distance  from  Manassas  to  Helena  is 
about  87  miles. 

Lamor  Rucker,  for  plaintiff  in  error. 
Moore  &  Pomeroy,  for  defendants  in  error. 

■ 

Cobb,  P.  J.  (after  stating  the  foregoing  facts).  1-3.  The 
propositions  stated  in  the  first  three  headnotes  need  no  elabora- 
tion. See  Civ.  Code  1895,  §  2298;  Forrester  v.  Ga.  R.  Co.,  92 
Ga.  697,  19  S.  E.  811;  Ga.  R.  Co.  v.  Forrester,  96  Ga.  428,  23 
S  E.  416;  Susong  v.  F.  C.  &  P.  Ry.  Co.,  115  Ga.  363,  41  S.  E. 
566 ;  Kavanaugh  v.  So.  Ry.  Co.,  120  Ga.  62,  47  S.  E.  526. 

4.  A  railroad  company  receiving  goods  from  a  connecting 
carrier  is  generally  not  liable  for  damages  to  the  goods  when  not 
caused  by  its  own  act.  If  it  receipts  for  the  goods  as  in  good 
order,  when  in  fact  they  were  not  in  that  condition,  the  law  raises 
against  it  a  conclusive  presumption  as  to  the  condition  of  the 
goods.  If  it  receipts  for  the  goods  without  any  statement  as  to 
their  condition,  the  law  raises  a  rebuttable  presumption  that 
they  were  in  good  order  when  received.  On  a  receipt  of  tiie 
first  character,  a  railroad  company  is  requirefd  to  settle  with  the 
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consignee  and  look  for  reimbursement  to  the  carrier  upon  whose 
line  the  damage  occurred.  In  a  receipt  of  the  second  character, 
the  railroad  company  may  defeat  liability  by  showing  that  the 
^oods  were  in  a  damaged  condition  when  received  by  it.  If  the 
character  of  the  receipt  ^iven  is,  however,  such  that  it  clearly 
indicates  an  intention  on  the  part  of  the  carrier  not  to  receipt 
for  them  as  in  g^ood  order,  there  is  no  presumption  as  to  the 
condition  of  the  g:oods  when  they  were  received,  and  the  burden 
is  upon  the  consignee  to  show  that  the  damage  occurred  on  the 
line  of  the  defendant.  In  this  case  the  shipment  was  of  barrels  of 
syrup.  The  defendant  received  them  from  a  connecting  line,  and 
in  its  receipt  stated  that  the  barrels  were  leaking  badly.  A  ship- 
ment consisting  of  goods  in  barrels,  such  as  syrup  or  the  like, 
is  certainly  not  in  good  order  if  the  barrels  are  leaking  badly, 
and  an  exception  of  this  character  in  the  receipt  by  the  carrier 
will  prevent  any  presumption  arising  that  the  goods  were  in  good 
order.  The  law  allows  the  carrier  to  protect  itself  against  the 
presumption  of  law  growing  out  of  the  terms  of  its  receipt,  or 
out  of  the  silence  of  the  receipt  in  reference  to  the  condition  of 
the  goods.  An  exception  by  a  carrier  in  a  receipt  for  goods 
delivered  to  it,  when  the  goods  consist  of  liquids  in  barrels,  that 
the  barrels  are  leaking  badly,  ought  certainly  to  be  treated  as  a 
refusal  on  the  part  of  the  carrier  to  commit  itself  to  the  proposi- 
tion that  it  received  the  goods  as  in  good  order.  Barrels  con- 
taining liquids  cannot  be  in  good  order  when  they  are  leaking 
badly. 

5.  Under  the  facts  in  the  present  case,  the  plaintiff  did  not 
have  the  benefit  of  any  presumption  in  their  favor  as  to  the 
condition  of  the  goods  at  the  time  they  were  received  by  the 
defendant.  The  burden  was  upon  the  plaintiff  to  show  the  con- 
dition of  the  goods  at  the  time  the  defendant  received  them,  and 
that  they  were  in  a  worse  condition  when  delivered  at  the  point 
of  destination  than  when  they  were  received,  as  a  result  of  the 
negligence  alleged  against  the  defendant.  Th^  judge  erred  in  the 
charge  excepted  to,  and  in  refusing  to  charge  as  requested,  and 
the  verdict  is  unsupported  by  the  evidence. 

Judgment  reversed.     All  the  Justices  concur. 


Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v.  Patrick. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  28,  1906.) 

[144  Fed.  Rep.  632.] 

CarrierB—Contract  of  Shipment— Neither  a  bill  of  lading  nor  any 
other  writing  is  necessary  to  constitute  a  contract  of  shipment,  an 
oral  contract,  in  the  absence  of  fraud  or  imposition,  when  satisfac- 
torily proved,  being  as  obligatory  on  both  carrier  and  shipper  as  a 
wntten  one. 

,  S«™J-Evidencc  of  Contracts-Unsigned  Bill  of  Lading.— Plaintiff, 
rarough  an  agent,  delivered  certain  goods  to  defendant  railroad 
company  for  shipment^  and  a»ked  for  a  bill  of  lading,  which  was 
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given,  but  the  station  agent  neglected  to  sign  it.  The  goods  having: 
been  lost,  plaintiff  brought  suit  for  their  value,  setting  up  the  writing 
as  the  contract  of  shipment.  Held,  that  the  paper,  while  not  con- 
stituting a  written  contract,  was  evidence  of  the  contract  actually 
made,  and,  in  the  absence  of  any  evidence  to  the  contrary,  established 
the  terms  of  such  contract. 

Same — Limitation  of  Liability  for  Loss  of  Goods.* — A  contract,  by 
which  the  liability  of  a  carrier  for  loss  of  goods  in  shipment  is  limited 
to  an  agreed  value  per  hundred  pounds,  in  consideration  of  a  reduced 
rate  given  the  shipper,  is  valid  and  enforceable. 

Same — Contract  of  Shipment — Estoppel. — Where  a  shipper  ac- 
cepted and  acted  on  a  paper  given  to  his  agent  as  a  bill  of  ladini?, 
and  which  contained  a  provision  limiting  the  carrier's  liability  in  case 
of  loss,  he  cannot  deny  that  such  was  the  contract,  on  the  ground 
that  his  agent  was  unable  to  read  it. 

Appeal  and  Error — ^Affirmance — Remission  of  Part  of  Recovery. — 
Where  a  railroad  company,  when  sued  by  a  shipper  for  a  loss  of 
goods,  pleaded  a  limitation  of  its  liability,  but  did  not  tender  or  offer 
to  pay  the  amount  due  upon  its  own  construction  of  the  contract, 
and,  relying  on  another  defense,  contested  the  case  and  carried  it 
through  several  courts,  incurring  heavy  costs,  on  a  final  decision  sus- 
taining its  contention  as  to  the  limitation,  the  appellate  court  wilJ 
affirm  the  judgment  for  the  reduced  amount  on  a  remittitur  of  the 
excess  by  plaintiff. 

In  Error  to  the  United  States  Court  of  Appeals  in  the  Indian 
Territory. 

For  opinion  below,  see  88  S.  W.  330. 

Clifford  L.  Jackson,  for  plaintiff  in  error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judgfes. 

Adams,  Circuit  Jud^e.    Defendant  in  error,  who  was  plaintiff 
below,  delivered  to  defendant's  station  agfent  at  South  Canadian 
two  boxes  of  ffoods  to  be  carried  to  Durant,  Ind.  T.     On  de- 
livery of  the  boxes,  plaintiff,  who  was  acting:  throug^h  his  wife  as 
agent,  requested  a  bill  of  lading^.    The  station  agent  gave  him 
what  purported  to  be  one,  fixing  the  terms  and  conditions  of 
shipment,  but  neglected  to  sign  it.    By  its  provisions  plaintiff,  in 
consideration  of  a  reduction  of  about  33  per  cent,   from  the 
regular  freight  rate  to  Durant,  stipulated  to  release  the  railroad 
from  liability  for  all  loss,  except  $5  for  each  hundred  pounds  of 
goods  carried.     The  reduced  rate  of  freight  was  paid,  but  the 
goods  were  never  carried  to  Durant,  but  were  lost.     Plaintiff, 
ignoring  the  stipulation  for  limited  liability,  sued  the  railroad 
company  in  a  trial  court  of  the  Indian  Territory  for  the  full 
value  of  the  goods.     He  filed  his  supposed  bill  of  lading,  with 
his  petition,  as  the  contract  sued  on,  and,  at  the  trial  which  fol- 
lowed, offered  it  in  evidence  to  prove  his  right  of  recovery. 
Judgment  was  rendered  in  his  favor  for  the  actual  value  of  the 
goods,  $60.40,  and  an  appeal  was  taken  to  the  United  States 
Court  of  Appeals  in  the  Indian  Territory,  where  the  judgment 
of  the  lower  court  was  affirmed.    The  limitation  of  the  amount 
of  recovery  for  the  loss,  as  specified  in  the  contract,  was  held  by 

♦See  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v.  Dexter 
(Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  787. 
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the  latter  court  to  be  invalid,  and  the  common-law  liability  was 
'held  to  attach  for  the  full  value  of  the  g^oods  lost  because  the 
bill  of  lading:,  or  contract,  was  unsized.  A  writ  of  error  taken 
from  this  court  raises  the  single  question  whether  the  contract 
as  made  limits  plaintiff's  rig^ht  of  recovery  to  $5  per  hundred- 
weight of  the  g^oods  shipped. 

The  United  States  Court  of  Appeals  for  the  Indian  Territory, 
in  the  course  of  its  opinion,  says : 

**But  the  paper  issued  and  denominated  a  bill  of  ladinja:  in  the 
case  at  bar  was  never  si^ed  by  the  carrier,  and  by  reason  of  that 
fact  it  was  not  a  bill  of  lading,  and  consequently  the  pretended 
limitation  of  liability  stated  therein  was  not  binding  on  the 
appellee,  and  none  of  its  provisions  were  binding  on  either  the 
carrier  or  the  shipper.  Therefore  there  is  no  evidence  that  any 
verbal  or  written  contract  was  made  between  the  parties,  limiting 
the  common-law  liability  of  the  carrier." 

For  want  of  the  signature  of  the  defendant's  agent  the  paper 
sued  on  was  not  a  bill  of  lading,  nor  in  itself  a  contract.  This 
may  be  conceded,  but  the  concession  does  not  dispose  of  the 
case.  Neither  the  bill  of  lading  nor  any  written  contract  were 
necessary  to  constitute  a  contract  of  shipment.  It  may  be  orally 
made,  and  when  so  made,  in  the  absence  of  fraud  or  imposition, 
it  is  as  obligatory  upon  both  the  shipper  and  carrier  as  a  written 
one.  The  difficulty  generally  arises  in  establishing  its  terms  by 
parol,  but,  when  once  established,  it  determines  the  rights  and 
obligations  of  the  parties,  except  as  affected  by  statutory  law,  as 
conclusively  as  if  it  had  been  in  writing  and  in  the  accepted  form 
of  a  negotiable  bill  of  lading.  Elliott  on  Railroads,  vol.  4,  § 
1503;  Hutchinson  on  Carriers,  §  242;  Railway  Co.  v.  Jurey,  111 
U.  S.  584,  4  Sup.  Ct.  566,  28  L.  Ed.  527,  and  cases  cited. 

The  paper  sued  on,  in  our  opinion,  was  very  satisfactory  evi- 
dence of  the  contract  of  shipment  as  actually  made.    Something 
was  asked  by  the  shipper's  agent,  expressing  the  obligation  of 
the  carrier,  and,  pursuant  to  her  request,  the  paper  in  question 
was  given  her.    She  forthwith  delivered  it  to  her  husband,  who 
used  it  in  making  a  claim  for  compensation  for  his  loss ;  filed  it 
as  an  exhibit  in  the  case  showing  his  contract  with  defendant ; 
and  offered  it  in  evidence  at  the  trial  to  substantiate  his  right. 
More  than  this,  he  took  the  benefit  of  the  low  rate  of  freight 
specified  in  the  paper.     He  paid  only  two-thirds  of  the  estab- 
lished rate  for  unlimited  common-law  liability.     If  the  station 
a^ent,  instead  of  answering  the  shipper's  question  by  handing 
to  him  the  paper  purporting  to  be  a  bill  of  lading,  had  orally 
made  use  of  the  language  employed  in  the  paper,  and  the  parties 
had  acted  upon  it,  as  they  did  in  this  case,  no  one  would  ques- 
tion the  competency  of  his  statement  to  prove  the  contract.    A 
fortiori,  the  paper  in  question  was  competent  evidence.    It  elim- 
itiated  much,  if  not  all,  the  uncertainty  attending  proof  of  oral 
contracts. 

Some  evidence  appears  in  the  record  tending  to  show  that 
plaintiff's  agent,  who  negotiated  the  contract  of  shipment  with 
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defendant's  station  agfent  at  South  Canadian,  could  not  read,  and 
did  not  know  or  appreciate  the  force  of  the  provision    limitinff 
defendant's  liability.     The  printed  but  unsip^ned  paper    v^ras    re- 
ceived and  acted  upon  by  her  as  the  contract  of  shipment.      There 
is  no  evidence  of  any  fraud,  hasty  action,  imposition,  or   other 
conduct  on  the  part  of  the  station  agent  tending:  to  prevent   the 
shipper's  agent  from  knowing  or  understanding  the  contents  of 
the  paper.     Moreover,  the  husband,  after  receiving  the    paper, 
with  full  knowledge  of  all  the  facts,  adopted  and  ratified    it  as 
his  contract  with  the  carrier.    For  both  these  reasons  he  cannot 
be  heard  to  say  that  his  agent  did  not  read  or  appreciate   the 
provisions  of  the  contract  from  which  he  now  seeks  to  escape. 
Kirkland  v,  Dinsmore,  62  N.  Y.  171,  20  Am.  Rep.  475;  Schaller 
V.  C.  &  N.  W.  Ry.  Co.,  97  Wis.  31,  71  N.  W.  1042. 

As  there  is  no  evidence  to  the  contrary,  the  statement   made 
to  plaintiff's  agent  in  and  by  the  unsigned  paper,  and    acted 
upon  by  both  his  agent  and  himself,  must  be  treated  as  the  con- 
tract of  shipment.     It   contains   a  clear  provision   limiting,    in 
consideration  of  reduction  in  freight  charges,  the  liability  of  the 
carrier  for  loss  of  the  goods  shipped  by  the  plaintiff.    This  is  a 
lawful  and  enforceable  stipulation,  even  as  to  goods  lost  or  de- 
stroyed by  the  negligence  of  the  carrier.    Hart  v.  Pennsylvania 
Railroad  Co.,  112  U,  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717; 
Liverpool  Steamship  Co.  v.  Phoenix  Ins.  Co.,   129  U.  S.   397, 
442,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  Primrose  v.  Western  Union 
Telegraph  Co.,  154  U.  S.  1,  15,  14  Sup.  Ct.  1098,  38  L.  Ed.  883 ; 
Chicago  Mil.  etc.  Railway  v.  Solan,  169  U.  S.  133,  135,  18  Sup. 
Ct.  289,  42  L.  Ed.  688 ;  Cau  v,  Texas  &  Pac.  Ry.  Co.,  194  U.  S. 
427,  24  Sup.  Ct.  663,  48  L.  Ed.  1053. 

In  the  leading  case  of  Hart  v.  Railroad  Co.,  it  is  said: 

"It  is  just  to  hold  the  shipper  to  his  agreement  fairly  made  as 
to  value,  even  when  the  loss  or  injury  was  occasioned  through 
the  negligence  of  the  carrier.  *  *  *  The  limitation  as  to  value 
has  no  tendency  to  exempt  from  liability  for  negligence.  It  does 
not  induce  want  of  care.  It  exacts  from  the  carrier  the  measure 
of  care  due  to  the  value  agreed  on.  The  carrier  is  bound  to  re- 
spond to  that  value  for  negligence." 

It  results  that  plaintiff  was  not  entitled  to  recover  the  full 
value  of  the  goods  lost,  but  only  the  agreed  value  of  $5  per 
hundredweight,  which  amounts  to  $7.50.  The  defendant  rail- 
way company,  while  pleading  that  its  liability  was  limited  to  that 
sum,  did  not  tender  it  to  plaintiff  either  before  or  during  the 
trial,  but  pleaded,  as  a  further  defense,  a  failure  on  plaintiff's 
part  to  present  a  claim  for  damages  sustained  by  him  within  30 
days  after  it  accrued,  according  to  the  requirements  of  the  con- 
tract of  shipment.  The  proof  fails  to  sustain  that  plea.  As  a 
result  this  small  case  has  been  carried  through  four  courts,  and 
heavy  costs  have  been  incurred  which  might  have  been  avoided, 
if  defendant  had  seasonably  offered  to  pay  what  it  lawfully  owed 
to  plaintiff.     Such  being  the  case,  we  do  not  deem  it  just  to  so 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        487 

Phoenix  Powder  Mffc,  Co.  v.  Wabash  R.  Co 

reverse  this  judgment  as  to  cast  the  heavy  burden  of  costs  upon 
the  plaintiff. 

Our  conclusion  is  that  the  judgement  must  be  reversed,  un- 
less, within  40  days  after  the  filing  of  this  opinion,  the  plaintiff 
files  in  the  clerk's  office  of  the  United  States  Court  for  the 
Central  District  of  the  Indian  Territory,  at  South  McAlester^ 
a  remittitur  of  $52.90,  and,  within  10  days  thereafter,  files  with 
the  clerk  of  this  court  a  certified  copy  of  the  record  showing 
the  filing^  of  such  remittitur.  If  such  remittitur  and  certified  copy 
thereof  be  filed,  a  judgement  will  then  be  entered  affirmin^sf  the 
ju<lg:ment  to  the  extent  of  $7.50.  If  such  remittitur  and  certi- 
fied copy  be  not  filed  within  the  times  aforesaid,  the  judgment 
"will  be  reversed,  with  directions  to  grant  a  new  trial. 


Phcenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co. 

(Supreme    Court   of    Missouri,   June    1,    1906.) 

[94  S.  W.   Rep.  235.] 

Carriers — Release  of  Liability — Constructive  Notice  to  Shipper — 
Presumptions. — Where  a  railroad,  in  compliance  with  the  interstate 
commerce  act  (Act  Cong.  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S. 
Comp.  St.  1901,  p.  3154]),  filed  with  the  Interstate  Commerce  Com- 
mission a  printed  schedule  of  tariffs  showing  rates  of  freight  then  in 
force,  but  in  a  contract  of  shipment  no  rate  was  fixed  verbally  or  in 
w^riting,  and  no  allusion  made  to  a  reduced  rate,  the  bill  of  lading, 
being  silent  as  to  the  rate,  no  presumption  obtained  that  the  shipper 
knew  a  reduced  rate  was  charged  because  the  printed  receipt  con- 
tained a  clause  limiting  the  road's  liability,  so  as  to  exonerate  it  from 
liability  for  loss  of  the  freight  throuf^h  negligence. 

Courts — ^Appellate  Courts — ^Jurisdiction — Federal  Questions. — Such 
construction  of  the  contract  did  not  violate  Const.  U.  S.  Amends. 
5.  14,  and  Const.  Mo.  art.  2,  §  30,  in  that  it  denied  to  the  carrier 
the  equal  protection  of  the  laws  of  the  United  States,  deprived  it  of 
its  property  without  due  process  of  law,  or  denied  a  right,  privilege, 
and  immunity  guarantied  it  by  such  federal  and  state  Constitutions 
and  laws,  or  present  a  case  with  said  interstate  commerce  act,  so 
as  to  give  the  Supreme  Court  jurisdiction  of  an  appeal  therein. 

In  Banc.  Appeal  from  St.  Louis  Circuit  Court;  Horatio  D. 
Wood,  Jud^e. 

Action  by  the  Phoenix  Powder  Manufacturing  Company 
a^inst  the  Wabash  Railroad  Company.  Judgfment  for  plaintiff, 
and  defendant  appeals.  Appeal  ordered  transferred  to  St.  Louis 
Court  of  Appeals. 

George  S,  Grover  and  Henry  W.  Blodgett,  for  appellant. 
Kinealy  &  Kinealy,  for  respondent. 

Gantt,  J.  This  is  an  appeal  from  a  judgement  of  the  circuit 
court  of  the  city  of  St.  Louis,  for  the  plaintiff  for  $1,548.97. 
The  action  was  for  damag^es  to  the  amount  of  $2,000  for  a 
failure  to  safely  carry  from  St.  Louis  to  Twist,  Tex.,  800  kegs 
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of  blasting  powder,  80  cases  of  40  per  cent.  d>Tiainite  and  2 
barrels  of  D.  T.  Fuse,  and  to  deliver  the  same  to  W.  R.  Stubbs 
Contracting  Company  in  as  gfood  condition  as  when  received 
b}'  defendant.  While  en  route,  the  car,  in  which  the  said  powder 
was  stored  was  destroyed  by  fire,  and  said  powder  w^as  never 
delivered.  The  defendant  pleaded  a  special  written  contract  with 
plaintiff  whereby  in  consideration  of  a  reduced  rate  of  freight, 
it  undertook  to  transport  said  floods  to  the  end  of  its  line  only, 
and  that,  by  said  special  agreement,  neither  defendant  nor  any 
of  its  connecting  lines  should  be  liable  for  the  loss  of  said  prop- 
erty occasioned  by  fire  or  the  ne^lig^ence  of  defendant  or  its 
connecting^  carriers,  and  would  not  be  liable  for  any  damages  to 
the  said  property  after  it  was  receipted  for  in  g^ood  order  by  the 
next  succeedingf  carrier,  and  for  the  same  consideration,  it  was 
a^eed  that  in  case  of  loss,  the  value  should  be  computed  as  of 
the  time  and  place  of  shipment,  and  said  property  should  be 
transported  at  plaintiff's  risk,  and  that  it  faithfully  complied  with 
said  contract  and  transported  said  property  safely  over  its  line 
to  Kansas  City,  the  end  of  its  line,  and  there  safely  delivered 
the  same  to  the  Rock  Island  Railway  Company,  and  said  com- 
pany safely  transported  the  said  property  to  Bowie,  Tex.,  and 
there  safely  the  same  to  the  Ft.  Worth  &  Denver  Railway  Com- 
pany, and  that,  while  in  the  possession  of  the  last-named  com- 
pany, at  Bowie,  Tex.,  it  was  accidentally  destroyed  by  fire.  The 
reply  was  a  general  denial  of  the  new  matter  set  up  in  the  answer, 
and  also  set  up  facts  surrounding:  the  destruction  of  the  car  of 
explosives,  and  upon  those  facts  charg^ed  that  the  destruction  of 
the  car  was  due  to  the  negflignence  of  the  defendant.  On  the  first 
trial  of  the  case  the  plaintiff  was  nonsuited  in  the  circuit  court, 
and  appealed  to  the  St.  Louis  Court  of  Appeals  and  the  judge- 
ment was  reversed,  and  the  cause  remanded  with  a  direction  that 
the  only  matter  to  be  investig^ated  in  the  case,  was  the  amount 
of  the  damag^e  sustained  by  plaintiff.  Phoenix  Powder  Co.  v. 
Railroad  Co.,  101  Mo.  App.  442,  74  S.  W.  492. 

Upon  the  return  of  the  case  to  the  circuit  court,  an  amended 
answer  was  filed  which  was  the  same  as  the  origfinal  answer  ex- 
cept that  it  contained  the  following:  alleg^ations :  "Defendant 
says  that  in  the  month  of  March,  1901,  as  well  as  long:  prior 
thereto,  a  certain  act  of  Cong:ress  of  the  United  States,  entitled 
*An  act  to  regfulate  commerce,'  approved  February  4,  1887,  c. 
104,  24  Stat.  379  fU.  S.  Comp.  St.  1901,  p.  3154]  with  the 
various  amendments  thereto,  enacted  by  said  Congress  in  the 
years  1888,  1889,  and  1891,  respectively,  was  in  full  force,  and 
controlled  all  shipments  over  the  railroad  of  defendant  from  all 
points  on  its  line  in  Illinois  and  Missouri,  to  all  points  on  its 
connecting:  lines  in  the  state  of  Texas,  and  elsewhere  beyond  the 
state  line  of  Missouri.  That  in  due  compliance  with  said  law  of 
the  United  States  then  and  there  in  force  as  aforesaid,  defendant 
had  in  March,  1901,  and  still  has,  on  file  with  the  Interstate 
Commerce  Commission,  a  body  created  by  said  act  of  Cong^ress 
above  cited,  at  the  office  of  said  Commission  in  the  city  of 
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Washing^ton,  D.  C,  its  printed  schedules  or  tariffs,  showing^  the 
rates  of  freigfht  then  in  force,  for  all  classes  of  property,  includ- 
ing live  stock,  from  all  points  on  its  own  railway  in  one  state, 
to    points  on  its  own  and  connecting  lines  of  railway  in  other 
states.    That  said  schedules  and  tariffs  were  then,  as  now,  duly 
printed,  published  and  filed  by  defendant,  in  strict  conformity 
to  the  said  laws  of  the  United  States  then  in  force  as  aforesaid. 
That  said  act  of  Congress  of  the  United  States,  entitled  *An  act  to 
reg^ulate  commerce,'  approved  February  4,  1887,  with  the  various 
amendments  thereto,  enacted  by  said  Congfress  of  the  United 
States,  in  the  years  1888,  1889,  1891,  respectively,  were  in  full 
force  and  effect  as  said  time,  and  are  now  valid  statutes,  duly 
enacted  by  said  Confess  of  the  United  States,  and  that  said 
Congress  of  the  United  States  was  then,  as  now,  duly  author- 
ized and  empowered  to  enact  such  laws,  and  that,  under  said 
valid  statutes  of  the  United  States,  said  contract  of  shipment,  as 
contained  in  the  bill  of  lading  hereinbefore  set  forth,  supported, 
and  based  upon  said  reduced  rate  as  aforesaid  as  a  consideration 
therefor,  as  hereinbefore  set  forth,  was  a  valid  and  subsisting 
a^eement    for    the  transportation  of  the  property  therein  de- 
scribed, between  the  states  therein  named,  which  could  not,  un- 
der the  penalties  then  and  there  prescribed  by  said  valid  statutes 
of  the  United  States  be  departed  from,  varied,  modified,  con- 
trolled, abrogated,  or  repudiated  by  either  the  plaintiff  or  de- 
fendant herein.     Further  answering,   defendant  says  that  any 
construction  of  said  statutes  of  the  United  States,  or  upon  said 
interstate  contract  of  shipment,  as  aforesaid,  placed  upon  either 
said  statutes  or  said  contract  of  shipment  which  would  abrogate, 
modify,  or  destroy  said  contract,  as  hereinbefore  set  forth,  would 
be  a  violation  of  the  fifth  and  fourteenth  amendments  to  the 
Constitution  of  the  United  States,  as  well  as  of  section  30  of  ar- 
ticle 2  of  the  Constitution  of  Missouri,  in  that  such  a  construction 
by  said  courts,  of  said  statute,  or  of  said  contract,  would  deny 
to  the  defendant  herein  the  equal  protection  of  the  laws  of  the 
United   States,   and   also   deprive  the   defendant  herein   of   its 
property  without  due  process  of  law,  and  also  deny  to  the  de- 
fendant herein,  a  right,  privilege  and  immunity  guarantied  to  it 
by  the  Constitution  and  laws  of  the  United  States,  as  well  as  of 
the  state  of  Missouri.     Wherefore  defendant  says  that  plaintiff 
ought  not  to  have  or  maintain  this  action,   and  having   fully 
answered,  prays  to  be  discharged  with  its  costs." 

The  reply  denied  all  new  matter  contained  in  the  amended 
answer.  Upon  the  trial  the  bill  of  lading  was  in  evidence  and 
no  rate  of  freight  was  named  in  it,  and  there  was  absolutely  no 
pretense  that  the  plaintiff  or  any  agent  of  it  and  the  defendant, 
or  any  of  its  agents  had  ever  agreed  verbally  upon  a  reduced  rate 
or  even  discussed  such  a  thing.  There  was  not  a  word  to  show 
plaintiff  knew  it  was  to  receive  a  reduced  rate,  and  there  was  no 
testimony  to  show  plaintiff  was  in  the  habit  of  shipping  over 
defendant's  road.  While  defendant's  counsel  concede  this,  they 
seek  to  fasten  upon  plaintiff  constructive  knowledge  that  it  was 
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to  receive  a  reduced  rate.     As  pithily  put  by  Judg^e  Goode,   on 
the  appeal  in  the  St  Louis  Court  of  Appeals,  101  Mo.    -App., 
loc.  cit  455,  74  S.  W.  492:    "Their  arfi:uinent  runs  in  this  wise: 
The  contract  showed  on  its  face  a  limitation  of  defendant's   lia- 
bilit>%  which  the  plaintiff  is  presumed  to  have  known.    In    con- 
sideration of  this  limitation  a  smaller  freight  charge  was  al^^ays 
made  in  accordance  with  a  tariff  of  rates  which  had  been   fijced 
by  an  association  of  railway  companies,  viseed  by  the  Interstate 
Commerce  Commission  and  published  in  a  book  open  to  the  in- 
spection of  shippers.     Plaintiff  is  presumed  to  have  Jcnown    the 
different  rates  for  freight  of  different  classes  when  carried   at 
the  railway  company's  or  the  shipper's  risk,  because  the  Inter- 
state Commerce  Commission  had  approved  them.     All  this    is 
far-fetched,  and  to  our  minds  still  other  presumptions  are    re- 
quired to  carry  knowledge  to  the  plaintiff  of  the  rate  charged  by 
the  defendant  for  the  shipment  in  controversy.     Plaintiff  must 
be  presumed  to  have  known  the  goods  were  first-class  freight 
according  to  the  defendant's  classification  for  interstate  business 
and  presumed  also  to  have  known  the  defendant  would  diargre 
the  tariff  rate  for  first-class  freight  carried  at  the  owner's  risk 
and  no  more,  and  would  observe  its  schedule.     We  grant  that 
plaintiff  is  presumed  to  have  known  the  contents  of  the  bill  of 
lading  and  is  bound  by  them,  there  being  no  evidence  of  decep- 
tion.    Railroad  v,  Cleary,  77  Mo.  634,  46  Am.  Rep.  13;  Mc- 
Fadden  v.  Railroad,  92  Mo.  343,  4  S.  W.  689,  1  Am.  St  Rep. 
721 ;  Kellerman  v.  Railroad,  136  Mo.  177,  34  S.  W.  41,  37  S.  W. 
828. 

We  grant  that  it  has  been  decided  a  shipper  is  presumed  to 
know  the  rates  fixed  and  approved  by  the  Interstate  Commerce 
Commission,  and  whether  a  rate  named  in  a  bill  of  lading  or 
agreed  to  verbally,  is  higher  or  lower  than  one  published  pur- 
suant to  the  interstate  commerce  act.  Gerber  v.  Railroad,  63 
Mo.  App.  145 ;  Wyrick  v.  Railroad,  74  Mo.  App.  406.  And  if  a 
bill  of  lading  without  naming  the  rate  recites  that  it  was  a  re- 
duced one,  proof  may  be  made  that  the  rate  was  less  than  the 
one  charged  for  nonrelease  contracts.  Duvenick  z\  Railroad,  57 
Mo.  App.  550.  But  that  when  no  rate  is  fixed  verbally  or  in 
writing,  and  no  allusion  is  made  to  a  reduced  rate,  the  shipper 
is  presumed  to  have  known  a  reduced  one  was  charged  because 
the  printed  receipt  contained  a  clause  limiting  the  carrier's  lia- 
bility has  never  been  decided  in  this  state  or  to  our  knowledge." 
All  of  which  we  indorse.  The  attempt  to  get  a  federal  question 
into  this  case  by  presuming  a  case  within  the  interstate  commerce 
act,  and  thereby  give  this  court  jurisdiction  of  this  appeal  cannot 
be  countenanced.  We  will  look  deep  enough  into  the  case  to  see 
if  there  was  in  truth  any  ground  upon  which  this  appeal  should 
have  been  certified  to  this  court,  and  upon  such  examination  we 
are  of  opinion  that  the  interstate  commerce  act  had  nothing 
whatever  to  do  with  the  case  and  there  is  no  bona  fide  federal 
question  involved  in  the  appeal  and  this  being  the  only  possible 
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^ound  upon  which  this  court  could  entertain  jurisdiction  of 
the  appeal,  the  appeal  must  be  transferred  to  the  St.  Louis  Court 
of  Appeals,  and  it  is  so  ordered. 

Brace,  C.  J-,  and  Burgess,    Valliant,    Fox,    Lamm,    and 
Graves,  J  J.,  concur. 


Wabash  R.  Co.  v.  Sharpe. 

(Supreme  Court  of  Nebraska,  April  18,  1906.) 
[107  N.  W.  Rep.  758.] 

Carriers — Freight — Delivery.* — The  general  rule  is  that  a  common 
carrier  of  goods  insures  their  safe  delivery  to  the  consignee  against 
loss  or  injury  from  whatever  cause  arising,  except  only  the  act  of 
God  or  the  public  enemy. 

Same — Inexcusable  Detention.t — A  common  carrier  is  responsible 
for  injury  to  gobds  where  the  goods  were  exposed  to  injury  by  the 
carrier's  inexcusable  detention,  and  the  carrier  cannot  in  such  case 
plead  the  act  of  God  as  a  defense.  ' 

(Syllabus  by  the  Court.) 

Commissioners'  Opinion.  Department  No.  2.  Error  to  Dis- 
trict Court,  Lancaster  County ;  Cornish,  Judge. 

Action  by  Morton  R.  Sharpe  against  the  Wabash  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

F.  M,  Hall  and  C.  C.  Marley,  for  plaintiff  in  error. 
Mockett  &  Polk  and  O.  B,  Polk,  for  defendant  in  error. 

DuFi^iE,  C.  May  19,  1903,  Morton  R.  Sharpe  delivered  to  the 
Wabash  Railroad  Company  at  Lafayette,  Ind.,  5,400  pounds  of 
household  goods  for  shipment  to  Lincoln,  Neb.  The  goods  were 
shipped  from  Lafayette  on  the  21st  of  May,  were  delayed  in 
Hannibal,  Mo.,  24  hours  for  rebilling,  and  were  delivered  to  the 
Missouri  Pacific  Railway  Company,  a  connecting  carrier  at  Kan- 
sas City,  on  May  26th  and  held  in  the  yards  by  the  latter  com- 
pany until  May  31st,  where  they  were  practically  destroyed  by 
the  great  flood  occurring  at  that  time.  The  goods  finally  reached 
Lincoln  June  18th,  but  in  such  condition  as  to  be  useless.  This 
action  was  brought  to  recover  the  value  of  said  goods,  and  judg- 
ment went  in  favor  of  the  plaintiff  for  $865.80,  from  which 
judgment  the  company  has  taken  error  to  this  court. 

*See  note,  1  R.  R.  R.  10,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  10  (carriers 
of  passengers  and  of  goods  distinguished);  foot-notes  appended  to 
Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  19  R.  R.  R.  775,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  775. 

tSec  foot*notes  appended  to  Alabama  Great  So.  R.  Co.  v.  Quarles 
&  Couturie  (Ala.),  19  R.  R.  R.  69,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  69; 
Mauldin  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  19  R.  R.  R.  76,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  76;  General  Fire  Ext.  Co.  v.  Carolina  &  N. 
W.  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  336,  42  Am.  &  Eng.  R.  Cas.,  N. 
S.,  336. 
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It  is  claimed  by  the  railroad  company  that  they  shippe<l  the 
^oods  within  a  reasonable  time  and  delivered  them  to  the  connect- 
ing carrier  at  Kansas  City  in  ^ood  condition.    This  may  all  be 
true,  and  still  it  is  no  answer  to  the  plaintiff's  claim.    The  com- 
mon carrier  of  g^oods  insures  their  safe  delivery  to  the  consi^r^ee 
ag^ainst  loss  or  injur>'  from  whatever  cause  arising,  excepting" 
only  the  act  of  God  and  the  public  enemy.    The  delivery  of  the 
^oods  to  the  carrier  in  gfood  order,  and  their  arrival  at  the  place 
of  destination  in  bad  order,  makes  a  prima  facie  case  ag^ainsc  the 
carrier.    It  then  devolves  upon  it  to  show  that  the  loss  or  damage 
was  caused  by  the  act  of  God  or  some  other  cause  which  would 
exempt  it  from  liability.    It  may  be  conceded  in  the  present  case 
that  the  flood  by  which  the  g^oods  were  practically  destroyed  was 
an  act  of  God,  which,  under  ordinary  circumstances,  would   re- 
lieve the  company ;  but  we  think  the  rule  supported  by  the  weight 
of  authority  is  that  a  common  carrier  is  responsible  for  injury  to 
^oods  by  act  of  God,  if  he  departs  from  his  line  of  dut>%  and 
while  thus  in  fault,  and  in  consequence  of  that  fault,  the  g^oods 
are  injured  by  an  act  of  God  which  would  not  otherwise  have 
produced  the  injury.    Or,  as  stated  in  one  of  the  cases,  a  com- 
mon carrier  is  responsible  for  injury  to  gfoods  by  act  of  God 
where  the  gfoods  were  exposed  to  injury  by  the  carrier's  inex- 
cusable detention.    Read  v.  Spaulding,  30  N.  Y.  630,  86  Am. 
Dec.  426;  Michaels  v,  N.  Y.  C.  R.  Co.,  30  N.  Y.  564,  86  Am. 
Dec.  415.    In  McClary  v,  S.  C.  &  P.  R.  Co.,  3  Neb.  44,  19  Am. 
Rep.  631,  it  is  said:    "And  it  is  held  that  if  the  carrier  wrong- 
fully delayed  the  transportation  of  goods,  and  because  of  the 
delay  they  are  injured  by  a  flood,  the  carrier  would  be  liable" — 
citing  Lowe  v,  Mos^,  12  111.  477,  and  Read  v,  Spaulding,  supra. 

In  the  absence  of  any  showing  to  the  contrary,  it  would  seem 
that  a  delay  of  five  days  or  more  in  the  yards  at  Kansas  City 
was  an  unreasonable  delay,  but  there  is  evidence  that  the  officer 
in  charge  of  the  United  States  Weather  Bureau  at  Kansas  City 
on  May  26th,  the  date  that  these  goods  were  delivered  there, 
notified  the  public  and  all  railroad  companies  of  the  coming 
flood  and  warned  them  to  guard  their  property  in  the  lowlands, 
and  that  this  notice  continued  from  day  to  day  until  the  flood 
had  reached  its  height.  Under  this  condition  of  aflfairs,  there 
can  be  no  doubt  of  the  negligence  of  the  carrier,  and  that  this 
negligence  exposed  the  goods  to  the  injury  and  damage  that 
they  afterwards  suffered  by  the  act  of  God.  It  is  further  claimed 
by  the  defendant  company  that  in  consideration  of  a  reduced 
rate  given  to  the  plaintiff  he  released  it  from  all  liability  in  ex- 
cess of  $5  per  hundred  pounds.  Our  Constitution  prohibits  a 
common  carrier  from  limiting  its  common-law  liability,  and  in 
C,  B.  &  Q.  R.  Co.  V,  Gardiner,  51  Neb.  70,  70  N.  W.  508,  it  was 
held:  "A  limitation  of  the  liability  of  a  common  carrier  con- 
tained in  a  shipping  contract  will  not  be  recognized  or  enforced 
in  this  state,  though  valid  in  the  state  where  made,  when  such 
attempted  restriction  of  liability  is  illegal  and  contrary  to  the 
public  policy  of  this  state."    This  rule  has  been  followed  in  nu- 
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merous  cases  since  and  has  become  the  settled  law  of  this  state. 

The  judgement  in  our  opinion  is  clearly  rigfht,  and  we  recom- 
mend its  aiSEirmance. 

Albert  and  Jackson,  CC,  concur. 

Per  Curiam.     For  the  reasons  stated  in  the  foreg^oing  opin- 
ion, the  judgment  of  the  district  court  is  affirmed. 


Wabash  River  Traction  Co.  v.  Baker. 

(Supreme  Court  of  Indiana,  June  7,  1906.) 
[78   N.   E.   Rep.   196.] 

Carriers — Injury  to  Passenger — ^Action — Question  for  Jury.* — In  an 
action  against  a  street  railroad  for  injuries  to  a  passenger,  held,  that 
the  question  whether  she  was  guilty  of  contributory  negligence  in 
descending  to  the  lower  step  of  the  car  and  making  ready  to  alight 
when  it  should  come  to  a  full  stop  was  for  the  jury. 

Same — ^Instructions. — In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger,  the  court  instructed  that  a  higher  degree  of 
care  is  imposed  on  street  railways  than  on  steam  ones,  and  that  if 
plaintiff,  on  giving  her  ticket  to  defendant's  conductor,  notified  him 
that  she  wished  to  be  put  off  at  a  certain  regular  stopping  place,  it 
was  the  duty  of  defendant  to  carry  plaintiff  safely  there,  and  that 
its  duty  was  not  discharged  until  it  had  set  her  down  as  safely  as 
the  means  of  conveyance  and  the  circumstances  of  the  case  would 
permit.  Held,  while  the  opening  statement  of  the  instruction  was  not 
commendable,  the  instruction  was  not  erroneous. 

Appeal  from  Circuit  Court,  Huntington  County ;  Jos.  C.  Bran- 
yan.  Judge. 

Action  by  Ethel  Baker  against  the  Wabash  River  Traction 
Company.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appealed  to  the  Appellate  Court,  from  whence  the  case  is  trans- 
ferred, under  Bums'  Ann.  St.  1901,  §  1337u.    Affirmed. 

Barrett  &  Morris,  for  appellant. 

Shively  &  Switser  and  S,  B,  Cook,  for  appellee. 

Montgomery,  J.  Appellee  recovered  a  judgment  for  a  per- 
sonal injury  sustained  while  being  carried  as  a  passenger  by 
appellant.  The  only  assigned  error  relied  upon  is  the  overruling 
of  appellant's  motion  for  a  new  trial.  The  grounds  of  the  mo- 
tion urged  upon  us  are  insufficiency  of  evidence  to  sustain  the 
verdict  and  error  of  law  in  giving  to  the  jury  instructions  num- 
bered 2  and  4  at  the  request  of  appellee. 

Appellee  was  returning  to  the  city  of  Wabash  from  Boyd 
Park,  and  it  was  near  midnight  when  she  was  hurt.  The  car 
was  crowded,  the  seats  were  full,  and  passengers  sitting  in  the 
laps  of  others,  the  aisles  and  vestibules  were  filled,  and  some 

*For  the  authorities  in  this  series  on  the  subject  of  the  contribu- 
tory negligence  of  passengers  in  riding  in  dangerous  places,  see 
foot-notes  appended  to  Radley  v.  Columbia  S.  Ry.  Ca  (Ore.),  12 
R.  R.  R.  153,  35  Am.  &  Eng.  R.  Cas..  N.  S..  153. 
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boys  were  on  top  of  the  car.     Appellee  was  required  to    stand 
until,  becoming^  tired,  she  removed  her  jacket  and  with  it   made 
a  seat  for  herself  upon  tfie  step  leading  from  the  rear  vestibule 
into  the  car  proper.     She  had  notified  the  conductor  that    she 
desired  to  ^tt  off  at  "South  Side,"  a  customary  stopping^   place 
in  the  city  of  Wabash.     As  the  car  approached  her  destination 
it?  speed  was  slackened  until  it  did  not  exceed  one  mile    per 
hour,  whereupon  appellee  arose  and  descended  to  the  lower  step 
ready  to  alig^ht  when  the  car  should  come  to  a  full  stop.     The 
power  was  suddenly  applied,  causing  the  car  to  lurch  forward, 
throT.ing^  the  standing  passengers  off  their  balance,  and  bunching* 
them  together,  and  throwing  appellee  against  the  vestibule  door 
and  out  upon  the  ground  with  great  violence.    Appellant's  coun- 
sel argue  from  these  facts  that  appellee  voluntarily  left  a  place 
of  safety,  and  took  a  perilous  position  upon  the  car,  and  that  she 
is  guilty  of  contributory  negligence  as  a  matter  of  law.      If 
appellee  had  been  furnished  a  customary  seat  within  the  car, 
this   argument   would   impress   us   more   favorably,   but   it   can 
hardly  be  conceded  that  she  was  in  a  place  safe  against  such 
perils  as  produced  her  injury,  so  long  as  she  was  required  to 
stand,  or  to  occupy  an  improvised  seat  in  the  doorway  where  she 
was  liable  to  be  trampled  by  the  standing  passengers  of  the 
crowded  car.    The  lateness  of  the  hour,  and  the  unusual  number 
on  board  would  naturally  suggest  the  desirability  of  dispatch  in 
the  discharge  of  passengers,  and  the  slow  speed  at  which  the 
car  was  running  would  ordinarily  induce  a  person  already  stand- 
ing to  believe  that  it  was  safe  to  move  toward  the  place  of  exit, 
and  we  cannot  say  that,  under  the  circumstances  shown,  appellee 
was  guilty  of  negligence  in  moving  down  to  the  lower  step  of 
the  car,  but  affirm  that  the  question  of  her  negligence  was  rightly 
submitted  to  the  jurv  for  determination.     Indianapolis,  etc..  R. 
Co.  V.  Hockett,  159  Ind.  677,  66  N.  E.  39;  Citizens',  etc.,  R. 
Co.  V.  Merl.  26  Ind.  App.  284,  59  N.  E.  491 ;  Anderson  v.  Citi- 
zens', etc.,  R.  Co.,  12  Ind.  App.  194,  38  N.  E.  1109;  Citizens', 
etc.,  R.  Co.  V,  Spahr,  7  Ind.  App.  23,  33  N.  E.  446;  Chicago 
City  Ry.  Co.  v,  McCaughna  (111.)  74  N.  E.  819;  Alton  Light 
&  Traction  Co.  v.  Oliver  (111.)  75  N.  E.  419. 

Complaint  is  made  of  the  giving  of  instruction  No.  2,  which 
reads  as  follows :  "The  court  charges  you  that  there  is  a  higher 
degree  of  care  imposed  upon  street  railways  than  upon  ordinary 
steam  railways,  and  if  you  should  find  in  this  case,  by  the  evi- 
dence, that  the  plaintiff  was  a  passenger  on  one  of  defendant's 
cars  on  the  night  in  question,  returning  from  Boyd  Park,  bound 
for  her  home  in  Wabash,  and  in  giving  her  ticket  to  the  con- 
ductor, notified  him  that  she  wished  to  be  put  off  at  the  regular 
stopping  place  in  said  city,  known  as  'South  Side,'  it  was  the 
duty  of  the  defendant,  the  street  car  company,  to  carry  the 
plaintiff  safely  to  said  stopping  place,  and  its  duty  toward  the 
plaintiff  as  a  carrier  of  passengers  was  not  discharged  or  ended 
until  they  had  conveyed  her  to  the  point  designated,  and  set  her 
down  as  safely  as  the  means  of  conveyance  employed  and  the 
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circumstances  of  the  case  would  permit,  she  exercising:  at  the 
time,  due  diligence  and  care,  and  not  bein^  g:uilty  of  contributory 
ne^li^ence."     The  opening  statement  embodied  in  this  instruc- 
tion, that  a  higher  degree  of  care  is  imposed  upon  street  railways 
than  upon  ordinary  steam  railways,  is  not  approved  either  as  a 
proper  method  of  defining  a  duty  or  as  a  correct  statement  of  the 
law,  although  it  was  taken  from  the  opinion  in  Anderson  v. 
Citizens',  etc.,  Ry.  Co.,  12  Ind.  App.  194,  197,  38  N.  E.  1109. 
The  care  required  of  a  steam  railroad  for  its  passengers  is  no- 
where stated  in  the  instruction,  but  that  company  is  not  before 
us,  and  if  it  were  could  not  complain  because  its  duty  was  under- 
stated.    The  duty  of  a  street  railway  company  towards  passen- 
gers is  defined  with  reasonable  accuracy  in  the  residue  of  this 
instruction.     Indianapolis,  etc.,   Ry.   Co.  v,   Hockett,    159   Ind. 
678,  66  N.  E.  39 ;  Citizens',  etc.,  Ry.  Co.  v.  Jolly,  161  Ind.  80,  67 
N.  E.  935 ;  Citizens',  etc.,  Ry.  Co.  v.  Hoffbauer,  23  Ind.  App. 
614,  56  N.  E.  54 ;  Kentucky,  etc.,  Co.  v.  Quinkert,  2  Ind.  App. 
24+,  28  N.  E.  338 ;  5  Am.  &  Eng.  Ency.  of  Law,  558.    Instruction 
No.  13  given  at  the  request  of  the  appellant  expressly  advised  the 
jury  that  railway  and  traction  companies  are  not  insurers  of  the 
safety  of  their  passengers ;  and  the  instruction  complained  of,  as 
well  as  many  others,  admonished  them  that  appellee  could  not 
recover  unless  she  was  without  fault  or  negligence  contributing 
to  her  injury.     It  is  conceded  that,  as  a  carrier,  appellant  is 
required  to  exercise  the  highest  degree  of  care  to  secure  the 
safety  of  its  passengers,  and  is  responsible  for  the  slightest  neg- 
lect when  such  negligence  results  in  injury.     In  review  of  this 
strict  requirement,  and  of  other  instructions  given,  and  of  the 
conceded  facts,  we  are  clear  that  the  objectionable  part  of  this 
instruction  could  not  have  misled  the  jury  or  harmed  appellant. 
It  is  further  contended  that  instruction  No.  4  given  at  the  re- 
quest of  appellee  was  erroneous,  which  instruction  reads  as  fol- 
lows:   "The  fact  that  the  plaintiff  undertook  to  alight  from  the 
car  at  a  time  when  the  car_was  still  in  motion  does  not  necessarily 
make  her  guilty  of  contributory  negligence.    As  to  whether  she 
could  alight  from  the  car  at  the  time  she  undertook  to  do  so  with 
safety,  is  a  question  of  fact  for  you,  gentlemen,  to  determine 
from  all  the  facts  and  circumstances  in  the  case.     If  you  find 
from  the  evidence,  that,  at  the  time  she  undertook  to  alight  from 
the  car,  she  could  have  done  so  with  safety,  by  the  exercise  of 
due  diligence  and  care,  then  she  would  not  be  guilty  of  con- 
tributory negligence,  even  though  you  find  that  the  car  had  not 
come  to  a  full  stop  but  was  still  moving."     We  have  already 
shown  that  the  court  could  not  declare,  as  a  matter  of  law,  upon 
the  conceded  facts  of  this  case,  that  appellee  was  guilty  of  con- 
tributory negligence.     What  was  said  in  the  consideration  of 
the  first  proposition  argued,  and  the  authorities  there  cited,  up- 
hold the  correctness  of  this  instruction,  and  it  is  accordingly  our 
conclusion  that  no  error  was  committed  in  giving  the  same  to 
the  jury. 

No  reversible  error  appearing  in  the  record,  the  judgment  is 
affirmed. 
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Garvik  V,  Burlington,  C.  R.  &  N.  Ry  Co. 

(Supreme   Court  of   Iowa,  July   12,   1906.) 
[108  N.  W.  Rep.  327.] 

CarrierB — Injuries  to  Passengera — ^Acts  of  Employees — ^Evidence— 
Sufficiency. — In  an  action  against  a  railroad  for  a  rape  committed 
on  a  passenger  by  a  brakeman,  absence  of  complaint  does  not  con- 
clusively disprove  the  charge,  but  the  jury  are  to  consider  all  of  ihe 
facts  and  circumstances  surrounding  and  connected  with  the  transac- 
tion, including  the  age,  intelligence,  and  experience  of  plaintiff. 

Same. — In  an  action  against  a  railroad  for  a  rape  committed  on  i 
passenger  by  a  brakeman,  the  evidence  held  sufficient  to  show  that 
the  rape  was  committed. 

Same — ^Acts  of  Employees — Rape.* — A  railroad  is  liable  for  a  rape 
committed  on  a  passenger  by  a  brakeman. 

Same — Instructions. — In  an  action  against  a  railroad  for  a  rape 
committed  on  a  passenger,  it  was  proper  to  refuse  to  submit  che 
question  of  contributory  negligence. 

Evidence^Evidence  at  Former  Trial — Effect. — Where  testimony 
taken  on  a  former  trial  was  used  by  both  parties,  it  was  to  be  treated 
and  considered  by  the  jury  and  given  the  same  effects  as  if  the  same 
witnesses  had  testified  in  open  court. 

Carriers — Injuries  to  Passenger — Instructions. — In  an  action  against 
a  railroad  for  a  rape  committed  on  a  passenger  by  a  brakeman,  which 
resulted  in  pregnancy,  an  instruction  that  plaintiff  wfts  entitled  to 
recover  for  time  lost  by  reason  of  the  wrong  complained  of,  did  not 
warrant  an  inference  that  damage  might  be  awarded  for  time  lost 
in  caring  for  the  child. 

Damages-;-Excessive  Damages — Injuries  to  Person. — In  an  action 
against  a  railroad  for  a  rape  committed  on  a  passenger  by  a  brake- 
man  which  resulted  in  pregnancy,  plaintiff  having  testified  to  condi- 
tions existing  since  the  injury  strongly  indicating  that  her  mental 
anguish  on  account  of  the  outrage  was  neither  great  nor  lasting,  a 
verdict  for  $8,000  was  excessive  by  $5,000. 

Appeal   from   District  Court,  Linn  County;  J.   H.   Preston, 
Judge. 

Suit  by  a  passenger  to  recover  damages  for  an  assault  alleged 
to  have  been  committed  by  one  of  the  defendant's  trainmen. 
Trial  to  a  jury  and  verdict  and  judgment  for  the  plaintiff.  The 
defendant  appeals.  Affirmed  on  condition  that  plaintiff  remit  a 
portion  of  the  judgment. 

Carroll  Wright  and  /.  L,  Parish,  for  appellant. 

B.  L.  Wick,  Crosby  &  Fordyce,  and  Lewis  Heins,  for  appellee. 

Sherwin,  J.  The  act  for  which  recover^'  is  sought  is  alleged 
to  have  been  committed  on  one  of  the  defendant's  trains  on  the 
9th  of  October,  18S)9.  The  controlling  facts  on  which  the  suit 
is  based  are  substantially  and  briefly  as  follows :  The  plaintiff  is 
a  native  of  Norway,  where  she  lived  until  the  fall  of  1899.  Her 
father  and  an  uncle  came  to  Iowa  prior  to  that  time,  and  in  May, 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
carrier  to  protect  its  passengers  from  assaults  by  its  employees,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Winslow  (Ky.).  14 
R.  R.  R.  432,  37  Am.  &  Eng.  R.  Cas..  N.  S..  432. 
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^  the  uncle  went  to  Norway,  returning  to  this  country  in 
early  days  of  October,  accompanied  by  the  plaintiff,  her 
mother,  and  a  brother  and  sister;  the  latter  12  years  of  age. 
Tlie  plaintiff  was  then  23  years  old.    When  the  party  left  Cedar 
RsLpids  on  the  defendant's  train,  the  plaintiff,  her  mother,  and 
sister  occupied  seats  together  in  one  coach,  and  the  uncle  and  her 
brother  were  in  another  coach  of  the  same  train.    Their  destina- 
tion was  Larchwood,  Iowa.    The  train  left  Cedar  Rapids  about 
tnicinight,  and  the  evidence  tends  to  show  that,  during  the  re- 
ma.inder  of  the  night,  Dye,  the  brakeman  charged  with  the  act, 
^^^as  very  attentive  and  pleasant  to  the  plaintiff  and  her  sister, 
several  times  stopping  to  chat  with  them,  although  they  could 
understand  nothing  that  he  said.    About  6  o'clock  in  the  morn- 
ing, while  it  was  yet  dark,  the  plaintiff  went  to  a  toilet  room  in 
the  rear  end  of  the  car,  and  she  claims  that,  immediately  after  she 
entered  it  and  closed  the  door,  Dye  opened  the  door,  went  in, 
and  shut  and  bolted  the  door,  and  that  he  then  by  putting  her  in 
f^eat  fear,  and  by  preventing  her  attempted  outcry,  had  sexual 
intercourse  with  her.    After  the  consummation  of  the  act.  Dye 
left  the  toilet  room  at  once,  and  in  a  very  few  minutes  there- 
after the  plaintiff  returned  to  her  seat  in  the  car.    She  made  no 
complaint  to  any  one,  and  neither  her  mother  or  her  father  knew 
of  the  transaction  until  about  two  months  thereafter,  when  their 
family  physician  discovered  that  she  was  enceinte,  and  so  in- 
formed them.     She  says,  however,  that  at  about  that  time  she 
told  her  sister  what  had  happened  on  the  train.    She  gave  birth 
to  a  child  on  the  28th  of  June,  1900. 

In  this  connection  we  may  as  well  dispose  of  the  appellant's 
contention  that  the  verdict  is  not  supported  by  sufficient  evi- 
dence. It  may  well  be  conceded  that  the  case  made  by  the  plain- 
tiflF's  own  testimony  presents  some  rather  unusual  features;  but, 
notwithstanding  this  concession,  if  it  be  true  that  sexual  inter- 
course was  accomplished  by  putting  her  in  fear  and  by  prevent- 
ing an  outcry  while  it  was  being  attempted  and  consummated, 
she  should  recover.  While  the  ordinary  female  who  has  been 
ravished  will  make  the  fact  known  to  her  family  or  friends  at  the 
very  earliest  possible  moment,  complaint  is  not  always  made, 
and  we  have  repeatedly  held  that  conviction,  in  criminal  cases 
charging  rape,  is  proper  though  no  complaint  be  made.  In 
other  words,  absence  of  complaint  is  not  conclusive,  but  the  jury 
are  to  consider  all  of  the  facts  and  circumstances  surrounding 
and  connected  with  the  transaction,  including  the  age,  intelli- 
gence, and  experience  of  the  injured  party.  State  v.  Cross,  12 
Iowa,  66,  79  Am.  Dec.  519. 

In  addition  to  denial  of  the  alleged  transaction  in  the  toilet 
room,  Dye  testified  that,  owing  to  an  injury  to  his  penis  received 
in  1881,  he  had  never  since  that  time  had  an  erection  or  been  able 
to  have  sexual  intercourse.  His  wife  also  testified  to  the  same 
effect.  This  testimony  was  not  conclusive,  however.  Dye  would, 
of  course,  shield  himself  as  far  as  possible,  and  the  jury  was  not 
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bound  to  believe  the  wife  rather  than  the  plaintiff.    The  smiles 
and  the  attention  bestowed  on  the  plaintiff  and  her  sister  by  Dye 
during  the  night  journey  north  from  Cedar  Rapids  are  not^  in- 
dicative of  copulative  incapacity,  and  we  are  not  greatly  surprised 
that  the  jury  did  not  fully  credit  the  testimony  he  offered  on  the 
subject.    The  question  was  for  the  jury,  and  the  verdict,  as  to 
the  commission  of  the  act  by  Dye,  is  sufficiently  supported  by  the 
evidence.     The  appellant  urges  that  its  request  for  a  directed 
verdict  should  have  been  granted  because  the  cause  of  action  set 
out  in  the  petition  could  not  be  maintained  against  it.    It  is  con- 
ceded by  appellant  that,  if  Dye  made  an  assault  upon  the  plaintiff 
while  she  was  a  passenger  on  its  train,  a  cause  of  action  wauld 
arise  for  a  breach  of  the  implied  duty  to  furnish  her  protectiofn 
during  such  time ;  but  it  is  said  that  the  basis  of  her  claim  is  that 
the  defendant,  through  its  agent,  committed  a  criminal  assault 
upon  her.     It  is  true  the  petition  alleges  an  assault  amounting 
to  rape,  but  at  the  same  time  it  makes  other  allegations  present- 
ing a  cause  of  action  concededly  maintainable.     It  alleges  that 
the  plaintiff  was  a  passenger  on  the  defendant's  train,  and  that, 
while  it  was  transporting  her,  one  of  its  servants  or  agents  com- 
mitted the  act  complained  of.    It  is  shown  without  question  that 
Dye  was  one  of  the  appellant's  servants  engaged  in  the  operation 
of  the  train  in  question,  and,  if  he  committed  the  assault  com- 
plained of,  the  appellant  is  liable  to  respond  therefor  because  of 
its  duty  to  its  passengers.    3  Thompson  on  Negligence,  §  3184; 
2  Shearman  &  Redfield  on  Negligence,  §  513,  and  cases  cited; 
Garvik  v.  Railway  Co.,  124  Iowa,  691,  100  N.  W.  498,  the  first 
appeal  in  this  case;  McKinley  z\  Railroad  Co.,  44  Iowa,  314,  24 
Am.  Rep.  748 ;  Johnson  v.  C.  R.  I.  &  P.  R.  Co.,  58  Iowa,  348,  12 
N.  W.  329;  Lewis  v,  Schultz,  98  Iowa,  341,  67  N.  W.  266; 
Goddard  v.  Grand  Trunk  Ry.  Co.,  57  Me.  222,  2  Am.  Rep.  39. 

It  is  further  said  that  there  was  error  in  not  submitting  to  the 
jury  the  question  of  the  plaintiff's  contributory  negligence.  No 
such  instruction  was  necessary  under  the  rule  announced  in 
Bryan  v.  C.  R.  I.  &  P.  R.y.  Co.,  63  Iowa,  464,  19  N.  W.  295. 
But,  were  the  rule  otherwise,  there  was  no  conflict  in  the  testi- 
mony as  to  what  took  place  between  the  plaintiff  and  Dye  in  the 
toilet  room,  and,  if  they  were  there  together,  the  evidence  con- 
clusively shows  that  the  plaintiff  did  nothing  to  contribute  to  her 
injury.  Just  what  acts  on  the  part  of  the  plaintiff  would  amount 
to  contributory  negligence  in  a  case  of  this  nature  are  not  pointed 
out.  The  court  instructed  that,  if  she  consented  to  the  inter- 
course, she  could  not  recover,  and  it  is  quite  evident  that  whatever 
she  may  have  failed  to  do  after  the  wrong  was  committed  was 
immaterial. 

Instructions  4  and  5  are  criticised,  but  we  think  unjustly  so. 
The  fourth  told  the  jury  that  it  was  the  duty  of  the  defendant  to 
exercise  the  highest  degree  of  care  towards  the  plaintiff  while 
she  was  a  passenger  on  its  train,  and  that,  if  she  was  assaulted 
by  one  of  the  appellant's  servants  during  said  time,  it  was  liable 
for  such  assault.    The  instruction  is  in  line  with  the  rule  of  law 
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^Coveming-  the  case,  and,  unless  we  indulge  in  undue  technicality 

as  to  the  issue  presented  by  the  petition,  no  fault  can  be  foiuid 

therewith.     Testimony  taken  on  other  trials  of  the  case  was  used 

by  both  sides,  and  the  court  instructed  that  it  was  to  be  treated 

and  considered  by  the  jury  and  g^ven  the  same  eflfect  as  if  the 

same  ivitnesses  had  testified  in  open  court.    There  was  no  error 

in  so  instructingf.    It  is  contended  that  the  court's  statement  of 

the  issues,   in  connection  with  its  eighth  instruction,  authorized 

the  jury  to  award  damages  for  time  lost  in  caring  for  the  child. 

The  statement  of  the  issues  did  not  fairly  imply  that  the  plaintiff 

was  asking^  such  damage,  and  the  instruction  told  the  jury  only 

that  it  mi^ht  award  damages  for  the  loss  of  time  sustained  by 

reason  of  Dye's  conduct.    There  is  no  merit  in  the  complaint. 

The  verdict  and  judgment  were  for  $8,000,  and  it  is  urged  that 
the  verdict  is  so  excessive  as  to  indicate  passion  and  prejudice  on 
the  part  of  the  jury.    Considering  the  entire  record  before  us,  we 
are  ag^reed  that  the  recovery  is  excessive;  but  we  agree  further 
that  the  amount  found  by  the  jury  does  not  necessarily  indicate 
improper   influence.     There  is  some  evidence  tending  to  show 
physical  disability  on  account  of  the  birth  of  the  child,  and  testi- 
mony tending  to  show  some  mental  pain  and  suffering.    On  the 
other  hand,  the  plaintiff  herself  testified  to  conditions  existing 
since  the  injury,  strongly  indicating  that  her  mental  anguish  on 
account  of  the  outrage  was  neither  great  nor  lasting.     Indeed, 
her  failure  to  make  it  known  until  her  condition,  the  result  of 
the  intercourse,  was  discovered,  negatives  the  thought  of  great 
indignation  and  mental  suffering.    The  jury  may  have  acted  in 
perfect  good  faith  in  finding  that  the  assault  was  made  by  Dye 
as  claimed,  and  still  not  have  analyzed,  as  carefully  as  we  have 
tried  to  do,  the  evidence  as  to  the  damage  suffered  on  account 
thereof.     The  judgment  should  be  reduced  to  $3,000.     If  the 
plaintiff  shall  elect,  in  a  writing  filed  with  the  clerk  of  this  court 
within  30  days,  to  accept  such  sum  in  full  satisfaction  of  her 
daim  for  damage  against  the  defendant,  the  case  will  stand  af- 
firmed; otherwise  it  will  be  reversed. 

Affirmed  on  condition. 
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TiMLER  V.  Philadelphia  Rapid  Transit  Co. 

(Suprcme  Court  of  Pennsylvania,  March  19,  1906.) 

[63  At  I.  Rep.  824.] 

Street  Railroads— Collision  with  Wagon— Contributory  Nc«ir- 
gence.^ — A  driver  of  a  team  is  Ruilty  of  contributory  negligence 
where  he  fails  to  .look  before  going  on  street  railway  tracks  at  the 
intersection  of  two  streets. 

Mestrezat  and  Potter,  JJ.,  dissenting. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County-. 

Action  by  Herman  Timler  against  the  Philadelphia  Rapid 
Transit  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Ar^ed  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
zat, Potter,  Elkin,  and  Stewart,  J  J. 

Samuel  B.  Covin  and  Frederick  Beyer,  for  appellant 
Thomas  Learning  and  Russell  Duane,  for  appellee. 

Elkin,  J.  The  undisputed  evidence  is  that  when  appellant 
looked  the  second  and  last  time  the  head  of  his  horse  was  9  feet 
from  the  track,  while  he  himself  was  seated  on  his  wagon  nearly 
20  feet  distant.  When  he  last  looked  and  saw  the  approaching 
car,  it  was  necessary,  in  order  to  cross  in  safety,  that  he  should 
drive  9  feet  to  the  track,  5  feet  across  it,  which,  added  to  the 
length  of  his  horse  and  wagon,  18  feet,  made  a  total  of  32  feet, 
before  he  could  pass  the  car  in  safety.  Notwithstanding  these 
facts,  he  disregarded  his  duty  to  look  immediately  before  go- 
ing upon  the  track,  and  was  injured  by  the  collision  with  the  car. 
Under  the  settled  rule  of  our  cases  he  was  guilty  of  contributor}' 
negligence,  and  there  can  be  no  recovery.  This  court  has  fre- 
quently said  that  when  the  driver  of  a  team,  at  the  intersection 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
stop,  look,  and  listen  rule  is  applicable  to  street  railway  crossings, 
see  foot-notes  appended  to  Marden  v.  Portsmouth,  etc.,  St  Ry. 
(Me.),  17  R.  R.  R.  821,  40  Am.  &  EnR.  R.  Gas.,  N.  S.,  821;  Giardina 
V.  St.  Louis  &  M.  R.  Ry.  Co.  (Mo.),  14  R.  R.  R.  579,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  579;  foot-notes  appended  to  Vrooman  v.  North  Jersey 
St.  Ry.  Co.  (N.  J.),  15  R.  R.  R.  393,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
393;  Markowitz  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  16  R.  R.  R.  838, 
39  Am.  &  En  jr.  R.  Cas.,  N.  S.,  838;  foot-notes  appended  to  Los  An- 
Reles  Traction  Co.  v.  Conneally  (C.  C.  A.),  16  R.  R.  R.  107,  39  Am. 
&  Enjf.  R.  Cas.,  N.  S.,  107. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  driving  other  vehicles  on  streets  upon  which  street 
cars  are  operated,  see  foot-notes  appended  to  Ablard  v.  Detroit 
United  Ry.  (Mich.),  18  R.  R.  R.  722,  41  Am.  &  Eng.  R,  Cas.,  N.  S., 
722;  McCarthy  v.  Boston  Elev.  Ry.  Co.  (Mass.),  17  R.  R.  R.  856,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  856;  Marden  v.  Portsmouth,  etc.,  St.  Ry. 
(Me.),  17  R.  R.  R.  821,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  Riley  v. 
Shreveport  Traction  Co.  (La.),  16  R.  R.  R.  785,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  785;  foot-notes  appended  to  Wood  v.  Boston  Elev.  Ry. 
Co.  (Mass.),  16  R.  R.  R.  475,  39  Am.  &  Eng.  R.  C^as.,  N.  S.,  475. 
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of  two  city  streets,  fails  to  look  immediately  before  ^oin^  upon 

the  track,  he  is  gfuilty  of  contributory  negligence.    Ehrisman  v 

Passenger  Railway  Co.,  150  Pa.  180,  24  Atl.  596,  17  L.  R.  A 

448 ;  Darwood  v.  Union  Traction  Co.,  189  Pa.  592,  42  Atl.  290 

Kem  v.  Second  Avenue  Traction  Co.,  194  Pa.  75,  45  Atl.  125 

Burke  z/.   Union  Traction  Company,  198  Pa.  497,  48  Atl.  470 

Pieper  z/.   Union  Traction  Company,  202  Pa.  100,  51  Atl.  739; 

Keenan  z/.  Union  Traction  Company,  202  Pa.  107,  51  Atl.  742,  58 

L.  R.  A.  217;  Moser  v.  Union  Traction  Company,  205  Pa.  481, 

55  Atl.  IS  ;  Boring  v.  Union  Traction  Company,  211  Pa.  594,  61 

Atl.  77. 

The  case  at  bar  cannot  be  distinguished  from  the  cases  cited. 
Indeed,  the  facts  in  many  of  the  cited  cases  more  strongly  favored 
the  plaintiff  than  do  those  of  the  present  case.     The  appellant 
looked  twice  and  saw  the  car  rapidly  approaching.    He  first  saw 
it  a  little  more  than  300  feet  away.    He  drove  on  about  10  feet 
and  saw  the  car  ^  little  more  than  200  feet  distant.     In  other 
words,  while  he  drove  10  feet  the  car  moved  about  100  feet. 
At  the  time  he  last  looked  it  was  necessary  for  him  to  travel  32 
ieet  to  clear  the  tracks,  while  the  car  would  have  to  move  about 
200  feet  before  reaching  him.    It  is  clear,  therefore,  that  if  he 
drove  at  the  same  rate  of  speed  and  the  car  continued  to  move 
at  the  same  rate,  a  collision  must  result.    Notwithstanding  these 
facts  he  continued  on  without  again  looking  for  the  car  which 
he  knew  was  rapidly  approaching.    If  he  had  looked  immediately 
before  going  upon  the  track,  as  the  rule  of  our  cases  requires, 
he  would  have  seen  the  car  less  than  100  feet  away,  and  should 
have  known  that  he  could  not  cross  in  safety  if  he  continued 
driving  at  the  same  rate  of  speed.    The  evidence  shows  that  he 
took  no  precaution  for  his  safety  after  he  looked  the  second  time. 
The  rule  of  law  which  requires  him  to  look  immediately  before 
going  on  the  track  is  not  complied  with  if  when  he  looks  and 
sees  danger  he  makes  no  effort  to  avoid  it.    Even  if  it  be  con- 
ceded that  the  car  was  running  at  an  unusual  rate  of  speed,  ap- 
pellant was  not  thereby  excused  from  the  performance  of  duties 
imposed  on  him  by  law.     If  he  had  observed  his  duty  to  look 
immediately  before  going  on  the  track,  the  question  of  defend- 
ant's negligence  in  running  the  car  at  an  excessive  rate  of  speed 
might  have  been  properly  submitted  to  the  jury.    He  did  not  do 
so,  and  the  case  turns  not  on  the  defendant's  negligence,  but  on 
the  contributory  negligence,  of  plaintiff.     Indeed,  the  greater 
the  danger   from   the   rapidly  approaching  car,   the   more   im- 
perative his  duty  to  look  immediately  before  going  on  the  track. 
It  was  not  only  his  duty  to  look  at  the  proper  place,  but  when 
^p  looked  and  saw  danger,  which  could  be  avoided  by  the  exer- 
cise of  reasonable  care,  it  was  his  duty  to  avoid  that  danger.    We 
nave  frequently  said  that  it  is  as  much  the  duty  of  the  driver  of  a 
team  to  avoid  a  collision  in  these  cases  as  it  is  of  the  motorman 
of  a  car.    The  learned  court  below  gave  binding  instructions  for 
Qefendant,  and  in  this  we  see  no  error. 
Judgment  affirmed. 
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Green  et  al,  v,  Baltimore  &  O.  R.  Co. 

(Supreme  Court  of  Pennsylvania,   March   5,  1906.) 

[63  Atl.   Rep.  603.] 

Carriers — Injury  in  Station — Liabilities. — In  an  action  by  a  pas- 
senjjer  against  a  railroad  company  for  injuries  from  a  fall  over 
a  cuspidor  on  the  floor  of  the  railroad  station,  judgment  held  prop- 
erly entered,  under  the  evidence,  for  defendant. 

Same — End  of  Relationship.^ — Where  a  woman  who  had  been  a 
passenf^er  left  the  train,  and  in  passing?  throujjh  the  depot  fell  over 
a  cuspidor  on  the  floor  and  was  injured,  she  had  ceased  to  be  a 
passenf^er,  and  the  burden  was  on  her  to  show  affirmatively  neRli- 
iirence  on  the  part  of  defendant. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  John  S.  Green  and  Buelah  May  Green  a^inst  the 
Baltimore  &  Ohio  Railroad  Company.  Verdict  for  plaintiffs. 
From  a  judgment  for  defenclant  notwithstanding^  the  verdict, 
plaintiffs  appeal.    Affirmed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  J  J. 

/.  C.  Stilhvell  and  Charles  Steen,  for  appellants. 
G.  H.  Stein  and  IV.  B,  Linn,  for  appellee. 

Fell,  J.    Buelah  M.  Green,  one  of  the  plaintiffs,  was  injured 
by  falling  in  the  defendant's  station.    She  and  her  husband  had 
been  passeng^ers  on  the  defendant's  train  and  arrived  in  Philadel- 
phia at  midnight.    They  walked  from  the  trainshed  to  the  waiting^ 
room  of  the  station  and  then  proceeded  along  the  central  passage- 
way in  the  direction  indicated  by  a  sign  board  towards  steps 
which  led  to  the  street.    The  station  was  large  and  well  lighted. 
The  passageway  was  35  feet  in  length  and  8  or  10  feet  in  width, 
and  on  either  side  of  it  there  was  a  row  of  seats  facing  inward. 
It  does  not  appear  that  there  were  any  passengers  ahead  of  the 
plaintiffs,  and  they  had  a  clear  view  of  the  passageway  and  of  the 
steps.     After  walking  10  or  12  feet  in  the  station  Mrs.  Green, 
who  was  carrying  a  child  in  her  arms,  fell  over  a  large  cuspidor 
which  she  had  not  seen.     She  testified  that  she  was  walking  3 
feet  away  from  the  row  of  seats,  and  struck  something  and  fell 
over  it.    Her  husband  testified  that  after  he  had  helped  her  up  he 
saw  the  cuspidor.    A  station  master  was  standing  some  distance 
from  them,  and  two  porters  were  in  the  room ;  one  engaged  in 
cleaning  the  steps  with  a  brush  and  the  other  looking  out  the 
door.    At  the  trial  the  defendant  offered  no  evidence  and  asked 
for  binding  instructions  in  its  favor,  which  were  refused. 

♦For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not  passengers,  see  foot-notes  appended  to  Chicajfo  &  A.  R.  Co. 
V.  Walker  (111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  596; 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R. 
R.  R.  531,  '41  Am.  &  Eng.  R.  Cas..  N.  S.,  531. 
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The  questions  of  the  defendant's  negligence,  and  of  the  plain- 
tifiF's  contributory  negligence  were  submitted  to  the  jury,  whose 
finding  was  against  the  defendant.    The  court  reserved  the  ques- 
tion   whether  there  was  any  evidence  in  the  case  that  entitled 
the    plaintiffs  to  recover,  and  entered  judgment  for  the  defend- 
SLTLt    non  obstante  veredicto,  for  the  reason  that  the  undisputed 
fa.cts  established  did  not  warrant  the  inference  that  the  defend- 
ant's employees  either  placed  the  cuspidor  in  the  passageway  or 
knew,  or  by  proper  inspection  might  have  known,  that  it  was 
there.    The  reason  is  thus  more  fully  stated  in  the  opinion  filed 
hy    the  learned  trial  judge:     "Neither  of  the  plaintiffs,  nor  any 
of   their  witnesses  saw  the  cuspidor  in  the  aisle  until  after  the 
accident;  so  how  can  we  justifiably  draw  the  inference  that  the 
company's  employees  must  have,  should  have,  or  could  have 
seen  it  in  time  to  have  prevented  the  accident?    For  the  jury  to 
say  that  the  defendant  should  have  known  that  the  cuspidor  was 
in  the  place  where  it  was  found  after  the  accident,  without  any 
other  facts  to  justify  this  other  than  the  fact  that  it  was  so  found, 
would  be  to  allow  a  mere  arbitrary  finding  without  facts  on 
which  to  base  it,  unless  we  are  prepared  to  rule  as  a  matter  of 
law  that  it  is  the  duty  of  the  railroad  company  to  so  police  its 
station  that  it  will  always  and  at  all  times  and  under  all  circum- 
stances see  that  its  aisles  are  properly  clear  of  all  obstructions 
that  might  possibly  cause  accidents,  and  this  would  be  praca- 
cally  to  hold  railroad  companies  to  be  insurers  of  the  safety  of 
passengers,  which  under  the  authorities  we  cannot  do/' 

At  the  time  of  her  injury  Mrs.  Green  was  not  a  passenger. 
She  had  left  the  train,  passed  from  the  trainshed  to  the  passen- 
g^er  station  and  had  selected  one  of  several  passageways  leading 
to  the  street.  The  relation  of  passenger  and  carrier  had  ended, 
and  the  burden  of  affirmative  proof  of  negligence  was  upon  her. 
Railroad  Co.  v.  Napheys,  90  Pa.  135 ;  Hayman  v.  Railroad  Co., 
118  Pa.  508,  11  Atl.  815;  Bernhardt  v.  Railroad  Co.,  159  Pa. 
360,  28  Atl.  140.  The  only  proof  was  that  a  cuspidor,  similar  to 
those  in  general  use  in  public  places,  was  standing  in  a  passage- 
way three  feet  from  a  row  of  seats.  By  whom  it  had  been  placed 
there  or  how  long  it  had  been  there  were  not  shown,  nor  was 
any  fact  shown  by  which  knowledge  of  its  position  could  be 
imputed  to  an  employee  of  the  defendant.  The  plaintiff's  case 
rested  solely  upon  constructive  notice.  But  the  full  measure  of 
the  defendant's  duty  was  reasonable  care  by  inspection  and 
policing  to  keep  its  station  in  a  safe  condition.  To  hold  that 
the  mere  proof  of  an  injury  caused  by  the  misplacement  of  a 
loose  piece  of  furniture  in  the  waiting  room  of  a  station  gives 
rise  to  a  presumption  of  negligence  that  shifts  the  burden  of 
proof  would  be  an  unwarrantable  extension  of  the  rule  applicable 
only  to  a  •  passenger  seated  in  a  railroad  car  who  is  injured 
through  the  means  of  transportation. 
The  judgment  is  affirmed. 
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WaLDAUBR  V,    ViCKSBURG   Ry.    &  LiCHT   Co, 
(Supreme  Court  of  Mississippi,  May  7,   1906.) 

(40    So.    Rep.    751.] 

Carriers — Ejection  of  Passenger — Violation  of  Law  Reqninng 
Separation  of  Races — ^Evidence — ^Admissibility. — In  an  action  against 
a  street  railroad  company  for  ejecting  a  passenger  and  causing  him 
to  be  arrested  for  violation  of  Laws  1904,  p.  140,  c.  99,  relating  to 
the  division  of  cars  into  separate  compartments  for  the  white  and 
colored  races,  where  the  only  evidence  of  a  division  of  the  inside  of  a 
car  between  the  two  races  consisted  of  proof  of  an  established  cus- 
tom, testimony  to  establish  a  custom  of  the  company  to  permit  pas- 
sengers of  both  races  to  occupy  the  back  platform  of  its  cars  was 
admissible. 

Same — Defense — Compliance  with  Law  by  Carrier — Street  Rail- 
roads.^— To  justify  a  street  railroad  company  in  causing  the  arrest 
and  ejection  from  its  cars  of  a  passenger  for  a  violation  of  Laws 
1904,  p.  140,  c.  99,  providing  that  street  railways  shall  provide  separate 
accommodations  for  the  white  and  colored  races  by  providing  two 
or  more  cars,  or  by  dividing  the  cars  by  a  partition  or  adjustable 
screen,  the  company  itself  must  have  complied  with  the  provisions 
of  the  law. 

Same.^ — The  posting  of  a  sign  in  a  street  car  indicating  that  a  part 
of  the  car  was  to  be  used  by  white  persons  and  another  part  by 
colored  persons  was  not  a  sufficient  compliance  with  Laws  1904,  p. 
140,  c.  99,  providing  that  street  railways  shall  provide  separate  ac- 
commodations for  the  white  and  colored  races  by  providing  two  or 
more  cars,  or  by  dividing  the  cars  by  a  partition  or  adjustable 
screen,  especially  where  the  sign  posted  was  not  large  enough  to  be 
seen  in  all  parts  of  the  car. 

Appeal  from  Circuit  Court,  Warren  County ;  O.  W.  Catchings, 
Jud^e. 

Action  by  Joseph  Waldauer  against  the  Vicksburg  Railway 
&  Light  Company  for  damages  alleged  to  have  been  caused  by  the 
wrongful  arrest  and  ejectment  of  the  plaintiff  from  the  car  of 
the  defendant.  The  court  gave  a  peremptory  instruction  to  find 
for  the  defendant,  and  plaintiff  appeals.    Reversed  and  remanded. 

The  evidence  shows  that  plaintiff  boarded  an  open  or  summer 
car  operated  by  the  defendant  and  stood  on  the  rear  platform; 
that  the  conductor  requested  him  to  move  to  the  front  part  of  the 
car,  stating  that  he  was  violating  the  "Jim  Crow"  law,  providing 
that  street  railways  shall  provide  "separate  accommodations  for 
the  white  and  colored  races  by  providing  two  or  more  cars  or 
by  dividing  the  cars  by  a  partition  or  adjustable  screen,  *  *  * 
so  as  to  secure  separate  accommodation  for  the  white  and  colored 
races."  Laws  1904,  p.  140,  c.  99.  The  car  was  well  filled,  and 
there  were  a  number  of  ladies  in  the  front  part  of  the  car.    A 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  to 
separate  white  and  colored  passengers,  see  foot-note  appended  to 
Southern  L.  &  T.  Co.  v.  Compton  (Miss.),  18  R.  R.  R.  269,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  269;  Choctaw,  etc.,  R.  Co.  v.  State  (Ark.),  16 
R.  R.  R.  544,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  544;  Commonwealth  v. 
Louisville  &  N.  R.  Co.  (Ky.),  16  R.  R.  R.  91,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  91. 
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neg:ro  \7as  seated  on  the  rear  end  platform.    The  plaintiff  told 
the  conductor  he  did  not  care  to  sit  down  or  ^o  inside;  that  he 
preferred  to  stand  on  the  rear  platform,  as  he  was  using;  tobacco. 
The  conductor  called  the  attention  of  the  plaintiff  to  a  sign  sus- 
pended in  the  car,  indicating  that  the  front  part  of  the  car  was 
for  white  passengers  and  the  rear  for  colored  passengers.    The 
conductor  collected  plaintiff's  fare  and  insisted  that  he  go  inside 
to  the  front  of  the  car.    Plaintiff  refused  to  do  so,  and  the  con- 
ductor stopped  the  car,  got  a  policeman,  and  had  him  arrested 
for  violating  the  *']\m  Crow"  law.     Plaintiff  brought  suit,  and 
on  the  trial  offered  to  prove  that  it  was  the  custom  of  the  rail- 
road company  to  allow  passengers  on  the  rear  platform  regard- 
less of   race.     The  court  excluded  the  testimony,  and  gave  a 
peremptory  instruction  for  the  defendant. 

N,  Vick  Robbins,  for  appellant. 
Smith,  Hirsh  &  Landau,  for  appellee. 

Truly,  J.    It  was  error  to  refuse  to  admit  testimony  to  estab- 
lish that  it  was  the  custom  of  the  appellee  to  permit  passengers  of 
both  races  to  occupy  the  back  platforms  of  its  street  cars.    So  far 
as  the  proof  discloses,  it  was  only  by  an  established  custom  that 
even  the  inside  of  the  cars  was  divided  between  the  two  races. 
The  proof  of  this  custom  was  elicited  by  an  inquiry  of  the  trial 
judge  propounded  to  the  appellant,  and  to  which  interrogatory 
the  reply  was  made  that  "the  rear  seats  are  reserved  inside  of  the 
car  for  negroes,  and  for  the  white  people  the  front  seats,  has  been 
the  custom."    Similar  testimony  to  establish  the  custom  in  refer- 
ence to  the  use  of  the  platform  was  immediately  thereafter  ex- 
cluded.    This  was  clearly  erroneous. 

The  appellee  caused  the  public  arrest  and  ejection  from  its 
cars  of  the  appellant  for  an  alleged  violation  of  the  "Jim  Crow" 
law.    Acts  1904,  p.  140,  c.  99.    But  that  law  does  not  deal  with 
platforms  at  all.    It  deals  with  the  cars  in  which  passengers  gen- 
erally ride.     Its  provisions  are  confined  in  their  operation  to 
"cars  and  compartments,"  and  requires  the  divisions  of  cars  into 
compartments  for  the  accommodation    and    separation    of    the 
races.    In  order  to  justify  a  street  car  company  in  directing  the 
arrest  of  a  passenger  for  a  violation  of  this  law,  it  must  be  mani- 
fest that  the  company  has  itself  faithfully  carried  its  provisions 
into  effect.    The  law  was  enacted  in  pursuance  of  a  wise  public 
policy,  and  its  mandate  is  obligatory  on  all  street  car  companies. 
But  in  the  instant  case  it  does  not  appear  that  the  appellee  has 
complied  with  its  requirements.     The  contrary  fact  is  plainly 
deducible  from  the  entire  testimony  in  this  record.     It  is  very 
apparent  from  this  record  that  this  street  car  company,  as  in 
Traction  Co.  v.  Compton,  86  Miss.  269,  38  South.  629,  has  re- 
sorted to  the  subterfuge  of  putting  up  "signs,"  instead  of  pro- 
viding screens  or  partitions,  as  required  by  the  express  terms 
and  manifest  intent  of  the  statute.     We  again  condemn  as  un- 
availing this  attempt  to  evade  the  law.    The  testimony  discloses 
that  the  sign  intended  to  operate  as  a  separation  of  the  seats  to 
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be  occupied  by  the  two  races  was  not  visible  from  the  platform 
where  appellant  stood.  Assuredly,  a  si^  so  small  as  not  to  be 
visible  from  any  portion  of  the  car  cannot  be  mai^ified  into  a. 
partition  or  screen  dividin^^  a  car  into  separate  compartments. 

It  was  error  to  take  this  case  from  the  jur>'.  The  appellee 
must  first  comply  with  the  law  before  its  protection  can  be  in- 
voked to  avoid  liability  for  an  otherwise  tortious  act  If  the 
appellee,  while  itself  willfully  violating*  or  ignoring-  the  law,  still 
attempts  to  punish  a  passenger  for  refusing  to  obey  the  same 
law,  and  wrongfully  ejects  him  from  the  car  because  of  such 
refusal,  the  wronged  passenger  would  be  entitled  to  such  dam- 
ag^es  as  the  jury,  under  the  circumstances  attendant  upon  the 
expulsion  and  arrest,  might  feel  justified  in  awarding: 

Reversed  and  remanded. 


Hamilton  v.  Louisiana  &  N.  W.  R.  Co.  et  al. 

(Supreme    Court   of    Louisiana,   June    18,    1906.      Rehearing   Denied 

June   26,   1906.) 

[41  So.   Rep.  560.] 

Railroads— Defective  Track-^-Liabilities.'^— Where  a  railroad  com- 
pany flrranted  to  a  lumber  company  the  privilege  of  running  a  log- 
ging train  on  its  roadway,  and  the  train  was  derailed  and  the 
conductor  injured  by  the  giving  way  of  a  defective  bridge,  the  rail- 
road company  is  liable  in  damages. 

Master  and  Servant — Injury  to  Servant. — In  such  a  case,  the  lum- 
ber company,  not  guilty  of  any  default  or  negligence,  and  with 
no  supervision  or  control  over  the  track  or  knowledge  of  its  condi- 
tion, is  not  liable  for  the  injuries  sustained  by  its  conductor,  who  had 
full  knowledge  of  the  situation  when  he  accepted  the  employment. 

(Syllabus  by  the  Court.) 

Appeal  from  Third  Judicial  District  Court,  Parish  of  Clai- 
borne; James  Edward  Moore,  Judge. 

Action  by  Thomas  P.  Hamilton  against  the  Louisiana  &  North- 
western Railroad  Company  and  Athens  Lumber  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeal.  Reversed  and 
dismissed  as  to  lumber  company,  and,  as  thus  amended,  af- 
firmed. 

John  A,  Richardson,  for  appellant  Louisiana  &  N.  W.  R.  Co. 
Enos  Howard  McClendon,  for  appellant  Athens  Lumber  Co. 
John  C,  Theus,  for  appellee. 

Land,  J.  This  is  a  suit  for  damages  for  personal  injuries  al- 
leged to  have  been  occasioned  by  the  wreck  of  a  log  train  in 
charge  of  plaintiff  as  conductor,  by  reason  of  the  giving  way  of 
defective  bridge  on  defendant's  line. 

♦See  foot-note  appended  to  Chicago  &  G.  T.  Ry.  Co.  v.  Hart  (III), 
13  R.  R.  R.  579,  36  Am.  &  Eng.  R.  Cas..  N.  S..  579;  foot-notes  ap- 
pended to  Chicago  Term.  Transfer  R.  Co.  v.  Vandenburg  (Ind.),  17 
R.  R.  R.  740,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  740. 
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Plaintiff  was  employed  by  the  lumber  company,  which  wa^ 
operating  a  log:  train  on  defendant's  track  under  the  terms  of  a 
-written  contract  between  the  parties  defendant. 

There  was  a  verdict  and  judgement  in  favor  of  the  plaintiff  for 

S6,000  agfainst  the  defendants,  in  solido,  and  they  have  appealed. 

^The  figrht  is  a  triangfular  controversy ;  each  defendant  contending 

that,   ii:  plaintiff  is  entitled  to  recover  anything,  the   other  is 

liable. 

Plaintiff  alleges  that  on  or  about  June  26,  1905,  he  was  in  the 
employ  of  the  Athens  Lumber  Company,  as  conductor  of  a  log 
train  which  was  being  operated  over  the  line  of  the  defendant 
railroad  company,  under  a  contract,  the  terms  and  conditions  of 
which  were  unknown  to  the  petitioner  at  the  time. 

The  petition  further  alleges  that,  on  said  date,  while  said  train 
was  being  properly  operated,  it  was  derailed  by  the  giving  way 
of  a  rotten  and  defective  bridge,  and  petitioner  was  thrown 
violently  to  the  ground  and  his  right  arm  was  crushed,  and  was 
amputated  a  few  hours  later. 

The  petition  charges  that  it  was  the  legal  duty  of  said  railroad 
to  keep  its  tracks  and  bridges  in  sound  and  safe  condition,  and 
that  the  same  duty  devolved  upon  the  lumber  company  as  far  as 
its  employees  were  concerned,  and  that  their  failure  to  perform 
such  duty  caused  the  injury  complained  of. 

In  February,  1905,  the  defendants  entered  into  a  written  con- 
tract by  virtue  of  which  the  lumber  company  acquired  the  right 
to  operate  a  locomotive  on  the  railroad  track  for  the  purpose  of 
hauling  logs  from  such  points  on  the  line  «Ls  the  lumber  company 
might  desire  to  its  mill  at  or  near  Athens,  on  certain  specific  con- 
ditions. 

It  was  stipulated  that  the  engineer  and  conductors  employed 
should  be  approved  by  the  railroad  company,  and  discharged  at 
its  request;  that  the  locomotive  should  not  come  upon  the  track 
of  the  railroad  company,  either  with  or  without  its  train,  without 
the  authority  of  its  train  master;  and  that  the  engineer  or  con- 
ductor should  report  by  telephone  the  movements  of  the  log 
train  to  said  official  from  the  time  of  going  on  the  line  to  the  time 
of  leaving  it  and  locking  the  switches. 

It  was  further  stipulated  as  follows,  to  wit: 

"The  party  of  the  second  part  (the  lumber  company)  is  to  be 
responsible  for  all  damages  that  may  occur  in  consequence  of 
its  operating  its  locomotive  or  train  on  the  line  of  the  party  of 
the  first  part  (the  railroad  company),  except  as  hereinafter  pro- 
vided. 

"The  party  of  the  second  part  will  be  responsible  for  all  per- 
sonal injuries  to  its  own  employees,  to  the  employees  of  the  party 
of  the  first  part  or  to  outside  persons,  which  may  result'  from  the 
operation  of  its  locomotive  or  train,  and  which  may  become  a 
liability  on  the  party  of  the  first  part. 

"The  same  conditions  apply  in  regard  to  loss  of  stock  or  from 
fire  resulting  from  the  use  of  its  engine,  also  for  all  damages  to 
track  or  the  rolling  stock  of  the  party  of  the  first  part  from 
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any  accident,  wreck,  or  collision  on  the  track.  But,  when  the 
locomotive  or  train  of  the  party  of  the  second  part  is  out  with 
the  authority  of  the  train  master  of  the  party  of  the  first  part, 
and  any  collision  occurs,  then  the  question  of  responsibilit)-  will 
be  a  question  of  which  party  is  in  fault." 

It  was  further  stipulated  that  the  lumber  company  should 
make  a  satisfactory  bond  for  the  performance  of  the  conditions 
of  the  contract  and  to  indemnify  the  railroad  company  "for  any 
loss  or  damage  occurring^  throug^h  the  nonobservance  of  it.*' 

It  was  further  stipulated  that  no  persons  were  to  be  allowed 
on  the  log  train  except  employees  actually  on  duty,  and  that  the 
lumber  company  should  have  the  privilegfe  of  transporting  feed 
and  supplies  for  necessary  teams  and  camps. 

It  was  further  stipulated  that  the  object  of  granting  the  con- 
cession to  run  a  locomotive  and  train  on  the  railroad  track  was 
to  enable  the  lumber  company  to  haul  logs  from  points  on  the 
main  line,  wherever  they  might  be  purchased,  and  that  certain 
rates  according  to  distance  should  be  paid  by  the  lumber  com- 
pany for  the  use  of  the  line  for  hauling  logs. 

The  contract  was  made  for  the  term  of  10  years,  and  contains 
other  stipulations  which  need  not  be  recited.  The  railroad  com- 
pany filed  an  exception  of  no  cause  of  action  and  a  motion  for  a 
severance,  both  of  which  were  overruled. 

The  railroad  company  then  answered,  pleading  the  general 
issue,  but  admitting  that  plaintiff  was  injured  while  working  as 
a  conductor  on  a  log  train  belonging  to  or  being  run  by  the 
Athens  Lumber  Company  on  the  respondent's  track,  being  at  the 
time  in  the  employ  of  said  lumber  company. 

Respondent  specially  denied  that  it  had  any  control  over  said 
log  train  or  the  conductor  thereof,  and  averred  that  it  was  not 
responsible,  by  contract  or  otherwise,  for  the  injury  complained 
of  by  the  plaintiff. 

Respondent  pleaded  in  the  alternative  that  plaintiff  was  an 
expert  railroad  man,  both  as  to  train  service  and  tracks,  bridges, 
etc.,  and,  in  accepting  employment  under  the  lumber  company, 
assumed  all  the  risks  necessarily  attending  that  position  of  which 
he  was  aware  or  could  have  known  by  proper  care  and  prudence. 

Respondent  finally  pleaded  contributory  negligence,  witiiout 
specifying  any  particular  faults  of  which  plaintiff  had  been 
guilty. 

The  lumber  company  answered  and  admitted  the  injury  as 
alleged  in  the  petition,  but  averred  that,  under  the  contract  re- 
ferred to  therein,  it  was  not  responsible  to  the  knowledge  of 
plaintiff,  for  damages  occasioned  by  the  defective  bridge,  and  in 
the  alternative  charged  that  the  injury  complained  of  was  the 
result  of  plaintiff's  own  negligence.  The  proximate  cause  of  the 
accident  was  the  giving  way  of  the  railroad  bridge. 

A  number  of  witnesses  for  plaintiff  testified  that  some  of  the 
timbers  were  rotten.  The  same  fact  is  testified  by  witness  for 
the  railroad  company. 

A  civil  engineer  was  sent  by  said  company  to  the  scene  of  the 
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sicrcident,  and  he  made  no  examination  of  the  structure.  There 
is  no  assig^nable  reason  for  the  Riving  way  of  bridg^e,  save  the 
decay  of  the  timber. 

The  evidence  is  conflicting  as  to  the  speed  of  the  train  at  the 
"time  and  as  to  the  weight  of  the  car  loads  of  logs. 

All  the  men  on  the  train  testify  that  there  was  nothing  un- 
Tasual  either  in  the  speed  or  in  the  loading. 

The  rotten  bridge  accounts  for  the  accident,  and  the  evidence 

<iid  not  satisfy  the  jury  and  does  not  satisfy  us  that  the  accident 

-would  not  have  happened  if  the  speed  had  been  less  or  the  load 

lighter.    The  objection  that  the  conductor  was  riding  on  a  loaded 

car  and  not  on  the  locomotive  is  without  merit. 

Where  a  railroad  bridge  collapses,  the  burden  of  proof  is  on 
the  company  to  show  the  highest  degree  of  practical  care  and 
skill  in  the  construction  of  the  bridge  and  its  inspection  from 
time  to  time  to  discover  defects.  Jackson  v.  Railway  Co.,  114 
La.  981,  38  South.  701. 

This  burden  has  not  even  been  attempted  to  be  discharged  in 
this  case  beyond  the  vague  testimony  of  a  foreman  of  a  section 
gang  that  he  looked  at  the  structure  and  it  seemed  all  right. 

The  question  in  the  case  is  as  to  the  legal  liability  of  the  de- 
fendants, or  either  of  them,  for  the  injuries  suffered  by  the 
plaintiff. 

As  to  the  railroad  company,  the  plaintiff  was  neither  a  passen- 
ger nor  an  employee,  but  was  lawfully  on  the  train  as  an  em- 
ployee of  the  Athens  Lumber  Company,  which  had  a  contractual 
right  to  the  use  of  the  track. 

The  authorities  make  a  distinction  between  the  case  where  a 
lease  of  a  railroad  is  authorized  by  statute  and  the  case  where  it 
is  not. 

In  the  former,  the  lessor  is  not  responsible  for  injuries  result- 
ing from  the  negligent  operation  of  the  leased  line  by  the  lessee 
company,  but,  where  the  injury  results  from  the  omission  of  some 
duty  which  the  lessor  owes  to  the  public,  its  responsibility  cannot 
be  shifted  by  leasing  its  tracks  to  another  company. 

Where  a  lease  is  not  authorized  by  statute,  the  corporation  to 
which  the  franchise  was  granted  is  liable  for  all  injuries  resulting 
from  the  negligent  operation  of  the  road  by  its  lessee,  as  well  as 
from  its  omission  of  some  duty  owing  to  the  public.  See  Caruth- 
ers  V.  Railroad  Co.,  59  Kan.  629,  54  Pac.  673,  44  L.  R.  A.  737, 
and  notes. 

The  same  principles  apply  to  "running  privileges  or  arrange- 
ments.''   Id.,  notes  44  L.  R.  A.  750-752. 

In  Muntz  r.  Railroad  Co.,  1 1 1  La.  423,  35  South.  624,  64  L.  R. 
A.  222,  100  Am.  St.  Rep.  495,  this  court  held  that  a  railroad 
corporation  is  liable  for  injuries  to  persons  caused  by  the  wrong- 
ful or  negligent  operation  of  the  cars  upon  the  road,  whether 
operated  by  itself  or  another  corporation  to  which  it  has  leased 
the  franchise. 

We  see  no  possible  escape  from  the  conclusion  that  the  defend- 
ant railroad  company  is  liable  to  plaintiff  for  its  failure  to  dis- 
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charge  the  public  duty  of  maintaining  safe  bridges  on  its  line. 
The  fact  that  the  plaintiff  was  the  employee  of  the  lessee  com- 
pany makes  no  difference.  Caruthers'  Case,  supra,  page  753,  of 
44  L.  R.  A.  note  7. 

The  lumber  company,  under  itfi  "running  contract,"  did  not 
undertake  to  keep  the  track  and  bridges  of  the  railroad  ccMnpany 
in  good  condition,  nor  did  it  assume  liability  for  damages  result- 
ing from  the  faults  of  the  railroad  company. 

The  lumber  company  employed  the  plaintiff  to  operate  a  train 
over  the  railroad  track  of  its  grantors.  Plaintiff  knew  that  his 
employer  had  no  control  or  supervision  over  the  bridges  of  the 
railroad  company,  and  had  no  means  of  knowing  their  condi- 
tions save  through  the  observation  and  reports  of  plaintiff  and 
his  fellow  employees. 

The  lumber  company  was  guilty  of  no  negligence  of  fault  in 
the  premises.  Plaintiff  was  aware  of  the  situation  and  accepted 
the  employment,  relying  on  the  railroad  company  to  furnish  and 
maintain  a  safe  track,  and  well  knowing  that  it  was  not  incum- 
bent on  the  lumber  company  to  inspect  or  repair  bridges  or 
roadbed. 

The  lumber  company  did  not  undertake  to  furnish  the  track 
01  keep  it  in  safe  condition. 

We  therefore  are  of  opinion  that  the  verdict  and  judgment 
against  the  lumber  company  should  be  reversed. 

The  verdict  is  not  assailed  as  excessive  in  amount 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment appealed  from  be  annulled,  avoided,  and  reversed,  in  so  far 
as  it  is  against  the  Athens  Lumber  Company,  and  it  is  further 
ordered  and  decreed  that  plaintiff's  suit  and  demand  against  said 
company  be  dismissed  with  costs,  and  that  as  thus  amended  the 
judgment  appealed  from  be  affirmed ;  costs  of  appeal  incurred  by 
the  Athens  Lumber  Company  to  be  paid  by  the  plaintiff  and  the 
remainder  by  the  defendant  railroad  company. 


FowLES  V,  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Feb.  26,  1906.) 

[53   S.    E.    Rep.   534.] 

Railroads— Killing  Dog  on  Track.* — There  is  no  presumption  of 
neRli^ence  of  a  railroad  from  the  fact  of  the  killing?  of  a  doR  on  the 
track. 

Same — Signals  at  Crossing.* — An  engineer  is  not  required  to  give 
statutory  signals  at  crossings  to  warn  a  dog  hunting  near  the  track, 
but  must  take  precautions  to  avoid  injuring  the  dog,  if  seen  on  the 
track,  and  not  in  the  possession  of  its  faculties. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  avoid  running  over  dogs,  see  Moore  v.  Charlotte  E. 
Ry.  L.  &  P.  Co.  (N.  Car.),  14  R.  R.  R.  135.  37  Am.  &  Eng.  R.  Cas., 
N.  S.,  135. 
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Appeal  from  Common  Pleas  Circuit  Court  of  Richland  County ; 
Gary,  Judg^e. 

Action  by  J.  J.  Fowles  agfainst  the  Seaboard  Air  Line  Railway. 
From  a  judgment  affirming:  a  judgment  of  magistrate,  defendant 
appeals.    Reversed. 

Lyles  &  McMahan,  for  appellant. 
Jos,  H,  Fowles,  Jr.,  for  respondent. 

Woods,  J.    The  plaintiff  recovered  judgmerit  in  the  court  of 
Magistrate  Robert  Moorman  for  $75,  the  alleged  value  of  a  Red 
Bone  fox  hound  killed  by  the  defendant's  train  of  cars.     The 
judgment  of  the  circuit  court  affirming  the  judgment  of  the 
magistrate  must  be  reversed  on  the  ground  that  there  was  no 
evidence  of  negligence.    The  proof  was  that  the  dog  was  killed 
by  the  train  while  trailing  around  the  track  near  the  public 
crossing.     The  act  of  the  defendant  alleged  to  be  negligent  and 
on  which,  as  stated  by  the  magistrate,  the  judgment  was  based, 
was  that  the  defendant's  train  "gave  no  warning  such  as  is 
usually  given  when  animals  are  on  the  track,  and  that  this  was 
negligence  inasmuch  as  the  engineman  had  ample  time  to  see 
the  dog  ahead  of  him."    No  witness  saw  the  dog  when  he  was 
killed,  and  there  is  nothing  to  indicate  whether  he  was  on  the 
track  long  enoi^h  for  the  engineman  to  see  him  and  sound  the 
whistle,  or  ran  on  the  track  the  instant  he  was  killed.     The 
person  who  had  him  in  charge,  and  who  knew  of  the  approach 
of  the  train  had  no  right  to  rely  upon  the  statutory  signals  re- 
quired at  a  crossing,  as  the  dog  was  not  in  the  attitude  of  one 
intending  to  cross,  but  merely  happened  to  be  hunting  near  by. 
Neely  v.  Railroad  Co.,  33  S.  C.  136,  11  S.  E.  636;  Kinard  v. 
Railroad  Co.,  39  S.  C.  514,  18  S.  E.  119;  Sims  v.  Railway  Co., 
59  S.  C.  246,  37  S.  E.  836.    The  rule  in  Banner's  Case,  4" Rich. 
Law,  329,  55  Am.  Dec.  678,  does  not  apply  to  the  killing  of  a 
dog  by  a  railroad  train  and  there  is  no  presumption  of  negligence 
from  the  fact  of  killing.    Wilson  v.  Railroad  Co.,  10  Rich.  Law, 
52;  Richardson  v.  Railroad  Co.,  55  S.  C.  334,  33  S.  E.  466.    The 
dog's  intelligence,  the  rapidity  and  agility  with  which  he  moves, 
warrant  those  in  charge  of  a  train  in  acting  upon  the  supposition 
that  he  will  observe  its  approach,  and  get  out  of  its  way.    In  this 
fwpect  it  is  reasonable  to  place  him  on  Somewhat  the  same  foot- 
ing: as  a  human  being  when  in  the  possession  of  all  his  faculties 
and  capable  of  seeing  the  danger  and  escaping  from  it.    If  the 
dog  had  been  observed  by  the  engineman  to  be  on  the  track  in  a 
condition  of  helplessness  or  even  impaired  capacity  to  take  care 
of  itself,  it  would  have  been  the  duty  of  the  engineman  to  take 
some  precaution  for  its  safety ;  but  there  is  no  proof  that  the 
dog  was  not  in  possession  of  his  faculties,  or  that  the  engineman 
nad  any  opportunity  to  see  him  on  the  track  before  he  was 
killed. 

The  judgment  of  this  court  is  that  the  judgment  of  the  circuit 
court  be  reversed. 
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(Supreme  Court  of  Illinois,  Feb.  21,  1905.) 
[7.3   N.    E.    Rep.   865.] 

Accident  on  Track — Speed  in  Violation  of  Ordinance — ^Presumption 
of  Negligence."^ — Under  the  express  provisions  of  Kurd's  Rev.  St. 
1903,  c.  114,  S  87,  when  a  railroad  corporation  runs  a  train  throuf^h 
a  village  at  a  speed  in  excess  of  that  permitted  by  an  ordinance 
thereof,  any  injury  done  by  the  train  is  presumably  due  to  the 
negligence  of  the  corporation. 

Same — Same — Same — Rebuttal. — The  presumption  created  by  the 
statute  is  a  rebuttable  one. 

Question  for  Jury. — In  an  action  against  a  railroad  company  for 
the  killing  of  a  team  of  horses,  held,  that  the  question  whether  de- 
fendant's evidence  was  sufficient  to  overcome  the  presumption  of 
negligence  arising  under  Kurd's  Rev.  St.  1903,  c.  114,  8  87,  owing 
to  speed  in  excess  of  that  permitted  by  an  ordinance,  was  one  for 
the  jury. 

Appeal — Review. — Whether  a  verdict  is  supported  by  the  weig-ht 
of  the  evidence  cannot  be  considered  on  appeal  from  a  judgment 
of  the  Appellate  Court  affirming  a  judgment  below. 

Collision  with  Teams — Contributory  Negligence — Question  for 
Jury. — In  an  action  against  a  railroad  company  for  the  killing  of  a 
team  of  horses,  which  became  frightened  at  a  passing  train,  evidence 
considered,  and  held,  that  the  question  whether  plaintiff  was  guilty 
of  contributory  negligence  was  one  for  the  jury. 

Same — Evidence — ^Photographs.t — In  an  action  against  a  railroad 
company  for  the  killing  of  a  team  of  horses,  photographs  of  the 
scene  of  the  accident,  offered  in  evidence  for  the  purpose  of  contra- 
dicting plaintiff's  testimony,  that  his  view  was  so  obstructed  that  he 
could  not  see  the  approach  of  the  train,  were  inadmissible;  it  not 
being  clearly  shown  that  the  arrangement  of  cars  and  other  ob- 
structions at  the  place  in  question  were  the  same  as  at  the  time  of  the 
accident. 

Harmless  Error. — Where  the  exclusion  of  testimony  could  not 
have  harmed  appellant,  it  is  not  reversible  error. 

Cross-Examination. — Where,  on  the  cross-examination  of  a  wit- 
ness, counsel  read  to  him  from  a  paper  a  question  put  to  him  before 
a  magistrate  and  his  answer  thereto,  to  contradict  his  testimony  on 
the  trial,  and  he  admitted  that  he  made  the  statement,  and  the  magis- 
trate testified  that  he  asked  the  question,  and  .that  the  witness  an- 
swered it  as  set  forth  in  the  paper,  the  party  cross-examining  the 
witness  was  not  prejudiced  by  a  refusal  to  adriiit  the  paper  in  evi- 
dence. 

Collision  with  Teams — Evidence — Experiments.^: — In  an  action 
against  a  railroad  company  for  the  killing  of  a  team  of  horses, 
plaintiff  claimed  that  he  was  unable  to  see  the  approach  of  the  train 
because  of  the  end  of  a  car  standing  on  a  siding.  Held,  that  it  was 
proper  to  refuse  to  admit  testimony  of  a  witness  as  to  an  experiment 

♦See  generally,  foot-notes  appended  to  Hot  Springs  St.  Ry.  Co. 
V.  Hildreth  (Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S.. 
168. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  admissi- 
bility of  photographs  as  evidence  in  negligent  cases,  see  foot-notes 
appended  to  Davis  v.  Seaboard  Air  Line  Ry.  (N.  Car.),  18  R.  R.  R. 
163.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  163. 

JAs  to  the  admissibility  of  experimental  evidence  in  negligence 
case,  see  extensive  note  appended  to  Louisville  Ry.  Co.  v.  Hoskins 
(Ky.),  17  R.  R.  R.  484,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  484. 
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lade  by  him  with  a  board,  which  it  was  claimed  was  placed  ap- 
S>roximately  where  the  end  of  the  car  stood  at  the  time  of  the  acci- 
dent; the  position  and  width  of  the  board  and  the  position  of  the 

itness  being  altogether  dissimilar  from  the  situation  of  the  car 
nd  plaintiff,  according  to  his  testimony. 

Same — Opinion  Evidence. — It  was  proper  to  permit  witnesses,  who 

itified  that  they  were  familiar  with  the  situation  at  the  time  of  the 
ccident,  to  state  how  far  the  track  could  be  seen  by  one  standing 

here  plaintiff  stood  under  the  conditions  that  existed  at  the  time  of 
t.lie  accident. 

Same — Excessive  Speed — ^Proximate  Cause — Instruction. — In  an 
a.ction  against  a  railroad  company  for  the  killing  of  a  team  of  horses, 
^which  became  frightened  at  a  train  within  the  limits  of  a  village,  the 
court  instructed  that  it  was  negligence  on  the  part  of  the  railroad 
company  to  run  its  trains  through  a  village  at  a  rate  of  speed  pro- 
hibited by  law,  and  that  if  it  did  so,  and  thereby  destroyed  the 
property  of  a  person  in  the  exercise  of  reasonable  care,  the  railroad 
virould  be  liable.  Held,  that  the  instruction  was  not  erroneous  as  fail- 
ing to  state  that  the  proximate  cause  of  the  injury  must  have  beei;i 
the  unlawful  speed  of  the  train. 

Same — Same — Presumption  of  Negligence — Instruction. — An  in- 
struction that  when  a  railroad  company  runs  its  trains  through  a 
village  at  a  greater  rate  of  speed  than  is  permitted  by  the  ordinance 
of  the  village,  and  stock  is  killed  or  'injured  by  the  train,  the  injury 
is  to  be  presumed  to  have  been  done  through  the  negligence  of  the 
railroad,  was  not  erroneous  on  the  ground  that  it  directed  a  verdict 
for  plaintiff. 

Same— Same — Same — Same — Proximate  Cause. — The  court  in- 
structed that,  if  a  railroad  runs  a  train  through  a  village  at  a  greater 
speed  than  is  permitted  by  ordinance,  it  is  liable  for  all  damage  done 
to  the  property  of  any  one  injured  by  the  train,  if  the  person  injured 
is  exercising  due  care.  An  instruction  given  on  behalf  of  defendant 
told  the  jury  that  although  the  law  presumes  that,  where  a  train  is 
run  at  a  rate  of  speed  in  excess  of  the  ordinance  and  injury  is  done, 
the  injury  is  the  result  of  negligence,  the  presumption  may  be  re- 
butted, and  that  if  the  injury  in  question  was  not  caused  by  the 
excessive  speed,  but  by  plaintiff's  horses  becoming  frightened  be- 
cause they  were  afraid  of  a  locomotive,  plaintiff  could  not  recover. 
Held  that,  in  view  of  the  latter  instruction,  the  former  was  not 
erroneous  as  failing  to  state  that  the  unlawful  speed  must  have  been 
the  proximate  cause,  and  that  it  declared  a  fixed  liability. 

Appeal  from  Appellate  Court,  Second  District. 

Action  by  John  A.  Crose  against  the  Chicag-o  &  Eastern  lUi- 
nois  Railroad  Company.  From  a  judgment  of  the  Appellate 
Court,  affirming  a  judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  IS  an  action  on  the  case,  brought  by  appellee  in  the  circuit 
court  of  Iroquois  county,  to  recover  damages  for  the  killing  of 
his  team  of  horses,  and  injury  to  a  team  of  mules,  wagon,  and 
harness,  by  being  struck  by  a  train  of  appellant.  Trial  was  had 
before  a  jury  at  the  November  term,  1901,  resulting  in  a  verdict 
for  $325  in  favor  of  appellee.  A  new  trial  being  granted,  the 
second  verdict  was  for  $350,  which  has  been  sustained  by  the 
Appellate  Court.  A  certificate  of  importance  has  been  granted^ 
and  the  case  is  here  by  appeal. 

Milford  is  an  incorporated  village  on  the  line  of  appellant's 
road.     Through  the  limits  of  the  village,  extending  north  and 

20RRR-33 


514        Vol  20  R  R  R— Vol  43  Am  &  Enc  R  Cas.  N  S 

Chica^  &  £.  I.  R.  Co.  9«  Croae 

south,  appellant  has  a  double  trade ;  trains  goin^  north  usin^ 
east  track,  and  trains  pfoin^  south  using  the  west  track.    East 
the  east  main  track  was  a  side  track,  which  ran  north  and  sontih 
parallel  with  the  east  main  track  for  a  certain  distance,  and  a.t: 
the  south  end  curved  to  the  west  or  southwest,  so  as  to  unite  with 
the  east  main  track.    Three  parallel  streets,  extending^  east  and 
west,  crossed  these  tracks.    The  north  one  of  these  three  streets 
was  Jones  street,  the  middle  one  Lisle  street,  and  the  south  one 
Ashford  street.     On  the  block  between  Jones  and  Lisle  streets 
was  appellant's  depot,  which  was  on  the  west  side  of  the  main 
track.    The  side  track  begins  to  curve  to  the  southwest  in  the 
south  part  of  the  block  between  Lisle  and  Ashford  streets,  just 
north  of  Ashford  street,  and  it  unites  with  the  east  main  track 
on  the  south  side  of  Ashford  street.    On  the  afternoon  of  Feb- 
ruary 4,  1901,  appellee  and  his  employees,  with  four  wagon  loads 
of  wood,  drove  east  on  Lisle  street,  crossed  the  two  main  tracks, 
turned  into  the  space  between  the  east  main  track  and  the  side 
track,  and  drove  south  to  a  point  about  150  or  170  feet  south  of 
Lisle  street  and  about  40  feet  north  of  Ashford  street.    The  space 
between  the  east  rail  of  the  east  main  track  and  the  west  rail 
of  the  side  track  was  20  feet  wide  on  the  south  side  of  Lisle  street 
at  the  point  where  appellee  with  his  teams  entered  the  space,  but 
narrowed  towards  the  south,  and  where  the  cars  into  which 
appellee  was  to  load  his  wood  stood  on  the  side  track  the  space 
between  the  side  track  and  the  east  main  track  was  about  15  feet 
wide.    The  first  team  was  driven  by  Samuel  Lyons,  the  second 
by  Samuel  Crose,  a  son  of  appellee,  the  third  by  Frank  Hevron, 
and  the  fourth  by  appellee.    The  team  driven  by  Lyons  stopped 
opposite  the  south  car  which  was  to  be  loaded.    On  the  east  side 
of  the  track,  opposite  the  place  where  these  cars  stood,  there 
were  certain  lumber  piles  and  coal  sheds,  so  that  the  cars  could 
not  be  loaded  from  the  east  side  of  the  side  track,  and  had  to  be 
loaded  on  the  west  side  of  the  side  track,  opposite  the  east  main 
track.    After  the  teams  had  taken  their  stations  alongside  of  the 
cars,  and  while  the  men  were  engaged  in  loading  the  wood  into 
the  cars,  a  fast  passenger  train  approached  from  the  south  upon 
the  east  main  track,  running  at  the  rate  of  from  30  to  60  miles 
per  hour.    It  was  due  at  Milford  at  3:15  in  the  afternoon,  and 
was  about  seven  minutes  late.     Some  of  the  witnesses  testified 
it  was  running  at  the  rate  of  SO  to  60  miles  an  hour,  while  the 
engineer  testified  that  it'  was  running  at  the  rate  of  from  30  to  35 
miles  an  hour.     There  is  some  conflict  in  the  evidence  as  to 
whether  the  bell  was  rung  or  whistle  sounded  as  the  train  ap- 
proached a  bridge  about  one-half  mile  south  of  the  cars.     As 
the  train  approached  the  cars  the  team  driven  by  Hevron  became 
frightened.     He  jumped  from  his  wagon,  or  from  the  car,  and 
attempted  to  hold  the  horses  by  the  bits,  but  they  swung  him 
and  themselves  against  the  car,  and  he  and  the  team  were  in- 
stantly killed.    The  team  back  of  him,  and  the  wagon  and  harness, 
were  also  injured.    There  is  no  dispute  as  to  the  property  being 
worth  $350. 
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Freeman  P.  Morris  and  Frank  L.  Hooper  (W.  H.  Lyford 
and  B.  H.  Seneff,  of  counsel),  for  appellant. 
Dyer  &  Wallbridge,  for  appellee. 

Pek  Curiam.  At  the  close  of  appellee's  evidence,  and  again 
at  the  close  of  all  the  evidence,  the  defendant  requested  the  court 
to  instruct  the  jury  to  find  it  not  guilty.  The  court  refused  both 
requests,  and  that  refusal  is  assigned  as  error.  The  principal 
contention  on  this  branch  of  the  case  is  that  appellee  was  guilty 
of  such  contributory  negligence  as  should  bar  a  recovery.  In 
cases  of  this  kind  the  question  as  to  whether  or  not  a  person  was 
gfuilty  of  contributory  negligence  is  generally  one  of  fact  for  the 
jury,  and  only  becomes  a  question  of  law  when  the  evidence  so 
clearly  fails  to  establish  due  care  that  all  reasonable  minds  would 
reach  the  conclusion  that  there  was  such  contributory  negligence. 
Hoehn  v,  Chicago,  Peoria  &  St.  Louis  Railway  Co.,  152  111.  223, 
38  N.  E.  549 ;  Beidler  v..  Branshaw,  200  111.  425,  65  N.  E.  1086. 
If  the  evidence  on  the  question  is  in  conflict,  or  if  there  is  evi- 
dence fairly  tending  to  support  the  verdict,  or  if  reasonable  minds 
might  arrive  at  different  conclusions,  it  is  a  question  of  fact,  and 
must  be  submitted  to  the  jury  (Werk  v.  Illinois  Steel  Co.,  154 
111.  427,  40  N.  E.  442),  and  its  verdict,  and  the  judgment  of  the 
trial  court  thereon,  affirmed  by  the  Appellate  Court,  are  final  and 
conclusive. 

It  cannot  be  seriously  contended  that  the  evidence  in  this  record 
does  not  make  a  case  of  prima  facie  negligence  against  the  de- 
fendant company  at  the  time  of  the  accident.  There  was  then 
in  force  in  the  village  of  Milford  an  ordinance  making  it  un- 
lawful for  any  railroad  company  to  propel  any  engine  or  train 
upon  any  railroad  track  within  the  limits  of  the  village  at  a 
greater  rate  of  speed  than  10  miles  per  hour.  This  ordinance 
was  pleaded  in  haec  verba  in  one  of  the  counts  of  the  declaration, 
and  was  introduced  in  evidence  upon  the  trial.  Section  87 
of  chapter  114  of  Kurd's  Revised  Statutes  of  1903,  provides  that, 
whenever  any  railroad  corporation  shall  run  any  train  or  engine 
or  car  at  a  greater  rate  of  speed  through  the  incorporated  limits 
of  any  city,  town,  or  village  than  is  permitted  by  any  ordinance 
thereof,  such  corporation  shall  be  liable  to  the  party  aggrieved 
for  all  damages  done  to  persons  or  property  by  such  train,  en- 
gine, or  car,  and  the  same  shall  be  presumed  to  have  been  done 
by  the  negligence  of  said  corporation  or  its  agents.  It  is  un- 
disputed that  the  train  which  caused  the  injury  in  this  case  was 
running  at  a  greater  rate  of  speed  than  10  miles  per  hour,  in 
violation  of  the  village  ordinance,  and,  this  being  so,  a  prima 
facie  case  of  negligence  was  established  against  the  appellant 
(Illinois  Central  Railroad  Co.  v.  Ashline,  171  111.  313,  49  N.  E. 
521),  and  the  injury  must  be  presumed  to  have  been  inflicted  by 
the  negligence  of  the  appellant  company  or  its  agents  operating 
such  train,  and  in  such  case  it  would  be  liable  for  all  damages 
occasioned  thereby.  Such  presumption  may  be  rebutted,  but  the 
question  whether  the  appellant's  evidence  was  sufficient,  under 
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all  the  circumstances,  to  overcome  the  prima  facie  proof  of  neg-li- 
^ence,  was  a  question  for  the  jury,  and  was  properly  submirted 
to  It,  and  the  jud^fment  of  affirmance  by  the  Appellate  Court  is 
conclusive.  (Louisville,  Evansville  &  St.  Louis  Railroad  Co.  x'. 
Spencer,  149  111.  97,  36  N.  E.  91 ;  Cleveland,  Cincinnati,  Chicai^o 
&  St.  Louis  Railway  Co.  v.  Homsby,  202  111.  138,  66  N.  E. 
1052.) 

It  is  earnestly  contended  by  counsel  for  appellant  that  the 
evidence  so  far  fails  to  prove  that  the  plaintiff  was  not  himself 
guilty  of  contributory  negligence  as  to  resolve  that  question  into 
one  of  law  for  the  determination  of  the  court.  In  support  of  thi3 
position  it  is  insisted  that  the  evidence  shows  that  prior  to  the 
accident  he  had  been  hauling  wood  to  Milford  and  loading  it  irr 
cars  on  appellant's  track,  and  was  familiar  with  the  situation, 
side  tracks,  and  all  other  surroundings;  that  he  knew  the  team 
which  was  killed  was  afraid  of  the  cars,  and  also  that  the  fast 
train  which  caused  the  injury  was  due  at  the  time  he  drove  be- 
tween the  tracks ;  that  he  did  not  look  or  listen  for  the  train,  and 
after  he  heard  it  whistle  at  the  bridge  he  had  sufficient  time  to 
unfasten  the  team  and  thus  avoid  the  accident;  and  that  there 
is  no  evidence  tending  to  show  that  the  speed  of  the  train  in  any 
way  contributed  to  the  accident.  There  is  evidence  to  the  effect 
that  on  the  morning  of  the  accident  appellee  applied  to  the  agent 
of  the  appellant  company  for  cars  to  be  loaded  with  wood,  and 
asked  the  agent  to  permit  him  to  load  the  cars  farther  north  of 
the  place  of  the  accident,  on  a  side  track  near  the  elevator,  so 
that  he  could  approach  the  track  from  the  east  side,  and  not  be 
compelled  to  enter  the  space  between  the  side'  track  and  the  main 
track,  but  was  informed  by  the  agent  that  the  side  track  farther 
north  was  occupied  by  other  parties,  and  he  would  have  to  load 
his  cars  between  the  tracks.  It  must  be  inferred  from  this 
evidence  that  he  was  attempting  to  unload  his  wood  into  the  cars 
at  the  place  of  the  accident,  and  drove  his  team  in  the  space 
between  the  tracks,  by  the  direction  of  the  defendant  or  its  agent, 
and  he  therefore  had  the  right  to  assume  that  the  defendant 
would  not  render  his  position  hazardous  by  any  act  of  negligence 
on  its  part.  Chicago  &  Northwestern  Railway  Co.  v.  Goebel, 
119  111.  515,  10  N.  E.  369.  As  to  his  duty  to  watch  and  listen  for 
approaching  trains,  it  must  be  borne  in  mind  that  he  had  the 
right  to  presume  that  such  trains  would  be  run  with  proper  care, 
and  also  that  he  and  his  men  were  rightfully  engaged  in  unload- 
ing the  wood  at  the  time,  and  therefore  were  not  bound  to  ex- 
ercise that  degree  of  care  in  looking, and  listening  which  would 
have  been  required  of  them  had  they  not  been  so  engaged.  The 
evidence  further  tends  to  show  that  the  car  furthest  south  upon 
the  side  track  was  larger  than  the  other  cars,  and  on  account  of 
its  size  and  the  curve  of  the  track  it  obstructed  the  view  of  an 
approaching  train ;  also,  that  no  whistle  was  sounded  or  bell  rung: 
upon  the  approaching  train,  and  the  the  first  knowledge  appellee 
had  of  the  danger  was  the  smoke  from  the  engine  as  it  appeared 
over  the  top  of  said  southernmost  car,  and  from  the  time  the 
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smoke  was  so  seen  until  the  train  passed,  causing^  the  injury, 
there  was  not  sufficient  time  within  which  to  remove  the  horses 
oi  otherwise  avoid  the  accident.  It  was  also  further  shown  that 
on  account  of  the  train  bein^  late  appellee  supposed  that  it  had 
already  passed  before  he  drove  in  the  space  between  the  tracks. 
It  is  true  that  as  to  most  of  these  facts  there  is  an  irreconcilable 
conflict  in  the  evidence,  but  it  cannot,  we  think,  be  seriously 
claimed  that  there  is  no  competent  testimony  fairly  tending:  to 
establish  them,  or  that,  considered  together,  they  do  not  fairly 
tend  to  prove  that  the  plaintiff  was  at  the  time  of  the  injury  in 
the  exercise  of  ordinary  care  for  the  safety  of  his  property. 
Unless  it  can  be  said  that  he  was  guilty  of  negligence  in  driving 
his  team  between  the  tracks,  the  evidence  clearly  justifies  the 
conclusion  that  he  was  not  guilty  of  contributory  negligence ;  and 
we  think  it  equally  clear  that  it  cannot  be  said,  as  a  matter  of 
law,  that  he  was  negligent  in  so  driving  between  the  tracks.  As 
already  said,  he  was  there  in  the  lawful  transaction  of  business 
with  the  defendant  company  and  by  the  direction  of  its  agent. 
The  trial  court  properly  refused  to  take  the  case  from  the  jury. 

The  defendant  offered  in  evidence  three  photographs,  which, 
on  objection  by  counsel  for  plaintiff,  were  excluded,  and  this  is 
assigned  for  error..  The  appellee,  who  drove  the  fourth  wagon 
and  came  up  behind  the  other  three  between  the  tracks,  testified 
that  he  was  unable  to  see  the  approaching  train  when  it  reached 
the  bridge,  which  is  about  a  half  mile  south  of  the  place  of  the 
accident,  because  the  comer  of  the  south  car,  located  at  a  point 
where  the  side  track  curved  to  the  west  to  join  the  main  track, 
projected  over  the  west  side  of  the  side  track  about  two  f^et, 
and  thus  obstructed  the'  view  to  the  south.  The  photographs 
were  offered  for  the  purpose  of  contradicting  this  testimony  by 
showing  that  the  view  was  not  obstructed  in  the  manner  stated, 
and  also  for  the  purpose  of  showing  the  location  of  the  tracks 
and  cars  at  the  place  of  the  accident.  Photographs  offered  in 
evidence  for  the  purpose  of  contradicting  witnesses  or  explain- 
ing a  transaction  are  only  competent  when  they  are  shown  to 
have  been  so  taken  as  to  correctly  exemplify  the  actual  situation, 
circumstances,  and  surroundings  at  the  time.  When  the  situa- 
tion and  surrounding  circumstances  are  subject  to  change,  photo- 
graphs, to  be  of  any  value  as  evidence,  must  be  shown  to  have 
been  taken  at  the  time,  or  when  the  situation  and  surroundings 
are  unchanged.  Chicago  &  Alton  Railroad  Co.  v,  Corson,  198 
111.  98,  64  N.  E.  739;  Lake  Erie  &  Western  Railroad  Co.  v. 
Wilson,  189  111.  89,  59  N.  E.  573.  In  this  case  the  evidence 
shows  that  the  photographs  were  taken  12  months  after  the 
transaction.  The  situation  as  to  cars  on  the  side  track  and  the 
approaching  fast  train  had  necessarily  changed.  An  attempt  was 
made  by  the  agent  of  the  company  to  replace  similar  cars  in 
similar  positions  on  the  side  tracks ;  but  he  testified  that  he  did 
not  know  just  exactly  how  far  it  was  from  the  main  track  to  the 
south  car,  but  says  that  after  he  looked  the  situation  over  "he 
could  tell  within  a  few  feet  of  it."    He  took  no  actual  measure- 
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ments  of  the  situation  as  it  existed  on  the  day  of  the  accident. 
One  of  the  witnesses,  in  testifying  in  regard  to  the  photog^raphs, 
says  as  to  the  location  of  the  cars  as  shown  by  them:      **Of 
course,  it  might  have  varied  a  few  feet"     The  offered  photo- 
graphs do  not  show  wagons  alongside  the  cars  in  the  space  be- 
tween the  side  track  and  the  main  track,  although  it  is  undisputed 
that  there  were  three  wagons  ahead  of  the  one  on  which  appellee 
was  sitting  when  he  testifies  he  first  saw  the  smoke  from  the 
engine.    There  were  piles  of  lumber  both  east  and  west  of  the 
side  track  at  the  time  of  the  accident,  and  the  photc^^raphs  do 
not  show  them.     It  also  appears  from  the  evidence  that  one  of 
the  cars  placed  on  the  side  track  for  the  purpose  of  taking  the 
photographs  was  different  in  size  from  the  one  which  stood  there 
at  the  time  of  the  accident.    Another  witness,  called  to  verify  the 
correctness  of  the  photographs,  says:    "We  stood  a  car  as  near 
as  we  could  remember  where  the  car  stood,  just  about  a  year 
after  the  accident."    It  needs  no  argument  to  show  that  a  varia- 
tion of  a  few  feet  in  the  location  of  the  cars  might  make  a  va<^t 
difference  as  to  whether  the  view  was  obstructed  at  the  time  of 
the  injury  or  not.    The  testimony  of  the  appellee  is  that  he  was 
on  the  east  side  of  his  wagon,  next  to  the  cars  on  the  side  track, 
when  he  discovered  the  smoke.     Only  one  of  the  photographs 
offered  in  evidence  purports  to  have  been  taken  while  the  pho- 
tographer stood  with  his  instrument  in  the  neighborhood  of  the 
place  where  appellee  was  at  that  time.     A  photograph   taken 
under  the   circumstances  shown   by  the  evidence   in  this   case 
would  certainly  be  incompetent  to  contradict  the  testimony  of  the 
plaintiff  below,  and  would  have  tended  rather  to  mislead  and 
confuse  the  jury  than  to  enlighten  them. 

A  colored  plat  or  map  showing  the  location  of  the  tracks  and 
the  situation   was  introduced   in  evidence.     It  is   admitted  by 
counsel  for  appellant  that  this  map  gave  a  general  idea  of  the 
tracks  and  surroundings  at  the  place.    Witnesses  were  also  intro- 
duced by  the  defendant  who  testified  to  the  effect  that  the  view 
of  the  track  from  the  direction  of  the  approaching  train  was 
unobstructed  as  far  south  as  the  bridge,  thus  contradicting  the 
testimony  of  the  plaintiff  sought  to  be  disproved  by  the  photo- 
graphs.   We  are  clearly  of  the  opinion  that  the  pictures  or  photo- 
graphs offered  in  evidence  and  objected  to  by  counsel  for  the 
plaintiff  were,  under  the  evidence  in  the  case,  incompetent  and 
properly   excluded.     But,   if   it   were   otherwise,   the  exclusion 
of  the  testimony  worked  no  injury  to  the  defendant     Qeveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Co.  v,  Monaghan,  140 
III.  474,  30  N.  E.  869. 

One  Samuel  Lyons  drove  the  first  team  that  entered  the  space 
between  the  tracks  and  stopped  alongside  the  south  car.  In  his 
testimony  as  a  witness  for  the  plaintiff,  on  direct  examination 
he  said:  "I  saw  the  smoke  before  I  saw  the  train,  and  the 
train  then  came  in  sight  in  a  short  time.  I  just  got  hold  of  my 
horses.  As  I  remember,  I  was  on  my  wagon  then  and  jumped 
down.    I  don't  think  any  of  these  parties  had  unloaded  any  wood 
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from   these  four  loads  before  the  train  came,"     Upon  cross- 
examination  his  attention  was  called  to  a  statement  which  he 
had  made,  a  few  days  after  the  accident,  before  a  police  magis- 
trate by  the  name  of  Cleaver,  and  was  asked  if  this  question  was 
not  put  to  him  by  Cleaver  at  that  time:     "State  fully  how  the 
accident  occurred  and  what  the  injured  person  was  doing  when 
it  happened.    Where  were  you  at  the  time  of  the  accident,  and 
what  were  you  doing?"    And  whether  he  did  not  make  the  fol- 
lowingf  reply  to  that  question :    "Can't  say  just  how  the  accident 
occurred,  but  do  know  that  the  injured  person  was  unloading 
wood  from  a  wagon  into  a  car  standing  on  the  east  switch.    I  had 
charge  of  one  of  the  teams  hauling  wood,  and  as  soon  as  I  saw 
the  train  approaching  went  to  the  head  of  my  horses,  so  as  to 
hold  them,  and  was  so  engaged  at  the  time  of  the  accident" 
The  object  of  this  es^amination  was  to  impeach  the  witness  by 
showing  that  he  had,  in  the  prior  statement  made  by  him,  con- 
tradicted what  he  said  as  a  witness  upon  the  trial.    At  the  trial 
he  said  he  did  not  think  that  any  one  of  the  parties  had  unloaded 
any  wood  before  the  train  came,  whereas  in  the  statement  made 
before  the  magistrate  he  had  stated  that  the  injured  person — 
that  is,  Hevron — was  unloading  wood  from  a  wagon  into  a  car 
standing  on  the  east  switch.     The  trial  court  refused  to  admit 
the  written  statement,  and  this  is  charged  to  be  error.    An  ex- 
amination of  the  testimony  of  the  witness  will  show  that  he  ad- 
iflitted  that  he  made  the  statement  in  question  before  Cleaver, 
the  magistrate.     He   said:     "The   paper  which  you   show   me 
*    *     *     has  my  signature  on  the  back  of  it.     I  signed  it  on 
February  7,  1901.    Cleaver  wrote  it  out  for  me  and  read  it  over 
to  me.    I  think,  as  well  as  I  can  remember,  that  he  asked  me  the 
questions.    I  gave  Cleaver  the  information  from  which  he  wrote 
down  these  answers.    I  think  he  then  read  the  paper  over  to  me 
and  I  then  signed  it.    This  was  at  Mr.  Cleaver's  office  in  Mil- 
iord,  on  February  7,  1901."    In  Illinois  Central  Railroad  Co.  v. 
Wade,  206  111.  523,  69  N.  E.  565,  we  said  (oage  532  of  206  111., 
page  568  of  69  N.  E.) :     "If  a  witness  admits  that  he  made 
statements  imputed  to  him  to  have  been  made,  as  fully  as  claimed 
to  have  been  made,  further  proof  of  the  fact  may  be  unnecessary; 
but  when  the  witness  denies,  or  does  not  directly  admit,  that  he 
made  the  statement,  the  impeaching  proof  should  be  permitted  to 
be  given."    It  appears  here  that  the  question  as  claimed  by  coun- 
sel for  appellant  was  addressed  to  the  witness,  and  that  he  made 
the  answer  which  he  is  charged  with  having  made.    In  view  of 
this  admission,  the  fact  of  the  contradiction  was  before  the  jury, 
even  though  the  written  statement  made  before  the  police  magis- 
trate was  excluded.    In  addition  to  this,  Cleaver,  the  magistrate, 
was  placed  upon  the  stand  by  the  defendant,  and  asked  if  he 
did  not  address  the  question  set  forth  in  the  written  statement  to 
Lyons,  and  if  he  did  not  make  an  answer  thereto,  also  set  forth 
m  the  written  statement.    He  testified  that  he  asked  Lyons  the 
question,  and  that  Lyons  gave  the  answer  set  forth  in  his  state- 
wient.    It  is  evident,  therefore,  that  appellant  could  not  have 
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received  any  greater  benefit  from  the  introduction  of  the  written 
statement  itself  than  it  had  from  the  proof  thus  introduced  of 
what  was  in  the  written  statement  And  ag^ain,  inasmuch  as  the 
question  and  answer  sought  to  be  introduced  to  the  jury  were 
read  from  the  paper  in  tiieir  presence,  in  connection  with  the 
testimony  of  Cleaver,  it  is  impossible  to  see  how  the  appellant 
was  prejudiced  in  any  way  because  the  paper  itself  was  not  ad- 
mitted in  evidence. 

Appellant  sought  to  prove  the  result  of  a  certain  experiment 
made  by  a  witness,  Borg,  with  a  board  2J4  feet  wide,  which  it 
was  claimed  was  placed  approximately  where  the  south  end  of 
the  south  car  stood  at  the  time  of  the  accident,  and  that,  standing 
back  and  looking  to  the  south,  it  furnished  no  obstruction  to  the 
view  of  the  track.  The  object  of  this  testimony  was  to  con- 
tradict appellee  as  to  the  south  car  obstructing  his  view  of  the 
approaching  train.  The  court  refused  to'  admit  the  testimony, 
and  we  think  properly.  The  position  and  width  of  the  board  and 
the  position  of  the  witness  Borg  were  altogether  dissimilar  from 
the  situation  of  the  car  and  the  plaintiff,  according  to  his  testi- 
mony. Such  an  experiment  would  in  no  way  tend  to  disprove 
the  testimony  of  the  plaintiff.  As  we  have  already  said,  the  court 
had  permitted  witnesses,  who  testified  that  they  were  familiar 
with  the  situation  and  location  at  the  time  of  the  accident,  to  state 
how  far  the  track  could  be  seen  south  by  a  person  standing  be- 
tween the  main  and  side  tracks  north  of  where  the  accident 
occurred,  under  the  conditions  that  existed  at  the  time  of  the 
accident.  We  find  no  substantial  error  in  the  rulings  of  the  trial 
court  upon  admission  or  exclusion  of  testimony. 

It  is  insisted  that  the  court  erred  in  giving  the  second,  third, 
and  fourth  instructions  on  behalf  of  the  plaintiff.  The  second  is 
as  follows:  "The  court  instructs  the  jury  that  it  is  negligence 
on  the  part  of  a  railroad  company  to  run  its  trains  through  a 
city,  incorporated  town,  or  village  at  a  rate  of  speed  prohibited 
by  law,  and  if  a  railroad  company  does  so  run  its  trains,  and 
thereby  injuries  or  destroys  the  property  of  a  person  who  is 
himself  in  the  exercise  of  reasonable  care  and  caution  to  avoid 
injury  to  such  property,  the  company  will  be  liable."  The  in- 
sistence is  that  the  instruction  fails  to  state  that  the  proximate 
cause  of  the  injury  must  be  the  unlawful  speed  of  the  train.  We 
do  not  think  the  instruction  should  be  so  construed.  The  lan- 
guage is:  "If  a  railroad  company  does  so  run  its  trains,  and 
thereby  injures  or  destroys  the  property  of  a  person."  This 
means  that  if  a  railroad  company  runs  its  train  at  a  prohibited 
rate  of  speed,  and  thereby — that  is,  by  so  running  at  a  prohibited 
rate  of  speed — it  injures  the  property  of  another,  the  com- 
pany will  be  liable.  The  word  "thereby"  refers  to  the  unlawful 
rate  of  speed,  and  therefore  the  instruction  does,  in  effect,  re- 
quire the  speed  of  the  train  to  be  the  proximate  cause  of  the 
injury. 

The  third  instruction  is  as  follows:  "The  court  instructs  the 
jury  that  when  a  railroad  company  runs  its  trains  through  a 
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city,  incorporated  town,  or  village  at  a  greater  rate  of  speed  than 
is  permitted  by  the  ordinance  of  the  city,  town,  or  village,  and 
stock    is    killed  or  injured  by  said  train  while  so  running,  the 
injury  will  be  presumed  to  have  been  done  through  the  negligence 
of  the  railroad  company."    This  instruction  is  almost  in  the  ex- 
act lan^xiage  of  the  statute,  and  one  quite  similar  to  it  was  given 
in  Chicago,  Burlington  &  Quincy  Railroad  Co.  v,  Haggerty,  67 
111.    113,   and  Illinois  Central  Railroad  Co.  v,  Ashline,  171  111. 
313,  49  N.  E.  521.    The  instruction  does  not  direct  a  verdict,  as 
contended,  and,  taken  in  connection  with  all  the  others  given,  we 
do   not    think  it  was  so  misleading  as  to  constitute  reversible 
error. 

The  fourth  instruction  is  as  follows :    "The  jury  are  instructed 
that,  by  the  laws  of  this  state,  if  a  railroad  company,  by  its  agents 
or  servants,  runs  an  engine  or  train  of  cars  in  or  through  the 
limits  of  any  incorporated  city,  town,  or  village  at  a  greater  rate 
oi  speed  than  is  permitted  by  the  ordinance  of  such  city,  town, 
or  village,  then  the  company  is  liable  for  all  damage  done  to  the 
property  of  any  person  injured  by  such  engine  or  train  of  cars, 
provided  the  person  injured  is  exercising  due  care  for  his  prop- 
erty at  the  time  in  question."     The  criticism  made  upon  this 
instruction  is  that  it  fails  to  state  that  the  unlawful  speed  of  the 
train  must  have  been  the  proximate  cause  of  the  injury,  and  that 
it  in  express  terms  declares  a  fixed  and  absolute  liability.     It  is 
doubtless  subject  to  criticism,  and  standing  alone  might  have 
been  calculated  to  mislead  the  jury  to  the  prejudice  of  the  de- 
fendant.   The  second  instruction  given  on  behalf  of  the  plaintiff 
covers  the  same  point,  as  does  also  the  seventeenth  given  on  be- 
half of  the  defendant.     The  latter  tells  the  jury  that,  although 
the  law  presumes  that  where  a  train  is  run  at  a  rate  of  speed  in 
excess  of  that  fixed  by  the  ordinance,  and  property  is  injured, 
and  the  injury  was  the  result  of  negligence  on  the  part  of  the 
company,  yet  such  presumption  of  negligence  may  be  rebutted 
by  the  evidence,  and  if  the  jury  believe  that  the  injury  in  ques- 
tion was  not  caused  by  the  train  running  at  a  speed  in  violation 
of  the  ordinance,  but  that  the  injury  was  caused  by  appellee's 
horses  becoming  frightened  at  the  train,  and  that  the  horses  were 
not  frightened  by  reason  of  the  speed  of  the  train  but  because 
they  were  afraid  of  a  locomotive,  then  the  appellee  cannot  recover 
tipon  the  ground,  alone,  that  the  train  was  running  at  a  greater 
rate  of  speed  than  that  fixed  by  the  ordinance.    This  instruction 
clearly  covers  the  defect  complained  of  in  the  foregoing  fourth 
given  on  behalf  of  appellee. 

On  behalf  of  appellant  18  carefully  prepared  instructions  were 
given  to  the  jury,  which,  when  considered  as  a  series  and  in  con- 
nection with  those  given  at  the  instance  of  plaintiff,  covered 
every  material  question  in  the  case.  It  cannot,  we  think,  be  said 
that  the  verdict  of  the  jury  was  in  any  way  the  result  of  mis- 
directions as  to  the  law. 
We  have  endeavored  to  give  careful  consideration  to  each  of 
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the  numerous  points  made  by  counsel  for  the  appellant  in  tJieir 
argument  urging^  a  reversal  of  the  judgment  below,  and    axe 
convinced  that  no  reversible  error  has  been  committed.    The 
judj^ent  of  the  Appellate  Court  will  be  affirmed. 
Judgement  affirmed. 


Williams  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  'March  27,  1906.) 

[53    S.    E.    Rep.    448.] 

Trial — Instruction — Opinion  on  Evidence. — In  an  action  for  fire 
spreading  from  a  railroad  ri^rht  of  way,  a  charge  that  even  if  the 
fire  was  communicated  to  the  right  of  way,  the  plaintiff  cannot  re- 
cover, since  the  engine  was  in  good  repair  and  equipped  with  an 
improved  spark  arrester,  and  was  managed  in  a  careful  manner 
by  a  competent  engineer,  and  the  evidence  as  to  this  is  uncon- 
troverted  and  uncontradicted,  is  properly  refused  as  an  expression 
of  opinion  on  the  facts,  forbidden  by  Revisal  1905,  §  535. 

Railroads— Fires — Negligence  of  Railroad  Company.* — ^Where  fire 
escapes  from  an  engine  in  proper  condition,  having  a  proper  spark 
arrester  and  operated  in  a  careful  manner  by  a  skillful  and  competent 
engineer,  and  the  fire  catches  off  the  right  of  way,  the  railroad  com- 
pany is  not  liable,  for  there  is  no  negligence. 

Same.t — ^Where  fire  escapes  from  an  engine  in  proper  condition 
with  a  proper  spark  arrester,  and  operated  in  a  careful  way  by  a 
skillful  and  competent  engineer,  but  the  fire  catches  on  the  right 
of  way,  which  is  in  a  foul  and  negligent  condition,  and  thence 
spreads  to  adjoining  premises,  the  railroad  company  is  liable. 

Same4 — Where  fire  escapes  from  a  defective  engine,  or  a  defective 
spark  arrester,  or  from  a  good  engine  not  operated  in  a  careful  way 
or  not  by  a  skillful  engineer,  and  fire  catches  off  the  right  of  way, 
the  railroad  company  is  liable. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  effect  of 
the  exercise  by  defendant  of  due  care  in  furnishing  spark  arresters 
and  operating  train,  in  action  for  the  destruction  of  property  by  fire 
from  a  locomotive,  see  foot-note  appended  to  Atlantic  Coast  Line 
R.  Co.  V.  Watkins  (Va.),  18  R.  R.  R.  482,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  482;  foot-notes  appended  to  Anderson  v.  Oregon  R.  Co.  (Ore.), 
12  R.  R.  R.  625,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  625. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
railroad  company  to  keep  its  right  of  way  clear  of  combustible 
material,  see  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  v. 
Watkins  (Va.),  18  R.  R.  R.  482,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  482; 
foot-notes  appended  to  Spraguc  v.  Atchison,  etc.,  Ry.  Co.  (Kan.), 
15  R.  R.  R.  471,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  471;  Knickel  v.  Chi- 
cago &  N.  W.  Ry.  Co.  (Wis.),  15  R.  R.  R.  453,  38  Am.  &  Eng.  R. 
Cas..  N.  S.,  453. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  relating  to  fires  set  by  their  loco- 
motives (questions  of  statutory  law,  damages,  and  evidence  ex- 
cluded), see  foot-notes  appended  to  Norfolk  &  W.  Ry.  Co.  v.  Fritts 
(Va.),  18  R.  R.  R.  246.  41  Am.  &  Eng.  R.  Cas.,  N.  S..  246;  foot-notes 
appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  South  Fork  Coal  Co.  (C.  C 
A.),  17  R.  R.  R.  280,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  280;  Birminghaip 
Ry.,  Light  &  Power  Co.  v.  Hinton  (Ala.),  17  R.  R.  R.  173.  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  173. 
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Same — Question  for  Jury. — In  an  action  for  fire  spreading  from  a 
railroad  riRht  of  way,  evidence  held  to  present  a  question  for  the 
jury  ^whether  the  fire  was  communicated  from  the  railroad  engine, 
and  vrhether  the  right  of  way  was  foul  with  combustible  matter  on  it 

Appeal  from  Superior  Court,  Duplin  County;  W.  R.  Allen, 
Jud^. 

Action  by  W.  H.  Williams  against  the  Atlantic  Coast  Line 
Railroad  Company.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Junius  Davis  and  H,  L.  Stevens,  for  appellant. 
Rountree  &  Carr  and  Carlton  &  Williams,  for  appellee. 

Clark,  C.  J.    This  action  is  for  the  recovery  of  damag^es  for 
neg^lig^ently  setting  fire  to  and  burning  the  woods  of  the  plain- 
tiff by  sparjcs  from  an  engine  falling  upon  a  foul  right  of  way. 
The  errors  assigned  are:     (1)  Refusal  to  nonsuit.     (2)  That 
there  was  no  evidence  that  tiie  fire  originated  from  the  defend- 
ant's engfine.     (3)  Refusal  to  charge  that  "even  if  the  fire  was 
communicated  to  the  defendant's  right  of  way,  the  plaintiff  can- 
not recover,  for  the  engine  was  in  good  repair  and  equipped  with 
an  improved  spark  arrester  for  preventing  the  escape  of  sparks, 
and  was  managed  and  operated  in  a  careful  manner  by  a  skillful 
and  competent  engineer,  and  the  evidence  as  to  this  is  uncon- 
troverted  and  uncontradicted." 

This  prayer  was  properly  refused  because  it  would  have  been 
an  expression  of  opinion  upon  the  facts  forbidden  by  the  act  of 
1796.    Revisal  1905,  §  535.    Though  a  witness  may  be  uncon- 
tradicted, it  is  for  the  jury  to  say  whether  they  believe  him. 
The  judge  is  prohibited  from  expressing  an  opinion  that  **a  fact 
is  fully  or  sufficiently  proved,  such  matter  being  the  true  office 
and  province  of  the  jury."    Revisal  1905,  §  535.    Besides,  though 
the  fact  were  found  by  the  jury  that  the  fire  was  not  set  out  by 
a  defective  engine,  the  legal  conclusion  in  the  prayer  is  incorrect, 
if  the  fire  began  on  a  foul  right  of  way.    The  rules  of  negligence 
applicable  to  cases  of  this  kind  are:    (1)  If  fire  escapes  from  an 
engine  in  proper  condition,  having  a  proper  spark  arrester,  and 
operated  in  a  careful  way  by  a  skillful  and  competent  engineer, 
and  the  fire  catches  off  the  right  of  way,  the  defendant  is  not 
liable,  for  there  is  no  negligence.     (2)  If  fire  escapes  from  an 
engine  in  proper  condition,  with  a  proper  spark  arrester,  and 
operated  in  a  careful  way  by  a  skillful  and  competent  engineer 
tut  the  fire  catches  on  the  right  of  way,  which  is  in  a  foul  and 
negligent  condition,  and  thence  spreads  to  the  plaintiff's  prem- 
ises, the  defendant  is  liable.    Moore  v.  Railroad,  124  N.  C.  341, 
32  S.  E.  710;  Phillips  v.  Railroad,  138  N.  C.  12,  50  S.  E.  462. 
(3)  If  fire  escapes  from  a  defective  engine,  or  defective  spark 
arrester,  or  from  a  good  engine  not  operated  in  a  careful  way, 
or  not  by  a  skillful  engineer,  and  the  fire  catches  off  the  right  of 
way,  the  defendant  is  liable.     In  the  first  case  there  would  be, 
as  above  stated,  no  negligence.    In  the  second  case  the  foul  right 
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of  way  would  be  ne^Hgfence,  and  in  the  third  the  defective  en- 
fifine  or  spark  arrester,  or  the  negligfent  operation  of  a  g^ood 
cngfine,  would  be  negfligence. 

The  other  two  exceptions  of  the  defendant  amount  simply  to 
a  claim  that  there  was  no  evidence  that  the  fire  proceeded  from 
the  defendant's  en^ne.    V.o  one  testified  that  he  saw  the  sparks 
fall  from  the  engfine  uprn  the  rig^ht  of  way.    It  is  rarely  that  this 
can  be  shown  by  eyewitnesses,  for  it  would  usually  happen  th^t 
ii  the  sparks  were  seen  at  the  moment  of  falling  and  i^iting:  the 
stubble,  the  fire  would  be  put  out  by  the  observer.    But  here  the 
fire  was  seen  on  the  ri^ht  of  way,  it  burnt  alongf  the  track  betwreen 
the  ditch  and  the  ends  of  the  ties,  and  thence  had  gone  into  the 
woods.     The  wind  was  blowing  from  the  northwest  across  the 
track,  the  fire  being  on  the  south  side.    Two  witnesses  testified 
that  they  first  saw  the  smoke  about  30  minutes  after  the  de- 
fendant's engine  passed.     How  long  before  that  the  fire  began 
no  one  knew,  but  there  was  no  fire  before  the  engine  passed 
The  other  witnesses  first  saw  the  fire  after  a  longer  interval,  and 
there  was  evidence  that  the  fire  burnt  both  ways.    These  were 
matters  for  the  jur>'.    The  evidence  was  plenary  that  the  right  of 
way  was  foul,  with  much  combustible  matter  on  it,  bushes  hav- 
ing been  cut  down  and  allowed  to  lie.    Indeed  the  fact  that  the 
right  of  way  was  burned  over  is  evidence  of  combustible  matter 
thereon,  and  the  section  master  stated  in  his  testimony  that  it 
was  not  kept  cleaned  oflF.    In  McMillan  v.  Railroad,  126  N.  C. 
726,  36  S.  E.  129,  it  is  said  that  "no  spark  arrester  can  be  so  con- 
structed as  to  entirely  prevent  the  emission  of  sparks  without 
destroying  the  efficiency  of  the  engine,  and  while  it  is  not  negli- 
gence in  the  defendant  to  run  such  an  engine  over  its  road,  the 
fact  that  it  had  recently  passed  over  the  road  and  fire  was  found 
there,  was  some  evidence  tending  to  show  that  it  emitted  sparks 
that  set  the  grass  on  fire."    The  evidence  of  the  negligent  and 
foul  condition  of  the  track  and  the  discovery  of  the  fire  so  soon 
after  the  defendant's  train  passed,  was  sufficient  to  submit  the 
question  to  the  triors  of  the  facts.    The  court  was  not  authorized 
to  draw  the  inferences  of  fact  from  this  testimony.     In  Arm- 
strong V.  Railroad,  130  N.  C.  66,  40  S.  E.  856,  there  was  no 
evidence  that  the  fire  originated  upon  the  right  of  way,  or  that 
connected  it  with  the  engine  in  any  way.    In  Ice  Co.  z\  Railroad, 
126  N.  C.  797,  36  S.  E.  279,  there  was  no  evidence  that  the  en- 
gine was  defective  nor  that  the  right  of  wav  was  foul.    In  Cheek 
V,  Lumber  Co.,  134  N.  C.  225,  46  S.  E.  488,  47  N.  E.  400,  there 
was  no  spark  arrester,  but  on  the  conflicting  evidence  whether 
sparks  from  the  engine  caused  the  fire,  the  jur\'  found  that  they 
did  not. 

It  was  the  plaintiff's  right  to  have  this  case  submitted  to  the 
jury.  Though  we  know  that  the  words  "judicium  parium  su- 
orum"  in  Magna  Charta,  c.  39,  did  not  either  create  or  guaranty 
the  right  of  trial  by  jury  (as  at  one  time  was  erroneously 
thought),  jMcKechnie,  Magna  Charta,  452,  trial  by  jury  having^ 
been  instituted  after  that  time,  still  in  the  process  of  time  and 
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tlie    evolution  of  law,  it  has  become  a  part  of  the  "law  of  the 
land."    The  Constitution  of  the  state  (article  1,  §  19)  g:uaranties 
it    as  a  "sacred  and  inviolable"  right  in  civil  cases,  and  section 
13   of  the  same  article  ^aranties  the  same  right  in  criminal  ac- 
tions.   We  know  that  the  failure  to  insert  a  similar  guaranty  in 
the    Constitution  of  the   United   States   was   one  of   the   chief 
unrounds  of  objection  to  its  ratification,  an  objection  which  was 
only  cured  by  an  understanding  that  amendments  guarantying 
t-he  right  of  trial  by  jury  in  the  federal  courts  should  be  adopted, 
which  was  done  by  the  first  Congress,  and  being  promptly  ratified 
by  the  states,  they  now  constitute  the  sixth  and  seventh  amend- 
ments.   A  right  so  guarantied  should  not  be  denied,  unless  it  is 
clear  that  there  is  no  evidence.    As  was  said  in  State  v,  Kiger, 
115  N.  C.  751,  20  S.  E.  458:    "If  the  presiding  judge  deems  that 
the  verdict  is  against  the  weight  of  the  evidence,  or  that  the 
evidence  was  insufficient  in  his  judgment  to  justify  conviction,  he 
is  vested  with  the  power  to  set  aside  the  verdict  and  grant  a  new 
trial.    This  is  a  matter  of  discretion,  and  his  granting  or  refusing 
a  new  trial  on  such  ground  is  not  subject  to  review  here.    The 
fact  that  the  12  men  have  convicted  on  the  evidence  will  often 
and  properly  make  him  less  sure  of  his  own  opinion  to  the  con- 
trary."   This  case  has  been  repeatedly  cited  with  approval.     In 
State  V.  Chancy,  110  N.  C.  at  page  508,  14  S.  E.  at  page  781, 
Shepherd,  J.,  says :    "In  some  jurisdictions  it  has  been  held  that 
if  the  testimony  be  such  that  the  judge  would  set  the  verdict  aside 
as  being  against  the  weight  of  the  evidence,  it  should  not  be  sub- 
mitted to  the  jury;  but  this,  according  to  our  decisions,  would 
be  an  usurpation  of  the  functions  of  that  body" — citing  State  v. 
Allen,  48  N.  C.  257.;  Wittkowsky  z/.  Wasson,  71  N.  C.  451,  and 
he  then  adds,  "perhaps  what  is  'reasonably  su|ficient'  evidence 
as  understood  in  North  Carolina,  is  best  stated  by  Battle,  J.,  in 
Jordan  v,  Lassiter,  51  N.  C.  131.     He  says  that  if  the  circum- 
stances 'be  such  as  to  raise  more  than  a  mere  conjecture,  the 
judge  cannot  pronounce  upon  their  sufficiency  to  establish  the 
fact  but  must  leave  them  to  be  weighed  by  the  jury,  whose  ex- 
clusive province  it  is  to  decide  upon  the  effect  of  the  testimony.'  " 
No  more  subtle  and  adroit  application  could  be  addressed  to  a 
trial  judge  than  a  motion  of  this  kind  with  its  necessary  im- 
plication that  the  jury  may  do  wrong  and  injustice,  and  that  the 
superior  intelligence _iind  greater  impartiality  of  the  judge  are 
invoked  to  prevent  it.    But  the  experience  and  the  wisdom  of  the 
ages  and  the  deliberate  judgment  of  the  people,  as  embodied  in 
the  Constitutions  of  both  the  state  and  the  Union,  are  conclusive 
that  in  passing  upon  the  facts  the  opinion  of  one  man,  though 
skilled  in  the  law,  is  not  deemed  superior  to  that  of  12  men  of  the 
vicinage,  but  is  held  to  be  decidedly  inferior  and  to  be  guarded 
against,  so  much  so  that  the  guaranty  of  a  trial  by  jury  in  both 
civil  and  criminal  cases  is  placed  in  the  organic  law  which  every 
judge  is  sworn  to  observe  before  he  is  permitted  to  discharge  his 
functions. 
No  error. 
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(Supreme   Court  of  Alabama,  April  4,   1906.) 

[40  So.  Rep.  565.] 

Appeal — ^Pleading — ^Amendment — Objections — Record. — ^Where  an 
objection  to  the  allowance  of  an  amendment  to  the  complaint  was 
shown  only  by  the  record  of  the  minutes  of  the  trial  court,  and  not 
by  the  bill  of  exceptions,  the  ruling:  could  not  be  reviewed. 

Railroads — Injury  to  Animals — Action — ^Variance. — Where  a  com- 
plaint ag^ainst  a  railroad  charj^ed  the  killing  of  plaintifl's  ^'horse," 
proof  that  the  animal  killed  was  a  "mare*'  did  not  constitute  a  fatal 
variance. 

Same — Ownership. — In  an  action  against  a  railroad  company  for 
the  killing  of  plaintiffs  horse,  evidence  that  witness  saw  signs  of 
blood  and  hair  on  the  track,  and  that  the  hair  looked  like  that  of 
"plaintiff's  horse,''  was  some  evidence  of  plaintiffs  ownership  of  the 
mare  admitted  to  have  been  injured. 

Same — Negligence — Question  for  Jury.— -In  an  action  against  a 
railroad  company  for  the  killing  of  plaintiffs  horse,  evidence  held 
to  require  submission  of  the  question  of  defendant's  negligence  to  the 
jury. 

Same — Instructions.*^ — In  an  action  against  a  railroad  company  for 
killing  plaintiffs  horse,  instructions  requested  by  defendant  which 
omitted  to  hypothesize  the  fact  that  the  engineer  was  keeping  a 
proper  lookout  and  could  not  have  discovered  the  horse  earlier,  and 
that  the  train  was  properly  equipped,  were  properly  refused. 

Same.t — In  an  action  against  a  railroad  company  for  killing  plain- 
tiffs horse,  an  instruction  that,  if  the  horse  was  killed  by  reason 
of  the  engineer  running  the  train  at  such  a  rate  of  speed  that  it  could 
not  be  stopped  within  the  glare  of  the  headlight,  plaintiff  was  en- 
titled  to  recover,  was  proper. 

Appeal — Prejudice — Abstract  Instructions. — Where  an  instruction 
given  asserted  a  correct  proposition  of  law,  the  fact  that  it  was 
abstract  was  no  ground  for  reversal. 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
the  duty  of  trainmen  to  lookout  for  stock  on  or  near  tracks,  sec 
foot-notes  appended  to  Cincinnati,  etc.,  R.  R.  v.  Burgess  (Ky.),  18 
R.  R.  R.  160,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  160;  foot-notes  appended 
to  Southern  Ry.  Co.  v.  Hoge  (Ala.),  17  R.  R.  R.  792,  40  Am.  &  Eni?. 
R.  Cas.,  N.  S.,  792;  foot-notes  appended  to  Southern  Ry.  Co.  v, 
Henry  (Ga.),  17  R.  R.  R.  198,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  198; 
St.  Louis,  etc.,  Ry.  Co.  v.  Kimberlain  (Ark.),  16  R.  R.  R.  479,  30  Am. 
&  Eng.  R.  Cas.,  N.  S.,  479;  foot-notes  appended  to  St.  Louis  &  S. 
F.  Ry.  Co.  V.  Carlisle  (Ark.),  16  R.  R.  R.  462,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  462;  Prescott  &  N.  W.  Rv.  Co.  v.  Brown  (Ark.),  16  R.  R.  R. 
132,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  132. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  those  in  charge  of  trains  to  avoid  collisions  with  animals, 
see  foot-notes  appended  to  Atlanta  &  W.  P.  R.  Co.  v.  Hudson  (Ga.), 
18  R.  R.  R.  490,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  490;  Georj^a  Southern 
&  F.  Ry.  Co.  V.  Jones  (Ga.),  18  R.  R.  R.  154,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  154;  Atlantic  Coast  Line  R.  Co.  v,  Waycross  Elec.  L.  &  P.  Co. 
(Ga.).  17  R.  R.  R.  208,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  208;  Southern 
Ry.  Co.  V.  Henry  (Ga.),  17  R.  R.  R.  198,  40  Am.  &  Eng.  R.  Cas.,  N.  S.. 
198;  see  also.  Carman  v.  Montana  Cent.  Ry.  Co.  (Mont.),  17  R.  R, 
R.  795,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  Borneman  v.  Chicago,  etc., 
Ry.  Co.  (S.  Dak.),  16  R.  R.  R.  464.  39  Am.  &  Eng.  R.  Cas.,  N.  S.. 
464;  Laronde  v.  Boston  &  M.  R.  R.  (N.  H.),  16  R.  R.  R.  223.  39  Am. 
&  Eng.  R.  Cas..  N.  S.,  223;  foot-notes  appended  to  O'Leary  v.  Chi- 
cago, etc.,  Ry.  Co.  (Iowa),  16  R.  R.  R.  141,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  141. 
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Appeal  from  City  Court  of  Gadsden ;  John  H.  Disque,  Judge. 
"To  be  officially  reported." 

Action  by  B.  M.  Pogue  against  the  Southern  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This   was  an  action  by  appellee  against  appellant  for  killing 
by  appellant's  train  of  a  horse  belonging  to  appellee.    The  original 
summons  and  complaint  contained  two  counts  and  were  in  the 
name    of   Mrs.  J.  L.   Pogue.     The   complaint  was  afterwards 
amended  by  changing  the  initials,  "J-  L./'  of  the  plaintiff,  to 
"Bamett  M.,"  thus  making  the  plaintiff's    name    "Bamett    M. 
Pogrue"  instead  of  "J-  L.  Pogue."    There  was  objection  by  de- 
fendant to  this  amendment,  and  the  objection    was    overruled. 
These  facts  appear  only  in  the  minute  entry,  and  were  not  set  out 
in  the  bill  of  exceptions.    There  were  several  pleas  not  necessary 
here  to  be  sti  out,  and  issue  was  joined  on  the  general  issue.    The 
facts  sufficiently  appear  in  the  opinion. 

The  plaintiff  requested  the  following  charge :  Charge  3 :  "The 
court  charges  the  jury  that,  if  they  are  reasonably  satisfied  from 
the  evidence  that  the  horse  was  killed  by  reason  of  the  engineer 
running  the  train  at  such  rate  of  speed  that  it  could  not  be 
stopped  within  the  distance  the  horse  could  be  seen  by  the  use 
ol  the  headlight,  they  will  find  for  the  plaintiff." 

The  defendant  requested  the  following  written  charges,  which 
were  refused:     First.     General  affirmative  charge.     Charge  2: 
*The  court  charges  the  jury  that  if  the  mare  ran  on  the  track 
suddenly  from  the  woods,  so  near  the  engine  that  it  was  impossi- 
ble to  stop  the  train  before  the  mare  was  struck,  by  the  use  of 
all  the  means  used  by  well-regulated  railroads,  then  your  verdict 
should  be  for  the  defendant."     Charge  3:     "The  court  charges 
the  jury,  if  the  mare  ran  on  the  track  suddenly  from  the  woods, 
so  near  the  engine  that  it  was  impossible  to  stop  the  train  before 
the  mare  was  struck,  by  the  use  of  all  means  used  by  a  well- 
regulated  railroad,  then  the  engineer  was  not  required  to  do 
anything  to  stop  the  train."    Charge  4 :    "The  court  charges  the 
jury,  if  the  jury  believe  from  the  evidence  that  the  mare  came 
suddenly  on  the  track,  so  close  to  the  engine  that  the  engineer 
could  not  stop  in  time  to  prevent  running  over  her,  her  destruc- 
tion cannot  be  ascribed  to  defendant's  negligence,  and  in  that 
event  their  verdict  should  be  for  the  defendant."     Charge  5: 
"The  court  charges  the  jury  that  if  they  find  that  the  mare  rushed 
suddenly  from  the  woods  on  the  railroad  track,  so  near  to  the  en- 
gine that  it  could  not  have  been  stopped  in  time  to  have  avoided 
injuring  the  mare  by  the  use  of  all  the  means  used  by  a  well- 
regulated    railroad,    then    your    verdict    should    be     for    the 
defendant."     Charge  6:     "The  court  charges  the  jur>^  the  fact 
that  the  engineer  could  not  see  beyond  40  or  50  yards  with  the 
headlight  he  had  cannot  make  the  defendant  liable  in  this  case, 
if  the  jury  believe  from  the  evidence  that  the  mare,  after  she 
got  on  the  track,  was  never  beyond  40  yards  from  the  engine." 
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Charg^e  7:  "The  court  charges  the  jur>%  if  the  mare  ran  sud- 
denly on  the  track  from  the  woods,  so  near  the  engfine  that  it  was 
impossible  to  stop  the  train  before  the  mare  was  struck,  by  the 
use  of  all  the  means  used  by  well-regulated  railroads,  then  the 
engfineer  was  not  required  to  do  an>'thing  to  stop  the  train,  and 
the  plaintiff  could  not  recover."  Charg^e  8 :  **The  court  charges 
the  jury  that  if  they  find  that  the  mare  rushed  rapidly  from  the 
woods  onto  the  railroad  track,  so  near  the  engine  that  it  could 
not  have  been  stopped  in  time  to  have  avoided  injuring  the  mare 
by  the  use  of  all  the  means  used  by  well-regulated  railroads,  it 
would  make  no  difference  whether  the  engineer  could  see  more 
than  40  or  50  yards  by  the  headlight,  and  in  that  event  your  ver- 
dict should  be  for  the  defendant" 

There  was  verdict  and  judgment  for  plaintiff  for  $98. 

Burnett,  Hood  &  Murphree,  for  appellant. 
Cullie  &  Martin,  for  appellee. 

Tyson,  J.  The  counts  of  the  complaint  are  the  same  as  those 
in  Southern  Railway  Co.  v.  Hoge  (Ala.)  37  South.  439,  mutatis 
mutandis,  in  which  case  we  held  that  the  demurrer,  which  was 
substantially  as  the  one  here  interposed,  was  not  well  taken.  We 
see  no  reason  for  departing  from  that  ruling. 

The  objection  taken  to  the  allowance  of  the  amendment  of  the 
complaint,  and  the  exception  reserved  thereto,  which  were  neces- 
sary to  a  review  of  the  action  of  the  trial  court,  should  be  shown 
by  the  bill  of  exceptions.  Being  shown  only  by  the  record  of 
the  minutes  of  the  court  below,  we  cannot  review  that  ruling. 
Bryan  v.  Wilson,  27  Ala.  214;  Tuscaloosa  W.  Co.  v.  Mayor  and 
Andermen  of  Tuscaloosa,  38  Ala.  516;  Mahoney  z\  O'Leary^,  34 
Ala.  97,  99. 

It  is  next  insisted  that  the  affirmative  charge  requested  by  de- 
fendant should  have  been  given,  because,  first,  the  evidence  un- 
disputedly  and  affirmatively  showed  that  the  servants  of 
defendant  in  operating  the  train  were  not  guilty  of  any  negli- 
gence; second,  there  was  no  proof  of  the  ownership  of  the 
mare  by  plaintiff;  and,  third,  this  action  was  brought  for  the 
killing  of  a  horse,  whereas  the  evidence  shows  that  the  animal 
killed  was  a  mare.  We  shall  dispose  of  these  insistences  in  the 
inverse  order  in  which  they  are  made : 

It  is  true  the  complaint  is  for  injuring  or  killing  a  horse,  and 
it  is  also  true  that  the  animal  injjured  was  a  mare.  But  this  does 
not  constitute  a  variance.  The  word  "horse"  is  broad  enough 
to  include,  and  does  include,  the  female  sex  of  that  genus,  and 
therefore  a  mare  is  included  in  it. 

It  is  also  true  that  there  was  no  direct  testimony  that  plaintiff 
owned  the  mare  shown  to  have  been  injured;  but  one  of. the 
witnesses,  in  describing  the  conditions  of  the  place  where  the 
injury  occurred,  said :  "I  saw  signs  of  blood  and  hair  on  the 
track.  The  hair  looked  like  the  hair  of  plaintiff's  horse."  This, 
we  think,  is  some  evidence  of  plaintiff's  ownership  of  the  mare 
that  was  admitted  to  have  been  injured. 
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On  the  question  of  negligence  vel  non,  the  evidence  tends  to 
show  that  after  the  mare  was  seen  by  the  engineer,  and  after  she 
had  actually  gotten  upon  the  track,  she  ran  along  it  a  distance  of 
some  40   or  50  yards  before  she  was  overtaken  by  the  engine, 
and   then   carried  about  40  yards  before  she  was  knocked  off. 
The  eng^ineer  admits  he  saw  her  approaching  the  track  some  15 
or  20  feet  from  it  before  going  on  it.    How  far  he  was  from  the 
point  where  she  got  upon  the  track  when  he  saw  her,  and  when 
he  says  he  applied  the  air  brakes  and  blew  the  stock  alarm,  ne 
did  not   state;  nor  did  he  know  how  far  the  train  ran  after  he 
applied   the  air  brakes.     The  speed  of  the  train  at  the  time  he 
saw  her  was  between  25  and  30  miles  an  hour,  and  he  stated  that 
in  his   judgment  the  train  could  not  have  been  stopped  in  less 
than    lOO  yards.     He  did  not  remember  whether  or  not  he  re- 
versed his  engine;  nor  did  he  testify  that  he  used  all  the  appli- 
ances at  hand  to  stop  the  train  in  order  to  avoid  the  injury.    It  is 
true,  he  stated  he  did  all  he  could  to  stop  the  train  and  prevent 
the  injury.    But  it  is  inferable  that  all  he  did  was  to  apply  the 
air  brakes.    The  court  was  not  bound  to  accept  his  opinion  that 
the  train  could  not  have  been  stopped  within  less  than  100  yards. 
But,  conceding  that  it  could  not  have  been  stopped  in  a  less  dis- 
tance than  stated,  it  is  not  shown  with  any  degree  of  certainty 
but  that  his  train  traversed  a  greater  distance  than   100  yards 
after  he  saw  the  mare  approaching  the  track  and  before  the  en- 
gine struck  her.    He  could  have  seen  her  50  yards  away  as  she 
approached  the  track,  and  if  he  did  see  her  it  is  inferable  that  his 
train  traveled  more  than  100  yards  before  it  overtook  her,  and 
more  than  150  yards  before  knocking  her  off.    But,  if  he  did  not 
see  her,  the  track  being  straight,  it  was  open  to  the  jury  to  find 
that  he  could  have  done  so  by  keeping  a  proper  lookout,  and 
therefore  he  was  negligent  in  that  respect.    So,  then,  under  either 
aspect  of  the  inferences  afforded  by  the  evidence,  the  question 
of  negligence  was  for  the  jury ;  and  the  charge  was  properly  re- 
fused. 

Charges  2,  3,  5,  and  7  were  properly  refused  on  account  of  the 
omission  to  hypothesize  the  fact  that  the  engineer  was  keeping 
a  proper  lookout,  and  might  not  have  discovered  the  mare  earlier, 
and  that  the  train  was  properly  equipped.  This  last  criticism 
applies  also  to  charges  4,  6,  and  8.  Their  refusal  was  also  proper. 
Central  of  Ga.  Ry.  v.  Stark,  126  Ala.  365,  28  South.  411 ;  Central 
Ry.  of  Ga.  v.  Turner  (Ala.)  40  South.  355.  The  case  of  L. 
&  N.  R.  R.  Co.  V.  Binkerhoff,  119  Ala.  606,  24  South.  892.  is 
clearly  wrong  on  this  point,  and  has  been  practically  overruled. 

Charge  3,  given  at  the  request  of  the  plaintiflF,  asserts  a  correcc 
proposition  of  law.  If  abstract,  this  is  not  a  ground  of  reversal. 
The  facts  of  the  case  are  essentially  different  from  those  shown 
by  the  record  in  Southern  Railway  v.  Hoge,  supra,  relied  upon 
by  appellant  as  supporting  its  contention  that  the  dfirmative 
charge  should  have  been  given. 
Affirmed. 

WEAia^Y,  C.  J.,  and  Simpson  and  Anderson,  JJ.,  concur. 

20  R  R  R— 34 
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In  re  CoE's  Estate.     Coe  v.  Wainwright. 

(Supreme  Court  of  Iowa,  April  3,  1906.) 
[106  N.  W.  Rep.  743.] 

Death — ^Right  of  Action — What  Law  Goyems.* — The  ri^ht  of  ac- 
tion to  recover  for  wrongful  death  depends  solely  on  the  statute  of 
the  state  where  the  wrouRful  act  is  committed. 

Same — Proceeds — Distribution. — A  statute  of  Illinois  creates  a 
cause  of  action  for  wron^rful  death,  and  provides  that  the  recovery 
shall  be  for  the  exclusive  benefit  of  deceased's  widow  and  next  of 
kin,  and  shall  be  distributed  to  such  widow  and  next  of  kin  as  pro- 
vided by  law  in  relation  to  the  distribution  of  interstate  personal 
property.  The  Illinois  statute  of  distribution  declares  that  if  a  hus- 
band dies  without  issue,  leavini^  a  widow,  the  whole  of  his  personal 
property  shall  descend  to  her.  Held  that,  where  a  resident  of  Iowa 
suffered  wron^rful  death  in  Illinois,  leaving:  a  widow  but  no  issue,  and 
his  Iowa  administrator  settled  the  railroad's  liability,  such  sum  was 
distributable  to  decedent's  widow  in  Iowa,  under  the  Illinois  law. 

Appeal  from  District  Court,  Harrison  County;  O.  D.  Wheeler, 
Judg^e. 

Charles  F.  Coe,  a  resident  of  this  state,  was  killed  in  a  railway 
accident  in  the  state  of  Illinois.  Geo.  W.  Coe  was  duly  appointed 
administrator  of  his  estate  in  Harrison  county,  Iowa,  and,  ^ 
such  admmistrator,  he  received  from  the  railway  company  a  cer- 
tain sum  as  damages  for  causing  the  death  of  his  intestate.    This 
sum  was  paid  in  settlement  of  his  claim  ag^nst  the  company  and 
without  suit.    The  deceased  left  a  widow,  Jennie  E.  Coe,  but  no 
issue,  and  she  claims  the  full  amount  secured  by  the  administra- 
tor,  as  provided  by  the   statute  of  Illinois.     The   defendants. 
Reuben  Coe  and  Susan  Coe,  are  the  parents  of  the  deceased,  and 
claim  that  the  fund  is  to  be  disposed  of  under  the  statute  of 
this  state,  and  that  they  are  entitled  to  one-half  of  it.    There  was 
a  judgment  sustaining  the  plaintiffs'  claim,  and  the  defendants 
appeal.    Affirmed. 

Cochran  &  E^an,  for  appellants. 

John  W,  Jacobs  and  Roadifer  &  Arthur,  for  appellees. 

Sherwin^  J.  There  is  but  one  question  for  determination, 
namely,  to  whom  does  this  money  belong?  The  statute  of  Illinois, 
under  which  claim  was  made  for  damages  for  the  death  of  Coe, 
is  as  follows: 

"Paragraph  1.  Whenever  the  death  of  a  person  shall  be 
caused  by  wrongful  act,  neglect  or  default,  and  the  act,  neglect 
or  default  is  such  as  would,  if  death  had  not  ensued,  have  entitled 

♦For  the  authorities  in  this  series  on  the  subject  of  transitory  ac- 
tions and  the  extraterritorial  effect  of  statutes  creating?  a  ri^ht  of 
action,  see  foot-notes  appended  to  Baltimore  &  O.  R.  Co.  v.  Cham- 
bers (Ohio),  18  R.  R.  R.  766,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  766;  foot- 
notes appended  to  Northern  Pac.  Ry.  Co.  v.  Kempton  (C.  C.  A.),  18 
R.  R.  R.  642,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  542;  foot-notes  appended 
to  Kansas  City  Southern  Ry.  Co.  v.  McGinty  (Ark.),  17  R.  R.  R, 
71,  40  Am.  &  Eur.  R.  Cas.,  N.  S.,  71. 
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the  party  injured  to  maintain  an  action  and  recover  damag^es  in 
respect  thereof,  then  and  in  every  such  case,  the  person  who,  or 
company  or  corporation  which,  would  have  been  liable  if  death 
had  not  ensued,  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony. 

"Par.  2.     Every  such  action  shall  be  brought  by  and  in  the 

name    of  the  personal  representative  of  such  deceased  person, 

and  the  amount  recovered  in  every  such  action  shall  be  for  the 

exclusive  benefit  of  the  widow  and  next  of  kin,  of  such  deceased 

person  and  shall  be  distributed  to  such  widow  and  next  of  kin, 

in  the  proportion  provided  by  law  in  relation  to  the  distribution 

of  personal  property  left  by  persons  dying  intestate ;  and  in  every 

such  action  the  jury  may  give  such  damaees  as  they  shall  deem 

a   fair  and  just  compensation  with  reference  to  the  pecuniary 

injuries  resulting  from  such  death  to  the  wife  and  next  of  kin 

of  such  deceased  person,  not  exceeding  the  sum  of  five  thousand 

dollars;  provided,  that  every  such  action  shall  be  commenced 

^'ithin  two  years  after  the  death  of  such  person." 

Kurd's  Rev.  St.  1903,  c.  70. 

The  Illinois  statute  also  provides  that  if  the  husband  die  with- 
out issue,  leaving  a  widow,  the  whole  of  his  personal  estate  shall 
descend  to  her. 

The  right  to  recover  in  cases  of  this  kind  depends  solely  on 
the  statute  of  the  state  where  the  wrongful  act  is  committed. 
Hyde,  Adm'r,  v.  Wabash,  St.  Louis  &  Pacific  Ry.  Co.,  61  Iowa, 
441,  16  N.  W.  351,  47  Am.  Rep.  820.  And  while  actions  to  re- 
cover damages  for  the  death  of  a  person  are  quite  uniformly  held 
to  be  transitory,  it  is  nevertheless  the  general  rule  that,  when 
the  statute  creating  the  liability  limits  recovery  to  certain  persons, 
only  the  designated  persons  have  any  right  to,  or  interest  in,  the 
amount  recovered ;  and  that  a  recovery  in  a  jurisdiction,  other 
than  where  the  liability  arises,  will  not  justify  a  distribution  of 
the^  fund  not  in  accordance  with  the  statute  creating  the  right. 
This  we  conceive  to  be  the  sound  rule.  The  liability  being  cre- 
ated solely  by  the  statute,  it  is  clear  that  it  may  also  limit  the 
beneficiaries  thereunder;  and,  when  it  does  so,  it  is  equally  as 
clear  that  the  wrongdoer  cannot  be  made  to  contribute  to  others, 
and  that  no  one  else  has  or  can  have  any  property  interest  in,  or 
right  to,  the  amount  recovered,  or  any  part  thereof.  Under  the 
statute  of  Illinois,  the  railway  company  was  not  liable  to  the 
decedent's  estate.  It  was  only  liable  to  his  widow  or  next  of  kin, 
and  then  the  damage  paid  is  to  be  distributed  as  personal  estate 
of  the  intestate,  the  whole  of  which,  under  the  Illinois  law,  goes 
to  the  widow,  if  there  be  no  issue. 

The  precise  question  under  consideration  has  not  heretofore 
been  directly  determined  by  this  court,  but  the  rule  here  an- 
nounced finds  support  in  the  reasoning  in  the  cases  of  Morris  v 
Chicago,  Rock  Island  &  Pacific  Ry.,  65  Iowa,  727,  23  N.  W.  143^ 
54  Am.  Rep.  39,  and  Hyde,  AdmV,  v.  Railway  Co.,  supra.     Iii 
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the  latter,  an  action  was  brought  in  this  state  to  recover   for  the 
death  of  the  plaintiff's  intestate,  who  was  killed  by  the  defend- 
ant, in  Missouri.     The  wrongful  act  having  been  done   in   that 
state,  and  the  plaintiff  not  pleading  or  proving  a  statute  tiiereu: 
creating  liability,  we  held  there  could  be  no  recovery  under  the 
statute  of  Iowa.    In  discussing  the  question,  it  is  said :    ^"JK^nin, 
if  the  cause  of  action  survives,  it  must  survive  to  some  person 
or  persons.     A  cause  of  action  which  survives  only  by  statuie 
must  survive  to  the  person  or  persons  designated  by  statute." 
It  is  further  said  therein  that,  if  the  cause  of  action  survived  to 
particular  persons,  it  could  not  be  held  to  have  survived  to  the 
personal  representative.    The  reasoning  of  the  Hyde  Case   fully 
supports  our  conclusion  here.    All  of  the  cases  in  other  jurisdic- 
tions, deciding  the  point,  to  which  our  attention  has  been  directed, 
support  the  appellee's  contention.    In  Dennick  v.  Central  R.  R- 
Co.,  103  U.  S.  11,  26  L.  Ed.  439,  the  plaintiff  brought  her  suit, 
in  New  York,  to  recover  damages  for  the  death  of  her  husband 
by  an  accident  on  the  defendant's  railroad,  in  New  Jersey.     The 
statute  of  the  latter  state  permitted  a  recovery  for  the  benefit  of 
the  widow  and  next  of  kin,  and,  in  answer  to  the  contention  th^r 
the  administrator  could  only  administer  that  which  was  of  the 
estate  of  the  deceased  in  his  lifetime,  Mr.  Justice  Miller  said: 
"The  statute  of  New  Jersey  says  the  personal  representative  shall 
recover,  and  the  recovery  shall  be  for  the  benefit  of  the  widow^ 
and  next  of  kin.     It  would  be  a  reproach  to  the  laws  of  New 
York  to  say  that,  when  the  money  recovered  in  such  an  action 
as  this  came  to  the  hands  of  the  administratrix,  our  courts  could 
not  compel  distribution  as  the  law  directs."     The  question  is 
decided  in  accordance  herewith  in  the  following  cases:      Mc- 
Donald V,  McDonald,  Adm'r,  96  Ky.  209,  28  S.  W.  482,  49  Am. 
St.  Rep.  289;  Hanna  v,  G.  T.  Ry.  Co.,  41  111.  App.  116;  Florida 
Central  &  P.  R.  Co.  v.  Sullivan,  120  Fed.  799,  57  C.  C.  A.   167, 
61  L.  R.  A.  410 ;  Matter  of  Degarmo,  86  Hunter,  390 ;  Stewart 
V,  B.  &  O.  R.  R.  Co.,  168  U.  S.  4*5,  18  Sup.  Ct.  105,  42  L.  Ed. 
537.    In  re  Estate  of  Lucien  Cook,  126  Iowa,  159,  101  N.  \V 
747,  and  Romano  v.  Brick  &  Pipe  Company,  125  Iowa,  600,  101 
N.  W.  437,  68  L.  R.  A.  132,  106  Am.  St.  Rep.  323,  do  not  discuss 
or  decide  this  question  and  are  not  in  conflict  with  our  conclu- 
sion. 
The  judgment  is  right,  and  it  is  affirmed. 
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C  Court  of  Appeals  of  Maryland,  Feb.  13,  1906.) 

[63  Atl.   Rep.   214.] 

Railroads — Crossing  Accident — Negligence.^ — In  the  case  of  a  col- 
lision at  a  crossinjz:  of  a  suburban  electric  car  with  a  team,  the  fact 
that  the  car  was  an  extra,  running  14  seconds  behind  a  regular  at 
such  a  speed  that,  while  it  was  ^oin^  the  distance  between  the  cars, 
the  team  Roinj;  at  a  rapid  walk  went  130  feet,  does  not  show  negli- 
Kcnce  of  the  railroad  company. 

Same — Giving  Signals — Evidence — Questions  for  Jury. — ^Thou^h  a 
suburban  electric  car  must  jfive  a  signal  when  approaching  a  cross- 
ing, testimony  of  the  persons  in  the  wagon  struck  by  it  that  they 
did  not  hear  the  gong  sounded  is  not  evidence  to  go  to  the  jury  on 
the  question  of  negligence,  as  a  whistle  might  have  been  sounded. 

Same — Contributory  Negligence.! — The  driver  of  a  team  which  was 
struck  by  a  suburban  electric  car  at  a  crossing  is  precluded  from 
recover! npT  by  contributory  negligence,  though  the  car  was  an  extra, 
Tuuninfj:  14  seconds  behind  the  regular  car;  he  having  merely  stopped 
at  a  distance  of  130  feet  from  the  crossing,  at  which  time  the  regular 
passed,  and  then  driven  forward  at  a  rapid  walk,  without  again  stop- 
ping or  looking,  except  directly  in  front  of  him. 

Appeal  from  Circuit  Court,  Prince  George's  County;  Geo.  C. 
Merrick,  Judgfe. 

Action  by  Bennett  Hattcher  agfainst  Allen  L.  McDermot,  re- 
ceiver of  the  City  &  Suburban  Railway  of  Washington.  Judg- 
ment for  defendant.    Plaintiff  appeals.    Affirmed. 

Arg^iied  before  McSherry^  C.  J.,  and  Briscoe,  Boyd,  Page, 
Pearce,  Jones,  Schmucker,  and  Burke,  JJ. 

F.  Snowden  Hill,  for  appellant. 
Talbott  &  Talbott,  for  appellee. 

Boyd,  J.  The  appellant  sued  the  appellee  for  injuries  sus- 
taitied  by  him  in  a  collision  between  one  of  the  defendant's  cars 
and  the  plaintiff's  milk  wagon  on  what  is  known  as  the  Beltsville 
Crossing,  where  the  City  &  Suburban  Railway  of  Washington 
crosses  a  public  road,  which  was  formerly  the  Washington  & 
Baltimore  Turnpike.  The  plaintiff  was  returning  from  tiie  city 
of  Washington  to  his  home  in  Prince  George's  county  in  a  milk 
wagon  drawn  by  two  horses  about  9  o'clock  at  night.  The  night 
was  dark,  it  was  snowing,  and  the  side  curtains  to  the  wagon 
were  down.  The  plaintiff  was  familiar  with  the  crossing,  going 
daily  to  Washington  over  the  public  road,  and  also  with  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
ncRliRcnce  of  highway  traveler  in  attempting  to  cross  railroad  tracks 
as  affected  by  fact  that  train  by  which  he  was  injured  was  an  extra 
one.  see  note  appended  to  Lamoureux  v.  New  York,  etc.,  R.  Co. 
(Mass.),  9  Am.  &  Eng.  R.  Cas.,  N.  S.,  245;  Bush  v.  Union  Pac.  R.  Co. 
(Kan.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  798;  Northern  Cent.  Ry.  Co. 
V.  Medairy  (Md.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  526. 

tSce  foot-notes  appended  to  Greenawaldt  v.  Lake  Shore,  etc.,  Ry. 
Co.  (Ind.),  17  R.  R.  R.  816,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  816. 
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absence  of  some  proof  on  that  subject,  and  the  record  discloses 
none,  the  court  mig^ht  very  properly  have  declined  to  submit  the 
case  to  the  jury  for  want  of  evidence  of  neglig^ence  on  the  part 
of  the  defendant ;  for  it  was  incumbent  on  the  plaintiff  to  establish 
such  ne^ligfence,  which  could  not  properly  be  done  by  simph- 
showing^  that  no  g:ong^  was  heard,  without  some  evidence  that 
no  other  sufficient  warning  was  given. 

2.  But  we  are  of  the  opinion  that  the  plaintiff's  testimony  dis- 
closed such  contributory  negligence  on  his  part  as  precluded 
a  recovery.  We  have  seen  that  he  stopped  his  wagon  130  feet 
from  the  crossing,  and  there  looked  and  listened.  The  point 
where  he  stopped  "was  at  or  near  the  end  of  a  high  bank,  which 
prevented  him  from  seeing  more  than  about  250  feet  of  the 
track  from  said  crossing  in  the  direction  of  Washington  City/' 
but  the  record  goes  on  to  state  "that,  as  he  approached  said 
crossing,  said  sight  of  track  lengthened  near  said  crossing  and 
extended  probably  half  a  mile."  There  is  nothing  in  the  record 
to  support  the  suggestion  of  appellant's  counsel  that  he  could 
not  have  seen  that  distance  on  the  night  of  the  accident ;  but,  on 
the  contrary,  he  was  explaining  the  conditions  as  they  existed 
at  that  time.  It  certainly  cannot  be  inferred  from  anything  the 
plaintiff  said  that  he  could  not  have  seen  an  electric  car,  if  lig^hted 
in  the  usual  way  (and  he  did  not  say  this  one  was  not),  a  much 
neater  distance  than  250  feet,  if  he  had  looked.  As  soon  as  the 
first  car  cleared  the  crossing,  plaintiff  struck  his  horses  with  a 
whip,  and  they  went  toward  the  crossing  "in  a  rapid  walk,  al- 
most a  trot."  Plaintiff  did  not  again  stop,  but,  "looking  in  front 
of  his  wagon"  (which  was  in  the  opposite  direction  from  the 
approaching  car),  drove  on  the  track.  When  the  horses  were 
on  the  track  the  servant  called  out:  "My  God!  a  car  is  coming," 
whereupon  plaintiff  struck  the  horses  with  his  whip.  They 
sprang  forward,  and  cleared  the  track,  but  tlie  car  "struck  the 
hind  part  of  his  wagon,"  threw  it  over  and  demolished  it,  causing 
the  injuries  to  the  plaintiff.  On  cross-examination  he  said  "that 
he  did  not  get  up  from  his  seat  and  look  to  the  right  around  the 
curtain  when  he  stopped.  He  looked  directly  ahead  at  the  cross- 
ing. The  car  passed  almost  instantly.  He  thought  there  was  no 
other  car  coming  and  went  ahead."  It  is  thus  shown  by  the 
plaintiff's  own  testimony,  as  well  as  that  of  his  companion,  that 
he  did  not  stop,  excepting  at  the  point  130  feet  from  the  cross- 
ing, from  which  he  could  only  get  a  view  of  250  feet,  and  after 
the  first  car  passed  over  the  crossing  he  traveled  the  130  feet, 
did  not  look  in  any  direction  excepting  "directly  ahead  at  the 
crossing,"  and  did  not  say  that  he  even  listened,  to  ascertain 
whether  another  car  was  coming.  He  had  a  view  of  about  half 
a  mile  down  the  track  in  the  direction  from  which  the  car  was 
coming,  but,  assuming  there  was  no  other  coming,  went  ahe^d 
and  drove  upon  the  track  in  front  of.  the  second  car.  The  least 
diligence  would  have  enabled  him  to  see  it  coming,  and  he  could 
probably  have  heard  it  if  he  had  listened,  as  any  one  ought  to  do 
before  crossing  a  track.    He  does  not  show  by  his  testimony  that 
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there  was  not  the  usual  headlig^ht  in  front,  or  that  the  lights  in 
the  car  were  out,  and  certainly  there  can  be  no  presumption  that 
the  lig-hts   were  not  burning^,  especially  in  an  electric  car  which 
usually   stops  when  the  lights  go  out,  as  the  current  is  off  the 
wire.     It  is  simply  another  of  the  Unfortunate  cases  that  some- 
times ^et  into  court,  in  which  persons  are  shown  to  be  seriously 
injured  by  taking  too  much  for  granted,  instead  of  using  their 
senses  for  their  protection.    It  is  difficult  to  understand  how  he 
could  have  failed  to  see  the  light  from  the  car  before  he  at- 
tempted to  cross,  as  he  and  it  were  going  in  the  same  general 
direction,   by  reason  of  the  acute  angle  made  at  the  crossing, 
unless  he  was  guilty  of  gross  negligence,  amounting  to  reckless- 
ness.     The   case   differs  altogether   from   some   of   those   cited 
where  safety  gates  at  crossings  were  raised  and  treated  by  the 
courts   as    invitations  for  the  traveling  public  to  go  upon  the 
tracks.     From  what  we  have  already  said  it  will  be  seen  that  the 
fact  that  the  regular  car  had  just  passed  cannot  be  regarded  as 
such  invitation  to  cross,  and  there  is  nothing  else  in  the  record 
that  could  furnish  any  foundation  for  such  contention.     There 
being  nothing  to  show  that  the  motorman  could  have  avoided  the 
accident  after  discovering  the  plaintiff  in  a  perilous  position,  it 
is  unnecessary  to  discuss  that  feature  which  often  enters  into 
this  class  of  cases.    If  the  motorman  saw  him  before  he  drove 
on  the  track,  he  had  no  cause  to  assume  or  fear  that  he  would 
thus  drive  on  the  track  in  reckless  disregard  of  his  own  safety. 
As  the  principles  applicable  to  such  cases  are  so  well  settled 
and  have  been  so  frequently  applied  by  this  court,  we  will  not 
further  prolong  this  opinion  by  citing  other  decisions  rendered 
by  us  or  other  courts.     From  the  facts  disclosed  in  the  record 
we  are  of  opinion  that  the  plaintiff  failed  to  establish  such  neg- 
ligence on  the  part  of  the  defendant  as  would  entitle  him  to 
recover ;  but,  if  we  had  reached  a  different  conclusion  as  to  that, 
the  plaintiff  would  still  be  precluded  from  recovering  by  reason 
of  his  own  negligence. 
Judgment  affirmed ;  the  appellant  to  pay  the  costs. 


Bresee  et  al,  v.  Los  Angeles  Traction  Co  et  al, 

(Supreme  Court  of  California,  April  5,  1906.     Rehearing:  Denied  May 

4,  1906.) 

[85  Pac.   Rep.   152.] 

Appeal — Review--Scope  of  Review. — That  the  trial  court  limited 
the  firround  on  which  a  new  trial  was  ji^ranted  does  not  deprive  the 
Supreme  Court  of  the  right  to  review  on  appeal  any  of  the  grounds 
on  which  the  new  trial  was  asked,  except  that  of  the  sufficiency  of 
conflicting  evidence  to  support  the  verdict. 

Negligence — Evidence — ^Admissibility. — Where  the  negligence  of  a 
person  on  a  particular  occasion  is  in  issue  it  is  usually  permissible 
to  prove  every  fact  known  to  such  person  at  the  time  which  would 
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have  a  reasonable  tendency  to  increase  or  decrease  the  danger   of  a 
particular  course  of  action. 

Same — Imputed  Negligence — Negligence  of  Driver  of  Vehicle  Im- 
putable to  Occupant  Thereof.* — Though  a  person  who  is  injured 
while  riding  in  a  vehicle  driven  by  another  is  not  chargeable  iMrxtii 
the  contributory  negligence  of 'the  driver  in  which  he  did  not  par- 
ticipate, yet  he  is  not  absolved  from  all  personal  care,  but  must  ex- 
ercise ordinary  care  to  avoid  all  injury. 

Street  Railroads — Injuries  to  Travelers  on  Street — ^Collisions — 
Contributory  Negligence — Evidence. — In  an  action  against  a  street 
railway  company  for  injuries  received  by  plaintiff  while  riding  in  a 
vehicle  driven  by  another  in  consequence  of  a  collision  with  a  car, 
evidence  of  the  habits  of  the  driver  of  the  vehicle  with  respect  to 
the  dangers  arising  from  collisions  with  cars,  coupled  with  proof 
of  knowledge  thereof  on  the  part  of  plaintiff,  is  admissible  on  the 
issue  of  his  contributory  negligence. 

Same. — Where,  in  an  action  against  a  street  railway  company  for 
injuries  received  by  plaintiff  while  riding  in  a  vehicle  by  another  in 
consequence  of  a  collision  with  a  car,  it  was  not  claimed  that  the 
accident  was  attributable  to  the  driver's  lack  of  control  over  the 
horse  due  to  his  manner  of  holding  the  reins,  evidence  of  the  driver's 
habits  of  driving  with  a  loose  rein  was  inadmissible  on  the  issue  of 
plaintiff's  contributory  negligence. 

Appeal — Review — New  Trial — Discretion  of  Lower  Court.— -The 
granting  of  new  trial  in  an  action  for  an  injury  received  by  plaintiff 
while  riding  in  a  vehicle  driven  by  another,  in  consequence  of  a 
collision  with  a  street  car,  on  the  ground  of  error  in  admittincr  evi- 
dence of  the  driver's  habits  of  drivinjr  with  a  loose  rein,  will  not 
be  disturbed  on  appeal,  though  the  evidence  was  of  slight  importance, 
since  the  trial  court  has  a  large  discretion  in  the  matter  of  granting 
new  trials. 

Street  Railroads — Injuries  to  Traveler — Collisions — ^ENddence — ^In- 
structions.— Where,  in  an  action  against  a  street  railway  company  for 
injuries  received  by  a  traveler  in  a  collision  with  a  street  car,  the 
evidence  showed  that  the  car  at  the  time  of  the  accident  was  running 
at  a  high  rate  of  speed  and  greatly  in  excess  of  the  speed  limited  by 
a  municipal  ordinance,  it  was  error  to  charge  that  it  was  not  negli- 
gence on  the  part  of  the  motorman  to  assume  that  a  person  would 
not  attempt  to  cross  the  track  in  front  of  the  approaching  car  so  near 
as  to  render  a  collision  probable,  it  being  for  the  jury  to  determine 
whether  the  speed  of  the  car  was  so  great  that  he  should  have  as- 
sumed that  persons  might  ignorantly  attempt  to  cross  so  near  as  to 
make  a  collision  probable. 

Same — Negligenccf — Running  a  street  car  at  a  speed  in  excess  of 
the  rate  fixed  by  a  municipal  ordinance  is  negligence  as  a  matter  of 
law.  and  renders  the  street  railway  company  liable  for  any  injury 
caused  by  the  excessive  speed. 

Same — Instructions. — Where,  in  an  action  against  a  street  railway 
company  for  injuries  received  by  a  traveler  in  a  collision  with  a  car, 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, see  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Molloy's 
Adm'x  (Ky.),  18  R.  R.  R.  714,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  714; 
foot-notes  appended  to  Hot  Springs  St.  Ry.  Co.  v.  Hildreth  (Ark.), 
18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 

tFor  the  authorities  in  this  series  on  the  question  whether  the 
violation  of  an  ordinance  limiting  speed  is  negligence,  see  foot-notes 
appended  to  Louisville  &  N.  R.  Co.  v.  Martin  (Tenn.),  18  R.  R.  R. 
413,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  413;  foot-notes  appended  to  Louis- 
ville &  N.  R.  Co.  V.  Redmonds  Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am. 
&  Eng.  R.  Cas..  N.  S.,  737;  foot-notes  appended  to  Pittsburgh,  etc., 
Ry.  Co.  V.  Lightheiser  (Ind.),  18  R.  R.  R.  176,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  176. 
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-^he   evidence  showed  that  the  car  was  running  at  a  rate  of  from  25 

'fco  30  miles  an  hour,  while  the  maximum  speed  was  limited  to  eight 

xniles  an  hour  and  the  injury  complained  of  was  directly  caused  by 

"the   impact  of  the  traveler's  body  asrainst  the  ground,  an  instruction 

'that  if  injuries  to  the  traveler  would  have  resulted  though  the  car 

liad  been  operated  at  a  speed  not  in  excess  of  eight  miles  per  hour, 

then  any  rate  of  speed  in  excess  of  eight  miles  per  hour  was  not 

the  proximate  cause  of  the  collision  and  the  company  was  not  liable, 

-was   erroneous,  for  whatever  additional   injury  to  the  traveler  was 

due  to  the  excess  of  speed  was  an  injury  caused  by  the  company's 

neRligence. 

In  Bank.  Appeal  from  Superior  Court,  Los  Angeles  County; 
D.  K.  Trask,  Judge. 

Action  by  Paul  Bresee  and  another  against  the  Los  Angeles 
Traction  Company  and  another.  From  an  order  granting  a  new 
trial  after  verdict  for  defendants,  they  appeal.    Affirmed. 

E-  E.  Millikin,  for  appellants. 
/.  L.  Murphy,  for  respondents. 

Shaw,  J.  This  is  an  action  by  the  plaintiffs  to  recover  dam- 
ages for  injuries  to  the  plaintiff  Ada  Bresee,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants.  Paul  Bresee  is  the 
husband  of  Ada  Bresee,  and  is  made  a  party  solely  for  that  rea- 
son. The  wife  will  hereafter  be  referred  to  as  the  plaintiff. 
The  plaintiff  was  riding  in  a  two-seated  canopy  top  carriage, 
driven  by  P.  F.  Bresee,  along  Hill  street  in  the  city  of  Los 
Angeles,  at  about  10  o'clock  at  night,  and  in  crossing  the  track 
of  the  defendant  company  a  car,  under  the  management  of  the 
defendant  Majonnier  as  motorman,  ran  against  the  carriage  and 
threw  the  plaintiff  with  great  force  and  violence  to  the  ground, 
and  thereby  severely  bruised  and  injured  her.  The  particular 
negligence  charged  against  the  defendants  in  the  complaint  is 
that  the  car  was  being  propelled  along  the  street  at  an  unlawful, 
excessive,  and  reckless  speed.  The  answer  pleads  contributory 
negligence  on  the  part  of  the  plaintiff.  The  jury  having  returned 
a  verdict  for  the  defendants,  the  plaintiffs  moved  for  a  new  trial 
on  the  minutes  of  the  court,  and  in  the  notice  of  intention  so  to 
do  set  forth  a  number  of  grounds,  embracing  errors  in  rulings 
upon  evidence  and  in  giving  and  refusing  of  instructions,  and 
that  the  evidence  in  several  particulars  was  insufficient  to  sustain 
the  verdict.  The  motion  was  granted,  and  from  the  order  the 
defendants  appeal. 

The  order  granting  the  new  trial  is  in  the  following  words: 
"The  motion  of  plaintiffs  for  new  trial  is  granted  on  the  ground 
that  evidence  relating  to  Dr.  F.  P.  Bresee's  habits  of  driving  on 
occasions  other  than  that  of  the  accident  was  improperly  ad- 
mitted, opinion  filed."  It  is  contended  by  the  defendants  that 
the  limitation  expressed  in  the  order  excludes  from  our  consid- 
eration the  sufficiency  of  the  evidence  upon  any  and  every  point 
upon  which  it  is  conflicting.  The  order,  it  will  be  seen,  does  not 
expressly  declare  that  the  motion  was  denied,  so  far  as  it  was 
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based  on  other  gfrounds  than  those  mentioned  therein,  and,  there- 
fore, it  does  not  affirmatively  exclude  the  other  grounds  from 
our  consideration.    In  Kauffman  v,  Maier,  94  Cal.  277,  29  Pac 
481,  18  L.  R.  a.  124,  it  was  said  upon  this  subject:  "If  the  trial 
court  in  its  order  g^rantin^  a  new  trial,  excludes  this  as  a  ^ound 
of  its  action  hy  direct  language,  and  the  record  shows  that  there 
was  a  conflict  of  evidence,"  this  court  will  not  re-examine  the 
evidence.     (The  italics  are  ours.)     In  that  case  the  lower  court 
did,  by  direct  langfuagfe,  exclude  the  g^round  that  the  evidence 
was  insufficient  and  declared  that,  so  far  as  that  ground  was 
concerned,  the  motion  was  denied,  and  hence  the  decision  is  not  a 
precedent  for  the  present  case,  where  this  ground,  if  excluded 
at  all,  is  excluded  by  implication  only,  and  by  force  of  the  rule 
"expressio  unius  est  exclusio  alterius."    We  do  not  find  it  nec- 
essary to  decide  whether  or  not  the  order  in  question  should  be 
construed  to  prevent  a  review  of  the  evidence  by  this  court    It 
is  the  established  rule  of  practice  that  such  an  order,  even  if  it 
is  expressly  limited  to  a  single  ground,  does  not  exclude  from 
review  on  appeal  any  of  the  grounds  upon  which  the  new  trial 
was  asked,  except  that  of  the  sufficiency  of  conflicting  evidence 
to  support  the  verdict  or  decision.     Kauffman  z\  Maier,  supra; 
Thompson  z\  California  Con.  Co.  (Cal.  Sup.)  82  Pac.  367;  Simon 
Newman  Co.  v.  Lassing,  141  Cal.  175,  74  Pac.  761 ;  Swett  r. 
Gray,  141  Cal.  69,  74  Pac.  439;  Siemsen  v.  Oakland,  etc.,  Rv.. 
134  Cal.  496,  66  Pac.  672;  People  v,  Castro,  133  Cal.  12,  65 
Pac.  13;  Newman  v.  Overland,  etc.,  Co.,  132  Cal.  74,  64  Pac. 
110;  Churchill  v.  Flournoy,  127  Cal.  362,  59  Pac.  791.    It  is 
conceded  on  both  sides  that  the  plaintiff  was  a  mere  guest  of 
P.  F.  Bresee  at  the  time  of  the  accident,  and  had  neither  the 
control  of,  nor  the  right  to  control,  the  driving  of  the  carriage, 
and  that  the  driver,  P.  F.  Bresee,  was  a  careless  driver  with 
respect  to  the  act  of  passing  in  front  of  cars  while  driving  about 
the  streets,  that  he  had  a  disposition  to  cross  tracks  in  front  of 
and  dangerously  near  to  approaching  cars,  that  she  knew  his 
character  in  that  respect,  and  that,  so  knowing,  she  did  not  look 
to  see  if  a  car  was  approaching  when  she  saw  that  he  was  about 
to  cross  the  track,  or,  if  she  saw  it,  did  not  warn  him,  nor  make 
an  effort  to  have  him  desist  from  the  attempt,  or,  that  she  did  not 
make  the  extra  effort  in  these  particulars  that  ordinary  care 
demanded  of  her,  in  view  of  her  knowledge  of  his  careless  char- 
acter, that  if  she  had  made  such  effort  he  would  have  been  de- 
terred  from   crossing  and  she   would  have  been  unhurt,  and 
hence,  that  her  own  lack  of  care  contributed  to  her  injury. 

The  evidence  on  this  question,  referred  to  in  the  order  grant- 
ing a  new  trial,  consisted  of  testimony  to  the  eflFect  that  P.  F. 
Bresee  had  been  for  many  years  almost  constantly  driving  about 
the  city  with  the  same  horse  and  carriage,  that  on  five  occasions 
prior  to  the  accident  he  had  been  seen  to  drive  in  front  of  cars 
so  near  thereto  that  the  witnesses  testifying  considered  it  care- 
lessly and  dangerously  near,  that  he  usually  drove  with  a  loose 
rein  and  held  the  reins  loosely  in  one  hand,  frequently  driving 
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with  his  head  down,  or  turned  to  the  rear  conversing^  with  others 
riding  with  him,  and  that  he  did  not  seem  to  be  observant  of 
other  cars  or  vehicles  approaching^  him.    This  evidence  was  not 
introduced  for  the  purpose  of  proving  that  P.  F.  Bresee  negli- 
gently drove  in  front  of  the  car  on  the  occasion  of  the  accident. 
The  defendants  relied  on  other  evidence  to  prove  that  fact,  and 
so    stated  to  the  court.     The  question  of  its  admissibility  for 
that  purpose,  is,  therefore,  not  involved,  and  this  must  be  kept 
carefully  in  mind.    It  was  offered  and  admitted  expressly  for  the 
purpose  of  showing  the  character  of  P.  F.  Bresee  as  a  careless 
driver.    In  that  connection,  and  in  order  to  make  it  relevant,  it 
was  further  proposed  by  the  defendants  to  show  that  plaintiff, 
at  the  time,  knew,  or  should  have  known,  his  character  in  that 
respect.    It  is  first  to  be  noted  that  the  cases  on  the  subject  of 
the  introduction  of  such  evidence  of  character  or  previous  habits 
to  prove  the  fact  of  negligent  driving  on  the  occasion  of  the 
accident  are  not  applicable  to  the  question  now  under  considera- 
tion.   Upon  that  question  there  is  much  confusion  and  consider- 
able conflict  in  the  authorities.     We  think  the  admissibility  of 
the  evidence,  for  the  purposes  for  which  it  was  here  offered, 
depends  upon  different  conditions  and  upon  a  difference  in  the 
issue  to  which  it  is  directed. 

The  purpose  of  the  evidence  was  to  lay  a  foundation  for  the 
application  of  the  familiar  rule  that  the  degree  of  care  necessary 
to  constitute  the  ordinary  care  required  of  a  person  upon  any 
particular  occasion,  is  measured  by  reference  to  the   circum- 
stances of  danger  and  risk  known  to  such  person  at  the  time. 
When  the  negligence  of  a  person  upon  a  particular  occasion  is  in 
issue,  it  is  usually,  if  not  always,  permissible  to  prove  every 
fact,  known  to  such  person  at  the  time,  which  would  have  a 
reasonable  tendency  to  increase  or  decrease  the  risk  and  danger 
of  a  particular  course  of  action.    There  are  numerous  instances 
of  the  application  of  this  rule  which  are  somewhat  analogous  to 
the  case  at  bar,  though  we  have  not  foimd  any  case  precisely  to 
the  same  point.    Thus,  vicious  habits  of  an  animal  may  be  proven 
to  show  that  it  was  negligence  to  allow  it  to  go  at  large  or  un- 
muzzled, and  particular  exhibitions  of  such  viciousness,  of  which 
(he  owner  has  knowledge,  may  be  shown  as  evidence  of  the 
vicious  disposition  and  of  the  neglect  in  issue.    Judd  v.  Clare- 
mont,  66  N.  H.  419,  23  Atl.  427;  Lynch  v.  Richardson,  163 
Mass.  160,  39  N.  E.  801,  47  Am.  St.  Rep.  444;  Muller  v.  Mc- 
Kesson, 73  N.  Y.  199,  29  Am.  Rep.  123 ;  1  Wigmore  on  Evi- 
dence, §  251.    And  lack  of  skill  of  an  employee,  and  particular 
instances  thereof,  may  be  shown,  coupled  with  knowledge  thereof 
by  the  employer,  to  prove  negligence  of  the  employer  in  hiring 
or  retaining  him.    Pittsburg,  etc.,  Co.  v.  Ruby,  38  Ind.  312.  10 
Am.  Rep.  Ill;  Mich.  Cent.  R.  R.  v.  Gilbert,  46  Mich.  179,  9 
N.  W.  243 ;  Davis  v.  R.  R.  Co.,  20  Mich.  120,  4  Am.  Rep.  364 ; 
1  Wigmore  on  Evidence,  §§  208,  250.    Although  the  rule  is,  as 
conceded  here,  that  the  person  who  is  injured  while  riding  in  a 
vehicle  driven  by  another  is  not  chargeable  with  the  contributory 
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ne^li^ence  of  the  driver,  in  which  he  did  not  participate,  yet  such 
person  is  not  absolved  from  all  personal  care,  but  is  required  to 
exercise  ordinary  care  to  avoid  injur>'.    Dean  r.  Penn.  R.  R.  Co., 
129  Pa.  514,  18  Atl.  718,  6  L.  R.  A.  143.  15  Am.  St  Rep.  733; 
Michigan  City  v.  Boecklin^,  122  Ind.  39,  23    N.  E.  518;  Brickett 
V.  N.  Y.  Cent.  R.  R.,  120  N.  Y.  290,  24  N.  E.  449,  17  Am.  St. 
Rep.  648;  Nesbit  v.  Gamer,  75  Iowa  314,  39  N.  W.  516,  1  L.  R. 
A.  152,  9  Am.  St.  Rep.  486;  1  Shearman  &  R.  on  Neg.  §  66a. 
The  character  and  habits  of  the  driver  of  the  carriage  with 
respect  to  similar   dangers,   if  known   to  the   plaintiff,  would 
naturally  have  some  effect  on  her  own  conduct,  on  the  particular 
occasion  in  keeping  a  lookout  for  the  danger  herself,  in  giving 
him  warning,  and  in  enjoining  on  him  a  prudent  course,  and  in 
order  to  enable  the  jury  to  determine  whether  or  not  she  ex- 
ercised ordinary  care  in  that  respect,  it  was  proper  to  give  evi- 
dence of  such  character  and  habits,  coupled  with  proof  of  knowl- 
edge thereof  on  her  part.    These  observations  and  conclusions, 
however,  are  not  applicable  to  the  evidence  of  the  driver's  pre- 
vious habits  of  driving  with  a  loose  rein,  or  of  holding  the  reins 
loosely  in  one  hand.     These  habits  would  not  tend  to  prove 
either  a  careless  habit  of  driving  in  front  of  cars  too  close  for 
safety,  or  a  disposition  to  do  so.     It  was  not  claimed  that  the 
accident  was  attributable  to  his  lack  of  control  over  the  horse 
due  to  his  manner  of  holding  the  reins.    This  evidence  was  not 
pertinent  to  any  issue  in  the  case  and  was  improperly  admitted. 
Although  it  was  probably  of  slight  importance,  yet,  in  view  of 
the  large  discretion  committed  to  the  judge  of  the  trial  court  in 
the  matter  of  granting  a  new  trial,  we  cannot  say  it  was  not 
properly  granted  on  that  ground.     We  do  not  consider  it  nec- 
essary to  consider  the  question  of  the  sufficiency  of  the  evidence 
to  show  plaintiff's  knowledge  of  the  driver's  habits  and  char- 
acter and  of  the  particular  instances  of  his  negligence.     Upon 
another  trial  the  court  can,  if  deemed  best,  direct  the  order  of 
proof  so  that  the  evidence  of  such  knowledge  on  her  part  shall 
be  first  introduced,  and  if  no  sufficient  evidence  to  go  to  the  jur>' 
is.  offered  on  that  point,  or  in  respect  to  some  of  the  instances, 
the  corresponding  evidence  thereof  can  be  excluded. 

At  the  request  of  the  defendant  the  court  instructed  the  jury 
with  respect  to  the  conduct  of  the  motorman  that:  "It  is  not 
negligence  on  the  part  of  such  motorman  to  assume  that  a  person 
will  not  attempt  to  cross  the  track  in  front  of  an  approaching 
car,  which  is  so  near  as  to  render  a  collision  probable."  The 
probability  of  a  collision  between  a  moving  car  and  a  vehicle 
crossing  in  front  of  it,  depends  largely  upon  the  speed  of  the 
car,  and  the  action  of  a  careful  person  attempting  to  cross,  in 
choosing  the  distance  at  which  to  cross  in  front  of  such  car,  will 
depend  upon  his  knowledge,  and  means  of  knowledge,  of  the 
speed  with  which  the  car  is  approaching  him.  There  was  evi- 
dence strongly  indicating,  if  not  absolutely  demonstrating,  that 
the  car  in  question  at  the  time  of  the  accident  was  running  at  a 
speed  of  at  least  25  or  30  miles  an  hour.    This  was  in  the  night- 
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time  and  upon  a  street  in  the  thickly  settled  portion  of  the  city. 
With  the  car  Roing:  at  such  tremendous  speed,  it  is  not  unlikely 
that  persons  about  to  cross  the  track  might  choose  a  place  so 
near  as  to  make  collision  probable,  and  yet,  from  their  point  of 
view,   it  might  seem  entirely  reasonable  and  safe  for  them  to 
cross  at  the  place  selected.    Their  failure  to  perceive  the  danger 
niig;ht  be  entirely  due  to  the  excessive  speed  of  the  car,  and  to 
their  inability  in  the  darkness  to  detect  it  and  comprehend  the 
shortness  of  the  time  required  for  the  car  to  pass  over  the  dis- 
tance between  it  and  the  place  selected  for-  the  crossing.     The 
motorman  must  be  assumed  to  know  approximately  the  speed 
of  his   car.     Under  such  circumstances,  and  while  running  at 
such  excessive  speed,  it  cannot  be  said  as  a  matter  of  law,  that 
the  motorman  ought  not  reasonably  to  have  expected  that  per- 
sons might  attempt  to  cross  the  track  at  a  point  which  would  in 
fact  be  dangerously  near,  but  which  to  them  would  not  appear 
so.     The  circumstances  might  be  such  as  to  charge  him  with 
knowledge  of  this  likelihood.     Due  care  would  require  him  in 
that  case  to  anticipate  such  probability  reasonably  arising  from 
the  consequences  of  his  own  gross  carelessness.     The   court, 
therefore,  should  not  have  stated  as  a  matter  of  law  that  the 
motorman,  under  the  circumstances  had  a  right  to  assume  that 
persons  would  not  cross  dangerously  near  in  front  of  him.     It 
should  have  been  left  to  the  jury  to  say  whether  or  not  his  speed 
was  so  great  that  he  should  have  assumed  that  persons  might 
ignorantly   attempt  to  cross   so   near  as  to   make  a   collision 
probable. 

The  court  also,  at  the  request  of  the  defendants,  instructed  the 
jury  with  respect  to  the  proximate  cause  of  the  injury,  as  follows : 
"If  you  believe  from  the  evidence  that  said  collision,  and  the 
injuries  so  sustained  by  said  Ada  Bresee,  would  have  resulted, 
even  had  said  car  been  operated  at  a  rate  of  speed  not  in  excess 
of  eight  miles  per  hour  at  the  time  the  vehicle  in  question  was 
turned  to  cross  the  railway  tracks,  then  any  rate  of  speed  in 
excess  of  eight  miles  per  hour  that  said  car  may  have  been  run- 
ning at  said  time,  was  not  a  proximate  cause  of  said  collision, 
and  can  not  render  the  defendants  liable  in  this  action."    This 
instruction  implies  a  fact  not  physically  possible,  namely,  that  an 
injury  caused  by  being  thrown  with  great  force  and  violence 
from  the  carriage  to  the  ground  would  have  been  as  great  if  the 
force  and  violence  had  been  less  than  it  actually  was,  the  other 
circumstances  being  precisely  the  same.     The  action  of  force 
and  violence,  other  things  being  the  same,  is  mechanical  and 
absolute,  and  it  is  impossible  that  different  degrees   of  force 
should  produce  the  same  results,  where  all  other  circumstances 
are  precisely  the  same.    So  far  as  the  mere  fact  of  the  collision 
was  concerned,  it  may  be  that,  although  the  speed  of  the  car  was 
T^ore  than  eight  miles  an  hour,  it  would  have  occurred  had  the 
speed  been  less.  The  injury  complained  of,  however,  was  alleged 
to  have  been  directly  caused  by  the  impact  of  the  plaintiff's  body 
against  the  ground,  and  its  extent  would  necessarily  depend  upon 
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the  force  of  the  impact,  and  that  force  would  depend  on  the 
speed  of  the  car.  Any  increase  in  the  speed  would,  necessarily, 
add  to  the  force  and,  consequently,  to  the  extent  of  the  injury. 
At  the  time  this  accident  happened  it  was  unlawful  to  propel  a 
street  car  along^  the  streets  of  the  city  at  a  rate  exceeding  eight 
miles  an  hour,  and  a  speed  in  excess  of  that  rate  constituted  neg- 
ligence, as  a  matter  of  law,  and  rendered  the  party  operating 
the  car  liable  for  any  injury  caused  by  such  excessive  rate. 
Whatever  additional  injury,  therefore,  was  due  to  the  excess  of 
speed  over  eight  miles  an  hour,  was  an  injury  caused  by  the 
defendants'  negligence.  The  excess  in  the  speed  over  that  rate, 
an  excess  which  is  assumed  by  the  instruction  in  question,  must 
have  been  the  direct  cause  of  such  additional  injur>'.  This  addi- 
tional injury  from  such  negligence  would  render  the  defendants 
liable  in  the  action,  in  the  absence  of  plaintiflF's  contributory 
negligence.  If  the  instruction  had  been  limited  to  the  happening 
of  the  collision  alone,  it  might  not  have  been  objectionable  in 
this  respect,  although  even  in  that  case  it  is  metaphysical  in 
form  and  would  have  tended  to  confuse  the  jury.  But  in  the 
assertion  that,  under  the  circumstances  stated,  the  excess  of 
speed  could  not  render  the  defendants  liable  in  the  action,  it 
was  erroneous.  In  either  event  it  should  not  have  been  given. 
The  order  is  affirmed. 

We  concur:    Beatty,  C.  J.;    Henshaw,  J.;    Lorigan,  J.; 
Sloss,  J. ;  Angellotti,  J. 


Toledo,  St.  L.  &  W.  R.  Co.  v.  Gordon. 

(Circuit   Court   of  Appeals,   Seventh    Circuit,  January  2,   1906.) 

[143  Fed.  Rep.  95.] 

Railroads — Removal  of  Trespasser!  from  Trains — ^Measure  of  Care 
Required.* — The  only  duty  owin^  by  those  in  charge  of  a  railroad 
train  to  one  who  is  on  the  train  without  rij^ht  is  to  abstain  from 
wanton  and  reckless  injury  to  him,  when  rightfully  expelled;  but  that 
duty  is  imperative,  and  whether  or  not  it  was  observed  in  any  case 
depends  upon  all  of  the  circumstances  involved,  and  is  a  question  for 
the  jury,  where  the  material  facts  are  in  dispute  under  the  evidence. 

Same — ^Action  for  Injury  to  Trespasser — Instnictions. — Instructions 
considered  and  approved,  in  an  action  against  a  railroad  company 
to  recover  damages  for  the  injury  of  plaintiff  by  being  expelled  by 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassers  on  trains,  see  foot-notes  appended  to  Bjornquist  v,  Bos- 
ton &  A.  R.  Co.  (Mass.),  13  R.  R.  R.  786,  36  Am.  &  Eng.  R.  Cas..  N. 
S.,  786;  Albert  v.  Boston  Elev.  Ry.  Co.  (Mass.),  13  R.  R.  R.  779,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  779;  foot-notes  appended  to  Powell  v. 
Erie  R.  Co.  (N.  J.),  13  R.  R,  R.  615,  36  Am.  &  Eng.  R.  Cas.,  N.  S„ 
615;  foot-notes  appended  to  Jordan  v.  Grand  Rapids  &  I.  Ry.  Co. 
(Ind.),  13  R.  R.  R.  397,  36  Am.  &  Eng.  R.  Cb^s.,  N.  S.,  397;  Monehan 
V.  South  Covington  &  C.  St.  Ry.  Co.  (Ky.),  12  R.  R.  R.  671,  35  Am. 
&  Eng.  R.  Cas.,  N.  S..  671. 

For  the  authorities  in  this  series  on  the  subject  of  the  liabilities  of 
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the    conductor  from  a  moving  train  of  defendant  in  the  night  while 
passiiiK     over   a   trestle,   plaintiff  being   on   the   train   without   right, 
where    they  in  effect  charged  that  to  entitle  him  to  recover  he  must 
prove    l>y    a   preponderance    of   evidence   that,   while    the    train    was 
passing:  over  a  dangerous  portion  of  the  road,  which  was  not  known 
to  plaintiff,  the  conductor,  knowing  that  fact,  willfully  and  wantonly 
ejected    plaintiff  or  compelled  him  to  jump  from  the  train  by  com- 
mands   or  threats  or  demonstrations  of  violence,  such  that  a  reason- 
ably prudent  man  in  a  like  situation  would  have  yielded  to  them. 

Same — Exemplary  Damage8.t — A  railroad  company  cannot  be  held 
liable  in  punitive  damages  for  the  willful  and  wanton  act  of  a  conduc- 
tor in  -wrongfully  ejecting  a  trespasser  from  one  of  its  moving  trains 
in  a  dangerous  place  causing  his  injury,  where  the  company  neither 
authorized  nor  ratified  the  act;  and  the  fact  that  the  conductor  was 
not  discharged  prior  to  the  trial  of  an  action  brought  by  the  injured 
person  to  recover  damages  is  not  sufficient  to  constitute  a  ratifica- 
tion. 

In   error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  defendant   in   error,   Georg^e   Gordon,   was   the   plaintiff 
below  and  recovered  verdict  and  judgfnient  against  the  Toledo, 
St.  Louis  &  Western  Railroad  Company,  plaintiff  in  error,  in  an 
action  on  the  case  for  personal  injuries,  caused  by  expulsion  from 
a  railroad  train.     This  writ  of  error  is  brought  thereupon,  and 
the  alleg^ed  errors  which  are  relied  upon  for  reversal  are  (1)  re- 
fusal of  the  court  to  direct  a  verdict  of  not  g"uilty,  (2)  refusal 
of  instructions  requested  by  the  plaintiff  in  error,  and   (3)   an 
instruction  to  the  jury  that  punitive  damages  could  be  awarded. 
The  declaration  contained  five  counts,  but  the  court  sustained 
a  demurrer  to  three  and  withdrew  another  from  consideration 
as  unsupported  by  the  evidence — ^thus  withdrawing  all  counts 
which  were  predicated  on  the  relation  of  passeng^er  upon  the 
train — and  the  case  was  submitted  to  the  jury  under  the  fifth 
count  only,  which  charges,  in  effect,  wanton  and  malicious  ex- 
pulsion from  the  train,  with  violence,  while  crossing^  a  trestle  in 
darkness,  and  willfully  causing:  the  injuries  sustained  by  the  de- 
fendant in  error.     In  other  words,  the  issues  were  submitted  in 
the  view  that  the  injured  party  was  on  the  train  without  authority 
and  not  entitled  to  carriag^e. 

The  defendant  in  error,  with  five  other  men,  returning  from 
the  State  Fair,  arrived  at  Cowden  Junction  too  late  to  catch  a 
passenger  train  for  Lerna,  their  destination.  The  ni^ht  was 
dark  dnd  rainy,  and  they  waited  in  a  lumber  shed  about  an  hour, 
when  a  freigfht  train  on  the  road  of  the  plaintiff  in  error  slowed 

a  railroad  company  for  the  ejectiooi  of  a  trespasser  from  a  train  in 
an  improper  and  reckless  manner,  see  foot-notes  appended  to  Dixon 
V.  Northern  Pac.  Ry,  Co.  (Wsish.),  14  R.  R.  R.  619,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  619;  foot-notes  appended  to  McKeon  v.  New  York,  etc.. 
R.  Co.  (Mass.),  8  R.  R.  R.  375,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  375. 

tFor  the  authorities  in  this  series  on  the  question  as  to  when  puni- 
tive  or  exemplary  damages  are,  and  are  not,  recoverable  against  a  rail- 
road company  on  account  of  the  acts  or  omissions  of  its  employees^ 
see  foot-note  appended  to  Chicago  Union  Traction  Co.  v.  Lauth 
(111.),  17  R,  R.  R.  606,  40  Am.  &  Eng.  R,  Cas.,  N.  S.,  606. 

20  R  R  R— 35 
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up  for  the  crossing^,  bound  in  the  direction  of  Lerna,  and  the 
party  entered  upon  the  platforms  of  the  caboose,  Gordon  and 
anotfier  at  the  rear  platform,  and  the  others  at  the  front  They 
were  discovered  by  the  trainmen,  soon  after  passing  the  crossing' 
but  the  testimony  is  conflicting  as  to  the  terms  of  the  altercation 
and  violence  used  in  the  expulsion  of  Gordon;  or,  as  stated  in 
the  brief  for  the  plaintiff  in  error,  "there  is  a  wide  divergence 
between  the  stories  of  Gordon  and  his  witnesses  and  that  of  the" 
trainmen.  These  facts,  however,  are  well  established:  That  the 
conductor  insisted  upon  their  jumping  from  the  train  while  in 
motion  and  refused  to  stop  to  let  them  off;  that  the  nigfat  was 
extremely  dark  and  stormy;  and  that  the  expulsion  of  the  de- 
fendant in  error  occurred  upon  a  high  trestle,  causing  his  fall 
and  serious  injury.  The  conflict  is  in  reference  to  details  of 
the  insistence — ^the  extent  of  violence  in  language,  threats,  or 
force,  rather  than  the  facts  of  command  and  threat.  On  behalf 
of  the  defendant  in  error  the  testimony  plainly  tends  to  prove 
that  the  conductor  was  extremely  violent  in  language  and  threats, 
from  which  physical  violence  was  apprehended,  at  least,  in  the 
expulsion  of  Gordon;  that  it  was  too  dark  for  the  latter  to  dis- 
cover, and  he  did  not  know,  that  the  train  was  on  or  near  the 
trestle;  and,  that  he  jumped  from  the  step  in  fear  of  actual  force 
on  the  part  of  the  conductor,  supposing  the  place  to  be  reasonably 
safe  and  on  the  level. 

Th\e  instructions  refused  and  given,  on  which   error  is  as- 
signed, are  sufficiently  mentioned  in  the  opinion. 

Chas.  A.  Schmettau,  for  plaintiff  in  error. 
James  Vanse,  Jr.,  for  defendant  in  error. 

Before  Grosscup,  Baker,  and  Seaman,  Circuit  Judges. 

Seaman,  Circuit  Judge  (after  stating  the  facts).     The  pri- 
mary contention,  that  the  plaintiff  in  error  was  entitled  to  a 
peremptory  instruction  in  its  favor,  is  untenable,  as  we  believe, 
in  any  view  of  the  issues  of  fact  under  the  rule  which  governs 
the  expulsion  of    any  person   from  a  railroad  train   when  no 
contract  duty  exists.     In  the  absence  of  the  relation  of  carrier 
and  passenger,  it  is  well  settled  that  the  only  duty  then  owing 
one  who  is  on  the  train  without  right  is  "to  abstain  from  wanton 
or  reckless  injury  to  him"  (Purple  v.  Union  Pacific  R.  Co.,  51 
C.  C.  A.  564,  114  Fed.  123,  129,  57  L.  R.  A.  700),  when  right- 
fully expelled,  but  that  duty  is  imperative.    Whether  it  is  justly 
observed  in  any  case  depends  upon  all  the  circumstances  in- 
volved— ^the  conditions  under  which  removal  was  imposed,  and 
Tiot  alone  the  extent  of  violence  in  its  enforcement     When  an 
issue  of  fact  fairly  arises  under  the  testimony,  whether  the  con- 
duct on  the  part  of  the  railroad  company  was  wanton  and  reck- 
less in  expelling  a  trespasser  from  the  car,  willfully  exposing: 
him  to  imminent  danger  and  harm,  the  solution  is  for  the  jury 
under  proper  instructions  and  not  for  the  court.    It  is  true  that 
another  issue  may  arise  in  such  case,  in  reference  to  the  conduct 
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of  the  injured  party,  whether,  without  physical  compulsion,  he 
may  not  have  acted  voluntarily,  and  assumed  the  risk  of  jump- 
ing- from  the  car,  in  the  face  of  recop:nized  dangler  (vide  Bos- 
worth  V.  Walker,  27  C.  C.  A.  402,  83  Fed.  58),  which  is  equally 
a  question  of  fact  for  the  jury,  if  the  testimony  is  not  conclusive 
one  way  or  the  other.  Without  needless  comment  on  the  tes- 
timony in  the  present  record,  we  deem  it  sufficient  to  remark 
that  neither  version  of  the  transaction  authorized  a  directed  ver- 
dict in  favor  of  the  plaintiff  in  error. 

The  instructions  under  which  the  case  was  submitted  to  the 
jury,  upon  the  issue  of  the  allefi:ed  willful  and  wanton  conduct  on 
the  part  of  the  conductor,  clearly  defined  that  issue,  and  are  not 
open  to  complaint  on  the  part  of  the  plaintiff  in  error.  A  sing^le 
exception,  which  is  preserved  to  that  portion  of  the  charge,  in 
reference  to  the  authority  of  the  conductor,  is  plainly  without 
merit. 

Upon  the   further  issue,   the   instructions  do  not  specifically 
define  what  may  constitute  a  voluntary  act  of  the  injured  party 
and  assumption  of  risk,  but  the  jury  were  instructed,  in  plain  and 
repeated  terms,  that  the  burden  of  proof  was  upon  the  plaintiff 
(below)  to  establish  all  the  allegations;  and  it  was  specifically 
stated  that  he  must  prove  by  the  preponderance  of  evidence  "that 
while  the  train  was  moving  over  a  dangerous  portion  of  the  road, 
the  conductor,  knowing  that  fact,  willfully  and  wantonly  ejected 
the  plaintiff  from  the  train,  the  plaintiff  not  knowing  the  danger 
of  the  location,"  to  authorize  a  verdict  in  his  favor ;  also  that  the 
proof  must  establish  "that  the  conductor  here  knew  of  the  trestle 
and  the  plaintiff  did  not  know  of  the  dangerous  location  of  the 
train,  and  the  conductor  compelled  the  plaintiff  to  jump  off  by 
commands  or  threats  or  demonstrations  of  violence,  and  that 
those  commands  or  threats  or  demonstrations  of  violence  were 
such  that  a  reasonably  prudent  man  in  a  like  situation  would 
have  yielded  to  them  and  would  have  jumped  off."     We  are 
satisfied  that  no  reversible  error  was  committed  in  this  branch  of 
the  instructions,  and  that  the  jury  were  well  advised  and  cau- 
tioned for  their  consideration  of  the  evidence,  under  these  issues, 
or  in  any  view  of  the  burden  of  proof,  without  prejudice  to  the 
plaintiff  in  error. 

In  reference  to  the  several  instructions  requested  on  behalf  of 
the  plaintiff  in  error  and  denied  by  the  court,  aside  from  one 
relating  to  exemplary  damages,  to  be  considered  separately,  dis- 
cussion in  detail  is  deemed  unnecessary.  Those  pressed  for  con- 
sideration, which  are  not  plainly  covered  by  the  general  instruc- 
tions, are  numbered  3,  4,  5,  7,  10,  and  IS.  Of  the  first  five,  it 
is  sufficient  to  remark  that  each  relates  to  the  act  of  the  plaintiff 
in  error  in  jumping  from  the  car,  and  instructs,  in  effect,  that  he 
cannot  recover  if  his  act  was  voluntary.  No.  3  instructs  against 
recovery,  if  warned  by  the  conductor  not  to  get  off  while  on  the 
trestle,  and  No.  4  that,  even  if  told  to  get  off,  he  would  not  be 
justified  in  doing  so  on  the  trestle,  but  had  the  right  to  disobey 
such  order,  when  compliance  exposed  him  to  obvious  danger. 


548        Vol.  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Toledo,  etc.,  R.  Co.  v.  Gordon 

No.  5  instructs  that,  if  he  knew,  or  exercising  reasonable  care 
could  have  known  of  the  peril,  he  was  not  bound  to  obey  the 
command ;  and,  unless  he  thus  left  the  train,  justified  in  fearing 
and  in  actual  fear  of  a  vicious  assault,  he  could  not  recover  foi 
the  injury.  No.  7  defined  obedience  to  such  command,  when  the 
danger  of  obeying^  is  perceived  and  obvious,  as  "essentially  a 
voluntary  act"  for  the  consequences  of  which  there  can  be  no 
recovery.  No.  10  instructs  that  he  could  not  recover,  thoug:h 
ordered  to  leave,  if  "it  was  optional  with  him  whether  to  ^et  off 
or  not,"  and  he  deliberately  made  the  attempt.  Upon  these  re- 
quests a  g^eneral  observation  sufficiently  supports  the  ruling  of  the 
trial  court.  In  so  far  as  either  assumes  to  instruct  that  Gordon 
was  not  entitled  to  recover,  if  he  was  warned  or  was  charg^ble 
with  knowledge  of  the  dangler  incurred,  such  instruction  was 
fully  covered  by  the  g^eneral  chargfe.  The  further  requests, 
defining,  in  the  lan^a^e  of  authorities  cited,  voluntary  action 
which  would  defeat  recovery,  if  g^iven  without  modification 
adapted  to  the  evidence,  would  tend  to  mislead  the  jury,  and 
their  refusal  was  not  erroneous.  With  the  jury  expressly  in- 
structed that  the  defendant  in  error  must  fail  of  recovery,  unless 
the  preponderance  of  evidence  established,  not  only  that  he  was 
compelled  by  the  conductor  to  jump  from  the  moving:  car,  when 
the  ni^ht  was  dark  and  stormy,  but  that  the  conductor  knew 
they  were  on  the  dangerous  trestle  and  the  defendant  in  error 
did  not  know  "the  dangler  of  the  location,"  surely  the  utmost 
burden  authorized  under  the  rules  was  thus  discharged.  Whether 
the  command  to  leave  the  train  was  accompanied  with  physical 
force  does  not  impress  us  to  be  essential  under  the  issue  of  fact 
thus  framed  and  found  by  the  verdict,  and  we  are  of  opinion  that 
error  is  not  well  assigned  for  denial  of  such  requests;  nor  for 
denial  of  request  No.  IS,  which  was  sufficiently  included  in  the 
general  charge. 

The  remaining  question  for  review  arises  upon  request  No.  21, 
for  an  instruction  that  exemplary  damages  cannot  be  recovered, 
and  the  instruction  which  was  given  instead,  that  the  jury  were 
entitled,  in  their  discretion,  to  award  "punitive  damages."    Under 
the  decision  in  Lake  Shore,  etc.,  Ry.  Co.  v.  Prentice,  147  U.  S. 
101,  107,  13  Sup.  Ct.  261,  37  L.  Ed.  97,  the  instruction  so  given 
was  erroneous  and  presumptively  harmful.     In  this  court  the 
rule  thus  settled  is  exemplified  and  followed  in  Pittsburgh,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Russ,  6  C.  C.  A.  597,  57  Fed.  822,  826. 
Also,  see,  notations  in  12  Notes  U.  S.  Rep.  297.     As  remarked 
in  the  leading  authority  first  mentioned,  the  decisions  contra  in 
various  state  courts  are  disapproved,  and  this  rule  is  adopted: 
The  principal  must  respond  in  full  compensatory  damages  for 
injury  wantonly  caused  by  an  agent  in  the  line  of  his  employ- 
ment, but  not  for  exemplary  damages,  unless  the  wrongful  act 
in  question  was  authorized  or  ratified  by  the  principal.    Comment 
on  the  line  of  cases  thus  disapproved  is  unnecessary,  and  it  is 
not  open  to  question  that  the  allowance  of  exemplary  damages 
was  reversible  error.     It  would,  indeed,  be  a  harsh  rule— harsh 
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in  its  effect  on  all  employees — ^that  would  hold  a  railroad  com- 
pany to  have  ratified  the  employee's  act  merely  because  before 
trial   the   employee  was  not  discharg^ed.     Such  rule  would  put 
their  continued  employment  in  jeopardy  every  time  an  accident 
occurred,    not  because  the  employee   was  shown  to  have  been 
^ilty    of     wanton  conduct,  but  because  the   railway  company 
stood  in  danger  that  wantonness  mig^ht  be  established.     In  ref- 
erence to  the  case  of  Bass  v,  Chicag^o  &  Northwestern  Ry.  Co., 
42  Wis.  654,  669,  672,  24  Am.  Rep.  437,  cited  as  supporting  the 
instruction,  within  the  doctrine  of  ratification,  it  may  well  be 
remarked  that  no  such  issue  of  fact  was  submitted  to  the  jury 
by  this  instruction,  as  in  that  case;  and  were  it  assumed,  with- 
out so   intimating,  that  the  peculiar  circumstances  which  there 
appeared,  including  two  prior  trials,  were  sufficient  evidence  of 
ratification  to  uphold  the  verdict,  nevertheless  the  evidence  in  the 
present  record  is  plainly  insufficient  to  establish,  as  a  conclusion 
of  law,  that  the  alleged  wanton  acts  of  the  conductor  were  rat- 
ified by  the  plaintiff  in  error. 

The  judgment  is  reversed,  for  error  in  such  instruction,  and 
the  cause  remanded  for  a  new  trial. 


Chicago,  M.  &  St.  P.  Ry.  Co.  r.  Lindeman. 

(Circuit  Court  of  Appeals,  Eighth  Circuit,  March  10,  1906.) 

[143  Fed.  Rep.  946.] 

Castoms  and  Usages — Custom  Must  Be  Uniform,  Known,  Certain, 
or  Notorious — Facts  Held  Insufficient  to  Establish. — A  custom  must 
be  uniform,  certain,  and  known,  or  so  notorious  that  a  person  of 
ordinary  prudence,  in  the  exercise  of  reasonable  care,  dealing  with  its 
subiect,  would  have  been  aware  of  it. 

Where  the  plaintiff's  witnesses  testify  that  there  was  a  custom  of 
doing  an  act  in  a  certain  way  and  that  they  followed  this  custom,  and 
defendant's  witnesses  testify  that  they  performed  the  act  at  the  same 
place  during  the  same  time  in  another  way,  and  no  witness  contradicts 
the  testimony  of  the  latters  or  testifies  that  the  alleged  custom  men- 
tioned by  the  plaintiff's  witnesses  was  either  urniform  or  universal,  it 
is  held  that  the  evidence  is  insufficient  to  warrant  a  finding  by  a  jury 
that  the  alleged  custom  was  uniform,  and  hence  the  question  of  its  ex- 
istence should  mot  have  been  submitted  to  them. 

Damages — Future  Pain  Must  Be  Reasonably  Certain  to  Authorise 
Recovery-— Those  Which  May  Result  Are  Not  Recoverable.*— The 
liability  for  future  damacces  for  the  wrongful  infliction  of  a  personal 
injury  is  strictly  limited  to  compensation  for  such  pain  and  other 
evil  effects  as  are  reasonably  certain  to  result  from  it.  Possible,  even 
probable,  future  effects  are  too  remote  ^nd  speculative  to  form  the 
basis  of  legal  recovery. 

A  chajrge  that  the  plaintiff  may  recover  damages  for  pain  and  suf- 
fering which  may  result  from  the  injury  in  the  future  is  erroneous. 

(Syllabus  by  the  Court.) 

*For  the  authorities  in  this  series  on  the  subiect  of  the  right  to 
recover  on  account  of  future  suffering:,  in  B^ctions  for  personal  injuries, 
see  foot-notes  appended  to  Normile  v.  Wheeling  Traction  Co. 
(W.  Va.),  18  R.  R.  R.  235,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  235. 
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In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Missouri. 

Frank  Hagerman  (H,  H,  Field  and  Burton  Hanson,  on  the 
brief),  for  plaintiff  in  error. 

W.  F.  Guthrie  {L,  C.  Boyle,  on  the  brief),  for  defendant  in 
error. 

Before  Sanborn,  Hook,  and  Adams,  Circuit  Judges. 

Sanborn,  Circuit  Judg^e.  In  the  yards  of  the  defendant  below 
at  Kansas  City,  Mo.,  there  was  a  level  platform  15  feet  above 
the  ground  and  217  feet  long  and  a  trestle  293  feet  long  upon  a 
grade  of  5  3-10  per  cent,  which  extended  from  the  platform 
to  the  ground.  On  this  platform  and  trestle  there  was  a  railroad 
which  extended  into  the  yards  and  was  connected  with  other 
railroads.  A  short  distance  from  the  foot  of  the  incline  there  was 
a  switch,  by  means  of  which  an  engine  or  a  car  could  be  turned 
from  the  railroad  track  which  extended  from  the  platform  past 
the  switch  into  the  yard.  The  platform  and  trestle  were  con- 
structed and  used  for  the  purpose  of  unloading  coal  from  cars 
into  chutes  provided  for  that  purpose.  Two  empty  coal  cars 
stood  upon  the  platform  which  the  yardmaster  had  directed  the 
plaintiff  below  and  three  of  his  fellow  servants  to  "drop"  down 
from  the  platform  into  the  yard.  Empty  cars  were  "dropped" 
in  this  way:  An  engine  was  coupled  to  the  cars  which  drew 
them  out  over  the  summit  of  the  incline  to  such  an  extent  that 
they  could  be  held  there  by  their  brakes,  but  would,  when  the 
brcdces  were  released,  be  drawn  down  the  incline  and  sent  along 
the  track  into  the  yard  by  gravity.  When  cars  had  been  drawn 
to  the  proper  place,  the  engine  was  uncoupled,  moved  down  the 
incline,  and  sent  upon  another  track  by  means  of  the  switch,  and 
as  soon  as  the  engine  has  passed  the  switch  was  closed,  notice 
was  given  to  the  field  brakeman  upon  the  cars  who  released  the 
brakes,  and  the  cars  were  then  dropped  down  the  incline  and 
passed  out  into  the  yard. 

On  May  23,  1903,  Gage,  the  engineer,  Smith,  a  switchman, 
whose  place  was  upon  the  engine,  and  the  plaintiff,  whose  station 
was  on  the  top  of  the  cars,  undertook  to  drop  two  cars  into  the 
yard.  The  engine  was  coupled  to  them,  drew  them  upon  the 
summit  of  the  incline,  stopped  and  was  uncoupled,  the  plaintiff 
set  one  brake  on  the  leading  car,  and  notified  the  switchman, 
Smith,  upon  the  engine  to  take  it  away.  The  engineer  and 
Smith  started  the  engine  slowly  down  the  incline,  but  the  brake 
upon  the  car  did  not  hold  them,  and  they  followed  the  engine. 
As  soon  as  Smith  saw  that  the  cars  were  coming  he  signaled  to 
the  engineer  to  stop,  and  he  did  so.  Meanwhile  the  plaintiff, 
who  had  been  standing  on  the  top  of  the  leading  car,  had  started 
toward  the  rear  car  to  set  another  brake,  and  as  he  was  stepping 
from  one  car  to  the  other  they  struck  the  engine  and  he  was 
thrown  between  the  cars  by  the  impact  and  injured.  He  sought 
to  recover  damages  of  the  company  for  the  negligence  of  Gage 
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and   Smith  under  the  statute  of  Missouri  which  chargfes  railroad 

companies  with  liability  for  the  carelessness  of  fellow  servants. 

His  principal  charg^e  was  that  they  violated  a  custom  of  stopping- 

the   engfine  after  it  was  uncoupled  and  had  moved  from  tWo  to 

four   feet  away  from  the  cars  and  holding:  it  there  until  the 

question  whether  or  not  the  brakes  would  hold  the  cars  was 

determined  by  actual  trial.    The  defendant  denied  the  existence 

of  this  alleged  custom,  and  the  evidence  upon  this  issue  was  this: 

The  plaintiff  testified  that  he  had  assisted  in  dropping  cars  from 

the   platform  15  or  20  times  and  that  such  a  custom  existed. 

^letler,  who  had  been  foreman  of  the  switching  crew  in  the  yard 

for  many  years,  testified  in  this  way : 

"Q.  Who  cuts  the  engine  oif  from  the  cars?  A.  The  man 
following  the  engine.  The  engine  slacks  away,  and  he  sits  in 
sigfht  there. 

"Q.  Who?    A.  The  man  following  the  engine. 
"Q.  What  does  he  sit  there  for?    A.  Watching  the  cars. 
"Q.  What  does  the  engine  do  during  this  time?    A.  It  slacks 
ahead  and  stops. 

"Q.  How  far  does  it  slack  ahead?    A.  Three  or  four  feet. 
"Q.  I  will  get  you  to  state,  whether  this  thing  is  done  the 
same  way  day  and  night — or  different.    A.  The  same  way  day 
and  night." 

On  the  other  hand.  Smith,  the  switchman,  testified  that  he 

probably  had  taken  cars  down  this  incline  SO  or  75  times,  that 

the  engine  never  stopped  after  it  was  uncoupled  at  any  time  when 

he  was  assisting,  but  that  it  went  on  slowly  down  the  incline 

unless  the  cars  started.    Gage,  the  engineer,  testified  that  he  had 

taken  cars  down  from  this  platform  four  or  five  times  and  had 

seen  them  dropped  frequently,  that  every  time  he  had  ever  seen 

it  done  the  engine  was  uncoupled  and  then  taken  slowly  down 

the  incline,  and  that  he  moved  it  in  the  usual  way  at  the  time 

of  the  accident.     Fitzgerald,  another  engineer,  testified  that  he 

had  worked  in  the  yards  six  or  seven  years,  that  he  estimated 

that  he  had  taken  cars  down  from  that  platform  2,000  or  3,000 

times,  and  that  he  never  stopped  his  engine  after  uncoupling,  and 

never  knew  it  to  be  stopped  unless  the  brakes  on  the  cars  failed 

to  hold.     Williams,  a  foreman  of  a  switching  crew,  who  had 

worked  in  this  yard  12  years  and  had  assisted  to  take  cars  down 

from  this  platform  probably  500  times,  testified  that  he  never 

knew  an  engine  to  stop  on  the  incline  after  it  was  uncoupled 

unless  the  cars  started.    Black,  an  engineer,  testified  that  he  had 

worked  four  or  five  years  in  the  yards  and  had  taken  cars  down 

from  that  platform  several  hundred  times,  that  he  had  pulled 

the  empties  out  over  the  summit  of  the   incline  so  that  they 

would  run  down,  then  cut  the  engine  off  and  had  gone  down; 

that  he  had  seen  the  engine  catch  cars  which  came  down  when 

the  brakes  did  not  hold ;  but  that  he  could  not  remember  of  ever 

stopping  to  see  whether  or  not  the  brakes  would  hold. 

The  court  charged  the  jury  that  if  they  found  from  this  evi- 
dence that  there  was  a  uniform  custom  for  the  engineer  to  move 
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his  eng^ine  after  it  was  uncoupled  a  short  distance  in  front  of  the 
leading:  car  and  then  wait  and  ascertain  whether  or  not  the 
brakes  held,  and,  if  they  did  not,  to  receive  the  impact  of  the 
cars,' and,  if  they  did  hold,  then  to  proceed  on  out  of  the  way 
of  the  cars,  and  that  the  engfineer.  Gage,  and  the  switchman. 
Smith,  violated  this  custom  at  the  time  of  the  accident,  they 
were  gfuilty  of  negfligence  which,  if  causal,  might  entitle    the 
plaintiff  to  a  recovery.    An  exception  was  taken  to  this  ruling, 
and  it  is  specified  as  error.    A  custom  has  the  force  of  law,  and 
furnishes  a  standard  for  the  measurement  of  many  of  the  rights 
and  acts  of  men.    It  must  be  certain  or  the  measurements  by  this 
standard  will  be  unequal  and  unjust.    It  must  be  uniform;  for, 
if  it  vary,  it  furnishes  no  rule  by  which  to  mete.     It  must  be 
known,  or  must  be  so  uniform  and  notorious  that  no  person  of 
ordinary  intelligence  who  has  to  do  with  the  subject  to  which  it 
relates  and  who  exercises  reasonable  care  would  be  ignorant  of 
it;  for  no  man  may  be  justly  condemned  for  the  violation  of  a 
law  or  a  custom  which  he  neither  knows  nor  ought  to  know. 
In  short,  a  binding  custom  must  be  certain,  definite,  uniform, 
and  known,  or  so  notorious  that  it  would  have  been  known  to 
any  person  of  reasonable  prudence  who  dealt  with  its  subject 
with  the  exercise  of  ordinary  care.    U.  S.  v.  Buchanan,  8  How. 
83,  102,  103,  12  L.  Ed.  997 ;  Bowling  v.  Harrison,  6  How.  248, 
259,  12  L.  Ed.  425;  Collings  v,  Hope,  Fed.  Cas.  No.  3.002; 
Parrott  v,  Thacher,  9  Pick.  (Mass.)  426,  431;  York  v.  Wistar, 
Fed.  Cas.  No.  18,141 ;  Greenwich  Ins.  Co.  v.  Waterman,  54  Fed. 
839,  842,  4  C.  C.  A.  600,  603 ;  Robinson  v.  U,  S.,  13  Wall.  363, 
366,  20  L.  Ed.  653 ;  Jones  v.  Hoey,  128  Mass.  585,  587. 

The  record  in  this  case  fails  to  disclose  substantial  evidence 
of  one  of  the  elements  of  a  custom  of  this  nature — its  uniformity. 
Two  witnesses,  one  of  whom  had  taken  cars  down  from  this  plat- 
form only  15  or  20  times,  testified  that  there  was  such  a  custom, 
and  that  cars  had  been  dropped  in  conformity  to  it.  Neither 
of  them  testified  that  this  custom  either  uniformly  or  universally 
prevailed,  or  that  there  was  not  a  custom  equally  well  estab- 
lished to  drop  them  without  stopping  the  engine  after  it  was 
uncoupled  to  ascertain  whether  or  not  the  brakes  would  hold  the 
cars.  Five  witnesses  testified  that  they  had  taken  cars  down  from 
this  platform  thousands  of  times  and  that  they  had  never  stopped 
an  engine  or  seen  it  stopped  on  the  incline  after  it  was  uncoupled 
unless  the  cars  started  and  it  stopped  to  catch  them,  and  that 
they  neither  knew  nor  followed  the  alleged  custom  of  the  plain- 
tiflf's  witnesses.  No  one  came  to  contradict  the  testimom-  of  any 
of  these  five  witnesses  or  to  say  that  they  had  not  taken  down  cars 
without  stopping  the  engine  upon  the  incline  in  the  way  and  to 
the  extent  to  which  they  had  testified.  The  result  was  uncon- 
tradicted evidence  that  the  custom  to  which  the  witnesses  for  the 
plaintiff  testified  was  not  uniform,  and  hence  that  it  was  not 
binding.  Moreover,  because  it  was  not  shown  to  be  uniform  it 
had  not  that  notoriety  which  could  charge  the  engineer  and  the 
switchman  with  notice  of  it,  and  as  there  was  no  evidence  that 
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they  were  actually  aware  of  it  the  proof  of  the  custom,  failed  to 
show  the  knowledge  or  notoriety  sufficient  to  sustain  the  cus- 
tom. The  question  of  the  existence  of  the  custom  should  not  have 
been  submitted  to  the  jury. 

Another  specification  of  error  is  that  the  court  instructed  the 
jury  that  the  plaintiff  was  entitled  to  recover  for  such  pain  and 
suffering^  caused  by  the  injury  as  he  "may  in  the  future  suffer." 
In  Chicago  &  N.  W.  Ry.  Co.  v,  De  Clow,  124  Fed.  142,  143,  145, 
61  C.  C.  A.  34,  35,  37,  in  which  this  court  had  occasion  to  con- 
sider the  rule  applicable  to  this  question,  it  said: 

"The  liability  for  future  damag^es  for  the  wrong^ful  infliction 
of  a  personal  injury  is  strictly  limited  to  compensation  for  such 
suflfering:  and  other  evil  effects  of  the  act  as  are  reasonably  cer- 
tain to  result  from  it.     Possible,  even  probable,  future  damagfes 
are  too  remote  and  speculative  to  form  the  basis  of  leg^l  injury. 
If  they  may  or  subsequently  do  result  from  the  accident,  they 
are  but  a  part  of  that  damnum  absque  injuria  which  reaches  too 
far  into  the  realm  of  conjecture  to  form  any  part  of  the  basis  of 
an  action  at  law.     Filer  v.  N.  Y.  Central  R.  R.  Co.,  49  N.  Y. 
42,  45 ;  Curtis  v.  R.  &  S.  R.  R.  Co.,  18  N.  Y.  534,  542,  75  Am. 
Dec.  258;  Fry  v.  Railway  Co.,  45  Iowa,  416,  417;  White  v, 
Milwaukee  City  Ry.  Co.,  61  Wis.  536,  541,  21  N.  W.  524,  50 
Am.  Rep.  154;  Block  v,  Milwaukee  St.  R.  Co.,  89  Wis.  371,  380, 
61  N.  W.  1101,  27  L.  R.  A.  365,  46  Am.  St.  Rep.  849;  Smith  v. 
Milwaukee  Builders'  &  Traders'  Exchangee,  91   Wis.  360,  368, 
64  N.  W.  1041,  30  L.  R.  A.  504,  51  Am.  St.  Rep.  912;  Ford  v. 
City  of  Des  Mpines,  106  Iowa,  94,  97,  75  N.  W.  630 ;  Chicago, 
R.  I.  &  Pac.  R.  Co.  V.  McDowell  (Neb.)  92  N.  W.  121." 

The  charge  of  the  court  upon  this  subject  was  not  in  accord 
with  this  rule,  and  the  judgment  below  must  accordingly  be  re- 
versed, and  the  case  remanded  to  the  court  below  with  instruc- 
tions to  grant  a  new  trial. 


N0RF01.K  &  W.  Ry.  Co.  v,  Gesswine. 

(Circuit  Court  of  Appeals,  Sixth  Circuit,  M)arch  17,  1906.) 

[144  Fed.  Rep.  56.] 


Master  and  Servant — Injuries  to  Servant — Negligence — Proximate 
Cmise.* — To  justify  a  recovery  by  the  administrator  of  ^  trackman  ior 
death  suffered  while  repairing  the  track,  from  collision  with  a  passing 
train,  it  is  indispensable  that  the  proximate  cause  of  the  injury  be 
shown  to  be  the  neglect  by  the  railroad  compciny  of  some  duty  to  him 
in  respect  to  has  protection  from  injury  by  passing  trains. 

Same — Instnictions.t — In  an  action  for  death  of  a  brakeman  by  col- 
lision with  a  passing  train  as  he  was  reps^iring  the  track,  an  imstruc- 
tk)n  that  his  place  of  employment  was  a  dangerous  place,  and  that,  if 

*See  generally,  extensive  note,  17  R.  R.  R.  236,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  236. 

tSee  generally,  foot-notes  appended  to  Choctaw,  O.  &  G.  Ry.  Co. 
V.  Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665. 
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he  was  hurt  while  trains  were  being  managed  and  operated  in  the 
usual  aind  ordinary  way,  there  could  be  no  recovery,  was  i>ropcr. 

Same — Signals4 — ^^be  custom  of  a  railroad  company  to  gxv«  signals 
for  crossings,  as  required  by  Rev.  St.  Ohio  1892,  §§  3336,  3337,  was  for 
the  sole  benefit  of  persons  using,  or  about  to  use,  t%e  crossing;  so  that 
a  failure  to  comply  with  such  custom  did  not  constitute  negligence  of 
which  the  administrator  of  a  trackman  killed  in  collision  with  a  pass- 
ing train,  while  working  near  a  crossing,  could  complain. 

Same — Evidence. — In  an  action  for  death  of  a  brakeman  by  being 
struck  by  a  train  while  he  was  working  on  the  track  near  a  crossing, 
it  was  error  for  the  court  to  permit  a  member  of  deceased's  gan^  to 
testify  that  they  relied  on  tlie  railroad's  custom  to  ring  and  whistle 
for  such  crossings  to  warn  them  of  the  approsich  of  trains,  when  re- 
pairing track  in  the  vicinity. 

Same— <}ity  Ordinance.§-— Trackmen  employed  by  a  railroad,  and 
engaged  in  repairing  the  track  are  not  within  the  protection  of  a  city 
ordinance  limiting  the  speed  of  trains  within  the  corporate  limits  of 
the  city. 

Evidence — ^Hearsay — Res  Gestae. — In  an  action  for  death  of  a  railway 
trackman  by  being  struck  by  a  train,  evidence  that  on  the  morning 
in  question  witness  saw  the  train  and  "talked  about  it  running  fast," 
not  shown  to  have  been  contemporaneous  with  the  passing  of  the 
train,  was  -not  res  gestae,  but  was  inadmissible  as  hearsay. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

This  was  an  action  for  negflig^ently  running  over  and  killing 
Henr>'  Gesswine,  the  intestate  of  the  defendant  in  error.  Gess- 
wine  was  a  section  hand  in  the  employment  of  the  railroad  com- 
pany at  the  time  of  his  injury,  and  was  eng^gfed  as  one  of  a  ^ang 
of  hands  in  repairing:  the  company's  main  track  within  the  cor- 
porate limits  of  the  city  of  Ironton,  Ohio,  and  was  jun  over  and 
killed  by  a  passing  passengfer  train.  This  train  was  a  re^lar 
train  and  was  ordinarily  on  time.  On  this  occasion  it  was  a  few 
minutes  late,  and  was  travelings  at  something:  gfreater  than  its 
usual  speed  when  passing:  throug:h  Ironton.  The  accident  oc- 
curred at  7:30  in  the  morning:,  and  the  men  had  been  but  a  short 
time  at  work.  The  petition  avers  that  the  morning:  was  very 
f^Rfir>%  so  much  so  that  objects  could  not  be  seen  until  within 
10  or  IS  feet.  It  was  also  averred  that  at  the  point  where  the 
accident  occurred  the  decedent's  view  of  the  track  was  ob- 
scured by  building:s  and  freight  cars  upon  adjacent  tracks,  and 
that  his  hearing:  was  impeded  by  the  noise  of  a  switch  eng:ine 

+For  the  *iuthorities  in  this  series  on  the  question  whether  it  is 
actionable  negligence  to  have  failed  to  give  crossing  signals  where  the 
accident  w^as  not  at  the  crossing,  see  foot-notes  appended  to  Louisville 
&  N.  R.  Co.  V.  Redmon's  Adm'x  (Ky.),  18  R.  R.  R.  737,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  737. 

§See  foot-notes  appended  to  Louisville  &  N.  R.  Co,  v.  Martin 
(Tenn.\  18  R.  R.  R.  413,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  413-  foot-notes 
appended  to  Pittsburgh,  etc..  Ry.  Co.  v,  Lightlheiser  (Ind.),  18  R.  R- 
R.  176,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  176. 

For  the  authorities  in  this  series  on  t'hc  question  whether  railroad 
employees  assume  the  risks  from  the  violation  of  ordinances  limiting 
the  speed  of  trains  or  oars,  see  foot-notes  appended  to  Pittsburgh, 
etc..  Ry.  Co.  v.  Lightheiser  (Ind.),  18  R.  R.  R.  176,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  176.  • 
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moving  back  and  forth  upon  adjacent  tracks.    The  track  of  the 
railroad   company  throug^h  the  city  of  Ironton  was  crossed  at 
ri^ht  ang^les  by  a  number  of  public  streets  or  roads  in  the  vicinity 
of  the  place  of  collision.    It  was  averred  also  that  the  invariable 
habit  of  the  company  was  to  ring:  the  bell  and  sound  the  whistle 
on  approaching:  these  crossing's,  and  that  this  practice  was  known 
to  deceased  and  relied  upon  as  a  means  of  warning:  by  him  when 
so  at  work  upon  the  track  in  the  vicinity  of  such  crossing's.    It 
15  also  averred  in  said  petition:     "That,  for  a  long:  time  prior 
to  and  up  to  the  date  of  the  injuries  complained  of,  it  had  been 
the  custom  of  said  defendant  in  running:  its  trains  on  said  track 
throug:h   the  city  of  Ironton  and  past  said  crossings,  and  the 
place  where  decedent  then  was,  to  approach  said  point  and  cross- 
ing's at  a  speed  not  exceeding:  10  to  IS  miles  per  hour,  which 
custom  was  at  the  time  well  known  to  and  relied  upon  by  said 
decedent." 

It  is  then  charg:ed  that  decedent,  while  in  the  dischargfe  of  his 
duty,  under  the  direction  and  order  of  his  section  boss,  was 
''adzing:  ties  in  a  stooped  position  upon  said  main  track  of  said 
defendant,  without  any  carelessness  or  neg:lig:ence  on  his  part, 
the  said  defendant,  in  utter  disreg:ard  of  its  duty  and  the  safety  of 
said  decedent  and  other  employees  engagfed  in  the  line  of  their 
duty  at  said  point,  carelessly  and  neg:lig:ently  ordered  and  caused 
said  decedent  to  proceed  in  his  work  and  duty  at  said  time  and 
place,  and  in  the  manner  above  set  out ;  and  defendant  then  and 
there  carelessly  and  neg:lig:ently  failed  to  make  any  protection 
whatever,  by  placing:  a  g:uard,  to  g:ive  decedent  warning:  of  the 
approach  of  trains  at  said  point,  or  take  any  other  means  for  the 
safety  of  the  said  decedent,  while  in  the  performance  of  his  duty 
aforesaid;  and  defendant  carelessly  and  neg:lig:ently  failed  and 
neglected  to  cause  notice  or  warning:  to  be  g:iven  to  said  decedent 
by  sounding:  the  whistle  or  ring:ing:  the  bell  on  said  train  ap- 
proaching: said  point,  as  it  was  the  custom  of  the  defendant 
theretofore  to  do;  and  defendant  then  and  there  failed  and  neg:- 
lected  in  any  other  manner  to  g:ive  decedent  warning:  of  the 
approach  of  its  trains  upon  said  track  at  that  point ;  and  then  and 
there,  while  the  decedent  was  so  employed,  the  defendant  care- 
lessly and  neg:lig:ently  caused  and  permitted  a  certain  passeng:er 
train,  pulled  by  two  locomotives,  to  run  upon  said  track  ap- 
proaching: the  point  where  the  decedent  then  was,  off  of  any 
schedule  time  of  said  defendant,  to  approach  from  the  south, 
running:  north  from  Kenova,  throug:h  and  within  the  limits  of 
the  city  of  Ironton  upon  said  main  track  where  decedent  then 
was,  at  a  hig:h  and  extraordinary  rate  of  speed,  to  wit,  at  a  speed 
of  from  45  to  50  miles  per  hour,  without  sounding:  the  whistle  or 
ringing:  the  bell  upon  said  train,  and  without  any  notice  or  warn- 
ing, or  means  of  protection  to  said  decedent ;  and  then  and  there 
tie^lip:ently  and  carelessly  caused  said  train,  so  approaching:,  to 
nish  upon  and  to  strike  the  decedent,  so  eng:ag:ed  in  the  line  of 
his  duty  as  aforesaid,  striking:  the  decedent  in  the  head  and  about 
the  body,  knocking:  him  off  of  said  track  a  distance  of  several 


55S        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S 

Norfolk  Si  W.  Rj.  Co.  v,  GeMwine 

feet,  thereby  causing:  injuries  to  said  decedent  from  which  he 
immediately  died." 

The  case  was  submitted  to  a  jury  upon  the  issues  joined  who 
found  for  the  plaintiff. 

Henry  Bannon,  for  plaintiff  in  error. 

W.  D.  Jones  and  R.  D.  Miller,  for  defendant  in  error. 

Before  Lurton,  Severens,  and  Richards,  Circuit  Judges. 

After  having  made  the  foreg^oing^  statement  of  the  case,  Lur- 
ton, Circuit  Judfi^e,  delivered  the  opinion  of  the  court. 

To  justify  a  recovery  by  a  trackman  for  an  injury  sustained 
while  en^ag^ed  in  repairing^  track  from  collision  with  a  passing: 
train,  it  is  indispensable  that  the  proximate  cause  of  his  injurj^ 
shall  be  shown  to  have  been  the  neg^lect  by  the  railway  company 
of  some  duty  due  to  him  in  respect  to  his  protection  from  injury 
by  passing:  trains. 

Upon  this  subject  the  circuit  judg:e,  who  presided  at  the  trial 
of  this  case,  correctly  stated  the  law,  when  he  said: 

"Now,  this  man  was  one  of  a  number  of  men  who  were  em- 
ployed as  section  men  on  the  railroad.  They  were  eng^ag^ed  in 
repairing:  the  track,  taking:  out  rails,  putting:  in  new  ones,  taking: 
out  cross-ties  and  putting;  in  new  ones,  and  hewing:  them  into 
proper  form  and  shape,  and  were  working:  on  the  railroad  track, 
while  the  trains  were  being:  operated  in  the  usual  way — ^mani- 
festly, a  place  of  dangler.  A  railroad  does  not  suspend  the 
operations  of  its  trains  until  the  track  can  be  put  in  order,  and 
the  proposition  to  these  section  men  was,  'We  will  run  the  trains 
and  operate  the  road  as  heretofore,  as  we  ordinarily  dp,  and 
between  trains  you  must  do  this  work  and  look  out  for  your- 
selves to  avoid  being:  injured  by  the  trains,'  and  the  section  men 
accept  the  employment  upon  those  terms,  and,  if  an  accident 
occurs  and  they  are  hurt  while  the  trains  are  being:  manag:ed  and 
operated  in  the  usual  and  ordinary  way,  they  can  have  no  just 
g:round  of  complaint  ag:ainst  the  railroad,  it  is  not  the  fault  of 
the  railway  company."    Aerkfetz  v.  Humphreys,  145  U.  S.  418, 

12  Sup.  Ct.  835,  36  L.  Ed.  758 ;  Morris  v.  Boston  &  Maine  Rd.. 
184  Mass.  368,  68  N.  E.  680;  Carlson  v.  C,  S.  &  M.  Rd.,  120 
Mich.  481 ;  79  N.  W.  688 ;  Railroad  Co.  v.  Hester,  64  Tex.  401. 

The  uncontradicted  evidence  was  that  section  men  whose 
labors  kept  them  on  or  about  the  track  were  expected  to  be  alert 
and  protect  themselves  ag:ainst  passing:  trains,  and  there  was  no 
averment  in  the  petition  of  any  rule  or  practice  of  the  company 
requiring:  approaching:  trains  to  g:ive  warning:  to  track  repairers 
by  either  bell  or  whistle.  If,  however,  the  servants  operating 
this  particular  train  had  actually  discovered  the  deceased  in  a 
position  of  peril,  and  apparently  unaware  of  his  dang:er,  the  most 
elementary  principles  of  law  and  humanity  would  have  required 
that  they  should  do  all  that  the  time  would  admit  to  avoid  in- 
juring: him.     Kansas  City,  etc.,  Rd.  Co.  v.  Code,  66  Fed.  115, 

13  C.  C.  A.  364,  28  L.  R.  A.  181.    There  was  no  averment  in  the 
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petition  that  the  man  upon  this  eng^ine  discovered  Gesswine's 
danger  and  no  evidence  to  bring:  this  principle  of  law  into  appli- 
cation. 

The  plaintiff  in  error  grounds  his  action  upon  an  alleged  cus- 
tom or  practice  to  ring  the  bell  and  sound  the  whistle  for  certain 
nearby  street  and  road  crossings,  and  that  Gesswine  relied  upon 
the  undeviating  habit  of  the  company  in  that  matter  to  give  him 
warning  of  the  approach  of  trains  while  working  upon  the  main 
track,  and  that  these  crossing  signals  were  not  given  upon  the 
morning  of  his  injury.    As  to  whether  the  whistle  was  sounded 
upon  approaching  the  crossings  referred  to  was  a  matter  about 
which  there  was  a  conflict  of  evidence,  and  for  the  purpose  of 
the  present  review  we  must  assume  that  such  crossing  signals 
were  omitted  upon  this  occasion.     Another  ground  upon  which 
the  right  of  action  is  rested  is  that  the  train  which  collided  with 
deceased  habitually  traveled  through  the  limits  of  the  city  at  a 
speed   not  exceeding   10  to   IS  miles  per  hour,  and  that  this 
fact  was  known  to  and  relied  upon  by  Gesswine,  but  that  on  this 
occasion  the  train  was  moving  at  an   extraordinary   speed  of 
from  45  to  50  miles  per  hour,  and  thus  came  upon  him  with  an 
unexpected  rapidity  which  allowed  no  reasonable  time   to  get 
out  of  the  way,  considering  the  difficulty  of  seeing  its  approach 
by  reason  of  the  fog  or  of  hearing  it  by  reason  of  the  noise  of  a 
nearby  switching  engine. 

First,  as  to  the  omitted  crossing  signals :  Gesswine  was  not  a 
traveler  using  or  about  to  use  a  crossing.  He  was  not  even  at 
work  upon  the  track  at  a  crossing,  though  there  were  crossings 
on  either  side  of  him;  the  crossing  nearest  on  the  side  from 
which  this  train  approached  being  within  about  100  feet.  The 
evidence  of  a  "custom"  to  ring  or  whistle  for  that  and  other 
crossings  within  hearing  was  objected  to,  upon  the  ground  that 
crossing  signals  are  intended  for  those  who  are  crossing,  those 
who  are  about  to  cross,  and  those  who  have  just  crossed  a 
public  highway,  and  are  not  required  or  given  for  the  benefit  of 
employees  engaged  in  work  upon  the  track.  This  specific  objec- 
tion was  overruled,  and  the  evidence  admitted  without  restriction 
or  limitation. 

Sections  3336  and  3337,  Rev.  St.  Ohio  1892,  provide  for  the 
giving  of  signals  for  railroad  crossings,  and  the  so-called  "cus- 
tom" was  a  conipliance  with  this  statute.     Such  statutes  are 
obviously  for  the  benefit  of  those  using  or  about  to  use  the  cross- 
ing, and  do  not  impose  any  duty  in  respect  to  any  other  class  of 
persons.    This  is  the  construction  placed  on  the  Ohio  statute  in 
Railway  Co.  v.  Workman,  66  Ohio  St.  509,  64  N.  E.  582,  90 
Am.  St.  Rep.  602.     A  like  construction  has  been  given  such 
statutes  in  other  jurisdictions.     Reynolds  v.  Grt.  N.  R.,  69  Fed. 
808,  813.  16  C.  C.  A.  435.  29  L.  R.  A.  695;  Harty  v.  Cent.  Rd. 
Co.,  42  N.  Y.  468;  Railroad  v.  Feathers.  10  Lea  (Tenn.)   105; 
Hale  V.  Railroad,  34  S.  C.  292,  13  S.  E.  537;  Railway  Co.  v. 
Gravitt,  93  Ga.  369,  20  S.  E.  550.    In  Schimberg  v.  Cutler  (de- 
cided by  this  court  during  this  term)  142  Fed.  701,  we  held  the 
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liability  imposed  by  statute  for  failing  to  erect  ^ard  rails  at 
dangerous  places  along-  a  public  road  was  imposed  only  for  the 
benefit  of  those  using  the  road  as  such.  The  neglect  to  comply 
with  the  statute  was  not  therefore  neglig^ence  of  which  the  de- 
ceased could  complain. 

The  principle  is  the  same  whether  the  "custom"  of  ringing 
and  whistling  for  road  or  street  crossing  be  imposed  by  rule  of 
the  company  or  by  operation  of  the  common  law  in  respect  of 
the  care  proper  to  be  exercised  at  points  where  the  railway  and 
the  public  have  equal  rights,  as  at  a  public  crossing^.  The  duty 
would  be  one  imposed  for  the  benefit  of  those  using^  or  about  to 
use  the  crossing.  That  such  road  crossing  sisals  were  not 
gfiven  upon  this  occasion  may  be  relevant,  provided  it  otherwise 
appears  that  the  circumstances  were  such  as  to  make  it  the  duty 
of  the  company  to  ^ve  to  trackmen  some  audible  notice  of  the 
approach  of  its  trains.  A  warning  whistle,  upon  approaching  a 
street  crossing  within  100  feet  of  where  Gesswine  and  his  fellows 
were  at  work,  would  in  fact  be  a  warning  to  him,  althoug^h  pri- 
marily intended  to  warn  those  usin^  the  crossing^.  Failure  to 
discharge  some  duty  owed  by  the  company  to  employees  engag^ed 
in  track  repairing,  under  the  circumstances  of  this  case,  is  in- 
dispensable to  a  recovery  by  this  plaintiff,  and  evidence  to  estab- 
lish a  custom  to  give  signals  for  another  purpose,  and  for  the 
benefit  of  the  general  public  using  a  crossing,  was  not  competent 
or  relevant  to  make  out  the  breach  of  an  actionable  duty  to  Gess- 
wine. 

The  court  erred,  for  the  reasons  already  given,  in  permitting 
the  witness  Frank  Gesswine  to  testify  that  he,  and  the  others  of 
the  gang  of  which  the  witness  and  deceased  were  members,  relied 
upon  the  custom  of  the  company  to  ring  and  whistle  for  such 
crossing's  to  warn  them  when  repairing  track  in  the  vicinity  of 
the  approach  of  trains. 

The  same  principle  is  applicable  to  the  municipal  ordinance  of 
Ironton  in  respect  to  the  speed  of  trains  within  the  corporate 
limits.  Such  ordinances  are  for  the  benefit  of  the  public.  Section 
men,  whose  duty  required  them  to  work  upon  the  track,  cannot 
predicate  negligence  upon  disobedience  of  such  a  law.  Such 
laborers  when  engag-ed  in  the  discharge  of  their  duties  are  not 
within  the  protection  of  such  ordinances. 

Columbus  Webb  was  one  of  plaintiff's  witnesses  to  prove  the 
excessive  speed  of  the  train  which  collided  with  Gesswine.  This 
occurred : 

"Q.  Did  you  see  the  train  go  by  that  morning  that  killed 
those  men  ?  A.  Yes,  sir ;  I  seen  it  that  morning,  if  I  was  there, 
or  wherever  I  was,  I  seen  that  train  that  morning  and  talked 
about  that  train.  Q.  What  did  you  talk  about?  A.  I  talked 
about  the  train.     Q.    Well,  what  was  said?" 

Counsel  for  the  defendant  here  objected  to  this  question,  "be- 
cause it  is  hearsay  and  the  detailing  of  a  conversation."  The 
objection  was  overruled,  and  the  witness  answered  by  saying;: 
"Talked  about  it  running  fast."    This  was  error.     The  answer 
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was  prejudicial,  as  tending  to  show  that  the  speed  of  the  train 
was  so  unusual  and  extraordinary  as  to  be  the  occasion  of  con- 
versation and  comment.  What  was  said  was  not  res  g^estae  for 
it  is  not  shown  to  have  been  contemporaneous  with  the  passing: 
of  the  train.  It  may  have  occurred  at  any  time  that  morning;  and 
al  any  place  in  the  town.  What  the  witness  said  to  others  or  they 
to  him  was  hearsay,  and  the  evidence  should  have  been  ex- 
cluded. 

No  error  has  been  assigned  upon  the  charge  of  the  court  other 
than  upon  its  refusal  to  instruct  the  jury  to  find  for  the  railway 
company.  The  case  is  to  be  reversed  for  the  errors  already 
indicated.  The  question  arising  upon  the  denial  of  the  motion 
for  a  peremptory  instruction  is  not  free  from  doubt,  and  a 
different  face  may  be  put  upon  the  case  upon  another  trial.  We 
therefore  forbear  to  express  any  opinion  upon  the  facts  of  the 
case,  or  upon  other  questions  presented  by  the  charge,  but  not  as- 
signed as  error. 

Reverse  and  remand  for  a  new  trial. 


Powers  v.  Pere  Marquette  R.  Co. 

(Supreme  Court  of  Michigan,  March  19,  1906.) 
[106  N.  W.  Rep.  1117.] 

NegUgence — Evidence — Sufficiency  to  Go  to  Jury. — ^Where,  under 
l^e  testimony,  the  cause  of  an  accident  resulting  in  a  personal  injury 
is  conjectural  merely,  the  case  should  not  go  to  the  jury. 

Same — Burden  of  Proof — Death  without  Witnesses.* — ^Where  an  ac- 
cident resulting  in  the  death  of  plaintiff's  intestate,  occurred  in  the 
absence  of  witnesses,  plaintiff,  suing  for  the  death,  is  not  relieved 
from  the  burden  of  proving  the  negligence  of  defendant,  and  that  the 
death  was  caused  by  his  negligence,  merely  because  it  is  presumed 
that  decedent  exercised  due  care. 

Same— Submission  of  Issues  to  Jury — Evidence — Sufficiency. — 
Where  a  court  can  see  testimony  from  which  a  probability  can  legiti- 
mately arise  in  favor  of  plaintiff,  suing  for  deafh  negligently  inflicted, 
the  cause  sfhould  be  submitted  to  the  jury. 

Same— Evidence— Sufficiency  to  Require  Submission  to  Jury. — Evi- 
dence in  an  action  against  a  railway  company  for  the  death  of  a 
switchman  examined,  and  held  insufficient  to  submit  the  case  to  the 
jury. 

*For  the  authorities  in  this  series  on  the  subject  of  tihe  effect  of  the 
presumption  of  the  exercise  of  due  care  by  a  person  killed  by  a  train 
or  car,  see  Looney  v.  Metropolitan  R.  Co.,  etc.  (U.  S.),  18  R.  R.  R. 
«17,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  617;  Riska  v.  Union  Depot  R.  Co. 
(Mo.),  11  R.  R.  R.  294,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  294;  foot-note 
appended  to  Stewart  v.  North  Carolina  R.  Co.  (N.  Can),  16  R.  R.  R. 
212,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  212;  Highland  Ave.  &  B.  R.  Co. 
V.  Swope  (Ala.),  13  Am.  &  Eng.  R.  Cas.,  N.  S.,  856;  Augusta  Southern 
R.  Co.  V.  McDade  (Ga.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  548;  Gam- 
n»ge  V.  Atlanta,  etc.,  R.  Co.  (Ga.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  709; 
Sims  V.  Western  &  A.  R.  Co.  (Ga.),  17  Am.  &  Eng.  R.  Cas.,  N.  S., 
756;  Strom  v.  Georgia  R.  &  B.  Co.  (Ga.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  848;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Townsend  (Ark.),  22  Am. 
«  Eng.  R.  Cas.,  N.  S.,  123. 
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Error  to  Circuit  Court,  Kent  County ;  Willis  B.  Perkins,  Jud^e. 

Action  by  Mary  A.  Powers,  administratrix  of  Nicholas  J. 
Powers,  deceased,  against  the  Pere  Marquette  Railroad  Company. 
Judgfment  for  defendant,  and  plaintiff  bring^s  error.    Affirmed. 

Argued  before  Blair,  Montgomery,  Ostrander,  Hooker, 
and  Moore,  JJ. 

Emanuel  J,  Doyle  (Francis  A.  Stace,  of  counsel),  for  ap- 
pellant. 

Frederick  W,  Stevens  {Charles  McPherson,  of  coimsel),  for 
appellee. 

Hooker,  J.    The  plaintiff's  intestate  was  killed  upon  the  de- 
fendant's railroad,  and  this  action  was  brought  to  recover  dam- 
ages upon  the  ground  of  defendant's  negligence.    The  deceased 
was  an  employee  of  defendant — i.  e.,  a  switchman — ^and  just 
previous  to  his  death  was  riding  upon  the  footboard   in  front 
of  defendant's  switch  engine.    No  one  witnessed  his  fall  from  the 
engine.     He  was  noticed  when  under  the  wheels  of  the  engine 
or  car,  and  the  train  was  stopped.     The  negligence  alleged  is 
that  the  footboard  was  checked  in  the  ends,  and  was  supported 
by  brackets  that  were  too  short  for  the  purpose,  extending  only 
to  within  four  inches  from  the  outer  edge  of  the  footboard.    The 
evidence  showed  checks  in  each  end  of  the  plank,  and  that  the 
plank  extended  four  inches  beyond  the  ends  of  the  brackets. 
The  footboard  was  of  oak,  two  inches  thick.    Nothing  indicates 
that  it  was  unsound.     It  was  about  seven  inches  from  the  top 
of  the  rails.     After  the  accident  it  was  found  freshly  split  the 
entire  length  of  the  board,  but  the  splits  from  the  two  ends  did 
not  meet.     They  were  connected  by  slivers — one  large  sliver 
about  midway  between  the  two  ends  which  was  of  the  full  thick- 
ness of  the  plank.    The  others  were  smaller,  and  there  were  more 
of  them  towards  the  lower  or  under  side  of  the  plank  than  above. 
The  portion  outside  of  the  brackets  >yas  bent  upward,  and  it  was 
found,  upon  moving  it,  that  it  would  remain  in  any  position  that 
it  was  left ;  e.  g.,  pointing  downward,  or  horizontally.    All  of  the 
testimony  tended  to  show  that  the  deceased  must  have  fallen 
across  the  track,  his  head  outside  and  the  feet  between  the  rails, 
and  that  he  was  dragged  24  feet  or  more  from  where  he  was 
struck  by  the  footboard.     There  was  proof  that  three  or  four 
men  had  been  upon  this  board  at  one  time  shortly  before  the 
accident.    It  was  plaintiff's  theory  that  the  splitting  of  the  board 
caused  her  intestate  to  fall  upon  the  track  in  front  of  the  engine, 
while  defendant's  counsel  say  that  the  condition  and  position  of 
the  split  portion,  and  the  evidences  of  dragging,  etc..  indicate 
that  it  was  split  off  and  turned  upward  by  reason  of  the  rolling 
under  it  of  the  deceased,  who  was  a  man  of  about  170  pounds 
weight.    It  is  urged  that  this  is  the  more  probable  theor>'  of  the 
two,  but  that,  if  not  the  cause  of  the  fall,  the  true  cause  is  matter 
of  conjecture  merely.    A  verdict  was  directed  for  the  defendant, 
and  plaintiff  has  appealed. 
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The  questions  before  us  are  two :     ( 1 )  Should  the  court  have 
allowed  the  jury  to  find  the  accident  to  have  been  caused  by  de- 
fendant's neg^ligence?     (2)  If  that  would  otherwise  have  been 
proper  did  not  the  deceased's  assumption  of  the  risk  of  riding* 
upon   the  footboard  in  its  apparent  condition  forbid  such  sub- 
mission ?    This  court  has  held  many  times  that  a  case  should  not 
^o  to  a  jury  where,  under  the  testimony,  the  cause  of  the  acci- 
dent  is  conjectural  merely.     Counsel  for  the  plaintiff  admit  in 
their  brief  that  this  is  the  rule:    "That  when  the  damages  arose 
from  one  of  two  causes,  for  one  of  which  the  defendant  is  re- 
sponsible and  for  the  other  of  which  it  is  not  responsible,  the 
plaintiff  must  fail  if  his  evidence  does  not  show  that  the  dam- 
ap^es  were  produced  by  the  former  cause ;  and  he  must  fail,  also, 
ii  it  is  just  as  probable  that  they  were  caused  by  one  as  the 
other."    But  they  contend  that  the  circumstances  show  a  prob- 
ability in  favor  of  plaintiff's  theory,  and  that  the  circuit  judge 
was  of  the  opinion  that  the  cause  could  not  be  disposed  of  as 
conjecture  merely.     The  learned  circuit  judge  did  not  direct  a 
verdict  upon  this  ground,  but  upon  the  theory  of  deceased's 
assumption  of  the  risk.     Perhaps  it  is  inferable  that  counsel  are 
right  about  his  views.     In  his  disposition  of  the  case  he  said: 
**The  question  is  whether  the  weather  checks,  as  shown  by  the 
evidence,  were  sufficiently  dangerous  to  authorize  the  submission 
of  the  question  to  the  jury  to  determine  whether  or  not  this 
footboard  would  have  split  by  the  weight  of  the  deceased  when 
placed  upon  the  outer  edges  thereof.    The  burden  of  proof  in  a 
negligence  case  rests  upon  the  plaintiff  to  establish  two  proposi- 
tions:    First,  the  negligence  of  the  defendant;  and,  secondly, 
freedom  from  contributory  negligence  on  his  own  part,  or  on  the 
intestate's  part.     The  plaintiff's  case,  therefore,  must  rest  upon 
this  narrow  proposition:  that  the  checked  footboard  is  evidence 
of  the  defendant's  negligence,  and  that,  no  one  having  seen  the 
deceased  at  the  time  he  fell,  the  presumption  must  follow  that 
he  was  in  the  exercise  of  due  care  and  caution,  and  did  not  by 
any  act  of  negligence  on  his  part  contribute  to  his  own  death. 
There  is  some  language  used  in  the  Mynning  Case  which  would 
indicate  that  the  plaintiff  is  required  to  show  by  some  evidence 
that  her  intestate  was  in  the  exercise  of  due  care  in  order  to 
justify  a  recovery.     I  cannot  reconcile  this  language  with  the 
other  proposition  that,  in  the  absence  of  all  proof  to  the  con- 
trary, the  legal  presumption  arises  that  a  person  who  is  killed 
in  an  accident  is  in  the  exercise  of  due  care  and  caution,  as  held 
m  the  Mynning  Case  in  64  Mich.,  at  page  64,  31  N.  W.  147,  8 
Am.  St.  Rep.  804,  to  which  I  have  referred,  and  the  other  cases 
cited  by  plaintiff's  counsel.    If  there  was  no  defect,  as  shown  by 
the  evidence,  in  the  footboard,  there  could  not  in  any  event  be  a 
recovery;  but,  if  the  presumption  is  to  be  applied  that  the  de- 
ceased was  free  from  contributory  negligence,  as  indicated  bv 
the  cases  referred  to,  and  as  I  believe  the  rule  to  be,  then  the 
question   is,   is  the   defect  shown  of  sufficient   importance   to 
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authorize  a  jury  to  speculate  upon  the  probabilities  of  the  cause 
of  deceased's  death?  Without  further  analysis,  gentlemen,  I 
am  convinced,  first,  that  the  defect  complained  of  in  this  foot- 
board amounts  to  some  evidence  of  neg^lig^ence  on  the  part  of  the 
defendant  company.  While  the  footboard  had  been  used  almost 
continuously  for  some  time,  down  to  the  time  of  the  accident,  by 
the  deceased  and  others,  it  seems  to  me  that  under  the  circum- 
stances shown  there  is  some  evidence  of  neg^ligence  to  ^o  to  the 
jury."  From  this  we  jud^e  that  he  extended  the  rule  that  con- 
tributory ne^lig'ence  of  one  killed  will  not  be  presumed,  when  no 
evidence  tends  to  show  it,  by  substantially  intimating-  that  this 
presumption  is  sufficient  to  take  the  question  of  the  cause  of  an 
accident  out  of  the  realm  of  conjecture.  In  other  words,  where 
death  raises  the  presumptions  of  care  on  the  part  of  the  deceased, 
a  corresponding  presumption  arises  in  support  of  the  theory  of 
the  plaintiff,  and,  where  any  coincident  negligence  of  the  de- 
fendant is  shown,  it  takes  the  case  to  the  jury  upon  the  assump- 
tion that,  where  deceased  is  presumed  to  have  been  free  from 
negligence,  it  must  follow  that  defendant's  negligence  caused  the 
accident. 

This  view  takes  no  account  of  the  fact  that  a  man  may  suffer 
an  injury  without  being  negligent  himself,  and  where  a  defendant 
is  not  negligent,  or  where,  being  negligent,  such  negligence  was 
in  no  way  the  cause  of  the  accident    Grant  that  in  Ais  case  a 
presumption  takes  the  place  of  proof  of  due  care  on  the  part  of 
the  deceased,  does  it  relieve  the  plaintiff  also  from  Uie  burden  of 
proving,  as  in  other  cases,  ( 1 )  the  negligence  of  defendant,  and 
(2)  that  the  injury  was  caused  by  such  negligence?    Upon  such 
a  theory  the  burden  of  proof,  as  to  both  of  these  facts,  is  shifted 
in  all  cases  where  the  accident  is  without  witnesses,  except  the 
injured  party,  who  met  death  in  the  accident,  and  it  would  follow 
that  many  of    the  cases  are  wrongly  decided;    and  it  wouid 
seem  that  there  is  no  excuse  for  the  enunciation  of  the  doctrine 
that  a  case  should  not  go  to  the  jury,  where  a  verdict  must  rest 
upon  a  conjecture  or  guess,  a  rule  which  has  been  iterated  and 
reiterated  by  many  if  not  most  courts,  including  our  own.    See 
Mynning  v,  D.  L.  &  N.  R.  Co.,  64  Mich.  93,  31  N.  W.  147,  8 
Am.  St.  Rep.  804;  Quincy  Mine  v.  Kitts,  42  Mich.  34,  3  N.  W. 
240;  Brown  v.  Street  Ry.  Co.,  49  Mich.  153,  13  N.  W.  494: 
Mitchell  z/,  G.  T.  Ry.,  51  Mich.  237,  16  N.  W.  388,  47  Am.  Rep. 
566;  Stem  v,  M.  C.  R.  Co.,  76  Mich.  591,  43  N.  W.  587;  Toomey 
r..  Steel  Works,  89  Mich.  249,  50  N.  W.  850;  Robinson  v. 
Wright  &  Co.,  94  Mich.  286,  53  N.  W.  938;  Manning  v.  Railway, 
105  Mich.  263,  63  N.  W.  312;  Perry  v.  Railway,  108  Mich.  130, 
65  N.  W.  608;  Knapp  v,  C,  etc.,  Ry.,  114  Mich.  201,  72  N.  W 
200.    See  Elliott  on  Railroads,  §  1299.    There  is  another  line  of 
cases  which  hold  that,  where  a  court  can  see  testimony  from 
which  a  probability  can  legitimately  arise  in  favor  of  a  plaintiff, 
the  cause  should  not  be  taken  from  the  jury,  and  whether  there  is 
such  is  the  controlling  factor  upon  this  point. 

What  is  there  to  indicate  a  probability  that  plaintiff  fell  from 


Vol.  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S        563 

Franklin  v.  Atlanta,  etc.»  Ry.  Co 

the  splittmg:  of  the  board?  We  have  examined  the  proof  and 
plaintiff's  brief  in  vain  to  find  a  circumstance  which  throws  any 
li^ht  upon  the  question,  and  are  forced  to  say  that  it  is  as  prob- 
able that  he  inadvertently  tripped  or  stepped  over  the  ed^e, 
slipped,  or  fell,  as  that  his  weigfht  caused  the  plank  to  split  off, 
thereby  precipitating;  him  upon  the  rails. 

The  judgement  is  affirmed. 


Franki^in  et  al.  v.  Atlanta  &  C.  Air  Line  Ry.  Co. 

(Supreme  Court  of  Soutfb  Carolina,  May  8,  1906.) 

[54  S.  E.  Rep.  578.] 

Carriers — ^Indi^ties  to  Paasengers — ^Liability  of  Lessor  Railroad.* 

— A  domestic  railroad  company  is  liable  for  indignities  received  by  a 
passenger  from  a  fellow  passenger  on  the  cars  of  such  road  operated 
by  a  lessee. 

Evidence — Documentary. — ^Where  defendant  proposed  to  introduce 
a  record  of  a  hospital  purporting  to  contain  a  statement  made  by  the 
plaintiff  when  entering  that  institution  for  treatment,  and  the  record 
showed  an  interrogation  point  placed  after  the  word  cured/'  and  that 
certain  words  had  been  inserted  near  the  end  of  the  record,  which 
changes  were  not  made  by  any  pliysician  of  the  hospital,  and  no  evi- 
dence to  account  for  them  was  introduced,  the  record  was  properly 
excluded. 

Witnesses — ^Memoranda — Refreshing   Memory. — ^Where    a    witness 

,lest\&ed  to  making  a  record  at  the  time  of  the  tre^saction,  and  that  he 

would  not  have  made  it  if  it  had  not  been  true,  it  is  a  sufficient  basis 

for  him  to  testify  from  as  to  the  facts  as  they  appear  in  his  record, 

though  he  may  not  be  able  to  recall  these  facts  to  his  memory. 

Trial — Instructions. — Where  the  court  has  stated  the  issues  raised 
by  the  pleadings,  it  is  not  error  to  say  to  the  jury  that  they  can  take 
the  pleadings  with  them,  examine  them,  and  see  what  issues  are  raised. 
Carriers — ^Protection  of  Passengers.t — A  carrier  is  bound  to  protect 
a  passenger  from  indignities  as  against  a  fellow  passenger  only  where 
it  has  reason  or  notice  to  anticipate  improper  conduct. 

H.  Pope,  C.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenville 
County;    Klugh,  Judge. 

Action  by  Suda  L.  Franklin  and  Howard  H.  Franklin  against 
the  Atlanta  &  Charlotte  Air  Line  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.    Reversed. 

*For  the  authorities  in  this  series  of  the  subject  of  the  liability  of 
a  lessor  railroad  for  injuries  sustained  while  its  road  is  operated  by 
the  lessee,  see  foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Schmitz 
UW.),  18  R.  R.  R.  214,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  214;  foot-notes 
appended  to  Chicago  &  W.  I.  R.  Co.  v.  Newelle  (III),  15  R.  R.  R. 
706,  38  Am.  &  Eng,  R.  Cas.,  N.  S.,  706;  foot-notes  appended  to  Chi- 
cago Term.  Transfer  Co.  v.  Vandenberg  (Ind.),  17  R.  R.  R.  740,  40  Am. 
«  Eng.  R.  Cas.,  N.  S.,  740. 

tSee  foot-note  appended  to  Nashville,  etc.,  Ry.  Co.  v.  Flake 
uenn.),  16  R,  R.  R.  552,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  552. 
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W,  A,  Henderson  and  T.  P.  Cothran,  for  appellant 
Johnstone  &  Welch  and  Haynesworth  &  Patterson,  for  re- 
spondents. 

Woods,  J.  Plaintiff  recovered  a  judgement  of  $25,000  dam- 
agfes  agfainst  defendant,  arising;  out  of  its  alleged  failure  to  pro- 
tect her  while  a  passenger  on  its  railroad,  between  Greenville  and 
Atlanta,  from  the  indig^nity  which  she  averred  she  suffered  from 
a  fellow  passeng;er,  in  putting^  his  arms  around  her  and  taking 
other  liberties  with  her  person,  against  her  will,  and  using  in- 
decent language  in  her  presence.  While  the  exceptions  are  nu- 
merous, the  appeal  really  involves  only  five  questions. 

1.  The  defendant  having  admitted  ownership  of  the  railroad 
under  a  charter  obtained  from  the  state,  it  could  not  escape  lia- 
bility on  the  ground  that  the  tort,  if  any,  was  committed  by  an- 
other corporation  actually  operating  the  road,  and  evidence  on 
that  point  was  properly  excluded  as  irrelevant  This  question 
has  been  recently  settled  after  full  argument  in  Smalley  v,  A.  & 
C.  A.  L.  Ry.  Co.  (S.  C.)  S3  S.  E.  1000,  overruling  Pennington  v. 
Railway  Co.,  35  S.  C.  439,  18  S.  E.  452. 

2.  As  an  important  element  of  her  damages,  the  plaintiff  of- 
fered testimony  to  prove  that  the  alleged  indignities,  and  a  fall 
received  in  the  car  while  moving  her  seat  to  escape  the  annoying 
advances,  had  brought  on  an  illness  which  resulted  in  a  mis- 
carriage and  great  suffering.  In  rebuttal  the  defendant  pro- 
posed to  introduce  a  record  of  the  Grady  Hospital,  purporting  to 
contain  a  statement  made  by  the  plaintiff,  when  entering  that 
institution  for  treatment,  about  four  years  before  this  illness,  and 
the  history  of  her  case  while  there.  The  record  was  produced  by 
Dr.  Johns,  who  testified  it  was  made  by  him  as  one  of  the  hos- 
pital physicians.  As  we  understand,  the  defendant  contends  this 
record  would  have  tended  to  prove  that,  according  to  her  own 
statement  then  made,  the  plaintiff's  physical  condition  was  such 
as  to  make  a  miscarriage  probable  without  any  such  shock  and 
excitement  as  are  here  alleged.  According  to  the  evidence  of 
Dr.  Johns  the  record  as  made  by  him  contains  these  words: 
"Discharged  cured  April  27,  '99."  When  produced  in  court  the 
record  showed  an  interrogation  point  had  been  placed  after  the 
word  "cured"  and  the  words  "(3-32  We  uranalysis  sp.  gr.  1019 
acid  neg.  M.)"  had  been  inserted  near  the  end  of  the  record. 
These  changes,  it  appears,  were  not  made  by  Dr.  Johns  or  any 
other  physician  of  the  hospital,  and  the  defendant  offered  no  evi- 
dence to  account  for  them.  To  have  effect  as  independent  proof 
of  the  facts  stated  in  it,  a  paper  must  speak  in  its  integrity  of  all 
that  it  contains.  As  there  were  alterations  appearing  after  the 
record  was  made,  before  the  defendant  could  have  the  benefit  of 
the  record  as  proof  in  itself  of  its  contents,  it  was  incumbent 
upon  It  to  satisfactorily  explain  these  alterations.  This  the  de- 
fendant was  unable  to  do,  and  the  circuit  court  did  not  err  in 
excluding  the  paper  as  record  evidence.  Kennedy  v,  Moore,  17 
S.  C.  466. 
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3.    But  the  circuit  justice  held,  further,  that  Dr.  Johns  could 
not  as  a  witness  speak  from  this  record  made  by  him  as  to  the 
statements  of  plaintiff  there  written  down  concerning  her  physi- 
cal condition  and  as  to  the  hospital  history  of  her  case,  unless 
after  refreshing:  his  memory,  he  could  testify  to  those  thingfs  as 
facts    within  his  memory  independent  of  the  record.   When  a 
witness  testifies  to  makin^'a  record  at  the  time  of  the  transaction, 
and  that  he  would  not  have  made  it  if  it  had  not  been  true,  this  is 
a  sufficient  basis  for  him  to  testify  as  to  the  facts  as  they  appear 
in  his  record,  thoug^h  he  may  not  be  able  to  recall  these  facts  to 
his  memory.    The  rule  is  thus  stated  in  Bank  v.  Zorn,  14  S.  C. 
444,  450,  37  Am.  Rep.  733:    "The  rule  upon  this  subject,  in  its 
broadest  outline,  embraces  two  classes  of  cases:     First,  where 
the  witness,  after  referring  to  the  paper,  speaks  from  his  own 
memory,  and  depends  upon  his  own  recollection  as  to  the  facts 
testified  to;  where  he  relies  upon  the  paper  and  testifies  only  be- 
cause he  finds  the  facts  contained  therein.    In  the  first  class,  the 
paper  is  always  permitted  to  be  used  by  the  witness  without 
re^rd  to  when  or  by  whom  made.    In  the  second  class,  this  rule 
of  admission  is  much  more  string^ent.    In  fact,  it  cannot  be  used 
unless  it  be  an  original  paper  made  by  the  witness  himself,  and 
contemporaneously  with  the  transaction  referred  to."     State  v. 
Rawls,  2  Nott  &  McC.  331 ;  Greenleaf  on  Evidence,  439b.    As  we 
understand  the  counsel  for  respondent  did  not  dispute  this  gen- 
eral rule  of  evidence,  but  insisted  that  in  the  application  of  the 
rule  Dr.  Johns  did  not  sufficiently  establish  the  verity  of  his 
record  to  warrant  the  use  of  it  by  him  in  this  testimony,  and  they 
further  contend  the  evidence  was  irrelevant  and  immaterial.    We 
cannot  agree  to  the  view  that  Dr.  Johns  did  not  swear  with 
sufficient  clearness  to  the  verity  of  the  record  as  made  by  him, 
for  he  distinctly  testified  more  than  once  that,  while  he  could  not 
recall  to  his  memory  the  statement  imputed  to  Mrs.  Franklin  in 
his  record,  yet  he  knew  he  made  it  so  far  as  it  was  in  his  hand- 
writing, and  that  he  would  not  have  written  down  the  statement 
if  it  had  not  been  made  by  the  plaintiff  at  the  time.    As  the  case 
is  to  po  back  for  a  new  trial,  it  y{\\\  be  safer  to  say,  without  dis- 
cussion, that  we  think  this  evidence  relevant,  and  it  was  material 
because  not  in  agreement  with  some  of  the  evidence  of  plaintiff 
on  the  same  point,  as  will  appear  by  reference  to  parallel  columns 
incorporated  in  the  opinion  of  the  Chief  Justice.     For  instance, 
Mrs.  Franklin  denied  saying  she  had  taken  bromides  and  opiates 
to  prevent  miscarriage ;  that  statement  being  attributed  to  her  by 
I^r.  Johns.     All  evidence  tending  to  show  that  miscarriage  was 
not  improbable,  without  the  fall  and  indignities  which  plaintiff 
testified  she  suffered  on  the  train,  was  important  to  the  defend- 
ant.   Especially  was  this  so  in  view  of  the  fact  that  the  con- 
ductor, and  the  other  employees  of  the  defendant  on  the  train, 
testified  there   was  no   fall   and  no  indignities   from  a   fellow 
passenger,  of  which  they  had  any  notice,  and  that  they  saw  noth- 
Jng^  which  would  require  or  justify  the  conductor's  interference  in 
Ae  plaintiff's  behalf,  until  he  did  inquire  her  wishes  and  conform 
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to  them  by  taking^  her  to  another  seat,  at  the  same  time  warning: 
the  man  who  had  annoyed  her  not  to  approach  her  a^in.    We 
think  it  was  therefore  competent  for  Dr.  Johns  to  testify  from 
his  record  as  to  the  statements  made  by  Mrs.  Franklin  to  him  or 
in  his  presence  and  to  his  own  dia^osis.    It  need  hardly  be  said 
it  was  not  competent  for  him  to  testify  from  his  record  as  to  the 
dia^osis  of  any  other  physician,  because  that  would  be  mere 
hearsay. 

4.  The  circuit  jud^e  stated  explicitly  to  the  jury  the  issues  of 
both  law  and  fact  made  by  the  pleading^s,  and  we  do  not  see 
that  there  was  any  objections  to  his  suggesting  to  the  jury  to 
read  over  the  pleadings  in  their  room  in  order  to  obtain  a  clear 
perception  of  the  issues  of  fact. 

5.  The  defendant  next  insists  the  circuit  judge  erred  in  charg- 
ing the  jury:  "A  common  carrier  is  bound  to  exercise  as  high 
a  degree  of  care  to  protect  a  passenger  from  the  wrong  or  injury 
of  a  fellow  passenger  as  it  is  to  observe,  in  order  to  protect  all 
of  the  passengers  from  injury  arising  from  the  faulty  construc- 
tion of  the  railroad  track,  or  the  faulty  running  of  the  railroad 
trains."  This  instruction  is  well  supported  by  authority.  Thomp- 
son on  Carriers  of  Passengers,  304;  Simmons  v.  New  Bedford, 
etc.,  Co.,  97  Mass.  361,  93  Am.  Dec.  99;  Pittsburg  R.  R.  Co.  z\ 
Pillow,  76  Pa.  511,  18  Am.  Rep.  424;  Richmond  R.  R.  Co.  r. 
Jefferson  (Ga.)  16  S.  E.  69,  17  L.  R.  A.  571,  32  Am.  St.  Rep. 
87  and  note;  Spohn  v.  Railroad  Co.,  87  Mo.  74;  Louisville  & 
Nashville  R.  R.  Co.  v.  McKenna,  2  Am.  &  Eng.  R.  Cas.  114; 
Spangler  v.  St.  Joseph  &  G.  I.  Ry.  Co.  (Kan.)  74  Pac.  607,  63 
L.  R.  A.  634. 

But  there  are  factors  which  enter  into  the  practical  application 
of  the  rule  of  the  highest  degree  of  care  to  the  protection  of 
passengers  from  improper  conduct  of  fellow  passengers  which 
are  not  present  in  its  application  to  the  carrier's  mechanical 
agencies  and  its  servants.  Due  regard  to  known  mechanical 
laws,  and  the  selection  of  employees,  are  matters  within  the 
control  of  the  carrier;  but  a  carrier  has  only  a  limited  control 
over  passengers  on  its  trains.  It  has  no  right  to  direct  their 
actions,  so  long  as  they  do  not  conflict  with  its  rules  reasonably 
necessary  for  the  conduct  of  its  business,  or  with  the  correlative 
rights  of  the  other  passengers.  Indeed,  interference  on  the  part 
of  a  conductor  with  free  communication  between  passeng-ers  will 
be  generally  regarded  as  impertinent  by  those  concerned,  except 
when  there  is  a  clear  violation  of  the  rules  of  good  behavior  by 
one  passenger  to  the  annoyance  of  others.  When  that  moment 
comes,  it  is  obviously  the  duty  of  the  conductor  to  act,  but  to 
know  the  moment,  until  complaint  is  made  by  the  passenger  of 
annoyance,  is  often  extremely  difficult.  Ordinarily,  any  unwel- 
come advances  by  one  passenger  to  another  may  be  effectively 
rebuffed  by  the  passenger  himself.  In  applying  the  highest 
degree  of  care. to  this  duty  of  protection  by  the  conductor,  it  is 
further  to  be  borne  in  mind  that  good  conduct  and  respect  ajnong 
passengers  is  the  rule,  and  insult  and  wrong  extremely  rare,  and 


Vol,  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S         567 

Franklin  v.  Atlanta,  etc.,  Ry.  Co 

that  experience  has  shown  that  the  other  duties  of  a  conductor 
requiring  his  absence  from  the  car  from  time  to  time  may  or- 
dinarily be  performed  without  risk  of  injury  of  one  passenger  to 
another  in  his  absence.    Hence  it  cannot  be  laid  down  as  a  gen- 
eral proposition  that  the  es^ercise  of  the  highest  degree  of  care 
for  the  protection  of  passengers  from  each  other  requires  that  the 
carrier   should  keep  a  watch  over  the  passengers  on  its  train, 
except  over  those  from  whom  it  has  reason  to  anticipate  improper 
behavior.    The  rule  thus  stated,  in  1  Fetter  on  Carriers  of  Pas- 
seng^ers,  is  in  accord  with  practically  all  the  authorities:    "Car- 
riers  of  passengers  are  not  insurers  of  the  entire  immunity  of 
their  passengers  from  the  misconduct  of  fellow  passengers  or  of 
stranp^ers,  any  more  than  they  are  insurers  of  the  absolute  safety 
of  passengers  in  other  respects.     Nor  can  the  carrier  be  held 
liable   for  such  misconduct  on  the  principle  of  respondeat  su- 
perior, as  in  the  case  of  the  misconduct  of  his  servants.     But, 
although  the  doctrine  is  of  comparatively  recent  growth,  it  is 
now  firmly  established  that  a  carrier  of  passengers  must  exercise 
the  same  high  degree  of  care  to  protect  them  from  the  wrongful 
acts  of  their  fellow  passengers  or  of  strangers  that  is  required  for 
the  prevention  of  casualities  in  the  management  and  operation  of 
its  train,  namely,  the  utmost  care,  vigilance,  and  precaution  con- 
sistent with  the  mode  of  conveyance,  and  with  its  practical  opera- 
tion.   While  not  required  to  furnish  a  police  force  sufficient  to 
overcome  all  force  wh^  unexpectedly  and  suddenly  offered,  it 
is  the  carrier's  duty  to  provide  help  sufficient  to  protect  the 
passenger  against  assaults  from  every  quarter  which  might  rea- 
sonably be  expected  to  occur,  under  the  circumstances  of  the 
case  and  the  condition  of  the  parties,  and,  having  furnished  such 
force,  the  carrier  is  chargeable  with  their  neglect  in  failing  to 
protect  a  passenger  from  assaults  by  strangers.    This  strict  rule 
of  duty  must,  however,  be  applied  in  view  of  the  relation  which 
the  carrier  sustains  to  all  the  passengers,  and  the  circumstances 
of  each  particular  case  calling  for  its  exercise.     Knowledge  of 
the  existence  of  the  danger,  or  of  facts  and  circumstances  from 
which  the  danger  may  be  reasonably  anticipated,  is  necessary  to 
fix  a  liability  upon  the  carrier  for  damages  sustained  in  conse- 
quence of  failure  to  guard  against  it."    Here  the  evidence  on  the 
side  of  the  plaintiflF  was  that  the  conductor  told  her  that  the 
conduct  of  the  passenger,  who  the  plaintiflF  claimed  maltreated 
her,  had  been  improper  towards  other  females  on  the  same  train, 
but  this  was  positively  denied  by  the  conductor,  who  testified 
he  had  no  reason   whatever  to  expect  misconduct   from  him. 
With  this  vital  issue  of  fact  before  the  jury,  the  circuit  judge,  in 
charging   the   general   proposition   that  a   railroad   company   is 
bound  to  keep  a  watch  over  passengers  on  its  train,  stated  too 
strong  a  test  of  the  degree  of  diligence  required.     True,  the 
court  said  in  the  same  connection :    "But  you  see  the  distinction 
that  exists  necessarily  between  the  construction  of  the  road  or 
the  running  of  a  train  of  cars,  and  the  care  it  must  exercise  to 
see  that  one  is  not  injured  by  a  fellow  passenger.    It  is  bound 
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to  exercise  as  hig^h  a  degree  of  care  as  is  consistent  with  the  cir- 
cumstances in  each  case;  but  there  is  a  distinction  between  the 
two  cases,  protecting^  a  passenpfer  from  the  wrongs  or  injury  of  a 
fellow  passengfer,  and  protecting^  a  passenger  from  injury  of  a 
defective  road  or  operating  the  dead  matter  which  constitutes  the 
railroad  track  and  train.  Now,  the  obligation  is  upon  the  railroad 
company  to  exercise  care  in  both  cases,  and  as  high  degree  of 
care  as  is  consistent  with  the  circumstances  surrounding  each  of 
the  respective  sources  of  danger;  that  is,  the  human  being  on 
the  one  hand  and  the  railroad  track  and  train  on  the  other  hand. 
And  that  is  the  distinction  between  the  degrees  of  care  or  respon- 
sibility to  which  the  law  holds  the  railroad  company,  when  it  is 
apprised  of  the  possibility  or  probability  of  a  fellow  passenger  to 
wrong  or  injure  a  passenger,  and  it  is  bound  to  exercise  as  high 
a  degree  of  care  to  protect  a  passenger  from  the  wrong  or 
injury  of  a  fellow  passenger  as  it  is  to  observe,  in  order  to  pro- 
tect all  of  the  passengers  from  injury  arising  from  the  faulty 
construction  of  the  railroad  track  or  the  faulty  running  of  the 
railroad  train."  But  we  think  the  jury  could  not  have  failed 
to  receive  the  impression  that  the  law  required  of  the  carrier 
the  keeping  of  a  constant  watch  over  its  passengers,  not  only 
after  having  information  which  should  lead  it  to  anticipate  mis- 
conduct and  guard  against  it,  but  to  maintain  such  watch  even 
when  it  had  no  reason  to  expect  anything  but  the  good  conduct 
and  courtesy  usual  among  passengers  gn  its  train,  in  order  to 
obtain  information  as  to  the  conduct  of  the  passengers. 

For  the  errors  which  we  have  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Jones,  J.,  concurs. 

Gary,  A.  J.,  concurs,  except  in  so  far  as  the  exceptions  raising 
the  question  numbered  3  in  the  opinion  are  sustained. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Jones. 

(Supreme  Court  of  Alabama,  April  28,  1906.) 

[41  So.  Rep.  146.] 

Street  Railroads — Injuries  to  Pedestrian  on  Track — Complaint — ^Al- 
legation of  Negligence.'*' — A  complaint  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child  struck  by  a  ce^r,  which  al- 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Stone 
(Ala.),  19  R.  R.  R.  835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  835;  Pittsburg, 
etc.,  Ry.  Co,  v.  Peck  (Ind.),  19  R.  R.  R.  693,  42  Am.  &  Eng.  R  Caa., 
N.  S.,  693;  Ellington  v.  Great  Western  Ry.  Co.  (Minn.),  19  R  R  R 
174,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174;  Choctaw,  O.  &  G.  Ry.  Co.  v. 
Doughty  (Ark.),  18  R  R.  R.  665,  41  Am.  &  Eng.  R  Cas.,  N.  S.,  665; 
Philadelphia,  etc.,  R  Co.  v.  Allen  (Md.),  18  R.  R.  R.  581,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  681. 
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leges  that  a  car  ran  against  the  child,  and  that  he  died  by  reason  of 
and  as  a  proximate  consequence  of  the  negligence  of  the  company 
in  or  iabout  the  management  of  the  car,  sufficiently  charges  simple 
negligence  in  the  management  of  the  car. 

Same. — A  complaint  in  an  action  against  a  street  railway  company 
far  the  death  of  a  child  struck  by  a  car,  which  alleges  that  the  com- 
pany wantonly  caused  or  allowed  the  car  to  run  against  the  child, 
and  thereby  wantonly  and  intentionally  caused  the  death  of  the  child, 
sufficiently  chc^rges  an  mtentional  wrong. 

Negligence — ^Wantonness— Contributory  Negligence — ^Defenscf — 
Contributory  negligence  is  no  defense  to  a  count  charging  the  inten- 
tional killing  of  a  person. 

Trial — Instructions — Assumption  of  Undisputed  Pacts. — It  is  not  re- 
versible error  to  assume  in  an  instruction  an  undisputed  fact. 

Negligence — Contributory  Negligence — Infants.} — ^A  child  between 
7  and  14  years  of  age  is  prima  facie  incapable  of  exercising  judgment 
and  discretion,  but  evidence  may  be  received  to  show  capacity. 

Street  Railroads — Injury  to  Pedestrian  on  Track — ^Instructions.— ^An 
instruction  in  an  action  against  a  street  railroad  company  for  the 
death  of  a  child  struck  by  a  car,  which,  after  hypothesizing  the  failure 
of  the  motorman  to  do  all  that  a  reasonably  prudent  motorman  would 
have  done  under  the  circumstances  to  save  the  life  of  the  child,  fails 
to  further  hypothesize  that  the  failure  proximately  caused  the  injury, 
is  erroneous. 

Trial — Errors  in  Instructions — Cured  by  Other  Instructions.— An 
error  in  an  instruction  in  an  action  against  a  street  railway  company 
for  the  death  of  a  child  struck  by  a  car,  arising  from  the  failure  to 
hypothesize  that  the  failure  of  the  motorman  to  do  what  a  reasonably 
prudent  person  would  have  done  under  the  circumstances  to  save  thje 
life  of  the  child  proximately  caused  the  injury,  is  cured  by  an  instruc- 
tion that  if  the  motorman  failed,  after  he  became  aware  of  the  peril 
of  the  child,  to  do  all  in  his  power  with  the  means  at  hand  to  save  the 
child,  and  t3i£(t  the  death  was  the  proximate  cause  of  such  failure,  the 
motorman  was  guilty  of  wantonness,  authorizing  a  verdict  for  plain- 
tiff, though  the  child  was  guilty  of  contributory  negligence. 

Same — Duty  to  Request  Instructions. — Where  the  complaint  in  an 
action  against  a  street  railway  company  for  the  death  of  a  child  struck 
by  a  car  charged  that  the  company  was  guilty  of  simple  negligence, 
and  of  wantonness  and  an  intentional  killing,  is^nd  the  court  charged 
that  plaintiff's  case  was  made  out  on  the  jury  being  satisfied  that 
either  the  first  or  second  couint  of  the  complaint  was  true,  it  was  the 
duty  of  the  company  to  request  ^  charge  explanatory  of  the  effect  of 
contributory  negligence  on  the  count  chargmg  simple  negligence,  if 
it  deemed  that  important. 

Negligence — Contributory  Negligence — In€ants.§ — Mere  capacity  on 

tSee  foot-notes  appended  to  Lake  Shore  &  M.  S.  Ry.  Co.  v,  Barnes 
(Ind.),  19  R.  R.  R.  145,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  145;  foot-notes 
appended  to  Southern  Ry.  Co.  v.  Yancy  (Ala.),  13  R.  R.  R.  467,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  467. 

tFor  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  chargeable  with  contributory  negligence,  see  foot- 
notes appended  to  Goldstein  v.  People's  Ry.  Co.  (Del  Super.  Ct.),  19 
R.  R.  R.  529,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  529;  foot-notes  appended 
to  Rohloff  V.  Fair  Haven  &  W.  R.  Co.  (Conn.),  15  R.  R.  R.  154,  38 
Am.  &  Eng.  R.  Gas.,  N.  S.,  154;  Birmingham  Ry.,  etc.,  Co.  v.  Hinton 
(Ala.),  17  R.  R.  R.  173,  40  Am.  &  Enj?.  R.  Cas..  X.  S.,  173. 

§For  the  authorities  in  this  series  on  the  subject  of  the  care  required 
of  children  for  their  own  safety,  see  foot-notes  appended  to  Goldstein 
V.  People's  Ry.  Co.  (Del.  Supr.  Ct.),  19  R.  R.  R.  529,  42  Am.  &  Eng. 
R.  Gas.,  N.  S.,  529;  foot-notes  appended  to  Murphy  v.  Boston  £lev. 
Ry.  Co.  (Mass.),  17  R.  R.  R.  838,  40  Am.  &  Eng.  R.  Gas.,  N.  S.,  838; 
foot-notes  appended  to  Christensen  v,  Oregon  Short  Line  R.  Co. 
(UtaTi),  16  R.  R.  R.  121,  39  Am.  &  Eng.  R.  Gas.,  N.  S.,  121. 
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to  exercise  as  hig^h  a  degree  of  care  as  is  consistent  with  the  cir- 
cumstances in  each  case ;  but  there  is  a  distinction  between  the 
two  cases,  protecting^  a  passenger  from  the  wrong  or  injury  of  a 
fellow  passenger,  and  protecting  a  passenger  from  injury  of  a 
defective  road  or  operating  the  dead  matter  which  constitutes  the 
railroad  track  and  train.  Now,  the  obligation  is  upon  the  railroad 
company  to  exercise  care  in  both  cases,  and  as  high  degree  of 
care  as  is  consistent  with  the  circumstances  surrounding  each  of 
the  respective  sources  of  danger;  that  is,  the  human  being  on 
the  one  hand  and  the  railroad  track  and  train  on  the  other  hand. 
And  that  is  the  distinction  between  the  degrees  of  care  or  respon- 
sibility to  which  the  law  holds  the  railroad  company,  when  it  is 
apprised  of  the  possibility  or  probability  of  a  fellow  passenger  to 
wrong  or  injure  a  passenger,  and  it  is  bound  to  exercise  as  high 
a  degree  of  care  to  protect  a  passenger  from  the  wrong  or 
injury  of  a  fellow  passenger  as  it  is  to  observe,  in  order  to  pro- 
tect all  of  the  passengers  from  injury  arising  from  the  faulty 
construction  of  the  railroad  track  or  the  faulty  running  of  the 
railroad  train."  But  we  think  the  jury  could  not  have  failed 
to  receive  the  impression  that  the  law  required  of  the  carrier 
the  keeping  of  a  constant  watch  over  its  passengers,  not  only 
after  having  information  which  should  lead  it  to  anticipate  mis- 
conduct and  guard  against  it,  but  to  maintain  such  watch  even 
when  it  had  no  reason  to  expect  anything  but  the  good  conduct 
and  courtesy  usual  among  passengers  gn  its  train,  in  order  to 
obtain  information  as  to  the  conduct  of  the  passengers. 

For  the  errors  which  we  have  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Jones,  J.,  concurs. 

Gary,  A.  J.,  concurs,  except  in  so  far  as  the  exceptions  raising 
the  question  numbered  3  in  the  opinion  are  sustained. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Jonks. 

(Supreme  Court  of  Alabama,  April  28,  1906.) 

[41  So.  Rep.  146.] 

Street  Railroads — Injuries  to  Pedestrian  on  Txack — Conqilaint — Al- 
legation of  Negligence.'*' — A  complaint  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child  struck  by  a  oar,  which  al- 

♦For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Stone 
(Ala.),  19  R.  R.  R.  835,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  835;  Pittsburg, 
etc.,  Ry.  Co.  v.  Peck  (Ind.),  19  R.  R.  R.  693,  42  Am.  &  Bng.  R.  Cas., 
N.  S.,  693;  Ellington  v.  Great  Western  Ry.  Co.  (Minn.),  19  R.  R.  R. 
174,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174;  Choctaw,  O.  &  G.  Ry.  Co.  ». 
Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  665; 
Philadelphia,  etc.,  R.  Co.  v.  Allen  (Md.),  18  R.  R.  R.  581,  41  Am.  & 
Eng.  R.  Cas.,  N.  S.,  681. 
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leges  that  a  car  ran  against  the  child,  and  that  he  died  by  reason  of 
and  as  a  proximate  consequence  of  the  negligence  of  the  company 
in  or  ;^bout  the  management  of  the  car,  sufficiently  c'harges  simple 
negligence  in  the  management  of  the  car. 

Same. — A  complaint  in  an  action  against  a  street  railway  company 
for  the  death  of  a  child  struck  by  a  car,  which  alleges  that  the  com- 
pany wantonly  caused  or  allowed  the  car  to  run  against  the  child, 
and  thereby  wantonly  and  intentionally  caused  the  death  of  the  child, 
sufficiently  chiarges  an  intentional  wrong. 

Negligence— Wantonness — Contributory  Negligence — ^Defenscf — 
Contributory  negligence  is  no  defense  to  a  count  charging  the  inten- 
tional killing  of  a  person. 

Trial — Instructions — Assumption  of  Undisputed  Pacts. — It  is  not  re- 
versible error  to  assume  in  an  instruction  an  undisputed  fact. 

Negligence — Contributory  Negligence — Infants4—- A  child  between 
7  and  14  years  of  age  is  prima  facie  incapable  of  exercising  judgment 
and  discretion,  but  evidence  may  be  received  to  show  capacity. 

Street  Railroads — Injury  to  Pedestrian  on  Track — ^Instructions.— An 
instruction  in  an  action  against  a  street  railroad  company  for  the 
death  of  a  child  struck  by  a  car,  which,  after  hypothesizing  rhe  failure 
of  the  motorman  to  do  all  that  a  reasonably  prudent  motorman  would 
have  done  under  the  circumstances  to  save  the  life  of  the  child,  fails 
to  further  hypothesize  that  the  failure  proximately  caused  the  injury, 
is  erroneous. 

Trial — Errors  in  Instructions — Cured  by  Other  Instructions.— An 
error  in  an  instruction  in  an  action  against  a  street  railway  company 
for  the  death  of  a  child  struck  by  a  car,  arising  from  the  failure  to 
hypothesize  that  the  failure  of  the  motorman  to  do  what  a  reasonably 
prudent  person  would  have  done  under  the  circumstances  to  save  thi 
life  of  the  child  proximately  caused  the  injury,  is  cured  by  an  instruc- 
tion that  if  the  motorman  failed,  after  he  became  aware  of  the  peril 
of  the  child,  to  do  all  in  his  power  with  the  means  at  hand  to  save  the 
child,  and  tihc^t  the  death  was  the  proximate  cause  of  such  failure,  the 
motorman  was  guilty  of  wantonness,  authorizing  a  verdict  for  plain- 
tiff, though  the  child  was  guilty  of  contributory  negligence. 

Same — Duty  to  Request  Instructions. — ^Where  the  complaint  in  an 
action  agaiinst  a  street  railway  company  for  the  death  of  a  child  struck 
by  a  car  charged  that  the  company  was  guilty  of  simple  negligence, 
and  of  wantonness  and  an  intentional  killing,  is^nd  the  court  charged 
that  plaintiff's  case  was  made  out  on  the  jury  being  satisfied  that 
either  the  first  or  second  couint  of  the  complaint  was  true,  it  was  the 
duty  of  the  company  to  request  ^  charge  explanatory  of  /the  effect  of 
contributory  negligence  on  the  count  charging  simple  negligence,  if 
it  deemed  that  important. 

Negligence— Contributory  Negligence — Infants.! — Mere  capacity  on 

tSee  foot-notes  appended  to  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Barnes 
(Ind.),  19  R.  R.  R.  145,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  145;  foot-notes 
appended  to  Southern  Ry.  Co.  v,  Yancy  (Ala.),  13  R.  R.  R.  467,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  467. 

tFor  the  authorities  in  this  series  on  the  question  whether  young 
children  can  be  chargeable  with  contributory  negligence,  see  foot- 
notes appended  to  Goldstein  v.  People's  Ry.  Co.  (Del  Super.  Ct.),  19 
R.  R.  R.  529,  42  Am.  &.  Eng.  R.  Cas.,  N.  S.,  529;  foot-notes  appended 
to  Rohloff  V.  Fair  Haven  &  W.  R.  Co.  (Conn.),  15  R.  R.  R.  164,  38 
Am.  &  Eng.  R.  Cas.,  X.  S.,  154;  Birmingham  Ry.,  etc.,  Co.  v.  Hinton 
(Ala.),  17  R.  R.  R.  173,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  173. 

§For  the  authorities  in  this  series  on  the  subject  of  the  care  required 
of  children  for  their  own  safety,  see  foot-notes  appended  to  Goldstein 
V,  People's  Ry.  Co.  (Del.  Supr.  Ct.),  19  R.  R.  R.  529,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  529;  foot-notes  appended  to  Murphy  v.  Boston  £lev. 
Ry.  Co.  (Mass.),  17  R.  R.  R.  838,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  838; 
foot-notes  appended  to  Christensen  v.  Oregon  Short  Line  R.  Co. 
(Utali),  16  R.  R.  R.  121,  39  Am.  &.  Eng.  R.  Cas.,  N.  S.,  121. 
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to  exercise  as  higfh  a  deg^ree  of  care  as  is  consistent  with  the  cir- 
cumstances in  each  case;  but  there  is  a  distinction  between  the 
two  cases,  protecting:  a  passenger  from  the  wrong:  or  injury  of  a 
fellow  passengfer,  and  protecting:  a  passenger  from  injury  of  a 
defective  road  or  operating  the  dead  matter  which  constitutes  the 
railroad  track  and  train.  Now,  the  obligation  is  upon  the  railroad 
company  to  exercise  care  in  both  cases,  and  as  high  degree  of 
care  as  is  consistent  with  the  circumstances  surrounding  each  of 
the  respective  sources  of  danger;  that  is,  the  human  being:  on 
the  one  hand  and  the  railroad  track  and  train  on  the  other  hand. 
And  that  is  the  distinction  between  the  degrees  of  care  or  respon- 
sibility to  which  the  law  holds  the  railroad  company,  when  it  is 
apprised  of  the  possibility  or  probability  of  a  fellow  passengfer  to 
wrong  or  injure  a  passenger,  and  it  is  bound  to  exercise  as  high 
a  degree  of  care  to  protect  a  passenger  from  the  wrong  or 
injury  of  a  fellow  passenger  as  it  is  to  observe,  in  order  to  pro- 
tect all  of  the  passengers  from  injury  arising  from  the  faulty 
construction  of  the  railroad  track  or  the  faulty  running  of  the 
railroad  train."  But  we  think  the  jury  could  not  have  failed 
to  receive  the  impression  that  the  law  required  of  the  carrier 
the  keeping  of  a  constant  watch  over  its  passengers,  not  only 
after  having  information  which  should  lead  it  to  anticipate  mis- 
conduct and  g:uard  against  it,  but  to  maintain  such  watch  even 
when  it  had  no  reason  to  expect  anything  but  the  good  conduct 
and  courtesy  usual  among  passengers  gn  its  train,  in  order  to 
obtain  information  as  to  the  conduct  of  the  passengers. 

For  the  errors  which  we  have  pointed  out,  the  judgment  is 
reversed,  and  the  cause  remanded  for  a  new  trial. 

Jones,  J.,  concurs. 

Gary,  A.  J.,  concurs,  except  in  so  far  as  the  exceptions  raising 
the  question  numbered  3  in  the  opinion  are  sustained. 


Birmingham  Ry.,  Light  &  Power  Co.  v.  Jones. 

(Supreme  Court  of  Alabama,  April  28,  1906.) 

[41  So.  Rep.  146.] 

Street  Railroads — Injuries  to  Pedestrian  on  Track — Complaint — ^Al- 
legation of  Negligence.'^ — A  complaint  in  an  action  against  a  street 
railway  company  for  the  death  of  a  child  struck  by  a  c^r,  which  al- 

*For  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  foot-notes  appended  to  Western  Ry.  of  Alabama  v.  Stone 
(Ala.),  19  R.  R.  R.  835,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  835;  Pittsburg, 
etc.,  Ry.  Co.  v.  Peck  (Ind.),  19  R.  R.  R.  693,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  693;  Ellington  v.  Great  Western  Rv.  Co.  (Minn.),  19  R.  R.  R. 
174,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  174;  Cfhoctaw,  O.  &  G.  Ry.  Co.  v. 
Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  665; 
Philadelphia,  etc.,  R.  Co.  v.  Allen  (Md.),  18  R.  R.  R.  581,  41  Anu  & 
Eng.  R.  Cas.,  N.  S.,  581. 
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leges  that  a  car  ran  against  the  child,  and  that  he  died  by  reason  of 
and  as  a  proximate  consequence  of  the  negligence  of  the  company 
in  or  t^bout  the  management  of  the  car,  sufficiently  cliarges  simple 
negligence  in  the  management  of  the  car. 

Same. — A  complaint  in  an  action  against  a  street  railway  company 
for  the  death  of  a  child  struck  by  a  car,  which  alleges  that  the  com- 
pany wantonly  caused  or  allowed  the  car  to  run  against  the  child, 
and  thereby  wantonly  and  intentionally  caused  the  death  of  the  child, 
sufficiently  charges  an  intentional  wrong. 

Negligence— wantonness — Contributory  Negligence — Defense.t — 
Contributory  negligence  is  no  defense  to  a  count  charging  the  inten- 
tional killing  of  a  person. 

Trial— Instructions — Assumption  of  Undisputed  Facts. — It  is  not  re- 
versible error  to  assume  in  an  instructk)n  an  undisputed  fact. 

Negligence — Contributory  Negligence — Infants.} — A  child  between 
7  and  14  years  of  age  is  prima  facie  incapable  of  exercisitng  judgment 
and  discretion,  but  evidence  may  be  received  to  show  capacity. 

Street  Railroads — Injury  to  Pedestrian  on  Track — ^Instructions. — An 
instruction  in  an  action  against  a  street  railroEid  company  for  the 
death  of  a  child  struck  by  a  car,  which,  after  hypothesizing  the  failure 
of  the  motorman  to  do  all  that  a  reasonably  prudent  motorman  would 
have  done  under  the  circumstances  to  save  the  life  of  the  child,  fails 
to  further  hypothesize  that  the  failure  proximately  caused  the  injury, 
is  erroneous. 

Trial — Errors  in  Instructions — Cured  by  Other  Instructions. — ^An 
error  in  an  instruction  in  an  action  against  a  street  railway  company 
for  the  death  of  a  child  struck  by  a  car,  arising  from  the  failure  to 
hypothesize  that  the  failure  of  the  motorman  to  do  what  a  reasonably 
prudent  person  would  have  4one  under  the  circumstances  to  save  tliJe 
life  of  the  child  proximately  caused  the  injury,  is  cured  by  an  instruc- 
tion that  if  the  motorman  failed,  after  he  became  aware  of  the  peril 
of  the  child,  to  do  all  in  his  power  with  the  means  at  hand  to  save  the 
child,  and  t^t  the  death  was  the  proximate  cause  of  such  failure,  the 
motorman  was  guilty  of  wantonness,  authorizing  a  verdict  for  plain- 
tiff, though  the  child  was  guilty  of  contributory  negligence. 

Same — Duty  to  Request  Instructions. — ^Where  the  complaint  in  an 
action  against  a  street  railway  company  for  the  death  of  a  child  struck 
by  a  car  charged  that  the  company  was  guilty  of  simple  negligence, 
and  of  wantonness  and  an  intentional  killing,  «s^nd  the  court  charged 
that  plaintiff's  case  was  made  out  on  the  jury  being  satisfied  that 
either  the  first  or  second  coujit  of  the  complaint  was  true,  it  was  the 
duty  of  the  company  to  request  a  charge  explanatory  of  the  effect  of 
contributory  negligence  on  the  count  charging  simple  negligence,  if 
it  deemed  that  important. 

Negligence — Contributory  Negligence — ^In£ants.§ — Mere  capacity  on 

tSee  foot-notes  appended  to  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Barnes 
(Ind.),  19  R.  R.  R.  145,  42  Am.  &  Eng.  R.  Gas.,  N.  S.,  145;  foot-notes 
appended  to  Southern  Ry.  Co.  v,  Yancy  (Ala.),  13  R.  R.  R.  467,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  467. 

tFor  the  authorities  in  tfhis  series  on  the  question  whether  young 
children  can  be  chargeable  with  contributory  negligence,  see  foot- 
notes appended  to  Goldstein  v.  People's  Ry.  Co.  (Del  Super.  Ct.),  19 
R.  R.  R.  529,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  529;  foot-notes  appended 
to  Rohloff  V,  Fair  Haven  &  W.  R.  Co.  (Conn.),  15  R.  R.  R.  154,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  154;  Birmingham  Ry.,  etc.,  Co.  v.  Hinton 
(Ala.),  17  R.  R.  R.  173,  40  Am.  &  Enpr.  R.  Cas.,  N.  S.,  173. 

SFor  the  authorities  in  this  series  on  the  subject  of  the  care  required 
of  children  for  their  own  safety,  see  foot-notes  appended  to  Goldstein 
V.  People's  Ry.  Co.  (Del.  Supr.  Ct.),  19  R.  R.  R.  529,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  529;  foot-notes  appended  to  Murphy  v,  Boston  ^lev. 
Ry.  Co.  (Mass.),  17  R.  R.  R.  838,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  838; 
foot-notes  appended  to  Christensen  v.  Oregon  Short  Line  R.  Co. 
(Utali),  16  R.  R.  R.  121,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  121. 
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Charge  9:  "Mere  capacity  to  know  danger,  thoug^h  it  is  this  in 
a  boy  under  14  years  old,  is  not  necessarily  sufficient  to  make 
him  guilty  of  contributory  neg^Hpence  in  doingf  a  thin^  which 
would  be  ne^li^ence  in  one  of  mature  ag^e." 

The  defendant  requested  the  following  chargfes,  which  were 
refused:    Chargfe  3:  "If  from  all  this  evidence  you  believe  that 
the  motorman  did  everything^  that  could  have  been  done  to  pre- 
vent the  car  from  running:  over  the  boy,  you  must  render  your 
verdict  in  favor  of  the  defendant."     Charge  5 :  "If  you  believe 
from  the  evidence  that  the  motorman  saw  the  boy  running  in  a 
diagonal  direction  towards  the  track,  that  when  he  saw  the  boy 
running:  towards  the  track  the  motorman  sounded  his  f^onpr  re- 
peatedly to  warn  the  boy  of  the  approach  of  the  car,  that  when 
the  boy  was  8  or  10  feet  from  the  track  and  the  car  was  8  or  10 
feet  from  the  boy  he  looked  towards  the  car  and  immediately 
increased  his  efforts  to  gfet  across  the  track  in  front  of  the  car, 
that  as  soon  as  the  motorman  saw  the  bov  nmningf  towards  the 
track  he  put  the  brake  on  the  car  and  reduced  the  speed  of  the 
car  from  7  or  8  miles  an  hour  to  4  or  5  miles  an  hour,  that  when 
the  boy  looked  towards  the  car  the  speed  of  the  car  had  been 
reduced  to  4  or  5  miles  an  hour,  and  as  soon  as  the  motorman 
saw  that  the  boy  was  fi^oiitgf  upon  the  track  in  front  of  the  car 
the  motorman  reversed  the  car  and  did  all  he  could  to  stop  the 
car  and  prevent  striking:  the  boy,  you  must  find  your  verdict  for 
the  defendant." 

There  was  verdict  and  judg;ment  for  plaintiff  for  $5,000. 

Tillman^  Grub,  Bradley  &  Morrow,  for  appellant. 
Bozvman,  Harsh  &  Beddow,  for  appellee. 

Haralson,  J.  The  first  count  was  sufficient  to  charg^e  simple 
negflififence,  the  negfligfence  complained  of  relating:  to  the  man- 
ag:ement  or  control  of  the  car.  L.  &  N.  R.  R.  Co.  v,  Marbury 
Lumber  Co.,  125  Ala.  237,  28  South.  438,  50  L.  R.  A.  620;  Bear 
Creek  Mill  Co.  v.  Parker,  134  Ala.  293,  32  South.  700 ;  C.  of  G. 
R.  R.  Co.  V,  Freeman,  134  Ala.  354,  32  South.  778;  M.  &  O. 
R.  R.  Co.  V,  Georg:e,  94  Ala.  216,  10  South.  145. 

The  second  count  properly  charg:ed  wantonness  or  an  inten- 
tional wrong:.  Russell  v.  Huntsville  R.  R.,  137  Ala.  627,  34 
South.  855 ;  C.  of  G.  R.  R.  v.  Foshee,  125  Ala.  226,  27  South. 
1006. 

Contributory  Neg:lig:ence  is  no  defense  to  a  count  charg-in^ 
wantonness  and  the  intentional  killing:  of  deceased,  and  the  de- 
murrers to  said  pleas  setting:  up  that  defense,  as  to  the  second 
count,  were  properly  sustained.  L.  &  N.  R.  R.  Co.  v.  York,  128 
Ala.  305,  30  South.  676;  Hig:hland  Avenue  &  Belt  R.  R.  v, 
Robbins,  124  Ala.  118,  27  South.  422,  82  Am.  St.  Rep.  153; 
I..  &  N.  R.  R.  Co.  V.  Markee,  103  Ala.  160,  15  South.  511,  49 
Am.  St.  Rep.  21. 

Charg:e  1  for  plaintiff  stated  an  undisputed  fact,  and  while  the 
trial  court  would  not  be  reversed  for  refusing:  it,  it  was  not  re- 
versible error  to  g:ive  it. 
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A  child  between  7  and  14  years  of  af^e  is  prima  facie  incapable 
of  exercising  judgment  and  discretion,  but  evidence  may  be  re- 
ceived to  show  capacity.  There  was  no  error  in  giving:  charge  2. 
Pratt  Coal  Co.  v.  Brawley,  83  Ala.  371,  3  South.  SSS,  3  Am.  St. 
Rep.  75 1 ;  Government  St.  R.  R.  Co.  v.  Hanlon,  S3  Ala.  70. 

Charge  3,  for  the  plaintiff,  if  not  faulty  in  other  respects,  after 
hypothesizing  the  failure  of  the  motorman  to  do  all  that  a  reason- 
ably prudent  and  cautious  motorman  could  and  would  have  done 
under  the  circumstances  to  save  the  life  of  plaintiff's  intestate, 
fails  to  further  hypothesize,  that  such  failure  itself  proximately 
caused  the  injury,  without  such  averment  the  charge  was  faulty, 
and  its  giving  was  error.  L.  &  N.  R.  R.  Co.  v.  Anchors,  114 
Ala.  492,  22  South.  279,  62  Am.  St.  Rep.  116. 

Charge  4  requested  by  the  plaintiff  contains  the  averments 
lacking  in  the  third  charge,  and  this  redeems  it  from  error. 

Charge  5  stated  a  truism.  The  plaintiff  made  out  her  case  if 
either  count  was  proved.  The  defendant  could  have  requested 
a  charge  explanatory  of  the  effect  of  contributory  negligence- 
upon  the  1st  count,  if  it  deemed  that  important. 

We  have  not  been  shown  that  there  was  reversible  error  in 
giving  charge  9,  requested  by  the  plaintiff. 

Charge  3,  requested  to  the  defendant,  was  misleading  if  not 
otherwise  faulty.  It  ignores  the  duty  of  the  motorman  to  keep  a 
lookout  for  persons  or  obstructions  on  the  track. 

The  fifth  charge  refused  to  the  defendant  was  argumentative 
and  gave  undue  prominence  to  one  phase  of  the  evidence.  Ross 
V.  State,  139  Ala.  144,  36  South.  718.  Besides,  the  charge  given 
for  defendant  on  top  of  page  10  of  the  transcript,  which  we  have 
marked  A,  was  in  effect  substantially  the  same  as  this  refused 
charge  and  equally  as  favorable  to  the  defendant. 

The  judgment  of  the  city  court  is  reversed  and  the  cause 
remanded. 
Reversed  and  remanded. 

DowDELL,  Anderson,  and  Denson,  JJ.,  concur. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v,  Matthews  et  al, 

(Supreme  Court  of  Texas,  June  6,'  1906.) 

[93  S.  W.  Rep.  1068.] 

Railroads — ^Personal  Injuries — ^Persons  Walking  on  Track — ^Volun- 
tary Exposure  to  Danger.* — Though  an  implied  permission  to  use  a 
railroad  track  as  a  footpath  may  relieve  a  person  so  using  it  from  the 
imputation    of   being   a    trespasser,  nevertheless,  if  he    walks  on  the 

*For  fhe  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  to  use  ordinary  railroad  tracks  as  a  foot-path  at 
points  other  than  highway  crossings,  see  Gregory  v.  Louisville  &  N. 
R.  Co.  (Ky.),  12  R.  R.  R.  293,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  293  (walk- 
ing on  track  instead  of  in  highway  or  between  tracks)^;  Carter  v. 
Southern  Ry.  Co.  (N.  Car.),  11  R.  R.  R.  324,  34  Am.  &  Eng.  R.  Cas., 
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track  when  he  could,  with  equal  convenience,  walk  by  the  side  of  it 
and  out  of  danger,  he  is  guilty  of  contributory  negligence  as  a  matter 
of  law. 

Witnesses — Contradiction  and  Impeachment — Admissibility  of  Evi- 
dence.— In  an  action  against  a  railroad  company  for  negligently  caus- 
ing the  death  of  a  person  walking  on  its  tracks,  a  witness  for  plaintiff 
testified  that  deceased,  or  a  person  of  the  same  name  and  answering 
his  description,  had  registered  at  the  hotel  where  witness  was  clerk 
the  night  before  the  accident,  and  had  left  there  the  following  morn- 
ing, going  in  the  direction  of  the  place  where  deceased  was  killed. 
On  cross-examination  the  witness  testified  that  he  had  told  but  one 
person  of  these  facts  prior  to  being  examined  as  a  witness.  Held  that, 
to  affect  his  credibility,  it  was  competent  to  ask  him  on  cross  exam- 
ination if  he  had  not  read  newspaper  reports  and  heard  rumors  to  the 
effect  that  deceased  had  been  killed  and  that  it  was  suspected  that  he 
had  been  foully  dealt  with,  and  also  to  introduce  evidence  that  the 
person  whom  the  witness  claimed  to  have  told  about  his  knowledge 
of  the  whereabouts  of  deceased  was,  at  the  time  the  witness  made  tlhe 
statements,  reported  to  be  dead. 

Appeal— Harmless  Error— Exclusion  of  Evidence. — ^The  exclusion 
of  this  evidence  was  not  rendered  harmless  by  the  admission  of  tes- 
timony by  the  person  whom  the  witness  claimed  to  have  told  that  he 
had  never  heard  of  the  killing  of  deceased. 

Error  from  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  Maggfie  Matthews  and  others  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company.  A  judgment  for  plain- 
tiff was  affirmed  by  the  Court  of  Civil  Appeals  (89  S.  W.  983), 
and  defendant  bringfs  error.    Reversed  and  remanded. 

See  66  S.  W.  588 ;  73  S.  W.  413. 

/.  W,  Terry,  Chas,  K.  Lee,  and  Smith  &  Wail,  for  plaintiflF 
in  error. 

Wolfe,  Hare  &  Maxey,  for  defendants  in  error. 

Wii^LiAMS,  J.  Some  of  the  questions  involved  in  this  case 
were  certified  to  this  court  by  the  Court  of  Civil  Appeals  and 
the  answers  ^iven  may  be  found  in  88  S.  W.  192.  Those  answers 
hold,  in  substance,  that  the  facts  stated  in  the  certificate  justi- 
fied the  trial  court  in  submitting  to  the  jury-  the  questions 
whether  or  not  the  evidence  established  an  implied  permission 

N.  S.,  324;  Clegg  v.  Southern  Ry.  Co.  (N.  C^r.),  11  R  R.  R.  737,  34 
Am.  &  Eng.  R.  Cas.,  N.  S.,  737;  Atchison,  elc,  Ry.  Co.  v.  Schwindt 
(Kan.),  8  R.  R.  R.  470,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  470  (walking  on 
track  in  street  without  necessity);  Macks  v.  Atlantic  Coast  Line  R. 
Co.  (N.  Car.),  8  R.  R.  R.  756,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  756  (ep- 
ileptic walking  on  track);  Law  v.  Missouri,  K.  &  T.  Ry.  Co.  (Tex.),  2 
R.  R.  R.  582,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  582  (licensee  walking  on 
track,  question  for  jury);  Loughrey  v.  Pennsylvani^i  R.  Co.  (Pa.),  2 
R.  R.  R.  567,  25  Am.  &  Eng.  R.  Cas.,  N.  S.,  576  (walking  on  track  in 
street  without  necessity);  Denver  &  R.  G.  R.  Co.  v.  Buffehr  (Colo.), 
4  R.  R,  R.  762,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  762;  Weeks  v.  Wilming- 
ton &  W.  R.  Co.  (N.  Car.),  5  R.  R.  R.  28,  28  Am.  &  Eng.  R.  Cas.,  N. 
S.,  28;  Morgan  v.  Wabash  R.  Co.  (Mo.),  20  Am.  &  Eng.  R.  Cas.,  N. 
S.,  372  (trespasser  walking  on  track) ;  foot-notes  appended  to  Hamlin 
V.  Columbia,  etc.,  R.  Co.  (Wash.),  17  R.  R.  R.  1,  40  Am.  &  Eng.  R 
Cas.,  N.  S.,  1  (deaf  persons). 
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from  the  defendant  for  the  use  of  its  track  by  pedestrians,  and 
whether  or  not  deceased  was  ffuilty  of  contributory  negligence 
in  walking  on  the  track.  The  conclusion  that  there  was  evi- 
dence authorizing  the  submission  of  these  questions  ends  all 
inquiry  into  them  which  this  court  is  empowered  to  make. 

It  is  contended  that  the  evidence  in  the  record  now  before  us 
shows  conclusively  that  deceased,  when  struck  by  the  engine,  was 
lyin^  upon  the  track,  and  not  walking  upon  it,  as  was  stated  in 
the  certificate  upon  which  we  formerly  passed.     The  charge  of 
the  trial  court  submitted  that  question  to  the  jury,  telling  them 
that  plaintiffs  could  not  recover  if  deceased  was  in  fact  lying 
upon  the  track.    For  this  court  to  disturb  the  verdict  for  such  a 
reason  as  this,  it  must  be  able  to  say  that  the  evidence  established 
the  fact  relied  on  so  conclusively  that  the  jury  could  not  reason- 
ably have  found  that  it  was  not  satisfactorily  proved.     This  we 
cannot  say. 

Another  position  taken  by  counsel  for  the  defendant,  a  deci- 
sion of  which  was  not  involved  in  our  answers  to  the  certified 
questions,  is  that  the  deceased,  even  when  treated  as  a  licensee 
walking^  upon   the  track,   is  conclusively   shown   to  have  been 
guilty  of  contributory  negligence,  in  that  the  evidence  shows 
that  he  could  have  walked  outside  of  the  rails  and  out  of  danger 
as  conveniently  as  upon  the  track.     If  the  fact  thus  assumed 
could  be  treated  by  us  as  shown  beyond  dispute,  we  should  feel 
constrained  to  hold  with  the  defense.     An  implied  permission, 
such  as  is  claimed,  to  use  a  railroad  track  as  a  footpath  may 
relieve  the  person  enjoying  it  of  the  imputation  of  being  a  tres- 
passer, but  it  does  not  relieve  the  place  of  its  inherent  dangers, 
nor  exempt  the  traveler   from  the  duty  to  act   with  ordinary 
prudence.    When  he  voluntarily  chooses  the  dangerous  pathway 
instead  of  a  safe  one  beside  it  we  can  see  no  escape  from  the 
conclusion  that  he  is  guilty  of  negligence,  if  there  be  no  justify- 
ing or  excusing  circumstances.    The  authorities  upon  the  subject 
are  cited  and  discussed  in  the  opinion  of  the  Supreme  Court  of 
Kansas  in  the  case  of  A.,  T.  &  S.  F.  Ry.  Co.  v,  Schwindt,  72  Pac. 
573.    See,  also,  Lewis  v.  G.,  H.  &  S.  A.  Ry.  Co.,  73  Tex.  507,  11 
S.  W.  528;  5  Thompson  on  Neg.  §  6247.     But  the  question  as 
to  the  negligence  of  the  deceased  in  walking  upon  instead  of 
outside  the  track  was  submitted  to  the  jucy  and  found  against 
the  defendant.    And  here,  as  upon  the  other  poincs,  the  power  of 
this  court  is  limited  to  the  inquiry  whether  or  not  the  evidence 
conclusively  established  the  fact  relied  on ;  and  we  find  that  there 
IS  evidence  that  there  was  not  space  to  walk  between  the  track 
and  the  edge  of  the  embankment  sufficient  to  have  put  the  de- 
ceased beyond  the  reach  of  passing  trains.     The  question  was 
therefore  one  for  the  jury. 

The  trial  court  excluded  from  the  jury  some  of  the  evidence 
offered  by  the  defendant  in  its  attack  upon  the  credibility  of 
Andrews,  one  of  the  plaintiff's  important  witnesses,  which  we 
are  of  the  opinion  should  have  been  admitted.  As  the  chief 
question  is  as  to  its  relevancy,  which  depends  upon  a  rather 
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exceptional  state  of  facts,  a  somewhat  detailed  statement  is  nec- 
essary to  show  its  bearing  upon  the  issues  in  the  case.    For 
this  purpose  alone  and  not  as  a  criticism  of  the  witness*  testimony 
nor  the  expression  of  an  opinion  as  to  the  weig:ht  the  impeaching- 
evidence  should  have,  the  following:  statement  is  made.     The 
testimony  of  Andrews  was  produced  for  the  first  time  at  the  trial 
now  under  review,  by  several  dep^^sitions  taken  in  the  summer 
and  autumn  of  1903,  the  death  of  plaintiff's  husband,  J.  L.  Mat- 
thews, having  occurred  in  Ft.  Worth  in  May,  1899,  and  the  suit 
having  been  brought  in  Grayson  county  in   September  of   the 
same  year.    There  have  been  several  trials  of  the  cause  and  two 
appeals  prior  to  the  last  trial.    Upon  the  second  appeal  the  Court 
of  Civil  Appeals  of  the  fourth  district  had  reversed  a  judgment 
in  favor  of  the  plaintiff,  holding  that  the  evidence  showed  that 
Matthews  was  struck  while  lying  upon  the  track,  and  was  there- 
fore guilty  of  contributory  negligence.    That  this  was  the  case 
the  evidence  adduced  by  defendant  in  all  of  the  trials  tended  to 
prove,  while  plaintiff  attempted  to  show  that  Matthews,  when 
struck,  was  walking  on  the  track,  in  the  exercise  of  a  privilege 
to  do  so  acquired  by  the  public.    As  tending  to  support  the  de- 
fense by  furnishing  a  reason  for  his  lying  upon  the  track  the 
question  whether  or  not  deceased  was  intoxicated  became  im- 
portant, while  the  identity  of  Matthews  with  a  person  seen  walk- 
ing upon  the  track  a  few  minutes  before  the  train  passed  that 
killed  Matthews  was  a  circumstance  essential  to  plaintiff's  case, 
the  Court  of  Civil  Appeals  having  held  that  the  evidence  then 
in  the  record  was  not  sufficient  to  show  such  identity  nor  to  make 
an  issue  with  defendant's  evidence.    Upon  the  question  whether 
or  not  Matthews  was  drunk,  evidence  was  introduced  tending 
to  show  that  at  times  he  drank  to  the  point  of  intoxication  and 
that  on  the  night  before  he  was  killed  he  was  in  that  condition 
and  engaged  a  room  in  a  hotel  and  left  saying  he  would  return 
and  occupy  it,  but  did  not  do  so;  and,  besides  the  testimony  of 
Andrews,  there  is  nothing  to  show  his  whereabouts  or  his  con- 
dition until  his  body  was  found  upon  defendant's  railway  the 
next  morning  between  6  and  7  o'clock,  unless  he  was  the  person 
before  referred  to  as  walking  upon  the  track.     Andrews  was 
clerk  in  another  hotel  and,  his  statement  given  with  considerable 
detail,  is  in  substance  that  about  11   o'clock  of  the  night  pre- 
ceding the  killing,  a  man,  who  gave  his  name  as  J.  L.  Matthews, 
engaged,  paid  for  and  occupied  a  room  in  the  hotel  for  the  night 
and,  shortly  before  6  o'clock  next  morning,  left,  going   in  the 
direction  of  some  camping  grounds  near  to  defendant's  railroad 
at  the  point  where  the  body  was  found,  to  which  witness,  at  his 
request,  directed  him.     The  witness  stated  that  Matthews  was 
then  sober,  and  gave  a  description  of  him  by  size  and  dress 
which  measurably  corresponded  with  that  which  had  been  given 
bv  another  witness  of  the  person  seen  walking  on  the  track  and 
which,  in  the  opinion  of  the  Court  of  Civil  Appeals  on  the  present 
appeal,  established  that  they  were  the  same.    The  importance  of 
his  testimony  is  apparent. 
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The  defense,  by  cross-examination  and  evidence  offered,  at- 
tempted to  expose  the  statement  of  this  witness  as  a  fabrication. 
On   cross-examination  the  witness  stated  that  he  did  not  have 
Matthews  to  refi:ister  at  the  hotel  because  he  was  drinkingf  but 
inquired  for  and  ^ot  his  name  in  order  to  register  it  and  neg- 
lected to  do  so;  that  he  heard  the  evening  of  the  next  day  or 
the  day  after  of  Matthews  having  been  killed  and  read  an  account 
of  it   in  a  newspaper,  but,  prior  to  his  statement  to  plaintiff's 
agent,  referred  to  below,  had  never  told  his  wife,  the  proprietor 
of  the  hotel,  or  any  one  else,  of  the  facts  stated,  except  that  he 
had  talked  about  it  a  few  times  with  one  F.  W.  Wilkinson.     It 
further  appears  from  his  testimony  that,  at  some  time  not  shown, 
one  Bell  made  some  inquiry  of  him  as  to  his  knowledge  of  the 
matter,  telling  him  that  he  was  looking  up  evidence  for  plaintiff, 
and  that  he  gave  Bell  no  satisfaction,  and  told  him  nothing.    He 
gives  his  reasons  for  his  silence,  which,  as  their  sufficiency  will 
be  a  question  for  the  jury,  and  not  for  this  court,  need  not  be 
stated.    He  further  testified  that  his  first  disclosure  of  the  facts 
to  plaintiff  was  made  to  another  agent  representing  her,  who 
came  to  Ft.  Worth  and  stopped  at  the  lodging  house  kept  by 
his  wife  four  or  five  nights  in  August,  1903,  in  a  conversation 
that  came  up  between  them  about  people  being  killed  by  rail- 
roads, which  brought  to  his  mind  the  case  of  Matthews.     It 
further   appears   that   during   the   same   month    interrogatories 
were  propounded  to  him  by  plaintiff  which,  with  the  cross-inter- 
rogatories of  the  defendant,  were  filed  in  the  court  at  Sherman, 
where  the  cause  was  pending,  and  upon  them  the  defendant  took 
out  a  commission  to  Tarrant  county,  where  the  witness  lived,  for 
the  purpose  of  having  his  answers  taken ;  that  on  the  same  morn- 
ing, and  after  this  commission  was  issued,  the  witness  received 
a  telegram  from  the  agent  of  plaintiff  who  had  obtained  his  state- 
ment and  who  was  at  Sherman  requesting  the  witness  to  go  to 
Dallas  and  call  him  (the  agent)  up,  that  he  left  for  Dallas  at  12 
o'clock,  spent  the  evening  there  and  talked  to  the  agent  over  the 
telephone,  all  that  the  latter  said  being  that  the  defendant  had 
obtained  a  commission  to  take  his  deposition,  and  that  he  might 
as  well  return  as  they  would  take  his  deposition  anyway,  and 
that  plaintiff  wanted  to  take  it  first. 

The  evidence  to  show  these  facts  was  admitted,  and  the  de- 
fendant offered  to  show  by  further  cross-examination  of  An- 
drews that  on  the  day  Matthews'  body  was  found,  or  the  day 
after,  he  read  accounts  in  the  newspapers  and  heard  conversa- 
tions of  people  about  the  hotel  to  the  effect  that  it  was  suspected 
that  Matthews  had  been  foully  dealt  with  and  that  the  police  were 
making  an  investigation.  This  was  excluded,  on  the  objection 
that  it  was  not  the  best  evidence  of  what  the  newspapers  con- 
tained, and  was  hearsay,  irrelevant,  and  immaterial.  The  defend- 
ant also  proffered  testimony  to  show  that  before  Andrews  gave 
his  deposition  it  had  been  reported  in  a  newspaper  in  Ft.  Worth 
and  was  generally  believed  there  that  the  man  Wilkinson  whom 
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Andrews  claimed  to  have  told  the  facts  to  which  he  testified  had 
been  killed  in  Chicagfo;  that  Andrews  had  stated  in  his  deposi- 
tion that  he  did  not  know  where  Wilkinson  was,  and  that  the 
last  he  knew  of  him  was  that  he  was  working  at  a  hotel  in  Ft. 
Worth,  but  had  told  a  witness  who  inquired  of  him  concerning 
Wilkinson  that  it  was  his  (Andrews')  understanding  that  Wil- 
kinson was  dead  and  had  been  killed  in  Chicago ;  and,  in  connec- 
tion with  this,  defendant  put  Wilkinson,  who  was,  in  fact,  alive, 
upon  the  stand  and  offered  to  prove*  by  him  that  Andrews  had 
never  communicated  to  him  the  facts  stated  by  him  concerning 
Matthews.  This  evidence  was  excluded  upon  the  objection  that 
it  was  immaterial,  irrelevant,  and  hearsay. 

The  objection  that  the  rumors  and  the  reports  in  newspapers 
about  Matthews'  death,  the  suspicions  concerning  it,   and  the 
proposed   investigation   of    it   were   hearsay   would   plainly   be 
good,  had  it  been  offered  as  evidence  of  the  facts  reported,  but 
such  was  not  its  object.     Such  significance  as  it  had  consisted 
wholly  in  the  suggestions  to  speak  thus  brought  to  Andrews' 
mind  to  intensify  the  probability  that  he  would  have  broken  his 
silence  had  he  known  the  facts  to  which  he  now  testifies.     If 
the   fact  that  he  had  never  communicated  his  knowledg^e  was 
itself  relevant,  circumstances  were  equally  so  which  tended  to 
increase  its  force  by  strengthening  the  inference  sought  to  be 
raised  that  one  knowing  such  facts  would  naturally  have  men- 
tioned  them  under   such   circumstances.     But  apart   from  the 
question  as  to  their  admissibility  as  affirmative  evidence  for  the 
defense,  the  inquiries  about  these  facts  were  addressed  to  the 
witness  himself  in  cross-examination  and  this  we  think  the  de- 
fendant had  the  clear  right  to  do.    If  the  evidence  of  Wilkinson 
that  Andrews  had  never  mentioned  the  subject  to  him  was  ad- 
missible, the  purpose  being  to  thereby  support  the  attack  upon 
the  credibility  of  Andrews'  story,  it  was  likewise  admissible  to 
intensify  the  force  of  that  evidence  by  showing  that  Andrews 
Tjelieved   that   Wikinson   was   dead   when   in  his   deposition  he 
mentioned  Wilkinson  as  the  only  person  to  whom  he  had  ever 
communicated  the  facts  known  to  himself.    The  question  as  to 
the  admissibility  of  the  rejected  evidence  therefore  depends  upon 
the  further  questions,  whether  or  not  it  was  competent  for  the 
■defendant  to  show  (1)  that  Andrews  had  never  told  the  facts 
of  which  he  claimed  to  have  had  knowledge  to  any  one,  and  (2) 
when  Andrews  asserted  that  he  had  told  them  to  one  person,  to 
show  that  he  had  never  done  so. 

It  is  contended  for  plaintiff  and  was  held  by  the  Court  of  Civil 
Appeals  that,  while  the  defense  was  permitted  to  cross-examine 
the  witness  as  to  communications  made,  the  facts  thus  inquired 
about  were  collateral  and  irrelevant  to  the  issues  in  the  case  and 
that  it  was  not  permissible  to  contradict  his  answers  about  them, 
the  contention  resting  upon  the  familiar  rule  that  a  witness  who 
has  been  asked  on  cross-examination  if  he  has  not  made  specified 
statements  concerning  irrelevant  matters,  and  has  denied  making' 
them  cannot  be  contradicted  by  evidence  that  he  has  done  so. 
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But  that  character  of  testimony  tends  only  to  show  an  inconsist- 
ency between  two  statements  neither  of  which  bears  upon  facts 
in  issue  in  the  case;  in  other  words,  to  show  that  the  witness, 
in  some  particular  instance,  has  been  ^ilty  of  falsehood  about 
a  matter  immaterial  to  the  case  on  trial.     It  is  not  permitted 
for  the  reasons  that  witnesses  are  ndt  expected  to  come  prepared 
to  sustain  all  the  statements  they  have  made  upon  subjects  not 
involved   in  the  controversy,  and  because  its  admission  would 
involve  the  trial  of  too  many  issues  as  to  the  truth  of  the  state- 
ments the  determination  of  which  would  at  last  have  little  effect 
upon  the  decision  of  the  cause.    The  effort  here  is  to  establish 
the   falsity  of  the  witness'  testimony  material  to  the  case  by 
circumstances,  one  of  which  is  that  that  did  not  happen  which 
would  naturally  be  expected  to  have  happened  if  the  tale  were 
true,  i.  e.,  an  earlier  disclosure  of  the  facts  known  to  the  witness. 
This  evidence  is  directed  at  the  very  facts  in  issue  in  the  case 
and  not  to  the  proof  of  irrelevant  facts.     When  the  existence 
of  facts  material  to  a  plaintiff's  case  are  put  in  issue  by  the 
defense,  the  truth  of  the  testimony  of  witnesses  to  those  facts  is 
also  put  in  issue;  and  evidence  which  has  a  tendency  to  show 
the  untruth  of  such  testimony  is  as  relevant  to  the  issues  as 
testimony  of  other  witnesses  denying  that  the  facts  exist.     As 
was  said  by  Judge  Stayton  in  Evansich  v.  G.,  C.  &  S.  F.  Ry.  Co., 
61  Tex.  28:    "As  all  issues  of  fact  must  be  determined  by  the 
testimony  of  witnesses,  it  would  seem  that  any  fact  which  bears 
upon  the  credit  of  a  witness  would  be  a  relevant  fact  and  this 
v/hether  it  goes  to  his  indisposition  to  tell  the  truth,  his  want  of 
opportunity  to  know  the  truth,  his  bias,  interest,  want  of  mem- 
ory, or  other  like  fact." 

Evidence  therefore  which  bears  upon  the  story  of  a  witness 
with  sufficient  directness  and  force  to  give  it  appreciable  value 
in  determining  whether  or  not  that  story  is  true  cannot  be  said 
to  be  addressed  to  an  irrelevant  or  collateral  issue.    It  is  directed 
to  the  issue  as  to  the  existence  of  the  material  facts  to  which 
the  witness  has  testified.    The  evidence  that  a  witness  has  kept 
silent  concerning  material  facts  is  often  as  relevant  and  some- 
times as  strong  as  an  affirmative  statement  contradictory  of  his 
testimony  would  be.    The  relevancy  of  evidence  of  this  character, 
therefore,  is  not  tested  by  the  rule  applied  by  the  Court  of  Civil 
Appeals,  but  by  its  probative  force  or  value.     That  may  be  so 
slight  as  to  make  the  fact  offered  irrelevant  in  the  legal  sense, 
and  when  this  is  true  the  circumstances  should  be  excluded  as 
too  remote.    It  is  a  very  common  thing  in  the  trial  of  cases  to 
show  that  a  witness  testifying  to  some  fact  has  never  before 
disclosed  his  knowledge,  or  thaf  he  has  failed  to  do  so  on  some 
particular  occasion.    The  value  of  such  a  fact  depends  upon  the 
strength   of  the  presumption   or   expectation   that   the   witness 
would  have  disclosed  his  knowledge  had  he  possessed  it.    When 
It  is  shown  that  he  was  silent  when  it  was  his  duty  to  speak,  his 
omission  may  have  great  effect  in  weighing  his  testimony.     So 
II  it  can  be  made  to  appear,  that  while  there  was  no  duty  to 
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speak,  the  fact  was  of  such  a  nature  or  the  circumstances  such 
that  one  situated  as  the  witness  was,  would,  in  the  natural  order 
of  things,  have  mentioned  the  fact  if  within  his  knowledge,  his 
failure  to  do  so  bears  sufficiently  upon  the  question  of  his  veracity 
to  entitle  it  to  admission.  State  v,  McKinney,  31  Kan.  570,  3 
Pac.  365;  Alabama  G.  &  S.  R.  Co.  v.  Brooks,  135  Ala.  401,  33 
South.  181;  State  v,  Morton,  107  N.  C.  890,  12  S.  E.  112.  10 
L.  R.  a.  527 ;  State  v.  Burton,  94  N.  C.  947 ;  State  v,  McQueen, 
46  N.  C.  177.  Many  authorities  are  cited  in  the  "Encyclopaedia 
of  Evidence,"  by  Camp  &  Crowe,  vol.  7,  pp.  152-155.  They  are 
generally  cases  in  which  witnesses  testifying  to  facts  are  showoi 
to  have  omitted  to  disclose  them  on  some  particular  occasions 
when  disclosure  was  naturally  called  for  by  the  circumstances, 
and  in  some  of  them  such  evidence  was  rejected  because  the 
occasion  did  not  appear  to  have  called  for  any  statement. 

If  the  fact  of  Andrews'  silence  stood  alone  it  could  hardly  be 
said  to  have  sufficient  significance,  of  itself,  to  require  the  trial 
court  to  allow  more  than  the  cross-examination  respecting  it. 
The  mere  fact  that  the  clerk  at  a  hotel  has  not  said  that  a  par- 
ticular guest  spent  a  night  there,  although  that  guest  was,  to  his 
knowledge,  killed  the  next  day,  when  he  did  not  know  that  the 
fact  was  of  any  importance,  could  hardly  be  justly  regarded  as 
affecting  his  veracity.     But  other  circumstances  were  adduced 
and  these  the  defendant  was  entitled  to  have  the  jury  consider, 
and  along  with  them  the  facts  drawn  out  in  cross-examination 
that  for  so  long  a  time  he  had  never  mentioned  the   facts  to 
those  nearest  to  him  but  had  told  them  to  a  person  supposed  to 
be  dead.    The  course  which  the  testimony  took  gave  to  this  fact 
greater  pertinency  than  it  might  otherwise  have  had.    There  is 
such  connection  between  the  circumstances  brought  out  by  the 
defense  as  to  make  it  necessary  that  all  of  them  be  considered 
together  in  order  that  their  combined  force  may  be  determined, 
the  condition  being  one  often  seen  in  cases  of  circumstantial 
evidence  where  facts  unimportant  by  themselves  acquire  force 
from  their  relation  to  others.    When  all  of  the  facts  are  exam- 
ined together  the  question  whether  or  not  Andrews  in  fact  told 
Wilkinson  became  of  more  or  less  importance.     His  statement 
that  he  had  done  so  if  left  uncontradicted  might  be  regarded  by 
the  jury  as  supporting  his  testimony.    Insurance  Co.  v.  Eastman, 
95  Tex.  37,  64  S.  W.  863 ;  1  Greenl.  Ev.  (16th  Ed.,  by  Wigmore) 
§  469b.    It  was  therefore  competent  we  think  for  the  defendant 
to  show  that  he  had  never  made   the   communication   claimed 
by  him.    State  v,  McKinney,  supra.    The  effort  of  the  defendant 
was,  not  to  show  a  statement  to  Wilkinson  contradictory  of  his 
testimony,  but  to  maintain  its  contention  that  he  had  never  told 
any  one;  and  that  fact  being  relevant,  the  defendant  had  the 
right,  we  think,  to  meet  his  apparent  effort  to  break  its  force. 

During  the  examination  of  Wilkinson  he  stated  before  the  jury 
that  he  had  never  heard  of  a  man  named  Matthews  beinj?  run 
over  and  killed  at  the  place  where  plaintiff's  husband  was  killed, 
and  it  is  contended  that  this  showed  all  that  the  excluded  testi- 
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mony  would  have  shown  and  renders  the  rulinf^  of  the  court 
harmless.  If  the  exclusion  of  this  statement  was  not  involved 
in  the  ruling:  which  the  court  made,  which  is  not  clear,  it  is 
nevertheless  true  that  the  defendant  had  not  the  rif^ht  to  insist 
nor  the  jury  the  right  to  consider  that,  it  had  the  effect,  now 
sought  to  bie  ascribed  to  it,  of  supplying^  proof  of  the  further 
fact,  proof  of  which  the  court  expressly  refused  to  admit  on  the 
pcround  that  it  could  not  be  considered  as  evidence.  To  so  treat 
it  would  imply  the  rigfht  of  a  jury  to  disregard  the  ruling  of  the 
court. 

The  assignments  of  error  based  upon  the  use  in  argument  by 
plaintiff's  attorney  of  a  part  of  a  deposition  which  by  oversight 
had  not  been  offered  in  evidence  and  upon  the  fact  that  news- 
paper accounts  of  the  case  were  read  by  the  jury  need  not  be 
discussed  as  they  present  matters  which  will  not  affect  another 
trial. 

All  of  the  other  grounds  of  error  have  had  careful  attention 
and  in  none  of  them  has  there  been  found  further  reason  for 
reversing  the  judgment. 
Reversed  and  remanded. 


Kane  v,  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massadhusetts,  Suffolk,  June  20,  1906.) 

[78  N.  E.  Rep.  485.) 


NesrUgence — Contributory  Negligence — Imputed  Negligence — 
Driver  of  Vehicle.* — In  an  action  for  personal  injuries  to  plaintiff 
while  riding  on  a  pung  neaT  a  railroad  track,  he  is  not  entitled  to  re- 
cover, if  either  his  own  negligence  or  that  of  the  driver  of  the  pung 
contributed  to  the  happening  of  the  accident. 

Exceptions  from  Superior  Court,  Suffolk  County;  Wm.  Cush- 
\n^  Wait,  Judfife. 

Action  by  one  Kane  against  the  Boston  Elevated  Railway 
Company  for  personal  injuries.  Verdict  for  defendant,  and 
plaintiff  excepts.    Exceptions  overruled. 

Malachi  L.  Jennings,  for  plaintiff. 

R,  A.  Sears  and  John  B.  Hannigan,  for  defendant. 

Sheldon,  J.  There  is  no  occasion  to  go  over  the  evidence  in 
this  case  in  detail.  It  could  lead  to  no  other  conclusion  than 
tfiat  the  driver  of  the  pung^  in  which  the  plaintiff  was  sitting 

*For  the  authorities  in  this  series  on  the  subject  of  imputed  negli- 
gence, see  foot-notes  appended  to  Alabama  Great  Southern  R.  Co. 
V.  Clark  (Ala.),  19  R.  R.  R.  170,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  170; 
loot-notes  appended  to  Dryden  v.  Pennsylvania  R.  Co.  (Pa.),  19  R. 
K.  R.  168,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  168;  Louisville  &  N.  R.  Co. 
V.  Molloy's  Adm'x  (Ky.),  18  R.  R.  R.  714,  41  Am.  &  Eng.  R.  Cas.,  N. 
S..  714;  foot-notes  appended  to  Hot  Springs  St.  Ry.  Co.  t.  Hildreth 
(Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 
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drove  so  near  the  defendant's  tracks  as  to  cause  the  plaintiff's 
knees  to  strike  agfainst  the  car  which  was  passing^  in  the  opposite 
direction.  Under  the  circumstances  of  this  case  the  plaintiff 
cannot  recover  if  either  his  own  neg;lifi^ence  or  that  of  the  driver 
contributed  to  the  happeninf^  of  the  accident.  Evensen  v.  Lex- 
ingfton  &  Boston  Street  Railway,  187  Mass.  77,  78,  72  N.  E. 
355 ;  Yarnold  v.  Bowers,  186  Mass.  396,  398,  71  N.  E.  799,  and 
cases  there  cited.  Even  if  there  had  been  evidence  of  any  neg^li- 
gence  in  the  manag:ement  of  the  defendant's  car,  yet  it  could 
not  be  said  that  such  negfli^ence  was  the  cause  of  the  accident. 
The  plaintiff  himself  testified  that  the  trouble  was  that  the  driver 
of  the  pung  drove  too  near  the  tracks  and  that  even  if  the  car 
had  stopped  the  driver  of  the  pun^  would  have  driven  him  (the 
plaintiff)  agfainst  the  car;  and  there  was  no  other  testimony  in 
the  case  inconsistent  with  this.  The  circumstances  are  not  like 
those  disclosed  in  Aiken  v,  Holyoke  Street  Railway,  180  Mass. 
8>  12,  13,  61  N.  E.  557.  The  verdict  for  the  defendant  was 
rightly  ordered. 
Exceptions  overruled. 


Halloran  V,  Worcester  Consol.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts,  Worcester,  May  17,  1906.) 

[78  N.  E.  Rep.  381.] 

Street  Railroads — ^Vehicles — Rights  in  Street — Care  Requined.* — In 

general,  a  street  railway  company  stands  dn  respect  to  t!he  use  of  the 
street  on  exactly  the  same  footing  as  the  driver  of  any  vehicle;  each 
being  bound  to  use  due  care  to  avoid  collision,  and  neither  being  en- 
titled to  assume  that  the  other  will  keep  out  of  the  way. 

Same — ^Action  for  Injuries — Burden  of  Proof, — In  an  action  for  in- 
juries to  plaintiff  while  riding  in  a  wagon  by  collision  with  a  street 
car,  the  burden  was  on  plaintiff  to  show  due  care  on  his  part  and  neg- 
ligence on  the  part  of  the  street  car  company. 

Same — Negligence — Contributory  Negligence — Question  for  the 
Jury. — In  an  action  for  injuries  to  plaintiff  by  collision  between  the 
wagon  in  which  he  was  riding  and  a  street  car,  evidence  held  to  re- 
quire submission  of  defendant's  negligence  and  plaintiff's  contributory 
negligence  to  the  jury. 

Exceptions  from  Superior  Court,  Worcester  County. 

Action  by  John  J.  Halloran  against  Worcester  Consolidated 


*For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  of  street  railways  and  other  users  of  streets,  see  foot- 
notes appended  to  Latson  v,  St.  Louis  Transit  Co.  (Mo.),  19  R.  R.  R- 
845,  42  Am.  &  Eng.  R.  Cas..  N.  S.,  845;  Foulk  v.  Wilmington  City 
Ry.  Co.  (Del.  Supr.  Ct),  19  R.  R.  R.  541,  42  Am.  &  Eng.  R.  Cas.,  N. 
S.,  541;  Smith  v.  Minneapolis  St.  Ry.  Co.  (Minn.).  19  R.  R.  R.  536, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  536;  Bond  win  v,  Wilmington  City  Ry- 
'^o.  (Del.  Supr.  Ct.).  19  R.  R.  R.  584,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
564;  Kerr  v,  Boston  Elevated  Ry.  Co.  (Mass.),  19  R,  R,  R.  533,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  533;  foot-notes  appen<led  to  Ablard  v,  De- 
troit United  Ry.  (Mich.),  18  R.  R.  R.  722,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  722;  foot-notes  appended  to  Hot  Springs  St.  Ry.  Co.  v.  Hildrcth 
(Ark.),  18  R.  R.  R.  168,  41  Am.  &  Eng.  R.  Cais.,  N.  S.,  168. 
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Street  Railway  Company.  At  the  close  of  plaintiff's  evidence 
the  court  directed  a  verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Sustained. 

John  R.  Thayer,  Arthur  P.  Rugg,  Henry  H.  Thayer,  and 
MichL  T,  Carrigan,  for  plaintiff. 

P.  H,  Dewey,  Chas,  C,  Milton,  and  Chandler  Bullock,  for 
defendant. 

Lathrop,  J.     This  is  an  action  of  tort  for  personal  injuries 
sustained  by  the  plaintiff  in  consequence  of  the  waggon  on  which 
he  was  riding^  being  struck  by  an  electric  car  of  the  defendant. 
At  the  close  of  the  evidence  for  both  sides,  the  judge  of  the 
superior  court  who  heard  the  case  directed  a  verdict  for  the 
defendant,  and  the  case  is  before  us  on  the  plaintiff's  exceptions. 
The  accident  occurred  soon  after  1  o'clock  in  the  afternoon 
of  December  17,  1903,  at  the  junction  of  Piedmont  street  and 
Chandler  street  in  Worcester.     The  former  street  is  on  a  level 
grade  and  runs  north  and  south.    The  latter  street  has  a  sharp 
descending  grade  towards  Piedmont  street,  and  runs  east  and 
west.     On  Chandler  street  is  a  line  of  the  defendant's  tracks. 
Shortly  before  the  accident  the  plaintiff  had  been  invited  by  the 
driver  of  the  wagon  to  get  upon  it.     It  appeared  in  evidence 
that  upon  the  corner  of  Piedmont  street  .and  Chandler  street,  on 
the  side  from  which  the  defendant's  car  approached,  there  was 
a  large  brick  factory,  and  that  it  was  impossible  for  one  pro- 
ceeding in  the  direction  in  which  the  plaintiff  was  going,  to 
obtain  a  view  of  Chandler  street  and  the  car  tracks  of  the  de- 
fendant.   The  distance  from  the  building  to  the  nearest  rail  was 
about  14  feet. 

There  was  evidence  that  the  car  struck  the  left  front  wheel 
of  the  wagon.  Both  the  plaintiff  and  the  driver  testified  that 
while  on  Piedmont  street  they  were  going  about  four  miles  an 
hour ;  that  before  crossing  Chandler  street  the  driver  slowed  up ; 
that  both  looked  and  saw  no  car  approaching,  and  listened  but 
heard  nothing.  The  driver  further  testified  that  as  the  seat  of 
the  wagon  passed  the  cross-walk  on  Chandler  street  over  Pied- 
mont he  first  saw  the  car  approaching,  and  at  that  time  his 
horse's  feet  were  between  the  rails  of  the  track;  that  he  turned 
his  horse  to  the  left,  and  the  car  struck  the  wheel. 

There  was  a  conflict  of  evidence  as  to  the  speed  of  the  car, 
and  as  to  whether  the  gong  was  sounded. 

We  are  of  opinion  on  the  evidence  in  the  case  that  the  ques- 
tions of  due  care  on  the  part  of  the  plaintiff  and  the  driver  of 
the  wagon,  and  of  negligence  on  the  part  of  the  motorman  of 
the  car  were  for  the  jury. 

In  Scannell  v.  Boston  Elevated  Ry.,  176  Mass.  170,  173,  57 
N.  E.  341,  it  is  said:  "With  some  exceptions  pointed  out  in 
Driscoll  V.  West  End  St.  Ry.  Co.,  159  Mass.  142,  145,  34  N.  E. 
171,  and  which  are  not  material  to  this  case,  the  defendant 
stands  in  respect  to  the  use  of  the  street  on  exactly  the  same 
footing  as  the  driver  of  any  other  vehicle.    Each  is  bound  to  use 
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due  care  to  avoid  coming  in  contact  with  the  other,  and  neither 
is  entitled  to  assume  that  the  other  will  keep  out  of  his  way." 

The  gfeneral  rule  where  a  collision  occurs  between  an  electric 
car  and  a  wa^on  at  intersecting  streets  is  to  leave  the  question 
of  due  care  on  the  part  of  the  plaintiff  and  of  ne^ligr^nce  on 
the  part  of  the  defendant  to  the  determination  of  the  jury. 
Lahti  V.  Fitchbur^  &  Leominster  St  Ry.,  172  Mass.  147,  51 
N.  E.  524;  Kelly  v.  Wakefield  &  Stoneham  St.  Ry.,  179  Mass. 
542,  61  N.  E.  139;  Evensen  v.  Lexington  &  Boston  St.  Ry., 
187  Mass.  77,  72  N.  E.  355 ;  McCarthy  v.  Boston  Elevated  Ry., 

187  Mass.  493,  73  N.  E.  559;  Orth  v,  Boston  Elevated   Ry., 

188  Mass.  427,  74  N.  E.  673. 

Of  course  the  burden  of  proof  is  on  the  plaintiff  in  these  cases 
to  show  due  care  on  his  part  and  nef^li^ence  on  the  part  of  the 
defendant;  and  if  there  is  no  evidence  of  such  care  on  his  part 
or  of  negfli^ence  on  the  part  of  the  defendant,  the  plaintiff  is 
not  entitled  to  recover,  and  this  may  be  ruled  as  matter  of  law. 
The  defendant  relies  upon   four  cases;  Kelly  v.  Wakefield   & 
Stoneham  St.  Ry.,  179  Mass.  542,  61  N.  E.  139;  Hurley  z/.  West 
End  St.  Ry.,  180  Mass.  370,  62  N.  E.  263 ;  Dunn  v.  Old  Colony 
St.  Ry.,  186  Mass.  316,  71  N.  E.  557,  and  Donovan  v.  Lynn  & 
Boston  R.  R.,  185  Mass.  533,  70  N.  E.  1029.     In  the  first  of 
these  cases  the  question  of  the  plaintiff's  due  care  was  held  to  be 
for  the  jury.    In  the  second  and  third  cases,  the  evidence  showed 
that  the  plaintiff  exercised  no  care  whatever,  and  it  was  held 
that  the  plaintiff  could  not  recover.     In  the  last  case  a  woman 
attempted  to  cross  the  street  railway  tracks  10  feet  in  front  ol 
an  electric  car,  and  it  was  held  that  she  could  not  recover.    The 
case  at  bar  is  clearly  distinguishable. 

Exceptions  sustained. 


James  Quirk  Milling  Company  v.  Minneapolis  &  St. 

L.  R.  Co. 

(Supreme  Court  of  Minnesota,  May  4,  1906.) 

[107  N.  W.  Rep.  742.] 

Railroads — Fires  Set  by  Locomotives-^Limiting  Liability.'^ — A  rail- 
way company,  being  under  no  legal  obligations  to  grant  to  any  one 
^e  privilege  of  building  an  elevator  upon  its  right  of  way,  may,  with- 
out violating  any  ruk  of  public  policy,  grant  the  privilege  by  contract 
on  condition  that  it  shall  not  be  responsible  for  damages  caused  by 
fires  resulting  from  the  operation  of  its  engines. 

Appeal  from  District  Court,  Hennepin  County;  Frank  C. 
Brooks,  Judge. 

Action  by  the  James  Quirk  Milling  Company  against  the 
Minneapolis  &  St.  Louis  Railroad  Company.     From  an  order 

♦See  foot-notes  appended  to  Cincinnati,  etc.,  Ry.  Co.  v.  Saulsbury 
(Tenn.),  19  R.  R.  R.  202.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  202. 
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sustaining:  a  demurrer  to  the  complaint,  plaintiff  appeals.     Af- 
firmed. 

Wm.  H.  Hallam,  for  appellant. 
John  I.  Dille,  for  respondent. 

Elliott,  J.  The  appellant  under  a  contract  with  the  railway 
company  erected  a  gjain  elevator  upon  its  rigfht  of  way.  The 
building  was  destroyed  by  fire  negligently  scattered  by  the 
company's  locomotives.  The  action  was  brought  to  recover  the 
resulting  damages,  and  the  trial  court  sustained  a  demurrer  to 
the  complaint.    The  appeal  is  from  this  order. 

The  elevator  was  constmcted  under  a  contract  between  the 
parties  which  contained  the  following  provision :  "In  considera- 
tion of  the  rights  hereby  acquired  the  second  party  agrees 
*  *  *  to  protect,  save  harmless,  and  indemnify  the  railway 
company,  its  successors  and  assigns,  from  liability  to  any  person, 
corporation,  or  company,  for  or  on  account  of  any  loss  or  dam- 
age by  fire  communicated  by  or  escaping  from  any  locomotive, 
engine,  or  car,  or  resulting  in  any  manner  from  the  construction 
or  operation  of  said  track."  The  appellant  contends  that  this 
contract  is  against  public  policy  and  therefore  void.  This  in- 
volves the  denial  of  the  right  of  the  parties  to  enter  into  such 
agreement.  Public  policy  requiries  that  the  right  to  contract 
shall  be  preserved  inviolate  in  ordinary  cases.  It  is  denied  only 
when  the  particular  contract  violates  some  principle  which  is  of 
even  more  importance  to  the  general  public.  As  said  by  Sir 
George  Jessel,  M.  R.,  in  Printing,  etc.,  Co.  v,  Sampson,  L.  R. 
19  Eq.  462,  465,  44  L.  J.  Ch.  70S :  "It  must  not  be  forgotten 
that  you  are  not  to  extend  arbitrarily  those  rules,  which  say  that 
a  given  contract  is  void  as  being  against  the  public  policy,  be- 
cause, if  there  is  one  thing  which,  more  than  another,  public 
policy  requires,  it  is  that  men  of  full  age  and  competent  under- 
standing shall  have  the  utmost  liberty  of  contracting,  and  that 
their  contracts,  when  entered  into  freely  and  voluntarily,  shall 
be  held  sacred  and  shall  be  enforced  by  the  courts  of  justice. 
Therefore  you  have  this  paramount  public  policy  to  consider, 
that  you  are  not  likely  to  interfere  with  the  freedom  of  contract." 
In  Baltimore,  etc.,  Ry.  Co.  v.  Voigt,  176  U.  S.  505,  20  Sup.  Ct. 
387,  44  L.  Ed.  560,  the  court  said :  "It  must  not  be  forgotten 
tliat  the  right  of  private  contract  is  no  small  part  of  the  liberty 
of  the  citizen,  and  that  the  usual  and  most  important  function 
of  courts  of  justice  is  rather  to  maintain  and  enforce  contracts 
than  to  enable  parties  thereto  to  escape  from  their  obligations 
on  the  pretext  of  public  policy,  unless  it  clearly  appears  that 
they  contravene  public  right  or  the  public  welfare."  It  follows 
that  the  party  who  asserts  that  a  particular  contract  is  against 
public  policy  has  the  burden  of  proving  the  same.  Printing, 
etc.,  Co.  V,  Sampson,  supra;  Rousillion  v,  Rousillion,  14  Ch. 
Div.  351 ;  U.  S.  v.  Trans-Missouri,  etc.,  Co.,  58  Fed.  58,  7  C. 
C.  A.  15,  24  L.  R.  A.  73 ;  Hartford  Fire  Ins.  Co.  v.  Chicago 
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Railway,  etc.,  Co.,  70  Fed.  201,  17  C.  C.  A.  62,  30  L.  R.  A.  193; 
Stewart  v.  Transportation  Co.,  17  Minn.  372  (Gil.  348). 

The  appellant  assumes  that  there  is  a  g^eneral   rule   of  law 
which  forbids  a  party  to  protect  himself  by  contract   against 
damages  resulting  from  his  own  negligence.     But  this  is  true 
only  when 'the  contract  protects  him  against  the  consequences 
of  a  breach  of  some  duty  which  is  imposed  by  law.     Generally 
a  person  may  waive  the  right  of  action  which  he  has  against 
another  for  an  injury  received  from  the  negligence  of  the  latter, 
provided  the  contract  of  waiver  is  supported  by  a  consideration 
deemed  valuable  by  law  and  procured  without  mistake  or  fraud, 
such  as  would  avoid  other  contracts.     Thompson,  Negligence, 
vol.  1,  §  182.     In  Hartford  Ins.  Co.  v,  Chicago,  etc..  Rv.  Co., 
175  U.  S.  91,  98,  20  Sup.  Ct.  33,  36,  44  L.  Ed.  84,  Mr.  justice 
Gray,  after  stating  the  rule  applicable  to  public  carriers,  said: 
"The  plaintiff  further  insisted  that  the  same  rules  apply  uni- 
versally and  should  be  held  to  defeat  all  contracts  by  which  a 
partv  undertakes  to  put  another  at  the  mercy  of  his  own  faulty 
conduct.      But   the   only    authority'    cited    which    supports    this 
proposition  is  a  general  statement  in  Coolev  on  Torts,  387,  and 
an  obiter  dictum  in  Johnson's  Adm'x  v.  Richmond,  etc.,  Rv.  Co.. 
86  Va.  975-978,  11  S.  E.  829,  and  it  is  certainly  too  sweeping. 
Even  a  common   carrier  may  obtain   insurance   against    losses 
occasioned  by  the  negligence  of  himself  or  his  servants,  or  may 
by  stipulation  with  the  owner  of  the  goods  carried  have  the 
benefit   of   such   insurance  procured  thereon   bv   such    owner." 
Mpls..  etc.,  Ry.  Co.  v.  Insurance  Co.,  64  Minn.  61.  69,  66  N.  W. 
132;  Phoenix  Ins.  Co.  v.  Erie  Transportation  Co.,  117  U.  S.  312, 
6  Sup.  Ct.  750,  29  L.  Ed.  873;  California  Ins.  Co.  z\  Union 
Compress  Co.,  133  U.  S.  387,  10  Sup.  Ct.  365.  33  L.  Ed.  730; 
Wager  v.  Providence  Ins.  Co.,  150  U.  S.  99,  14  Sup.  Ct.  55,  37 
L.  Ed.  1013.    The  right  to  insure  against  loss  by  fire  occasioned 
by  the  negligence  of  the  insured  is  no  longer  questioned.     Liver- 
pool &  Great  Western  Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S. 
438,  9  Sup.  Ct.  469,  32  L.  Ed.  788 ;  Kerr.  Ins.  p.  375.    A  stronger 
illustration  is  found  in  the  recognized  business  of  insuring  em- 
ployers of  labor  against  damages  resulting  from  personal  injuries 
occasioned  by  the  negligence  of  the  insured. 

Exceptions  to  the  general  rule  which  protects  the  freedom  of 
contract  are  made  in  some  instances,  especially  such  as  involve 
the  relation  of  master  and  servant  and  the  transactions  of  railway 
companies  when  acting  as  public  carriers  of  persons  and  prop- 
erty. Positive  and  peremptorv  duties  are  imposed  upon  public 
carriers.  Public  policy  requires  that  contracts  which  relieve 
from  these  absolute  duties  shall  be  held  null  and  void.  The  law 
imposes  upon  a  railway  company  the  absolute  duty  to  operate 
its  railways,  to  employ  suitable  men  to  operate  them,  and  to 
exercise  ordinary  care  to  furnish  them  a  reasonably  safe  place 
to  work  and  with  reasonablv  safe  machinery  and  appliances  with 
which  to  perform  their  work.  The  obligation  is  imposed  by  law, 
and  does  not  arise  out  of  contract.     Any  breach  of  this  duty, 
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therefore,  is  a  violation  of  the  law  which  imposes  the  duty.    It 
follows  that  a  contract  which  exempts  the  carrier  from  damages 
resulting:  from  ne^li^ence  in  the  discharge  of  these   duties  is 
void,   because  it  relieves  it  of  an  absolute  duty  which  the  law 
imposes  upon  it,  and  because  it  unreasonably  endangers  the  lives 
of  employees  and  passengers.    The  parties  to  such  contracts  do 
not   stand  upon  an  equal  footing.     The  law  imposes  upon  the 
company  the   absolute   duty   to   accept   passengers   and   freight 
when  offered,  and  to  carry  the  former  with  the  utmost  and  the 
latter  with  ordinary  care.    The  traveler  is  often  obliged  to  travel 
and  the  shipper  to  send  his  goods  by  railway.    A  person  cannot 
stop   to  settle  the  terms  and  to  negotiate  a  contract  every  time 
he  desires  to  use  a  railway.    On  the  other  hand,  a  railroad,  with 
its  trained  employees  and  monopoly  of  transportation  facilities, 
has  the  power  to  exact  any  contract  it  desires.     This  inequality 
in  the  situation  of  the  parties  would,  if  permitted,  enable  the 
company  to  obtain  unfair  contracts,  and  the  fact  that  a  contract 
which  exempts  the  company  from  liability  for  negligence  re- 
lieves it  from  an  absolute  duty  imposed  by  law  and  increases 
the  danger  to  the  lives  and  property  of  the  people  constitutes 
the  reason  for  the  rule  that  such  contracts  are  against  public 
policy.     Hartford  Fire  Ins.   Co.  v,   Chicago,  etc.,  Ry.   Co,,  70 
Fed.  201,  17  C.  C.  A.  62,  30  L.  R.  A.  193. 

Entirely  different  conditions  are  presented  by  the  case  at  bar. 
In  making  the  lease  in  question  the  railway  company  was  dealing 
with  individuals  in  reference  to  the  use  of  its  property  only  re- 
motely, if  at  all,  connected  with  its  business  as  a  common  car- 
rier. No  law  imposed  upon  it  the  duty  of  leasing  a  portion  of 
its  right  of  way  to  the  appellants.  A  railway  holds  its  station 
grounds  and  right  of  way  for  the  public  use  for  which  the  com- 
pany was  incorporated,  "y^^  it  is  its  private  property,  and  to  be 
occupied  by  itself  and  by  others  in  the  manner  which  it  may 
consider  best  fitted  to  promote  or  not  to  mterfere  with  the  public 
use.  It  may  in  its  discretion  permit  them  to  be  occupied  by 
others  with  structures  convenient  for  the  receiving  and  deliver- 
ing of  its  freights  upon  its  railroads,  so  long  as  a  free  and  safe 
passage  is  left  for  the  carriage  of  passengers  and  freight." 
Hartford  Ins.  Co.  v,  Chicago,  etc.,  Ry.  Co.,  175  U.  S.  92,  99, 
20  Sup.  Ct.  36,  44  L.  Ed.  84 ;  Grand  Trunk  Ry.  Co.  v,  Richard- 
son, 91  U.  S.  454,  23  L.  Ed.  356;  Osgood  v.  Central  Vermont 
Ry.  Co.,  77  Vt.  334,  60  Atl.  137,  70  L.  R.  A.  930.  The  laws  of 
this  state  authorized  the  condemnation  of  a  part  of  the  right 
of  way  of  a  railway  company  for  the  erection  of  a  public  ware- 
house and  elevator.  Chapter  64,  p.  177,  Gen.  Laws  1893 ;  Gen. 
St.  1894,  §§  7724-7732;  Rev.  Laws  1905,  §§  2106-2113.  But 
the  appellant  did  not  resort  to  this  procedure,  which  would  have 
made  its  elevator  a  public  enterprise  and  thus  subject  to  public 
regulation.  Stewart  v.  N.  P.  Ry.  Co.,  65  Minn.  515,  68  N.  W. 
208,  33  L.  R.  A.  427.  It  chose  rather  to  enter  into  a  private 
contract  with  the  railway  company  and  to  release  it  from  liability 
for  damages  occasioned  by  fire  which  might  escape  from  its 
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en^nes.     For  this  waiver  of  the  right  of  action  it  must  have 
received  some  benefit,  which  it  deemed  the  equivalent  of   the 
right  of  action  which  it  waived.     The  company  was  under  no 
legal  obligation  to  make  the  lease.    It  might  leave  the  appellant 
to  its  right  to  proceed  under  the  statute  and  accept  the  obliga- 
tions arising  out  of  the  relation  thus  created.     The  company 
would  not  be  liable  for  damages  to  property  placed  upon   its 
right  of  way  by  strangers  without  its  permission,  caused  by  fires 
occasioned  by  its  want  of  ordinary  care.     Having  the  right  to 
refuse  to  make  the  contract,  it  might  stipulate  for  exemption 
from  damages  caused  by  its  negligence  in  setting  fire  to  the 
property   which   the   lessee   placed   upon   the   leased   premises. 
Placing  the  building  upon  the  right  of  way  was  an  inconven- 
ience to  the  railway  company  and  increased  the  danger  of  fire 
to  its  own  property.     In  the  absence  of  the  stipulation  in  ques- 
tion, the  risks  and  liabilities  of  the  company  would  have,  been 
materially  increased.     As  the  contract  in  no  way  relieves   the 
railway  company  from  the  discharge  of  any  absolute  duty  which 
it  owes  to  the  public  or  to  any  citizen,  it  is  not  against  public 
policy,   and   is   therefore   binding   upon   the   parties.     The    au- 
thorities, without  exception,  sustain  this  view.     Elliott  on  Rail- 
roads, vol.  3,  §  1236;  Griswold  v.  111.  Cent.  Ry.  Co.,  90  Iowa, 
265,  57  N.  W.  843,  24  L.  R.  A.  647 ;  Stephens  v.  Southern  Pac. 
Ry.  Co.,  109  Cal.  86,  41  Pac.  783,  29  L.  R.  A.  751,  50  Am.  St 
Rep.  17;  King  v.  Southern  Pac.  Ry.  Co.,  109  Cal.  96,  41  Pac. 
786,  29  L.  R.  A.  755;  Kan.  City,  etc.,  Ry.  Co.  v,  Blaker,  68 
Kan.  244,  75  Pac.  71,  64  L.  R.  A.  81,  1  Am.  &  Eng.  Ann.  Cas. 
883;  Greenwich  Ins.  Co.  v.  Louisville,  etc.,  Ry.  Co.   (Ky.)   66 
S.  W.  411,  67  S.  W.  16,  56  L.  R.  A.  477,  99  Am.  St.  Rep.  313; 
Wabash  Ry.  Co.  v.  Ordelheide,  172  Mo.  436,  72  ^S.  W.  684; 
Hartford  Fire  Ins.  Co.  v.  Chicago,  etc.,  Ry.  Co.,  70  Fed.  201, 
17  C.  C.  A.  62,  30  L.  R.  A.  193,  same  case  on  appeal  175  U.  S. 
91,  20  Sup.  Ct.  33,  44  L.  Ed.  84;  Baltimore,  etc.,  Ry.  Co.  r. 
Voigt,  176  U.  S.  498,  20  Sup.  Ct.  385,  44  L.  Ed.  560;  Osgood 
V,  Cent.  Vt.  Ry.  Co.,  77  Vt.  334,  60  Atl.  137,  70  L.  R.  A.  930; 
Richmond  v.  New  York,  etc.,  Ry.  Co.,  26  R.  I.  225,  58  Atl.  767; 
Woodward  v.  Ft.  Worth,  etc.,  Ry.  Co.  (Tex.  Civ.  App.)  79  S. 
W.  896;  Mann  v.  Pere  Marquette  Ry.  Co.   (Mich.)  97  N.  W. 
721.     Cf.  Quimby  v,  Boston  &  Me.  Ry.  Co.  (Mass.)  23  N.  E. 
205,  5  L.  R.  A.  846;  Russell  v.  Pittsburg,  etc.,  Rv.  Co.,  157  lad. 
305,  61  N.  E.  678,  55  L.  R.  A.  253,  87  Am.  St.  Rep.  214;  Tex. 
&  Pac.  Ry.  Co.  v.  Watson,  190  U.  S.  287,  293,  23  Sup.  Ct.  681, 
47  L.  Ed.  1057. 

The  order  appealed  from  is  affirmed. 
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(Supreme  Court  of  Oklahoma,  Sept.  5,  1905.     Rehearing  Denied 

June  11,  1906.) 

[86  Pac.  Rep.  289.] 

Dead  Bodies— Mutilation— Damages— Mental  Pain  and  Anguish.*— 

The  parents  of  an  infant  child  are  not  entitled,  under  the  law,  to  re- 
cover damages  for  mental  pain  and  anguish,  occasioned  by  the  mutila- 
tion of  the  dead  body  of  such  infant. 

Hainer  and  Pancoast,  J  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Grant  County;  before  Justice 
James  K.  Beauchamp. 

Action  by  Charles  G.  Long:  and  others  against  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company.  Judgement  for  plain- 
tiflFs  for  $65,  and  they  brin^  error.    Affirmed. 

C.  5*.  Ingersol  and  W,  H,  C  Taylor ^  for  plaintiffs  in  error. 
M,  A.  Low  and  Mackey  &  Mackey,  for  defendant  in  error. 

BuRWELL,  J.  This  is  an  action  for  damages  ag^ainst  the 
appellee.  Charles  G.  Lon^  and  Minnie  B.  Lon^  were  the 
parents  of  Mason  Long:,  an  infant  son  of  13  years,  who  died  on 
April  12,  1904.  His  parents,  desiring:  to  bury  him  in  the  family 
cemetery  at  Marshfield,  Ind.,  purchased  tickets  for  themselves, 
and  also  a  ticket  for  the  body  pf  the  deceased,  from  Pond 
Creek,  OkL,  to  that  place,  over  the  defendant's  road.  The 
petition  allegfes  that  the  defendant,  in  placing:  the  casket  in  the 
car,  handled  it  in  so  neg:lig:ent  and  careless  a  manner  that  it  fell 
on  the  g:round,  thereby  breaking:  the  casket  and  outer  box  and 
mutilating:  and  disfig:uring:  the  body  of  their  dead  son;  that  the 
plaintiffs  were  compelled  to  expend  the  sum  of  $65  in  Kansas 
City  for  the  preparation  of  the  body  for  burial,  and  to  have  the 
casket  repaired,  all  of  which  was  occasioned  by  the  neg:lig:ence 
of  the  defendant  company ;  that  by  reason  of  the  neg:lig:ent  acts 
of  the  defendant,  the  plaintiffs  suffered  g:reat  mental  discress. 
Judg:ment  is  prayed  in  the  total  sum  of  $1,565.  On  the  trial, 
the  defendant  offered  to  confess  judg:ment  for  $65,  the  amount 
of  the  actual  damag:es,  but  objected  to  the  introduction  of  any 
evidence  as  to  mental  suffering:.  The  court  sustained  the  ob- 
jections.    The  jury  returned  a  verdict  for  the  $65,  for  which 

*For  the  authorities  in  tfhis  series  on  the  subject  of  the  elements  of 
the  damages  recoverable  by  parents  for  the  death  or  injuries  of  their 
children,  see  foot-notes  appended  to  Bube  v.  Btrmingham  Ry.,  etc., 
Co.  (Ala.),  13  R.  R.  R.  380,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  380. 

For  the  authorities  in  this  series  on  the  question  whether  there  may 
be  recovery  on  account  of  mental  suffering,  in  negligence  cases,  see 
foot-notes  appended  to  Kelley  v.  Ohio  River  R.  Co.  (W.  Va.),  19  R.  R. 
R.  807,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  807;  foot-notes  appended  to 
Ammons  v.  Sout*hern  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  724;  Eller  v.  Carolina  &  W.  Ry.  Co.  (N.  Car.), 
18  R.  R.  R.  609,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  609. 
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judgment  was  entered.  The  plaintiffs  have  appealed  to  this 
court.  .  The  record  and  briefs  present  the  sole  question  as  to 
whether  or  not  a  recovery  can  be  had  for  mental  suffering  in  a 
case  of  this  kind. 

The  cutting^,  bruising,  or  disfiguring^  of  the  dead  body  of  a 
child  could  not  fail  to  cause  g^reat  mental  distress  to  those  re- 
sponsible for  its  existence,  and  whose  hopes  have  been  disap- 
pointed by  its  loss.  Indeed,  language  is  incapable  of  conveying 
the  pain  and  anguish  that  such  an  act  would  produce  in  the 
mind  of  a  tender  and  loving  parent.  But  when  done  either  ma- 
liciously or  negligently,  the  injury  is  on^  for  which  the  law  has 
failed  to  provide  compensation  in  dollars  and  cents,  and,  in  an- 
nouncing this  rule,  we  have  not  overlooked  the  declarations  to 
the  contrary  by  some  courts  of  high  standing.  These  decisions, 
however,  indicate  an  effort  to  interpolate  into  the  law  for  the 
punishment  of  a  wrong,  a  remedy  at  the  sacrifice  of  legal  prin- 
ciples, as  declared  by  the  judges  of  England,  from  whence  our 
rules  of  human  conduct  were  adopted,  and  still  obtain  in  this 
territory,  except  as  modified  by  statutory  enactment.  The  courts 
which  declare  the  right  to  recover  for  mental  anguish  in  a  case 
of  this  character  do  so  upon  the  assumption  that  a  human  corpse 
is  property ;  not  property  in  the  general  acceptation  of  that  term, 
but  a  sort  of  quasi  property — that  is,  that  it  so  resembles  property, 
in  the  right  of  the  relatives  to  control  and  direct  its  interment, 
and  to  have  it  kept  inviolate  from  negligent  or  malicious  injury, 
that  the  law  of  the  rights  of  property  and  the  remedy  for  th^ 
destruction  thereof  should  be  extended  to  such  cases,  measuring 
the  injury  and  compensation  by  the  mental  suffering  of  the 
living  occasioned  by  the  desecration  of  the  dead.  The  disposi- 
tion to  protect  the  bodies  of  the  departed,  as  indicated  by  these 
decisions,  appeals  to  our  higher  sensibilities,  but  the  rules  an- 
nounced by  these  courts  authorizing  recovery  for  mental  anguish 
alone  is,  in  our  opinion,  largely  the  result  of  sentiment,  and  is  in 
conflict  with  the  common  law  of  the  land.  It  is  true  that  in  some 
countries  the  bodies  of  deceased  persons  have  been  seized  and 
sold  for  debt,  and,  under  such  a  law,  they  would  be  property. 
Greatly  to  their  credit,  England  and  the  United  States  have 
always  considered  the  decent  burial  of  the  dead  of  more  im- 
portance than  the  payment  of  the  debtor's  claims. 

The  case  of  Burney  v.  Children's  Hospital  in  Boston  (Mass.) 
47  N.  E.  401,  61  Am.  St.  Rep.  273,  38  L.  R.  A.  413,  is  perhaps 
the  strongest  case  on  the  side  of  appellant.  The  court  said: 
"A  father  of  a  child,  who  is  its  natural  guardian,  has  such  a 
right  to  its  dead  body  that  he  may  maintain  an  action  against 
one  to  whom  he  intrusted  the  child  for  treatment,  and  who, 
without  his  consent,  performed  an  autopsy  on  the  dead  body.*' 
The  cases  cited  in  support  of  the  decision  just  referred  to  are 
not  in  point,  except  in  so  far  as  they  deal  with  the  right  of  the 
relatives  or  administrator  to  control,  care  for,  and  burv'  the 
dead  body.  They  do  not  suggest  a  remedy  in  a  court  of  law  for 
mental  suffering  as  a  result  of  an  infringement  of  those  rights. 
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The  case  of  Meagher  v.  Driscoll,  99  Mass.  281,  96  Am.  Dec.  759, 
cited  in  the  opinion,  did  not  involve  the  question  of  mutilation 
of  a  corpse.    The  defendant  had  entered  upon  the  lot  of  plaintiff 
in    a    cemetery  and  removed  therefrom   the   dead  body   of  his 
(plaintiil's)    child.     The  action  was  in  the  nature  of  trsepass 
quare  clausum  fre^t,  and  the  injury  was  to  the  plaintiff's  close, 
by  breaking  and  entering  and  digging  the  soil.    The  exhuming 
CI  the  dead  body,  and  what  was  done  with  it,  were  only  circum- 
stances which  the  jury  were  permitted  to  consider  in  determining 
a?  to  Mrhether  the  trespass  was  willful  or  characterized  by  gross 
carelessness.    In  the  opinion,  the  court  said:   "He  who  is  guilty 
of  a  willful  trespass,  or  one  characterized  by  gross  carelessness 
and  want  of  ordinary  attention  to  the  rights  of  another,  is  bound 
to  make  full  compensation.     In  such  circumstances,  the  natural 
injury  to  the  feelings  of  the  plaintiff  may  be  taken  into  consid- 
eration in  trespass  to  real  estate  as  well  as  in  other  actions  of 
tort."     The  court  expressly  held  that  a  dead  body  is  not  prop- 
erty and,  after  burial,  the  only  remedy  for  disturbing  it  is  an 
action    for   trespass   quare   clausum;    citing,    with   approval,   2 
Blackstone's  Comm.  429.    In  the  case  of  Beam  v,  Cleveland,  C, 
C.  &  St.  Louis  Ry.  Co.,  97  111.  App.  24,  it  was  held  that  one  can, 
where  he  pays  for  the  transportation  thereof,  recover  damages 
for  injury  to  the  remains  of  his  dead  brother,  occasioned  by  the 
negligence  of  the  railroad  company.     This  decision,  however,  is 
simply  a  statement  of  the  rule,  and  the  case  is  not  argued  from 
general   principles,   nor   is   it    supported   by   a   citation    of   au- 
thorities. 

Our  attention  has  also  been  directed  to  the  following  cases, 
which  sustain  the  doctrine  of  recovery  for  mental  anguish,  caused 
by  the  delay  in  shipment  of  or  injurv  to  a  dead  body:    Mattie 
Hale  V.  Bonner  et  al.  (Tex.)   17  S.  \V.  605,  14  L.  R.  A.  366. 
27  Am.  St.  Rep.  850;  Wells  Fargo  Express  Co.  v.  Fuller  (Tex. 
Civ.  App.)  35  S.  W.  824,  and  Louisville  &  Nashville  R.  R.  Co. 
V.  George  W.  Hull  (Ky.)  68  S.  W.  433.  57  L.  R.  A.  771.    In 
the  last  case  cited,  the  learned  justice  who  wrote  the  opinion 
said:    "The  right  to  recover  for  mental  anguish  for  failure  to 
deliver  a  telegram  in  the  class  of  cases  referred  to  [speaking  of 
the  failure  to  deliver  a  message  advising  the  partv  addressed  of 
the  death  of  a  near  relative!  was  upheld  in  Chapman  v.  Western 
Union  Tel.  Co.,  90  Ky.  265,   13  S.  W.  880,  and,  after  recon- 
sideration,  this   case   was   adhered   to   in   a   number   of   cases. 
*    *     *     No  sound  distinction  can  be  maintained  between  the 
telegraph  cases  and  this  case.    They  rest  upon  the  principle  that 
damages  naturally   resulting  from   a   wrongful  act,   and   fairly 
within  the  reasonable  contemplation  of  the  parties,  may  be  re- 
covered."    The  other  two   (Texas)   cases  cited  also  state  that 
they  involve  the  same  principle  as  the  telegraph  cases.     This 
conclusion  we  concede,  and  the  point  was  decided  by  this  court 
ag:ainst  the  contention  of  the  appellants  in  the  case  of  Butner  v 
Western  Union  Telegraph  Co.,  2  Okl.  234,  37  Pac.  1087.    The 
telegram   was   delivered  to  the   defendant   company   for  trans- 
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mission  to  plaintiff  and,  if  delivered,  would  have  informed  him 
of  the  death  of  his  daugfhter,  the  failure  of  which  prevented  him 
from  fi:ivin^  her  a  proper  burial;  he  not  having  heard  of  her 
death  until   two   days   thereafter.     Mr.   Justice   Burford    (now 
Chief  Justice)  wrote  the  opinion,  and  after  citing  and  reviewing 
tlie  authorities  (and  there  is  quite  a  larg^e  list  of  them)   says: 
"Damag^es  for  mental  pain  and  suffering  alone,  occasioned  by 
the  negligence  of  a  telegraph  company  in  failing  to  deliver  a 
message  announcing  the  death   of  a  relative,    cannot    be    re- 
covered."    And:    "If   the   authorities   holding   Ae   affirmative 
of  this  proposition  presented  uniformity  of  the  result  obtained, 
and  harmony  in  the  reasoning  attempted  in  support  of  it,  the 
array  would  be  formidable.    Their  force,  however,  is  weakened 
by   self-evident   disparity   of   reasoning  and   conflict   of    result. 
Some  hold  that  mental  anguish  is  not  a  cause  of  action,  but  is 
merely  a  dependent  incident  to  be  taken  into  consideration  in 
addition  to  pecuniary  damages  shown,  while  others  assert  that 
it  is  an  independent  cause  of  action,  a  distinct  element  of  dam- 
age.    Some  hold  that  negligence  sufficient  to  uphold  a  recovery 
must   be   willful;    others,   that   simple   negligence   will    suffice. 
Some  uphold  the  recovery  on  the  ground  of  punishment,  others 
upon  the  ground  of  compensation,  and  some  blend  both  grounds. 
This  conflict  exists  not  only  between  the  courts  of  the  different 
states  entertaining  this  view,  but  in  one  instance  is  exhibited  in 
the  decisions  of  a  single  state.    The  Supreme  Court  of  Texas, 
in  the  course  of  its  adjudications  upon  this  subject,  has  held 
both  the   affirmative  and  the  negative   of  all   the   propositions 
above  enumerated.     Numerous  other  conflicts  exist  among  die 
decisions  of  that  court,  notably  the  affirmance  and  the  denial 
of  the  rule  that    the    sendee,    before    he    can    recover,    must 
identify    himself    with    the    contract    of    transmission.      The 
Tennessee   and   Alabama   cases   are   not  authority  in    favor  of 
the  plaintiff's  position,  because  they  refuse  to  recognize  mental 
pain  as  an  element  of  damage.    They  hold  it  to  be  an  incident, 
merely,  to  be  taken  into  consideration  in  addition  to  pecuniary 
loss.     There  is  a  decided  weight  of  authority  against  the  right 
of  the  plaintiff  in  error  to  recover  for  mental  suffering." 

In  dealing  with  the  question  presented  we  have  no  reference 
to  dead  bodies  or  the  skeletons  thereof  which  have  been  by  law 
properly  appropriated  for  the  benefit  of  science ;  as,  for  instance, 
for  medical  schools,  and  other  institutions  of  learning.  That 
such  are  property  we  do  not  deny,  because  they  have  an  intrinsic 
value  for  a  particular  purpose ;  nor  do  the  authorities  cited  have 
reference  to  such  cases.  They  deal  with  cases  where  the  re- 
mains were  either  intended  for  burial,  or  where  they  were  dis- 
turbed after  having  been  consigned  to  the  grave.  The  position 
in  which  the  courts  declare  the  right  by  reason  of  the  quasi 
property  interest  of  the  relative  in  them  is  the  only  one  which 
can  be  supported  by  any  degree  of  logic;  but  those  courts  fail 
to  recognize  that  the  dead  body  of  a  near  relative,  neither  by 
the  natural  law  of  mankind,  by  the  common  law  of  England, 
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nor  by  the  statutory  law  of  most  of  the  states,  may  not  be  sold 
for  personal  gain  or  disposed  of  in  any  manner  except  to  bury 
it  decently  and  respectfully.    It  is  intrusted  to  his  care  for  that 
one  particular  purpose,  and,  should  he  violate  the  duty  imposed 
by  law,  he  may  be  punished  as  for  crime.    As  has  been  correctly 
said:    **A  dead  body  belong^s  to  no  one,  and  is  therefore  under 
the   protection  of  the  public."     The  case  of  Foley  v.   Phelps 
(Sup.)  37  N.  Y.  Supp.  471,  holds  that  one  may  recover  for  the 
mutilation  of  a  dead  body,  not  on  the  ground  that  there  is  a 
quasi   property  interest  therein,  but  because  such  an  act  is  a 
violation  of  the  lefi:al  rigfht  of  the  relative  to  have  the  body  in 
the  condition  in  which  it  was  when  life  left  it,  and  that  there  is  a 
remedy  at  law  for  the  interference  of  every  leg^al  rig^ht ;  and  the 
opinion  conveys  the  idea  that  damages  may  be  recovered  for 
such    invasion.     We   cannot   concur   with   these   views.     That 
equity  will  aid  one  in  the  enjoyment  of  every  legal  right,  by 
injunction  or  by  some  other  remedy  known  to  that  branch  of 
the  law,  if  the  party  has  no  adequate  legal  remedy,  we  frankly 
concede;  but  we  strenuously  contend  that  there  are  legal  rights 
for  the  violation  of  which  one  cannot  recover  in  damages.     It 
requires  but  brief  reflection  to  conceive  of  many  such  cases. 
There  is  no  difference  in  principle  between  a  recovery  of  a  parent 
for  mental  pain  and  suffering,  caused  by  the  death  of  a  child 
from  personal  injury,  and  a  recovery  for  such  pain  and  suffering 
as  a  result  of  the  mutilation  of  its  body  after  death.    Such  right>- 
in  the  first  class  of  cases,  except  where  authorized  by  statute, 
has  been  denied  by  the  current  weight  of  authorities.     Lazelle 
V,  Town  of  Newfane  (Vt.)  41  Atl.  511;  Oakes  v.  Maine  Cent. 
Ry.  Co.   (Me.)  49  Atl.  418;  Knoxville,  C.  G.  &  L.  R.  Co.  v^ 
Wyrick   (Tenn.  Sup.)   42  S.  W.  434;  Railroad  Co.  v,  Butler,. 
57  Pa.  335-338;  Barth  v.  Kansas  City  El.  Ry.  Co.   (Mo.)  44 
S.  W.  778.     In  fact,  if  not  authorized  by  statute,  there  is  no 
right  in  the  personal  representative  to  recover  for  personal  in- 
jury after  the  death  of  the  injured.    But  by  legislative  enactment 
the  compensation  allowed  for  the  wrongful  or  negligent  killing* 
of  a  child  is  an  amount  which  will  compensate  for  the  actual  loss; 
.    of  its  services  and  the  expenses  made  necessary  by  the  injury. 
In   addition   to   this,   exemplary   damages   may   be   allowed   in 
certain  circumstances,  but  such  damages  are  intended  as  a  pun- 
ishment for  the  wrong  done,  and  not  for  injury  to  the  feelings 
of  the  parent.    St.  Okl.  1893,  §  2617. 

The  courts  have  always  been  quick  to  grant  relief,  not  only 
for  the  protection  of  the  dead,  but  also  for  the  protection  of  the 
rights  of  the  living  in  relation  thereto.  In  one  state,  mandamus 
was  issued  to  compel  the  surrender  of  a  dead  body;  in  others, 
injunction  has  furnished  the  needed  remedy.  Not  because  of 
the  interference  with  the  property  of  another;  it  was  because  a 
right  both  natural  and  legal  had  been  invaded ;  and,  as  we  have 
already  said,  equity  will  always  aid  one  in  the  enjoyment  of  a 
legal  right,   even   though  no  property   interests  are   involved^ 
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Pierce  v.  Proprietors  of  Swan  Point  Cemetery,  10  R.  I.  227, 
14  Am.  Rep.  667.  In  the  case  of  Griffith  v.  Charlotte,  Columbia 
&  Aug^usta  Railroad  Company,  23  S.  C.  25,  55  Am.  Rep.  1,  the 
court  said :  "An  administrator  cannot  maintain  an  action  for  the 
negfli^ent  or  willful  mutilation  of  the  dead  body  of  the  intestate, 
but  he  may  sue  for  injury  to  the  wearing  apparel" — citing-  from 
Blackstone,  vol.  2,  p.  429,  wherein  he  says:  "Thoug^h  the  heir 
has  a  property  in  the  monuments  and  escutcheons  of  his  an- 
cestors, yet  he  has  none  in  their  bodies  or  ashes,"  and  from 
Bishop's  Criminal  Law,  §  792 :  "There  can  be  no  property  in  a 
person  deceased;  consequently,  larceny  cannot  be  committed  of 
his  body,  but  it  can  be  of  the  clothes  found  upon  the  body,  or 
of  the  shroud."  The  same  rule  is  stated  in  13  Cyc.  p.  280: 
"Since  at  common  law  there  can  be  no  such  thing-  as  property 
in  human  remains,  no  action  for  civil  damages  will  lie  for  an 
injury  to  a  dead  body" — citing  authorities,  both  English  and 
American. 

Where  a  corpse  is  mutilated  before  or  after  burial,  in  such  a 
way  as  to  render  necessary  the  •  expenditure  of  extra  money  or 
labor  in  caring  for  it,  or  where  injury  is  done  to  the  coffin  or 
clothes,  the  actual  damages  sustained  may  be  recovered,   and 
this  rule  was  applied  in  the  case  at  bar ;  but,  after  carefully  con- 
sidering all  of  the  authorities  at  our  command,  we  are  firmly 
convinced  that  no  recovery  can  be  had  for  mental  pain  and  an- 
guish caused  by  the  negligent  mutilation  of  such  body.     Nor 
are  we  inclined  to  criticise,  as  some  other  courts  have  done,  the 
failure  of  the  lawmaking  power  to  provide  for  recovery  in  such 
a  case.     The  Legislature  are  the  judges  of  the  expediency  of 
such  a  law,  and  on  that  question  minds  might  differ,  for  the  legal 
wrong,   as   we  have   observed,   is  against   the  public,   and  not 
against  the  individual.    The  perpetrator  of  such  a  crime  zf^inst 
public   decency   should   not   escape   severe   punishment,   as   we 
should  tenderly  care  for  the  dead. 

We,  in  a  measure,  appreciate  the  feelings  of  the  appellants 
over  the  misfortune  which  occurred,  but  we  have  taken  the  law 
as  it  is,  and  arrived  at  the  conclusions  expressed  from  a  con- 
sideration of  the  legal  principles  and  authorities  bearing  upon 
the  issue  involved;  and  we  are  satisfied  that  the  judgment  of 
the  lower  court  should  be  affirmed  at  the  cost  of  appellants.  It 
is  so  ordered.  All  the  justices  concurring,  except  Beauchamp, 
J.,  who  presided  at  the  trial  below,  not  sitting,  and  HainER  and 
Pancoast,  JJ.,  dissenting. 


Vot  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        595 


Brown  v.  Oregon  R.  &  Navigation  Co. 

(Supreme  Court  of  Washington,  Feb.  26,  1906.) 

[84  Pac.  Rep.  400.] 

jcnce — Contributory  Negligence — ^Necessity  of  Plea.* — The 
want  of  a  plea  of  contributory  negligence  does  not  preclude  the  court 
from  aw^arding  a  nonsuit,  where  plaintiff's  evidence  so  conclusively 
shows  contributory  negligence  that  the  court  would  grant  a  new  trial 
in  case  of  a  verdict  in  favor  of  plaintiff. 

Railroads — Firea — ^Action — In8tniction8.t — ^Where^  in  an  action 
against  a  railroad  for  damages  from  fire  communicated  to  plaintiff's 
bam  from  defendant's  right  of  way,  it  appeared  that  for  a  day  or  two 
before  the  burning  of  the  barn  plaintiff  knew  of  the  fire  on  the 
right  of  way,  and  that  he  had  left  a  door  of  bis  barn  open  toward 
the  fire,  it  was  proper  for  the  court  to  instruct  that  the  jury  might  find 
plaintiff  precluded  from  recovery  by  contributory  negligence,  though 
there  was  no  plea  thereof. 

*For   the  authorities  in  this  series   on  the  question  whether  it  is 
necessary  to  plead  contributory  negligence,  see  Engelking  v.  Kansas 
City,  Ft.  S.  &  M.  R.  Co.  (Mo.),  17  R.  R.  R.  800,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  800  (defendant  could  take  advantage  of  contributory  neg- 
ligence appearing  from  plaintiff's  evidence,  although  pleas  of  contrib- 
utory negligence  had  been  stricken  out);  Orient  Ins.  Co.  v.  Northern 
Pac.  Ry.  Co.  (Mont.),  16  R.  R.  R.  207,  39  Am.  &  Eng.  R.  Cas.,  N.  S., 
207    (must   be   pleaded   although    denied    in    complaint) ;     Louisville 
&  N.  R,  Co.  V.  Paynter's  Adm'x  (Ky.),  14  R.  R.  R.  140,  37  Am.  &  Eng. 
R.  Cas.,  N.  S.,  140;  Mobile,  etc.,  R.   Co.  v.  Bromberg  (Ala.),  14  R. 
R.  R.  823,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  823  (plea  that  negligence  of 
plaintiff's   intestate   proximately  caused    his   injuries    is   insufficient); 
Chaney  v.  Louisiana  &  M.  R.  R.  Co.  (Mo.),  8  R.  R.  R.  333,  31  Am.  & 
Eng.  R.  Cas.,  N.  S.,  333  (direction  of  verdict  because  of  contributory 
negligence  of  passenger,  not  pleaded  but,  appearing  from  his  own 
evidence);  Cogdell  v.  Wilmington  &  W.  R.  Co.   (N.   Car.),  8   R.   R. 
R,  487,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  487  (averments  that  plaintiff's 
intestate's  death  was  not  caused  by  defendant's  negligence,  but  by  his 
own  negligence,  is  not  sufficient  to  raise  the  defense  of  contributory 
negKgence);  Scott  v.  Seaboard  Air  Line  Ry.  Co.  (S.  Car.),  9  R.  R.  R. 
148,  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  148  (general  averment  of  insuf- 
ficient); Alabama  G.  S.  R.  Co.  v.  Brooks  (Ala.),  6  R.  R.  R.  375,  29 
Am.  &  Eng.  R.  Cas.,  N.  S.,  375  (insufficiency  of  plea  of  obvious  dan- 
ger); International  &  G.  N.  R.  Co.  v.  Locke  (Tex.),  2  R.  R.  R.  754, 
25  Am.  &  Eng.   R.  Cas.,  N.  S..  754  (instruction  based  on  facts  not 
pleaded  as  contributory  negligence  was  properly  refused;  note,  14  Am. 
&  Eng.   R.   Cas.,  N.   S.,  289   (nonsuit  where  contributory  negligence 
appears  in  declaration);  Illinois  C.  R.  Co.  v.  Davis  (Tenn.),  18  Am. 
&  Eng.  R.  Cas.,  N.  S.,  708  (contributory  negligence  must  be  pleaded) ; 
Hughes  V.  Chicago  &  A.  R.  Co.  (Mo.),  2  Am.  &  Eng.  R.  Cas.,  N.  S., 
284  (must  be  set  up  in  defense);  Alabama,  G.  S.  R.  Co.  v.  Burgess 
(Ala.),  10  Am.  &  Eng.  R.  Cas.,  N.  S..  835;  Alabama,  etc.,  R.  Co.  v. 
Roach  (Ala.),  5  Am.  &  Eng.  R.  Cas.,  N.  S.,  705;  Johnson  v,  Louisville 
&  N.  R.  Co.  (Ala.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  300  (plea  was  too 
general);  Smith  v.  Southern  Ry.  Co.   (N.   Car.),  23  Am.   &  Eng.   R. 
Cas.,  N.  S.,  777  (defense  of  contributory  negligence  must  be  pleaded 
by  answer,  and  cannot  be  raised  by  demurrer);  Woodward  Iron  Co. 
V.  Andrews  (Ala.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  755;  Chicago,  B.  & 
Q.  R.  Co.  V.  Oyster  (Neb.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  655  (suf- 
ficiency of  general  allegation). 

tFor  the  authorities  in  this  series  on  the  subject  of  contributory 
negligence  of  owners  of  property  set  on  fire  by  sparks  from  locomo- 
tives, see  foot-notes  appended  to  St.  Louis  &  S.  F.  R.  Co.  v.  League 
(Kan.),  17  R.  R.  R.  772,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  772. 
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Appeal  from  Superior  Court,  Spokane  0>unty;  Wm.  A. 
Huneke,  Judfi:e. 

Action  by  David  Brown  against  the  Oregon  Railroad  &  Navi- 
gation Company.  Judgment  in  favor  of  defendant,  and  it  ap- 
peals from  an  order  granting  a  new  trial.    Reversed. 

W,  W.  Cotton,  Arthur  C.  Spencer,  and  Samuel  R.  Stern,  for 
appellant. 

W.  C.  Jones,  for  respondent. 

Dunbar,  J.  This  is  an  action  to  recover  for  damag^es  alleged 
to  have  been  occasioned  to  respondent's  property  by  fire  claimed 
to  have  been  set  on  the  ri^ht  of  way  of  the  appellant,  opposite 
to  the  barn  of  respondent,  in  Kootenai  county,  Idaho.  The  rig^ht 
of  way  was  on  one  side  of  the  Coeur  d'Alene  river  and  the  bam 
on  the  other;  the  bam  beings  a  few  feet  from  the  banks  of  the 
river  and  the  rig^ht  of  way  close  to  the  banks  of  the  river,  the 
river  being,  as  we  are  able  to  gather  from  the  testimony,  from 
ISO  to  200  feet  wide.  The  complaint  alleged  the  negligence  of 
the  defendant  in  burning  its  right  of  way  without  taking  care 
of  its  fire,  and  the  damage  to  the  plaintiff  by  reason  of  the  bam 
being  burned  by  sparks  blowing  from  the  fire  to  the  bam.  Upon 
the  trial  of  the  cause,  verdict  was  rendered  for  the  defendant. 
At  least,  we  presume  such  a  verdict  was  rendered.  It  does  not 
appear  in  the  record,  but  both  appellant  and  respondent  having 
argued  the  case  on  that  theory,  we  have  assumed  that  the  verdict 
was  as  is  alleged.  A  motion  for  retrial  was  granted,  upon  the 
ground,  as  stated  by  the  court,  of  error  in  instructing  in  relation 
to  the  negligence  of  the  respondent,  and  upon  no  other  ground. 
This  appears  by  a  supplemental  statement  incorporated  in  the 
record. 

The  instruction  was  as  follows:  *'I  instmct  you  further  that 
if  the  plaintiff  knew  of  the  existence  of  the  fire  on  the  land 
opposite  the  barn  adjoining  along  the  right  of  way  before  the 
same  was  communicated  to  his  barn,  and  if  in  the  exercise  of 
ordinary  care  he  had  reason  to  believe  that  there  was  danger  of 
its  being  communicated  to  his  barn,  then  it  is  his  duty  to  use 
ordinary  care  to  prevent  the  fire  from  being  communicated  to 
his  bam;  that  it  is  his  duty  to  either  put  the  fire  out  himself 
or  to  communicate  with  the  defendant  or  its  employees,  if  he 
could.  It  was  in  the  way  of  ordinary  care,  and  if  he  failed  to 
use  ordinary  care  for  the  protection  of  his  own  property  against 
destruction  by  fire,  then  the  plaintiff  cannot  recover." 

It  is  contended  by  the  respondent  that  there  is  no  question  of 
contributory  negligence  in  this  case,  and  that  there  was  no 
duty  devolving  upon  the  respondent  in  the  premises,  and  that, 
therefore,  the  instruction  had  no  proper  place  in  the  case,  and 
should  not  have  been  given.  The  appellant  cites  cases  from  a 
great  many  different  jurisdictions,  to  the  effect,  that,  notwith- 
standing the  fact  that  in  jurisdictions  where  contributory  negli- 
gence is  an  affirmative  defense,  as  in  this  state,  it  is  proper  to 
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submit  to  the  jury  the  question  whether  or  not  the  respondent 
exercised    ordinary  care  in  protecting^  his  own  property,  even 
thougfh  no  plea  of  contributory  ne^li^ence  has  been  set  up  by  the 
defendant  in  its  answer.    These  authorities,  it  is  claimed  by  the 
respondent,  are  not  in  point.    But  we  are  forced  to  the  conclu- 
sion that  they  are  directly  in  point — sl  grreat  many  of  them;  and 
without  reviewing:  them  generally,  that  the  rule  is  as  stated  in 
Bunnell  z/.  Rio  Grande,  etc.,  Ry.  Co.  (Utah)  44  Pac.  927,  where 
the  court  says:   "Generally,  contributory  negfligence  is  a  matter 
of  defense,  and  must  be  alleged  and  proven  by  the  defendant; 
but  where  the  testimony  on  the  part  of  the  plaintiff,  who  seeks 
to  recover  damages  for  injuries  resulting  from  negligence,  shows 
conclusively  that  his  own  negligence  or  want  of  ordinary  care  was 
the  proximate  cause  of  the  injury,  he  will  not  be  permitted  to  re- 
cover, even  though  the  answer  contains  no  averment  of  contribu- 
tory neg^ligence."    And  it  is  the  general  rule  that  the  want  of  a 
plea  of  contributory  negligence  will  not  preclude  the  trial  court 
from   awarding  nonsuit,  when  the  evidence  introduced  by  the 
plaintiff  establishes  a  defense  so  conclusive 'in  this  respect  that 
the  court  will  grant  a  new  trial  in  case  of  a  verdict  in  his  favor 
upon  like  evidence. 

If  this  be  true,  then  we  see  no  inconsistency  in  the  court  sub- 
mitting to  the  jury  questions  of  fact  which,  if  established  as  facts, 
would  preclude  the  plaintiff  from  recovering.  This  was  all  that 
was  done  in  this  case.  There  was  testimony  on  the  part  of  the 
plaintiff  to  the  effect  that  he  had  known  for  a  day  or  two  of  this 
fire  raging  on  the  right  of  way  opposite  his  bam ;  especially  knew 
of  it  that  morning ;  and  that  he  had  left  open  a  door  14  feet  wide 
which  looked  toward  the  fire;  and,  while  the  court  in  this  case 
did  not  go  so  far  as  to  say  that  these  would  be  such  acts  and 
omissions  on  the  part  of  the  plaintiff  as  would  prevent  him  from 
recovering,  it  left  it  to  the  jury  to  determine  whether  such  acts  in 
their  judgment  showed  the  lack  of  the  exercise  of  ordinary  care. 
We  are  unable  to  discover  any  error  in  the  instruction,  and  the 
judgment  will  therefore  be  reversed,  with  instructions  to  the 
trial  court  to  deny  the  motion  for  a  new  trial,  and  enter  judgment 
on  the  verdict. 

Mount,  C.  J.,  and  Hadley,  Fullerton,  Crow,  and  Root,  JJ., 
concur. 
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Stacey  v.  Haverhill,  G.  &  D.  St.  Ry.  Co. 

(Supreme  Judicial  Court  of  Masss^chusetts,  Essex,  April  3,  1906.) 

[77  N.  E.  Rep.  714.] 

Street  Railroads — Operation — ^Injuries  to  Hone  and  Vefaicle — Con- 
tributory Negligence  of  Owner. — Where,  the  owner  of  a  horse  and  ve- 
hicle left  them  on  a  street  beside  a  street  railway  unfastened  in  any 
way  when  he  knew  a  car  w^s  about  due  and  remained  in  a  house 
where  he  did  not  see  them  for  about  10  minutes,  he  was  guilty  of 
neRli^ence  barring  a  rijjht  to  recover  for  injuries  to  them. 

Exceptions  from  Superior  Court,  Essex  County;  Chas.  A. 
DeCourcy,  Judge. 

Action  by  Henry  L.  Stacey  against  the  Haverhill,  Georgetown 
&  Danvers  Street  Railway  Company.  Verdict  for  plaintiff,  and 
defendant  excepts.     Exceptions  sustained. 

John  J,  Ryan,  for  plaintiff. 

Chas.  H.  Poor  and  Edmund  B.  Fuller,  for  defendant. 

Lathrop,  J.    If  we  assume  in  favor  of  the  plaintiff  that  there 
was  some  evidence  of  negligence  on  the  part  of  the  defendant's 
motorman  in  not  stopping  the  car  sooner  than  he  did,  we  are  of 
opinion  that  the  plaintiff  did  not  sustain  the  burden  of  proof, 
which  was  upon  him,  of  showing  that  he  himself  was   in  the 
exercise  of  due  care,  in  leaving  the  horse  unfastened  in  any  way 
for  10  minutes  by  the  side  of  a  street,  when  he  knew  that  a  car 
was  about  due.    The  plaintiff  sometimes  used  a  weight,  and  it  is 
evident  that  if  one  had  been  used  in  this  case  the  accident  might 
not  have  happened.     While  there  was  evidence  that  the  horse 
was  kind,  easily  managed,  and  not  afraid*  of  cars,  yet  the  acci- 
dent was  caused  not  by  the  horse  being  frightened,  but  by  his 
wandering  across  the  street  and  the  trade  of  the  defendant,  and 
grazing  upon  some  trees,  leaving  the  wagon  upon  the  track. 
During  the   10  minutes  while  the  plaintiff  was  absent,  he  re- 
mained in  a  house,  during  which  time  he  did  nothing  with  ref- 
erence to  the  horse,  nor  did  he  see  the  horse.    The  case  differs 
from  Southworth  v.  Old  Colony  &  Newport  Railway,  105  Mass. 
342,  7  Am.  Rep.  528,  upon  which  the  plaintiff  chiefly  relies.    In 
that  case  the  driver  was  not  accustomed  to  hitch  his  horse,  and 
was  absent  only  four  or  five  minutes.    The  street  where  he  left 
the  horse  was  not  one  where  cars  were  passing.     The  railroad 
crossing  was  on  another  street,  and  from  50  to  100  rods  distant 
from  the  place  where  the  horse  was  left.     We  do  not  intencf 
to  decide  that  momentarily  leaving  a  horse  unhitched  upon  a 
street,  is  negligence  as  a  matter  of  law;  but  we  are  of  opinion 
that  under  the  circumstances  of  the  case  before  us,  the  instruc- 
tion requested  should  have  been  given. 

Exceptions  sustained. 
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Keller  v,  Philadelphia  &  R.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  Feb.  26,  1906.) 

[63  Atl.  Rep.  413.] 

Railroads — ^Injury  to  Person  on  Track— Tretpaster.— A  pedestrian 
on  a  public  street  does  not  become  a  trespasser  merely  because  the 
city  has  granted  to  a  railroad  company  the  privilege  of  temporarily 
laying  a  track  thereon  for  its  convenience. 

Same — ^Negligence — Evidence. — In  an  action  by  a  boy  against  a 
railroad  company  for  personal  injuries  received  while  walking  near 
the  track  of  a  railroad  temporarily  laid  on  a  street,  held,  that  there 
is  no  evidence  to  show  negligence  on  the  part  of  defendant. 

Same — Duty  to  Signal.— -There  is  no  imperative  duty  resting  on  a 
railroad  company,  running  its  trains  over  tracks  on  a  public  street,  to 
continuously  give  danger  signals. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Charles  Keller  and  Edwin  Keller,  by  his  father  and 
next  friend,  Charles  Keller,  against  the  Philadelphia  &  Readings 
Railway  Company.  Verdict  for  Charles  Keller  for  $2,500  and 
for  Edwin  Keller  for  $18,000.  Judgement  for  defendant  notwith- 
standing the  verdict,  and  plaintiffs  appeal.     Affirmed. 

Arp:ued  before  Mitchell,  C.  J.,  and  Brown,  Mestrezat, 
Potter,  Elkin,  and  Stewart,  JJ. 

A,  S.  L,  Shields,  for  appellants, 
Gavin  W.  Hart,  for  appellee. 

Elkin,  J.    We  cannot  accept  as  sound  the  contention  of  ap- 
pellee that  the  injured  boy  was  a  trespasser.    Hamilton  street  is 
a  public  hig^hway,  the  use  of  which  could  be  enjoyed  by  pedes- 
trians, drivers  of  teams,  and  the  defendant  company,  each  having 
due  regfard  for  the  rights  and  privileges  of  others.     Neither 
appellant  nor  appellee,  nor  .any  one  else,  could  make  use  of  the 
street  in  disregard  of  the  rights  of  others  lawfully  on  the  same. 
When  the  boy  stepped  from  the  pavement  on  the  street  in  the 
middle  of  the  square  his  risks  were  increased,  and  in  the  case 
of  an  adult  person  it  would  be  his  duty  to  exercise  greater  care. 
It  would  be  a  harsh  rule  to  hold  that  a  pedestrian  on  a  street, 
where  he  ordinarily  had  a  right  to  be,  should  become  a  tres- 
passer because  the  city  had  granted  a  railroad  company  the 
privilege   of  temporarily   laying  a  track  thereon   for  its   con- 
venience and  benefit.     The  temporary  construction  and  use  of 
the  track  in  the  center  of  the  street  by  appellee  did  not  change 
the  general  purposes  for  which  the  street  was  intended,  nor  did 
it  deprive  appellant  of  his  right  to  use  the  same.     The  cases 
cited  holding  children  to  be  trespassers  are  not  applicable  to  the 
facts  of  the  present  case.     The  negligence  alleged  in  this  case 
is  that  the  train  was  running  at  an  unusually  high  rate  of  speed 
without  giving  proper  danger  signals.    The  evidence  in  support 
of  these  allegations  is  meager,  indefinite,  and  inconclusive.    One 
witness  estimated  the  rate  of  speed  to  be  10  or  12  miles  an  hour. 
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Another  testified  "it  was  Roin^  less  than  eight  miles  an  hour" 
and  "might  have  been  going  only  six,  four,  or  five,"  while 
others  did  not  fix  any  rate.  The  evidence  did  not  show  what 
was  the  usual  rate  of  speed  at  this  point,  nor  do  we  think  such 
facts  were  established  as  to  permit  a  jury  to  draw  the  inference 
that  the  rate  was  unusual.  The  case,  however,  does  not  depend 
upon  a  determination  of  the  question  whether  the  train  was 
running  at  an  unusual  rate  of  speed.  It  was  the  duty  of  appellee 
to  exercise  proper  care  no  matter  whether  the  train  was  runnings 
5..  6,  8,  or  10  miles  an  hour. 

This  brings  us  to  a  consideration  of  the  controlling  question 
raised  by  this  appeal.     Did  appellee  do  anything  it  should  not 
have  done,  or  did  it  fail  to  do  anything  it  should  have  done  in 
the  performance  of  its  duty  to  appellant?     No  neglig-ence   of 
commission  is  charged,  but  it  is  contended  that  appellee   failed 
to  give  warning  by  ringing  a  bell  or  blowing  a  whistle  and  the 
omission  of  these  duties  shows  want  of  care.     Failure  to  per- 
form  these   alleged    duties   under   the   circumstances    was    not 
negligence  per  se.    The  appellee  was  under  no  imperative  duty 
to  continuously  give  danger  signals  while  running  its  train  over 
the  track  on  the  street.    It  was  the  duty  of  the  engineer  to  look 
ahead  and  if  he  saw  drivers  of  vehicles  or  pedestrians  in  a  place 
of  danger,  to  give  them  warning  of  the  approaching  train  by 
proper  signals.    There  is  no  evidence  to  show  that  the  engineer 
was  or  was  not  looking  ahead.    In  the  absence  of  evidence,  the 
presumption  of  law  is  that  he  was  doing  his  duty.    We  must  then 
proceed  on  the  assumption  that  the  engineer  was  looking  ahead 
and  performing  his  duty  in  this  respect.     If  he  was   looking 
ahead,  as  he  is  presumed  to  have  been,  could  or  should  he  have 
seen  the  boy  in  time  to  give  danger  signals  and  avoid  the  acci- 
dent?    If  he  could  it  was  his  duty  to  do  so,  and   failure  to 
perform  such  duty  is  negligence,  and  appellee  would  be  liable  in 
damages  for  injuries  caused  thereby.     The  train  was  running 
west  in  the  same  direction  the  boy  was  walking.    The  boy  had 
been  walking  on  the  sidewalk,  but  near  the  middle  of  the  square 
he  left  the  pavement  and  stepped  on  the  street,  thus  placing 
himself  nearer  to  the  moving  train.    He  walked  along  the  street 
about  nine  feet  before  he  was  struck.     There  is  no  evidence 
that  the  engineer  saw  him,  either  on  the  pavement  or  the  street, 
but  even  if  it  be  conceded  that  he  did  see  or  should  have  seen 
the  boy  while  walking  on  the  pavement  or  at  the  time  he  stepped 
on  the  street,  we  cannot  say  that  he  failed  in  the  performance  of 
any  duty  he  owed  him.     The  engineer  was  not  bound  to  take 
notice  that  the  boy  might  suddenly  leave  the  sidewalk  or  street 
where  he  was  safe  and  run  into  a  place  of  danger.     When  he 
stepped  from  the  pavement  on  the  planked  street  to  continue 
his  journey  he  had  four  and  one-half  feet  to  walk  on  between 
the  curb  and  the  first  rail  of  defendant's  track,  so  that  even 
allowing  for  the  overhang  of  the  freight  cars  he  had  a  safe  place 
on  the  street  to  walk  alongside  of  the  train.    If  the  engineer  saw 
him  while  he  was  walking  at  a  safe  place  on  the  pavement  or 
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street,  and  of  this  there  is  no  evidence,  he  was  not  required  to  act 
on  the  assumption  that  the  boy  would  step  in  front  of  or  into  a 
moving:  train.     As  has  been  said,  the  testimony  does  not  show 
that  the  engineer  saw  him  or  should  have  seen  him  in  time  to 
avoid  the   accident.     The  boy  says  the  eng^ine  and  tender  had 
passed  him  safely  and  he  was  struck  by  a  box  car  in  the  train. 
Just  how    far  the  engine  was  away  from  him  at  the  time  he 
stepped  on  the  street  does  not  appear.    It  did  appear  that  the  boy 
walked  nine  feet  on  the  street  after  he  stepped  from  the  pave- 
ment.    It  also  appeared  that  the  engine  and  tender  had  safely 
passed  him  before  he  was  struck  by  the  box  car.    The  reasonable 
inference  from  these  facts  is  that  the  boy  stepped  on  the  street 
just  about  the  time  the  head  of  the  engine  came  near  that  point. 
He  would  then  be  in  a  position  similar  to  that  of  a  child  who 
suddenly  runs  into  the  side  or  in  front  of  a  moving  car.    It  has 
been  uniformly  held  in  such  cases  that  there  can  be  no  recovery. 
Philadelphia  &  Reading  R.  R.  Co.  v,  Spearen,  47  Pa.  300,  86 
Am.  Dec.  544 ;  Kline  v.  Traction  Co.,  181  Pa.  276,  37  Atl.  522 ; 
Callary  v.  Transit  Co.,  185  Pa.  176,  39  Atl.  813;  Miller  v.  Union 
Traction  Co.,  198  Pa.  639,  48  Atl.  864 ;  Sontgen  v.  Railway  Com- 
pany, 213  Pa.  114,  62  Atl.  523.    The  appellants  have  failed  to 
show  any   negligence  of  appellee  such  as  to  make  it  liable  in 
damages  for  the  injuries  complained  of. 
Judgment  affirmed. 


Standen  z/.  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  Feb.  26,  1906.) 

[63  Atl.  Rep.  467.] 

Appeal — Review — Instructiono — Failure  to  Instruct. — ^Where  the 
evidence  in  an  action  for  personal  injuries  is  conflicting,  defendant 
cannot  complain  of  a  Uck  of  instruction  as  to  the  weight  of  testimony 
of  interested  and  disinterested  witnesses,  where  he  did  not  make  a 
request  therefor. 

Husband  and  Wife — ^Injuries  to  Wife — Damages.* — In  an  action  by 
a  husband  and  wife  to  recover  for  injuries  to  the  wife,  the  husband 
can  show  the  v^iue  of  the  wife's  services  in  his  business  as  florist,  as 
an  element  of  damage  to  him. 

Same — Earnings  of  Wife — Rights  of  Husband. — Act  June  8,  1893 
(P.  L.  344),  vestmg.in  a  married  woman  all  earnings  acquired  by  her 
in  carrying  on  any  separate  business,  does  'not  deprive  the  husband 
oi  his  oommon-law  right  to  the  earnings  or  services  of  his  wife  ren- 
dered by  her  in  and  about  their  domestic  affairs  or  his  business,  and* 
in  the  absence  of  an  agreement  to  the  contrary,  such  earnings  belong 
to  the  husband. 

*For  the  authorities  in  this  series  on  the  subject  of  the  elements  of 
damages  recoverable  by  husband  or  wife  for  death  or  injuries  to  the 
other,  see  foot-note  appended  to  Birmingham  Southern  R.  Co.  v. 
Untner  (Ala.),  16  R.  R.  R.  225,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  225; 
foot-notes  appended  to  Denver  &  R.  G.  R.  Co.  v.  Gunning  (Colo.),  15 
R.  R.  R.  842,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  842. 
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Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Henry  G.  Standen  and  Ruth  Standen  a^inst  the 
Pennsylvania  Railroad  Company.  Verdicts  for  plaintiffs.  Ver- 
dict for  Ruth  Standen  was  paid,  and  from  judgement  in  favor 
of  Henry  G.  Standen,  defendant  appeals.    Affirmed. 

At  the  trial,  the  plaintiff  offered  evidence  which  tended  to 
show  that  on  Au^st  3,  1901,  she  was  injured  at  the  Haverford 
station  of  the  defendant  by  a  sudden  jolt  and  start  of  the  train 
when  she  was  attempting  to  alight.    Mrs.  Standen  lived  with  her 
husband  at  Haverford  in  a  house  connected  with  ^eenhouses  in 
which  her  husband  conducted  a  florist  business.     The  evidence 
showed  that  the  plaintiff  Mrs.  Standen  assisted  her  husband  in 
this  business.     When  Henry  G.  Standen  was  on  the  stand,  he 
was  asked  this  question:     "Q.    To  what  extent  was  your  wife 
able  to  be  of  assistance  or  of  service  to  you  ?    Mr.  Barnes :    I  ask 
for  an  offer  what  they  propose  to  prove.    Mr.  Porter :    We  offer 
to  prove  by  this  part  of  the  testimony  and  by  this  witness  on  the 
stand  that  his  wife,  previous  to  the  accident,  was  of  service  to 
him,  or  to  what  extent  she  was  an  aid,  comfort,  and  of  assistance 
to  him.    Mr.  Wiler:    Q.   Now,  Mr.  Standen,  to  what  extent  was 
your  wife  able  to  be  of  assistance  or  of  service  to  you  ?    A.    She 
would  do  her  own  household  duties — do  her  own  washing  and 
ironingf — and  while  I  was  not  working;  she  would  attend  to  the 
g^reenhouse;  yes,  and  pot  plants  and  hybridize  seed  and  propa^te 
and  make  cuttings,  and  from  the  knowledgfe  I  obtained  during^ 
my  seven  years'  service  in  the  royal  nurseries  in  England —    Mr. 
Barnes:   I  now  object  to  the  immediately  preceding  part  and  as 
to  what  the  witness  is  about  to  say ;  and  I  move  that  so  much  of 
the  answer  be  stricken  out  as  applies  to  the  duration  of  the  work 
by  the  wife  in  their  combined  business.     (Objection  overruled, 
and  motion  refused.     Exception  for  defendant.)     Mr.  Barnes: 
Q.   Now,  there  is  included  in  this  sum  of  money  which  you  have 
named  an  extra  man  or  men?    A.    Extra  man.    Q.    Man?    A. 
Yes.    Q.  $1,676.66?    A.   Yes;  that  is  wages  I  paid  to  the  extra 
man  taking  Mrs.  Standen's  place  in  the  greenhouse.    Mr.  Barnes : 
If  the  court  please,  I  ask  that  that  item  be  deducted,  be  stricken 
.out ;  that  is  the  same  question.    The  Court :    I  will  overrule  the 
objection  and  give  you  an  exception;  that  raises  the  question 
fairly  and  squarely.     (Exception  for  the  defendant.)" 

Defendant  presented  these  points:  "(5)  If  the  jury  should 
find  a  verdict  for  the  plaintiff  Henry  Standen  it  cannot,  under 
the  evidence  in  this  case,  award  any  damages  to  him  for  loss  of 
services  of  his  wife,  because  of  the  fact  that  prior  to  the  accident 
«he  took  part  in  the  business  of  florist  carried  on  by  him,  and  that 
since  the  accident  she  had  not  been  able  to  assist  him  in  the 
business.  (6)  If  the  jury  find  a  verdict  for  the  plaintiff,  Henry 
Standen,  it  cannot  award  to  him  as  damages  any  amount  which 
•he  was  required  to  pay  as  wages  to  additional  or  extra  men 
employed  by  him  to  do  the  work  in  his  florist  business  formerly 
done  by  his  wife.    Answer :    Of  course,  gentlemen,  you  have  got 
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to  treat  that  matter,  if  you  come  to  find  a  verdict  for  the  plain- 
tiff, in  a  reasonable  way.    This  man  says  his  wife  did  his  wash- 
ing:, ironingf,  looked  after  all  the  children  (and  I  think  she  had  five 
of  them ) ,  and  in  addition  to  that  helped  him  in  the  florist  business 
— potted   and  so  on.     Now,  I  don*t  know  what  the  experience 
of  most  men  is,  but  my  experience  would  teach  me  that  a  woman 
who  did  the  washing,  ironing,  cooking,  and  attended  to  five  chil- 
dren would  not  have  very  much  time  to  look  after  the  florist 
business  in  addition  to  that.    Hence,  when  a  man  says,  'I  want  you 
to  pay  me  for  a  housekeeper  to  do  the  housework  my  wife  used 
to  do,  and  I  want  you  to  pay  me  for  a  man  in  the  g^reenhouse,' 
it  is  manifest  she  did  not  work  six  days  a  week  at  home  and  six 
days  a  week  in  the  greenhouse;  she  could  not  be  in  two  places 
at  the  same  time.    Hfenee  it  would  hardly  be  fair  to  charge  the 
defendant  for  a  man  and^a  housekeeper  both." 
The  court  charged,  in  part,  as  follows : 

'*Xow,  I  will  pass  to  the  question  of  whether  there  is  liability. 
I  said  yesterday  when  Judge  Porter  was  arguing  the  case,  and  I 
say  it  now,  in  order  that  it  may  go  down  upon  the  minutes,  that 
in  my   judgment  the  plaintiffs'  case  practically  rests  upon  the 
uncorroborated  testimony  of  Mrs.  Standen.     Let  me  read  her 
testimony.    It  has  been  read  to  you  this  morning,  but  I  want  to 
read  it  in  conjunction  with  the  testimony  of  Mr.  Gallagher.    Now, 
this  lady  was  asked,  'Tell  us  what  occurred  when  the  train  ar- 
rived at  Haverford.'    She  is  the  woman  who  was  hurt ;  she  is  the 
woman  who  is  suing  here  for  damages,  and  it  was  her  duty,  of 
course,  to  tell  all  that  occurred  as  far  as  she  could.    She  starts, 
not  where  one  would  imagine  a  person  would  start,  with  a  state- 
ment of  how  she  arose,  when  she  arose,  but  she  says,  'I  was 
getting  off  the  car,  the  car  next  to  the  last  car,  at  the  rear  end 
of  the  car,  when  the  train  started  with  a  jolt,  and  threw  me  back 
on  the  steps.'    There  is  no  statement  there  of  how  far  down  the 
steps  she  had  gotten.    Unless  she  was  part  way  down  the  steps 
the  jolt  would  not  have  thrown  her  back  on  the  steps ;  it  would 
have  thrown  her  back  on  the  platform.    Yet  it  may  be  that  she 
meant  by  'steps'  to  include  the  whole  thing  outside  of  the  door- 
way.    [Continuing  reading.]     'I  don't  remember  nothing  after 
that  until  a  gentleman  picked  me  up — was  assisting  me  and  giv- 
ing me  my  caba  and  a  small  package  I  had  with  me.'    She  does 
not  give  the  gentleman's  name,  and  if  I  have  read  her  testimony 
accurately,  she  does  not  mention  the  fact  that  Mr.  Gallagher 
mentioned  here,  that  he  gave  her  a  card.     If  I  am  incorrect 
as  to  that,  counsel  will  call  my  attention  to  it.    She  says,  with  re- 
gard to  getting  up,  'I  sat  in  my  seat  until  the  train  came  to  a  full 
stop;  I  did  not  loiter;  I  used  the  same  speed  in  getting  off  the 
car  as  I  generally  used.'    Now.  Mr.  Gallagher  says  that  he  got 
off  the  train,  and,  looking  around,  discovered  that  he  was  at  the 
wrong  station.     'And  I  turned  around  towards  the  car  again, 
and,  seeing  the  mistake,  I  turned  around  to  the  car  to  go,  and 
I  saw  the  cars  give  a  jolt,  and  I  just  had  a  glance  of  a  woman 
falling  from  the  car;  and  I  turned  around,  and  I  saw  it  was  a 
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woman;  and  I  turned  around  and  picked  her  up,  and  carried, 
helped  her  over  to  one  of  the  benches;  and  I  went  back  ag^ain 
and  I  picked  up;her  parcel  and  her  bag^,  and  placed  it  alongfside 
of  her ;  and  I  asked  her  if  she  was  hurt,  and  she  told  me  she  did 
not  know  quite  yet  whedier  she  was  hurt  or  not.    I  said — ^after 
a  few  minutes,  I  said  ag^ain,  "You  could  go  home?"  and  she 
said,  "I  think  I  can,"  and  so  I  went  then  to  Bryn  Mawr.'     He 
spoke  of  a  crush  or  a  jolt,  and  in  answer  to  the  question,  *De- 
scribe  what  the  crush  was,'  he  said,  'The  starting  up  of  the  car, 
and  moving  it  from  the  top  they  gave  a  jolt  to  go.'     [Continuing 
reading.]     Q.  Then  what  did  you  see?    A.  I  saw  a  shadow  in 
the  back  of  me,  and  I  turned  around  quick  and  see  it  was  a 
woman,  turned  back  here.    Q.  Did  the  car  go  on  then  ?    A.  Yes. 
Q.  That  was  the  train  starting  on  its  forward  course  ?    A.  Yes.' 
"Now,  on  the  part  of  the  defendant,  evidence  is  presented  to 
show — ^and  it  is  for  you  to  give  the  weight  that  you  think  proper 
to  it — ^to  show  that  that  train  in  its  due  course  stopped  at  Haver- 
ford  station;  that  it  was  a  local,  stopping  at  every  station  be- 
tween Paoli  and  Philadelphia;  prior  to  reaching  Haverford;  an- 
nouncement was  made  that  the  next  stop  would  be  Haverford; 
when  the  train  reached  Haverford  announcement  was  made  that 
that  stop  was  Haverford;  that  the  train  stopped  to  let   off  a 
number  of  people ;  that  it  was  the  occasion  of  a  half  holiday,  in 
August ;  and  that  it  was  a  main  line  train,  a  local.    Mr.  Kincaid, 
Mrs.  Baird,  and  perhaps  others — I  do  not  recall  whether  others 
testified  to  that  or  not — ^testified,  not  all  to  one  complete  story, 
but  the  story,  as  taken  from  the  testimony  of  the  defendant's 
witnesses,  if  you  believe  that  they  are  referring  to  the  Standen 
incident,  is  that  Mrs.  Standen  was  in  the  car ;  the  car  was  there 
until  everybody  that  wanted  to  get  off  got  off ;  that  the  car  then 
started;  that  after  it  started  Mrs.   Standen  stepped  from  the 
steps  of  the  car  onto  the  platform  and  did  not  fall.    If  she  stepped 
off  of  that  car  after  it  had  moved  half  a  car  length,  or  a  car 
length,  and  took  several  quick  steps  upon  the  platform,  you  can 
determine  better  than  I,  or  as  well  as  I  can,  what    would  be  the 
effect  of  that  upon  a  woman.    A  woman  is  more  delicately  con- 
structed than  a  man,  and  I  think  a  little  less  properly  constructed 
for  stepping  off  of  a  moving  car  than  a  man,  and  yet  men  have 
been  hurt  by  doing  it.     Would  that  account  for  the  injury  she 
now  has?     Would  that  account,  for  instance,  for  two  broken 
ribs?     Counsel  for  the  plaintiffs  contend  that  the  two  broken 
ribs  practically  show  that  the  woman  must  have  received  some 
injury  at  that  time  other  than  that  which  possibly  could  have 
come  to  her  by  stepping  from  the  steps  of  a  car.    That  strikes 
me  as  a  fair  argument;  and  yet  on  the  other  side  it  is  argued 
that  there  is  no  testimony  with  regard  to  broken  ribs  except  the 
testimony  of  the  attending  physician.     There  is  no  evidence  at 
all  from  the  woman  herself  that  she  had  any  fractured  ribs,  nor 
is  there  anything  to  indicate  exactly  what  the  doctor  means  by 
the  technical  term  *fracture.'    'Fracture'  is  a  break.    A  rib  may 
be  broken  without  being  broken  off — that  is  to  say,  it  may  be 
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fractured,  as  I  understand,  without  being  broken  off ;  but,  at  any 
rate,  that  is  a  matter  for  you  to  consider.  That  has  been  fairly 
arg;ued  on  both  sides,  and  it  is  for  you  to  consider.  It  has,  to 
my  mind,  considerable  bearing^  upon  the  question  of  whether 
these  people  are  referring  to  Mrs.  Standen  or  not." 

Verdict    for  Henry  G.   Standen  for  $10,000,  and  for  Ruth 
Standen  for  $5,000.    The  verdict  for  Rufli  Standen  was  paid. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mestre- 
ZAT,  Potter,  Elkin,  and  Stewart,  JJ. 

John  Hampton  Barnes,  for  appellant. 

William  W,  Porter  and  Wiler  &  Elliot,  for  appellee. 

Mestrezat,  J.    We  cannot  agree  with  the  defendant  company, 
the  appellant,  that  the  court's  charge  imposed  on  it  the  burden 
of  explaining  to  the  jury  the  manner  in  which  the  injuries  to 
Mrs.  Standen  were  received.     What  was  said  by  the  court  in- 
terrogatively on  the  subject  in  that  part  of  the  charge  was  simply 
for  the   purpose  of  directing  the  attention  of  the  jury  to  the 
appellee's  contention  that,  as  Mrs.  Standen's  ribs  were  broken 
on  the  occasion  of  the  accident,  she  was  thrown  off  the  steps  of 
the  car,  and  did  not  step  off  while  the  car  was  in  motion,  as 
claimed  by  the  appellant.     The  learned  judge  did  not  tell  the 
jury  that  her  ribs  were  broken  on  the  occasion,  but  suggested  in 
his  charge  a  doubt  of  the  truth  of  the  allegation  in  language 
from  which  it  could  be  inferred  he  did  not  believe  they  were 
broken  at  that  time.    In  that  connection  the  court  said :  "Counsel 
for  the  plaintiffs  contend  that  the  two  broken  ribs  practically 
showed  that  the  woman  must  have  received  some  injury  at  that 
time  other  than  that  which  could  possibly  come  to  her  by  step- 
ping from  the  steps  of  the  car.     That  strikes  me  as  fair  argu- 
ment; and  yet  on  the  other  side  it  is  argued  that  there  is  no 
testimony  with  regard  to  broken  ribs  except  the  testimony  of  the 
attending  physician."     The  learned  judge  then  suggests  to  the 
jury  that  the  woman  does  not  say  she  had  fractured  ribs,  and 
that  the  testimony  of  the  attending  physician  on  the  subject  is 
indefinite.    The  appellant  denied  what  the  appellee  alleged,  that 
the  woman's  ribs  were  broken  on  the  occasion  when  she  alighted 
from  the  train.     There  was,  however,  sufficient  evidence  to  go 
to  the  jury  on  that  question,  and  if  they  determined  it  in  the 
affirmative,  the  appellee's  argument,  as  the  court  suggests,  was 
plausible,  that  merely  stepping   from   the   car  step   would  not 
cause  the  fracture  of  the  ribs,  but  that,  as  the  appellee  claims, 
the  woman  must  have  been  thrown  from  the  car  steps  by  the 
sudden  jolting  and  jerking  of  the  car.    It  was  a  serious  dispute 
at  the  trial  whether  the  testimony  of  some  of  the  appellant's 
witnesses  referred  to  Mrs.  Standen  and  the  occasion  when  she 
alleges  she  was  injured  or  to  another  woman  and  to  another 
occasion;  and  the  learned  judge  in  this  part  of  the  charge  sug- 
gests that  the  incident  of  the  broken  ribs  might  have  considerable 
bearing  on  that  question.    The  fifth  assignment  is  not  sustained. 
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Where  there  are  several  disinterested  witnesses  whose  testi- 
mony contradicts  the  testimony  of  a  party  himself  or  of  any 
interested  witness  in  his  behalf,  the  trial  judge  should  direct  the 
attention  of  the  jury  to  the  fact  and  point  out  the  value  and 
weig^ht  of  the  testimony  of  the  interested  witness  in  comparison 
with  that  of  the  disinterested  witnesses.     But  we  do  not  think 
that  rule  will,  under  the  circumstances  of  this  case,  convict  the 
court  below  of  error.  It  was,  as  sug^gested  above,  an  open  ques- 
tion from  their  own  testimony  whether  most  of  appellant's  wit- 
nesses who  described  an  accident  they  had  seen  at  Haverford 
station  referred  to  Mrs.  Standen  and  the  accident  when  she  at- 
tempted to  aligfht  from  the  train  and  was  injured.     But  if  she 
was  the  woman,  and  it  was  the  same  occasion,  there  was  prac- 
tically but  one  disinterested  witness  on  each  side  who  testified 
to  the  manner  in  which  Mrs.  Standen  was  injured.     Gallag^her, 
called  by  the  appellee,  was,  so  far  as  the  evidence  discloses, 
wholly  disinterested,  and,  notwithstanding  the  contention  of  the 
appellant  company  and  the  suggestion  of  the  trial  judge,  we 
think  he  substantially  corroborates  the  story  of  the  accident  as 
told  on  the  witness  stand  by  Mrs.  Standen.     He  saw  "the  cars 
give  a  jolt"  and  the  woman  fall  from  the  car,  and  says  "this 
starting  up  of  the  car  and  moving  it  from  the  top  they  gave  a 
jolt  together.     *     *     *     That  was  the  train  starting  on  its  for- 
ward course."     All   the   witnesses  called   for  the   appellant    to 
testify  to  the  happening  of  the  accident  were  more  or  less  inter- 
ested, except  Mrs.   Baird.     Conceding  her  testimony  to  be    in 
conflict  with  that  of  Mrs.  Standen  as  to  the  manner  in  which 
the  latter  attempted  to  alight  from  the  train,  it  is  met,  as  we  have 
suggested,  by  the  testimony  of  Gallagher,  who  is  clearly  disin- 
terested in  the  result  of  the  controversy.-    Under  these  circum- 
stances, if  the  defendant's  counsel  deemed  it  important  that  the 
court  should  explain  to  the  jur>'  the  relative  value  and  weight 
of  the  testimony  of  interested  and  disinterested  witnesses,  he 
should  have  directed  the  attention  of  the  court  to  the  matter  by 
presenting  a  point,  or  called  attention  to  it  orally  at  the  conclu- 
sion of  the  charge.    The  learned  counsel  for  appellant,  after  the 
testimony  had  already  been  submitted  and  he  knew  the  witnesses 
and  their  testimony,  presented  to  the  court  several  requests  for 
instructions,  and  if  he  thought  it  of  any  importance  to  his  client 
that  the  jury  should  be  instructed  as  to  the  relative  value  and 
weight  of  the  testimony,  he  should  have  prayed  such  instruc- 
tions by  a  proper  point,  and  they  would  have  been  given.     Hav- 
ing had  this  opportunity  on  the  present  trial  and,  as  the  record 
discloses,  there  having  been  a  former  trial  of  the  cause,   with 
possibly  the  same  witnesses,' resulting  in  a  much  larger  verdict 
for  each  of  the  plaintiffs,  the  defendant's  duty  required   it  to 
pray  for  special  instructions  on  the  subject  and  not  await  the 
chance  of  JFavorable  action  by  the  jury  and,  being  disappointed, 
ask  this  court  to  direct  a  new  trial. 

Another  question  in  the  case  is  as  to  the  measure  of  damages. 
This  was  a  joint  action,  brought  under  the  act  of  May  8,  1895 
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(P.  L.  54),  by  Henry  G.  Standen  and  his  wife  to  recover  dam- 
ao^es    for  the  injuries  she  sustained  by  reason  of  the  alleged 
negligfence  of  the  appellant  company.     The  trial  resulted  in  a 
verdict  and  judgment  for  each  of  the  plaintiffs.     The  appellant 
company  paid  the  wife's  judgment,  but  took  tliis  appeal  from 
the  jud^rment  entered  in  favor  of  the  husband.     For  more  than 
40  years,  Henry  G.  Standen  has  been  engaged  in  and  has  con- 
ducted the  business  of  a  florist.    The  greenhouses  are  connected 
with  his  home  at  Haverford.     It  appeared  by  evidence  on  the 
trial  that  the  wife  performed  her  household  or  domestic  duties, 
and  in  addition  thereto  assisted  her  husband  in  his  business  as  a 
florist.     He  testified :   "She  would  do  her  own  household  duties, 
do  her  own  washing  and  ironing,  and  while  I  was  not  working 
she  would  attend  to  the  greenhouses;  yes,  and  pot  plants,  and 
hybridize   seed,  and  propagate  and   make   cuttings."     He   also 
testified  that  he  had  to  employ  a  man  to  take  the  place,  and  to 
perform  the  services,  of  Mrs.  Standen  in  his  greenhouses  and 
about  his  business.    The  husband  was  permitted,  against  the  ob- 
jection of  the  defendant,  to  recover  for  the  loss  of  the  value  of 
his  wife's  services  to  him  in  his  business  as  a  florist.     This  is 
assigned  for  error.     The  appellant  contends,  as  stated   in  his 
printed  brief,  "that  the  only  services  for  which  a  husband  is 
entitled  to  recover  are  those  which  he  has  a  right  to  expect  and 
demand  of  the  wife  as  a  wife — that  is,  for  the  loss  of  her  services 
in  her  domestic  duties,  the  care  of  himself,  his  household,  and 
his  children,  and  not  for  the  loss  of  services  in  the  conduct  of 
his  business." 

At  common  law  Ae  husband,  during  the  existence  of  the  mari- 
tal relations,  was  entitled  to  the  services  and  earnings  of  his 
wife.    It  was  held  by  this  court  that  at  common  law  the  husband 
was  entitled  to  the  person  and  labor  of  his  wife  and  the  benefits 
of  her  industry  and  economy.    Raybold  v,  Raybold,  20  Pa.  308. 
He  also  had  a  right  to  the  joint  earnings  of  himself  and  wife  in 
his  business.     Bucher  v.  Ream,  68  Pa.  421.     If  she  engaged  in 
service  outside  the  family  he  was  entitled  to  her  earnings.    Hack- 
man  V.  Flory,  16  Pa.  196.    If  his  wife  was  injured  by  the  negli- 
gence of  another  and  her  earning  power  was  thereby  diminished, 
the  negligent  party  was  responsible  to  the  husband  for  the  loss. 
It  was  conceded  by  the  appellant  company  that  such  were  the 
common-law  rights  of  the  husband  to  his  wife's  services  and 
earnings,  but  it  is  claimed  that,  under  the  present  legislation  in 
this  state,  a  married  woman  is  entitled  to  her  earnings  while 
eng^aged   in   her   husband's   business    and,   to   that   extent,   the 
common-law  rule  is  abrogated.    But  this  contention  is  based  on 
an  erroneous  interpretation  of  the  present,  as  well  as  of  the  past, 
legislation  aflFecting  the  rights  of  married  women.     That  legis- 
lation vests  in  a  married  woman  all  earnings  acquired  by  her  in 
carrying  on   any  separate  or   independent  business   or   in  per- 
forming any  labor  or  services  on  her  sole  and  separate  account. 
This  changed   the  common-law   rule  and   takes   such   earnings 
from  the  husband  and  gives  them  to  the  wife  absolutely.     The 
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legislation,  however,  does  not  affect  or  change  the  rule  as  to 
the  earnings  of  the  wife  acquired  in  her  capacity  as  wife  for 
services  rendered  about  her  household  duties  or  when  assisting 
her  husband  in  his  business.     In  the  absence  of  an  agp-eement 
to  the  contrary,  such  earnings  continue  to  belong  to  the  hus- 
band, and  neither  his  wife  nor  her  creditors  can  assert  a  right 
to  them  by  an  action  at  law  or  otherwise.    It  is  only  when  she 
engages  at  labor  or  in  business  in  her  own  right,  and  not  as 
wife,  that  the  statute  declares  that  the  accumulations  or  earnings 
from  that  labor  or  business  shall  be  her  property  and  belong  to 
her  and  not  to  her  husband  or  his  creditors.     It  was   not  the 
intention  of  the  legislation  to  deprive  the  husband  of  his  conunon- 
law  right  to  the  earnings  or  services  of  his  wife,  rendered  as 
wife,  by  her  in  and  about  either  their  domestic  matters  or  his 
business  affairs.     For  such  services,  she  has  no  legal  recourse 
against  him   or  his  estate.     Such  has  been  the   interpretation, 
placed  upon  the  act  of  June  3,  1887  (P.  L.  332),  and  also  on  its 
substitute,  the  present  law,  the  act  of  June  8,  1893,  (P.  L.  344^ 
2  Purd.  1299)  ;  Readdy  v.  Shamokin  Borough,  137  Pa.  98,  20 
Atl.  396;  Henry  v.  Klopfer,  147  Pa.  178,  23  Atl.  337;  Baker  t\ 
North  East  Borough,   151    Pa.  234,  24  Atl.   1079;   Kelley  v\ 
Mayberry  Twp.,  154  Pa.  440,  26  Atl.  595 ;  Nuding  v.  Urich,  169 
Pa.  289,  32  Atl.  409;  Platz  v,  McKean  Twp.,  178  Pa.  601,  36 
Atl.  136;  Endlich  &  Richards  on  Married  Women,  §  264.    A  like 
construction   has   been   given   similar   statutes   in   other    staitts, 
Blaechinska  v,  Howard  Mission,  etc.,  130  N.  Y.  497,  29  N.  E. 
755,  15  L.  R.  A.  215;  Cregin  v.  Railroad  Co.,  18  Hun.  (N.  Y.) 
368;  Ry.  Co.  ^^  Twiname,  121  Ind.  375,  23  N,  E.  159,  7  L.  R.  A. 
.352.     As  the  earnings  of  the  wife  for  services  performed  in 
the  business  of  her  husband  belong  to  the  latter,  any  deprivation 
of  those  earnings  or  any  diminution  or  loss  of  her  capacity  to 
assist  her  husband  in  his  business  caused  by  the  negligent  act 
of  the  appellant  company  was  an  injury  to  the  husband,  for 
which  he  was  entitled  to  recover  in  this  action.    The  value  oi  her 
services  of  which  he  was  deprived  or  the  extent  of  the  diminu- 
tion of  her  capacity  to  assist  him  in  his  home  and  business  affairs 
was  his  loss,  and  not  that  of  his  wife.    There  was,  therefore,  no 
error  in  the  rulings  of  the  learned  trial  judge  in  this  branch  of 
the  case.    As  suggested  by  appellant's  counsel,  the  wife  received 
no  wages  from  her  husband  for  her  services  in  assisting  him  in 
his  business,  and  on  the  trial  she  claimed  no  damages  for  the 
loss  of  such  services.     This  was  because  the  husband  was  en- 
titled to  her  services  in  the  absence  of  a  contract  stipulating  to 
the  contrary,  and  in  this  action  he  proved  their  value  to  him  and 
asked  a  verdict  compensating  him  for  their  loss.     The  learned 
court  affirmed  the  appellant's  seventh  point,  for  the  reason,  as 
stated  by  him,  "that  I  do  not  understand  that  the  plaintiffs  are 
pressing  for  any  loss  of  earning  power  by  the  plaintiff,  Ruth 
Standen." 

Aside  from  the  above  reasons,  the  judgment  must  be  affirmed 
for  the  reason  that  the  appellant  was  not  injured  by  the  court's 
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ruling:  that  the  husband  was  entitled  to  the  services  of  his  wife 
in  the  conduct  of  his  own  business.    The  act  of  1895,  under  which 
the  action  was  brougfht,  requires,  in  cases  like  the  present,  that 
the   action  shall  be  brougfht  in  the  name  of  the  husband  and 
wife ;  that  separate  verdicts  shall  be  rendered,  one  determining" 
the  rigrht  of  the  wife  and  the  other  verdict  determining  the  right 
of  the  husband;  and  that  separate  judgments  shall  be  entered 
thereon   with  the  right  to  separate  executions.     The  rights  of 
both  parties  for  the  injuries  inflicted  on  the  wife  are  redressed 
in  one  action,  and  the  amount  of  damages  is  apportioned  between 
the  husband  and  wife  by  the  separate  verdicts.     The  require- 
ments of  the  act  were  observed  in  this  case,  and  separate  ver- 
dicts were  rendered  in  favor  of  the  wife  and  the  husband.    The 
appellant  company  alleges  that  the  court  erred  in  charging  that 
the  husband  was  entitled  to  recover  for  the  loss  of  his  wife's 
services,   and  that,  therefore,  the  verdict  of  the  husband  was 
predicated  on  an  erroneous  measure  of  damages.     Conceding 
that  to  be  true,  it  is  not  the  appellant  who  is  injured,  but  the 
wife,  and  she  is  not  complaining.     She  raises  no  question  as  to 
the  correctness  of  the  rulings  of  the  court,  but  has  accepted 
from  the  appellant  the  amount  of  her  judgment.     The  loss  of 
her  services  was  an  element  of  damages  to  be  considered  and 
compensated  for  in  the  action,  and  the  damages,  therefore,  must 
necessarily  be  recovered  by  the  husband  or  the  wife.     Had  the 
trial  court  sustained  the  appellant's  contention,  the  effect  would 
have  been  to  award  the  damages  for  loss  of  her  services  to  the 
wife  instead  of  the  husband.    The  ruling  of  the  court,  however, 
would  not  have  diminished  or  affected  the  aggregate  amount 
of  the  tw^o  verdicts.     The  appellant  company  would  have  the 
same,  and  no  greater,  sum  to  pay  as  damages  resulting  from  the 
wife's  injuries.    It  was,  therefore,  not  injured  by  the  ruling  of 
the  trial  court  on  the  measure  of  damages,  and  hence  its  appeal 
15  without  merit. 
The  judgment  is  affirmed. 
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(Supreme  Court  of  Indiana,  May  18,  1906.) 
[77  N.  E.  Rep.  945.] 

Street  Railroads — ^Action   for   Injuries — Question  for   Jury. — In  an 

action  aprainst  a  street  railroad  for  injuries  to  plaintiff  in  a  collision 
between  her  vehicle  and  a  car,  the  question  as  to  plaintiff's  contrib- 
utory negligence  in  driving  on  the  track  held  one  for  the  jury. 
Same — ^Burden  of  Proof.* — In  an  action  against  a  street  railroad  for 

*For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence,  see  foot-notes  appended  to  Choctaw,, 
0.  &  G.  Ry.  Co.  V.  Doughty  (Ark.),  18  R.  R.  R.  665,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  665;  Hot  Springs  St.  Ry.  Co.  r.  HildretJh  (Ark.),  18  R. 
R.  R.  168,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  168;  Peoples  v.  North  Car-^ 
oUna  R.  Co.  (N.  Car.),  18  R.  R.  R.  18,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  18. 
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injuries  to  plaintiff  in  a  collision  between  her  vehicle  and  a  car,  the 
burden  was  on  defendant  to  show  contributory  negligence. 

Same — Contributory  Negligence — Driver  of  Vehicle.t — One  driving 
along  a  street  railroad  track  in  daylight  has  the  right  to  suppose  that, 
if  a  car  is  approc^ching  from  the  rear,  a  proper  lookout  is  maintained 
and  that  ordinary  care  will  be  exercised  not  to  injure  him. 

Negligence— Trial — Question  for  Jury^ — ^Where  a  question  as  to 
negligence  or  contributory  negligence  is  so  presented  that  jurors,  as 
reasonable  men,  might  fairly  differ  as  to  the  deduction  to  be  drawn, 
the  question  is  for  the  jury. 

Appeal — Failure  to  Reserve  Exceptions— Admission  of  Evidence.— 
The  admission  of  testimony  will  not  be  reviewed  on  appeal  where  no 
exception  appears  to  have  been  reserved  to  the  question  by  which  the 
testimony  was  elicited. 

Street  Railroads — ^Action  for  Injuries — Instructions. — In  an  action 
against  a  street  railroad  for  injuries  to  plaintiff  in  f^  collision  between 
her  vehicle  and  a  car,  the  complaint  in  its  preliminary  allegations 
characterized  as  negligence  a  running  stt  high  speed,  and  a  failure  to 
sound  the  gong,  but  the  allegation  concluded  with  a  charge  of  neg- 
ligence in  running  the  car  upon  and  against  plaintifTs  buggy.  Held, 
that  an  instruction  submitting  the  doctrine  of  last  clear  change  was 
not  outside  the  issues. 

Appeal  —  Records — Questions  Presented  —  InstructionSb — 'Where 
neither  the  language  nor  substance  of  instructions  complained  of  can 
be  found  in  the  briefs^  they  will  not  be  reviewed. 

Trial — Special  Findmgs — ^Inconsistency  with  Verdict — In  order  to 
justify  judgment  on  special  findings  notwithstanding  the  general  ver< 
diet,  the  answers  must  make  out  a  case  of  such  antagonisna  on  some 
vital  point  as  not  to  be  capable  of  being  removed  by  any  evidence  ad- 
missible under  the  issues. 

Street  Railroads — Operation — Persons  Near  Track — Care  Required 
of  Railroad.^ — ^Where  a  motorman  saw  one  driving  a  vehicle  in  the 
same  direction  turn  on  the  track  ahead  of  the  car  in  order  to  pass  a 
wagon,  he  was  not  at  liberty  to  continue  to  proceed  at  a  high  speed 
without  sounding  the  gong. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  required 
of  those  driving  vehicles  in  streets  upon  which  street  cars  are  op- 
erated, see  foot-notes  appended  to  Ablard  v.  Detroit  United  Ry. 
(Mich.),  18  R.  R.  R.  722,  41  Am.  &  Eng.  R.  Gas.,  N.  S.,  732;  foot- 
note appended  to  McKee  v.  Harrisburg  Traction  Co.  (Pa.),  18  R.  R.  R. 
3,  41  Am.  &  Eng.  R.  Gas.,  N.  S.,  3;  foot-note  appended  to  McCarthy 
V.  Boston  Elev.  Ry.  Co.  (Mass.),  17  R.  R.  R.  856,  40  Am.  &  Eng.  R, 
Cas.,  N.  S.,  85tf;  Marden  v.  Portsmouth,  etc.,  St  Ry.  (Me.),  17  R.  R. 
R.  821,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  Riley  v.  Shreveport  Trac- 
tion Co.  (La.),  16  R.  R.  R.  785,  39  Am.  &  Eng.  R.  Cas..  N.  S.,  785; 
foot-note  appended  to  Wood  v.  Boston  Elev.  Ry.  Co.  (Mass.),  16  R. 
R.  R.  475,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  475. 

JFor  the  authorities  in  this  series  on  tfhc  subject  of  the  care  re- 
quired of  those  in  charge  of  street  cars  to  avoid  collisions  with  other 
users  of  streets,  see  foot-notes  appended  to  Ablard  v,  Detroit  United 
Tiy.  (Mich.),  18  R.  R.  R.  722,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  722;  foot- 
note appended  to  McKee  v.  Harrisburg  Traction  Co.  (Pa.),  18  R.  R 
^.  3,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  3;  Marden  v.  Portsmouth,  etc., 
St.  Ry.  (Me.),  17  R.  R.  R.  821,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  821; 
foot-note  appended  to  Sharpton  v.  Augusta  &  A.  Ry.  Co.  (S.  Car.), 
17  R.  R.  R.  190,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  190;  Hollingshead  v. 
Camden  &  Suburban  Ry.  Co.  (N.  J.),  16  R.  R.  R.  797,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  797;  foot-note  appended  to  Miller  v.  St  Charles  St 
R.  Co.  (La,),  16  R.  R.  R.  460,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  460;  foot- 
notes appended  to  Laronde  v.  Boston  &  M.  R.  R.  (N.  H.),  16  R.  R 
R.  223,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  2^3. 
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Appeal  from  Superior  Court,  Marion  County;  Vinson  Carter, 
Jud^e. 

Action  by  Bertha  A.  Marschke  against  the  Indianapolis  Street 
Railway  Company.  From  a  judgement  in  favor  of  plaintiff,  de- 
fendant appeals.  Transferred  from  Appellate  Court  under  sub- 
division 2,  §  1337J,  Burns'  Ann.  St.  1901.    Affirmed. 

See  70  N.  E.  494. 

Winter  &  Winter,  for  appellant. 

P.  B.  Bartholomew  and  R,  F,  Stuart,  for  appellee. 

GiLLETT,  C.  J.    Action  for  personal  injury.    There  was  a  ver- 
dict and   a  judgment  for  appellee.     The  principal  question  in 
the  case  is  whether  the  evidence  shows  that  appellee  was  guilty 
of  contributor}'  negligence.    Upon  some  points  there  was  a  sharp 
conflict  in  the  testimony,  but  assuming,  as  we  must,  that  the  jury 
followed  the  evidence  which  was  most  favorable  to  appellee,  the 
following  may  be  said  to  be  the  facts :  About  8  a.  m.  of  a  morn- 
ing in  August,  appellee  was  driving  in  a  single  buggy  to  the 
southeast,  down  one  of  the  approaches  of  the  Virginia  avenue 
viaduct,  in  the  city  of  Indianapolis.    The  driveway  at  that  place 
is  50  feet  wide,  and  there  was  a  street  car  track  on  either  side 
of  the  center  of  the  street.    Four  lines  of  cars  used  these  tracks. 
Virginia  avenue,  Louisiana  street,  and  New  Jersey  street  in- 
tersect on  said  approach,  about  a  block  and  a  half  from  the 
crown  of  the  viaduct.     Appellee  was  driving  on  the  southwest 
side  of  the  street.     Her  horse  was  going  at  an  ordinary  trot. 
She  knew  that  cars  frequently  passed  along  said  tracks.     At  a 
point  about  200  feet  from  said  street  intersection,  she  turned 
toward   the   track  nearest   her,   for  the  purpose   of  passing   a 
heavy  wagon  that  was  slowly  moving  in  the  direction  in  which 
she  was  going.    Appellee  knew  that  the  southeast  bound  electric 
cars  used  the  said  track,  and  as  she  turned  in  that  direction  she 
grlanced  back  up  the  track,  and  also  listened.    She  did  not  hear  a 
^ong,  nor  did  she  hear  a  car  moving  on  the  viaduct.     She  con- 
tinued to  drive  near  the  southwest  rail  of  said  track  until  she 
was  opposite  the  wagon,  and  at  about  the  center  of  the  inter- 
section of  said  streets,  when  the  running  board  of  appellant's 
street  car  which  had  approached  her  from  the  rear,  came  into 
contact  with  the  left  hind  wheel  of  her  buggy,  throwing  her 
out  and  injuring  her.     The  car  was  running,  according  to  tfie 
testimony  of  some  of  the  witnesses,  at  the  rate  of  about  20  miles 
per  hour,  and  there  was  no  gong  sounded. 

From  side  to  side  a  city  street  belongs  to  the  public.  State 
v^  Berdetta,  73  Ind.  185,  38  Am.  Rep.  117.  A  permission  granted 
V  the  authorities  to  an  electric  railroad  company  to  lay  tracks 
oii  a  public  street  and  operate  electric  cars  along  the  same,  does 
not  amount  to  an  abandonment  in  favor  of  the  company  of  the 
space  occupied  by  the  tracks.  As  the  cars  cannot  turn  out, 
and  as  their  speed  is  usually  greater  than  that  of  many  other 
conveyances,  they  are  entitled  to  the  precedence  which  the  ne- 
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cessity  of  the  situation  requires,  but  their  movements  should  be 
regfulated  with  a  due  re^rd  to  the  situation  of  the  drivers  of 
other  vehicles.  Com.  v.  Temple,  14  Gray  (Mass.)  69,  78;  Vin- 
cent V,  Norton,  etc..  Street  Railway  Co.,  180  Mass.  104,  61  N. 
E.  822 ;  Benjamin  z/.  Holyoke  Street  Railway  Co.,  160  Mass.  3, 
35  N.  E.  35,  39  Am.  St.  Rep.  446 ;  Marden  v,  Portsmouth,  etc., 
Street  Railway  Co.  (Me.)  60  Atl.  550,  69  L.  R.  A.  300;  Greene 
V.  Louisville  Railway  Co.  (Ky.)  84  S.  W.  1154;  Baldwin,  Street 
Railway  Law,  421.  It  is  a  mistake  to  assume  that  the  loc^  and 
listen  rule,  which  has  found  such  universal  acceptance  with  the 
courts  in  stating^  the  quantum  of  care  which  a  traveler  crossing!: 
a  steam  railroad  should  ordinarily  exercise,  applies  in  all  of  its 
vigor  to  persons  proceeding  in  vehicles  along  electric  railroads 
in  public  streets.  While  the  electric  street  car  is  expected,  over 
much  of  its  route,  to  move  with  comparative  swiftness,  yet  it  is 
a  vehicle  of  the  street,  and  the  motorman  is  expected  to  exercise 
reasonable  care  in  dealing  with  the  various  conditions  with  re- 
spect to  travel  that  confront  him.  As  stated  by  Mr.  Justice 
Holmes,  in  White  v,  Worcester  Street  Railroad  Co.,  167  Mass. 
43,  44  N.  E.  1052:  "Electric  cars  are  far  more  manageable  and 
more  quickly  stopped  than  trains  upon  steam  railroads.  Their 
tracks  are  in  the  highway,  where  all  vehicles  have  a  right,  not 
merely  to  cross,  but  to  travel.  In  view  of  the  inability  of  the 
cars  to  leave  their  tracks,  it  is  the  duty  of  free  vehicles  not  to 
obstruct  them ;  but,  subject  to  that,  and  to  the  respective  powers 
of  the  two,  a  car  and  a  wagon  owe  reciprocal  duties  to  use 
reasonable  care  on  each  side  to  avoid  a  collision." 

We  have  not  here  to  deal  with  a  case  involving  a  sudden  and 
unexpected  turning  of  a  vehicle  on  to  the  track,  coupled  with  a 
failure  to  look  and  listen,  as  in  Seele  v.   Boston,  etc.,   Street 
Railway  Co.,  187  Mass.  248,  72  N.  E.  971.     If  the  collision 
complained  of  by  appellee  had  occurred  just  as  she  turned  to- 
ward the  track,  a  different  question  would  have  been  presented, 
but  for  some  distance  she  was  driving  very  near  the  track,  and 
the  jury  was  authorized  to  conclude  that  her  purpose  to  go 
around  the  wagon  should  have  been  apparent  to  the  motorman. 
See  Goodson  v.  New  York  Street  Railway  Co.  (Sup.)  94  N.  Y. 
Supp.  10.    While  we  recognize  that  the  right  of  the  company  is 
superior  in  point  of  precedence,  that  the  driver  should  not  ob- 
struct the  operation  of  the  cars,  and  that  a  person  who  without 
care  drives  along  the  track  may  subject  himself  to  the  charge 
of  contributory  negligence,  yet  where,  as  here,  there  was  an 
excuse   for  driving  near  the  track,  and   some  degree  of  care 
exercised  in  respect  to  looking  and  listening  a  short  time  before 
the  injury,  and  with  the  burden  resting  on  appellant  to  show 
contributory  negligence,  we  hold  that  it  is  not  error  to  submit 
the  question  to  the  jury.    It  must  not  be  forgotten  that  a  person 
driving  along  a  street  railroad  track  in  broad  daylight  has  a 
right,   at  least  in  some   degree,  to  indulge   in   the  supposition 
that  if  a  car  is  approaching  from  the  rear  a  proper  lookout  is 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S         613 

ladianapolis  St.  Ry.  Co.  v.  Marschke 

being"  maintained  thereon,  and  that  ordinary  care  not  to  injure 
him  will  be  exercised.  Greene  v,  Louisville  Railway  Co.  (Ky.) 
84  S.  \V.  1154;  Ablard  v,  Detroit  United  Railway  (Mich.)  102 
X.  \V.  741  ;  Memphis  Street  Railway  Co.  v.  Haynes  (Tenn.)  81 
S.  \V.  374.  See  Stringer  v.  Frost,  116  Ind.  477,  19  N.  E.  331, 
2  L.  R.  A.  614,  9  Am.  St.  Rep.  875. 

As   is   well  understood,  where  a  question  as  to  ne^ligfence  or 
contributory  ne^ligfence  is  presented  in  such  a  way  that  jurors,  as 
reasonable  men,  mi^ht  fairly  differ  as  to  the  deduction  to  be  drawn 
on  that  subject,  the  question  becomes  a  mixed  one  of  law  and 
fact ;  and  so  here,  in  view  of  the  circumstances,  and  bearing  in 
mind  that  the  burden  was  on  appellant  to  show  contributory  ne^- 
U^ence,  we  are  of  opinion  that  it  cannot  be  said,  as  a  matter  of  law, 
that  such    defense  was  made  out.     Indianapolis  Street  Railway 
Co.  zf.   Schmidt  (Ind.  App.)  71  N.  E.  663;  Vincent  v,  Norton, 
etc..  Street  Railway  Co.,  180  Mass.  104,  61  N.  E.  822 ;  Marden 
V.  Portsmouth,  etc..  Street  Railway  (Me.)  60  Atl.  550,  69  L.  R. 
A.  300;  Macon,  etc.,  Co.  v,  Barnes,  121  Ga.  443,  49  S.  E.  282; 
Greene  z/.  Louisville,  etc.,  R.  Co.,  supra;  Ablard  v.  United  Rail- 
way, supra;  Rouse  v,  Detroit  Electric  Railway,  135  Mich.  545, 
98  N.  W.  258,  100  N.  W.  404;  Memphis  Street  Railway  Co. 
V.  Haynes,  supra.     And  see  Evansville,  etc.,  R.  Co.  v.  Gentry, 
147  Ind.  408,  44  N.  E.  311,  37  L.  R.  A.  378,  62  Am.  St.  Rep.  421. 
Objection  is  made  that  a  witness  was  permitted  to  testify  as  to 
the  customary  speed  of  cars,  running  down  said  incline,  at  and 
before  the  accident.     While  the  record  shows  that  counsel  for 
appellant   stated  their  objections  at  lengfth  to  a  question  con- 
cerning" such  matter,  and  reserved  an  exception  to  the  ruling:  of 
the  court,  yet  we  find  no  exception  reversed  to  the  question  by 
which  the  answer  was  finally  elicited. 

It  is  claimed  that  the  trial  court  submitted  to  the  jury  a  ques- 
tion which  was  outside  of  the  issues,  in  instructing"  with  reference 
to  a  liability  based  on  the  hypothesis  of  a  failure  to  exercise 
reasonable  care  after  it  became  apparent  to  the  motorman  that  a 
collision  was  likely  to  occur.    This,  in  substance,  is  the  doctrine 
o!  last   clear  chance.     The   company   does,   in   its  preliminary 
allegations  concerning  negligence,   characterize   as   negligent  a 
running  at  a  high  speed  and  a  failure  to  sound  the  gong,  but 
the  averment  concludes  with  a  charge  of  negligence  in  running 
the  car  upon  and  against  plaintiff's  buggy,  thereby  injuring  her. 
"We  are  of  opinion  that  the  complaint  should  not  be  construed  on 
the  theory  that  it  required  all  of  the  more  specific  charges  of 
negligence  to  be  proved  to  make  out  a  case.    The  specific  char- 
acterizations of  the  complaint  may  give  a  more  vivid  idea  of 
the  manner  in  which  it  was  claimed  that  the  accident  occurred, 
but  after  all,  the  whole  thing,  in  substance,  is  a  charge  that  the 
defendant   negligently    ran    its   car    into   the    plaintiff's    buggy. 
Even  at  common  law  it  was  the  rule  that  it  was  enough  if  the 
substance  of  the  issue  was  exactly  proved.     Andrews'  Stephen 
on  Pleading,  176;  Owen  v.  Phillips,  73  Ind.  284;  Phcenix,  etc., 
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Co.  V,  Hinesley,  75  Ind.  1.  In  such  a  case  as  this  the  injun- 
caused  by  the  wrongfful  act  or  omission  of  the  defendant  is  the 
^avamen  of  the  action.  Harper  v.  City  of  Milwaukee,  30  Wis. 
365.  We  are  of  opinion  that  appellee  was  entitled  to  recover 
if  the  jury  found  that  the  hypothesis  which  the  instruction  con- 
tained was  maintained  by  the  evidence.  As  was  said  in  Robbins 
V.  Di^^ns,  78  Iowa  521,  524,  43  N.  W.  306,  in  considering:  the 
propriety  of  an  instruction  to  the  effect  that  the  plaintiff  must 
prove  the  alleviation  of  neg^ligfence  as  laid,  the  court  said:  "The 
defendants  are  liable  if  they  neg:lig:ently  ran  upon  and  injured  the 
plaintiff.  It  was  not  necessary  to  show  that  the  spaced  was 
'furious/  "  See,  also,  Busse  v.  Rogers,  120  Wis.  443,  98  N,  W. 
219,  64  L.  R.  A.  183.  In  Crowley  v.  Burlington,  etc.,  R.  Co., 
65  Iowa  658,  20  N.  W.  467,  22  N.  W.  918,  complaint  was  made 
of  an  instruction  as  to  a  liability  of  the  defendant  if  it  failed  to 
use  reasonable  care  after  it  had  discovered  the  plaintiff's  negli- 
gence, on  the  ground  that  there  was  no  averment  to  that  effect. 
The  court  said :  "We  do  not  think  such  an  allegation  is  necessar)- 
to  be  made  in  the  petition.  It  is  a  phase  of  the  rights  and  ob- 
ligations of  the  parties  which  arises  upon  the  proofs  rather  than 
by  pleading.  We  know  of  no  rule  of  pleading  which  requires 
the  plaintiff  in  actions  of  this  character  to  confess  negligence  on 
his  part  and  avoid  it  by  alleging  that  the  defendant  might  have 
averted  the  injury  by  using  proper  care  after  the  discovery  of 
plaintiff's  peril."  And  so  here,  appellee  had  a  right,  having 
offered  evidence  in  support  of  the  gist  of  her  charge,  to  have  the 
question  of  negligence  submitted  to  the  jury,  either  as  she  had 
characterized  it  or  in  accordance  with  the  gravamen  of  the  al- 
legation. 

Appellant  has  no  reason  to  complain  of  instruction  No.  8  given 
by  the  court.  As  to  the  other  rulings  in  the  giving  or  refusal  of 
instructions,  concerning  which  appellant's  counsel  but  little  more 
than  suggest  error,  it  may  be  said  that  there  has  been  no  attempt 
to  comply  with  rule  22  (55  N.  E.  v)  of  this  court  in  respect  to 
such  instructions;  neither  their  language  nor  their  substance 
can  be  found  in  the  briefs,  and  therefore  we  shall  not  pause  to 
discuss  them.  See  Buchner  Chair  Co.  v,  Feulner,  164  Ind.  368, 
73  N.  E.  816. 

Appellant's  counsel  raise  the  question  as  to  whether  it  was 
entitled  to  judgment  in  its  favor  based  on  the  jury's  answers  to 
special  interrogatories.  We  need  scarcely  say  tiiat  to  justify  the 
sustaining  of  such  a  motion  the  answers  must  make  out  a  case 
of  such  antagonism  between  them  and  the  general  finding  on 
seme  vital  point  as  not  to  be  capable  of  being  removed  by  any 
evidence  which  would  have  been  admissible  under  the  issues. 
It  is  true  that  the  jury  stated  that  the  point  where  appellee  began 
to  turn  her  buggy  was  not  farther  than  100  feet  from  the  point 
where  she  was  struck,  but  in  answer  to  the  question  whether 
there  was  anything,  before  she  turned,  to  indicate  to  the  motor- 
man  that  she  intended  to  turn  to  pass  the  wagon,  the  jury  an- 
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swered,  "Yes,  the  wagfon."    This  beingf  true,  the  motorman  was 
not  at  liberty  to  continue  to  proceed  at  a  hig^h  speed  and  without 
sounding-  the  ^ongf.     Adams  v.  Camden,  etc.,  R.  Co.,  69  N.  J. 
Law,  424,  55  Atl.  254. 
Judgment  affirmed. 


Garvick  v.  United  Rys.  &  Electric  Co.  of  Baltimore. 

(Court  of  Appeals  of  Maryland,  June  20,  1905.) 

[61  Atl.   Rep.   138.] 


Street  Railroads — Injury  to  Pedestrian — Negligence — Evidence 
Res  Ipsa  Loquitur.* — Negligence  of  a  street  railway  company  is  not 
inferred  from  the  mere  fact  that  a  car  struck  and  injured  a  pedes- 
trian Avalking  along  the  track,  and  in  order  to  recover  for  the  in- 
juries received  he  must  prove  negligence  on  the  company's  part  by 
aftirmative  proof. 

Same — Failure  to  Give  Signal — EfFect.t — The  failure  of  a  motor- 
man  in  charge  of  a  street  car  to  ring  the  gong  is  not  evidence  of  ac- 
tionable negligence  in  injuring  a  pedestrian  on  the  track,  who  knew 
of  the  car's  approach. 

Same — Care  in  Operation  of  Cars — Presumption  as  to  Pedestrian 
on  Track4 — A  motorman  in  charge  of  a  street  car  has  the  right  to 
presume  that  a  pedestrian  on  the  track  possessing  full  powers  of 
locomotion,  free  to  escape  from  danger,  will  leave  the  track  in  time 
to  avoid  an  injury,  especially  where  he  knows  that  a  car  is  approach- 
ing. 

Same — Contributory  Negligence. — Plaintiff  and  a  companion  walked 
along  the  track  of  a  street  railway  company.  Plaintiff  did  not  look 
to  see  if  any  car  was  approaching,  nor  did  he  hear  a  car  approach, 
but  his  companion  called  his  attention  to  the  fact  that  a  car  was 
approaching.  Plaintiff  attempted  to  get  off  the  track,  but  was  struck 
by  the  car  and  injured.  His  companion  succeeded  in  getting  off  the 
track  in  time  to  avoid  being  injured  without  walking  fast.  Held,  that 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law, 
precluding  a  recovery. 

Appeal  from  Court  of  Common  Pleas ;  John  J.  Dobler,  Judgfe. 

Action  by  George  Garvick  against  the  United  Railways  & 
Electric  Company  of  Baltimore.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

Ar^ed  before  McSherry,  C.  J.,  and  Fowler,  Briscoe,  Boyd, 
Page,  Pearce,  Schmucker,  and  Jones,  JJ. 

Thomas  G.  Hayes,  for  appellant. 

A.  D.  Foster  and  Georjs^e  Dobbin  Penntman,  for  appellee. 

*For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  arises  from  the  fact  of  a  collision  between  a 
car  or  train  and  a  person  on  a  railroad  track,  see  foot-notes  appended 
to  Hot  Springs  St.  Ry.  Co.  v.  Hildreth  (Ark.),  18  R.  R.  R.  168,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  168. 

tSee  foot-notes  appended  to  Lambert  v.  Southern  Pac.  R.  Co. 
(Cal.),  14  R.  R.  R.  575.  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  575. 

tSee  foot-notes  appended  to  Lambert  v.  Southern  Pac.  R.  Co. 
(Cal.).  14  R.  R.  R.  575,  37  Am.  &  Eng.  R.  Cas.,  N.  S.,  575. 
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Fowler,  J.  This  is  an  action  to  recover  damages  for  the  in- 
jury caused  by  the  allegfed  negflig^ence  of  the  United  Electric 
Railways  of  Baltimore  City.  The  court  below,  at  the  termina- 
tion of  the  plaintiff's  testimony,  withdrew  the  case  from  the  jur\\ 
and  instructed  them  to  find  a  verdict  for  the  defendant.  The 
judgment  beings  agfainst  the  plaintiff,  he  has  appealed,  and  the 
only  question  presented  by  the  record  is  the  propriety  of  the 
ruling:  above  mentioned. 

The  facts  conceded,  of  course,  by  the  defendant's  demurrer 
to  the  evidence,  are  that  the  plaintiff,  Georgfe  Garvick,  together 
with  two  companions,  was  walking^  alongf  the  south-bound  track 
of  the  defendant  company,  which  is  laid  on  the  side  of  the  Falls 
Road.    When  they  had  nearly  reached  Cold  Springy  Lane,  which 
is  just  outside  or  just  within  the  city  limits,  a  car  came  along, 
g^oing:  south,  in  the  same  direction  in  which  they  were  walking. 
We  gfive  the  plaintiff's  testimony:   "I  am  the  plaintiff.    Between 
five  and  six  o'clock,  July  23,  1903,  on  my  way  home  from  Roland 
Park,  I  was  about  at  Cold  Spring  Lane,  coming  towards  the 
city.    As  we  were  coming  along,  the  car  came  along.    We  were 
on  the  track,  and  so  when  a  gentleman  said,  *I  believe  there  is  a 
car  coming,'  I  started  to  get  off  the  track,  and  just  as  I  got  out- 
side the  track  it  struck  me  in  the  back  and  knocked  me  down — 
right  here   (indicating  over  the  left  hip  to  the  back).     At  the 
place  where  the  accident  happened  the  tracks  are  on  a  level  with 
the  street.     When  I  stepped  off  the  track  I  was  standing  up. 
I  don't  know  what  part  of  the  car  struck  me.    I  did  not  hear  any 
bell  at  all.     The  warning  spoken  of  came  from  Mr.  McKinny. 
When  he  said  the  car  was  coming,  I  tried  to  get  off  the  track. 
I  stepped  to  the  right.    Mr.  McKinny  stepped  to  the  left.    Both 
of  the  gentlemen  with  me  stepped  to  the  left,  and  I  went  to  the 
right."     Cross-examination:    "It  is  not  the  fender  that  struck 
me.    The  fender  wouldn't  be  up  that  high  on  my  back.    I  don't 
know  whether  it  was  the  footboard  or  edge  of  the  car.    I  couldn't 
say  that.     Just  as  soon  as  the  car  came  along  it  struck  me,  and 
I  don't  know  what  part  it  was.     The  fender  must  have  passed 
me  before  the  car  struck  me.    It  was  done  so  quick  I  don't  know 
how  it  was  done.    Was  no  fender.    Just  as  I  stepped  across  the 
railing,  the  car  hit  me  right  in  the  back.    I  am  not  very  hard  of 
hearing.     I  can  hear  all  right.     *     *     *    The  other  two  men 
with  me  went  to  the  left  of  the  track.    We  all  started  to  get  off 
together.     The  other  men  were  not  struck.     My  hearing  is  not 
of  the  best.     I  may  be  a  little  deaf.     I  did  not  hear  any  gong. 
*     *     *    The  place  where  the  accident  happened  was  an  up- 
grade, this  side  of  Cold  Spring  Lane.    I  was  walking  up  the  hill, 
going  the  same  way  with  the  car.     *     ♦     *     i  ^vas  in  the  track. 
I  don't  know  about  the  other  men.     I  was  in  the  south-bound 
track.    We  were  walking  three  abreast,  and  talking  as  we  went 
along.    I  think  one  of  the  two  men  were  in  the  same  track  with 
me.    I  won't  swear  about  the  other." 

John  T.  McKinny,  one  of  the  plaintiff's  companions,  testified 
as  follows :  **I  knew  Mr.  Garvick  from  the  time  he  was  working 
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at  Roland  Park.     I  was  with  him  at  the  time  of  the  accident. 
We  were  coming:  up  from  Cold  Spring:  Lane,  coming:  south,  up 
the  g^rade  towards  the  city  limits,  and  were  all  three  walking: 
aiongf.     I  was  walking:  in  the  middle,  and  Mr.  Stanbaug:h  was  on 
the  ri^ht  hand  side,  and  Mr.  Garvick  on  the  left;  and  we  were 
talking^,  and  I  looked  back,  and  said,  'Look  out,  there  is  a  car 
coming: !'  and  Mr.  Stanbaug:h  and  I  stepped  to  the  left  and  Mr. 
Garvick  to  the  rig:ht.    I  didn't  see  the  car  strike  him,  but  I  saw 
him  g:etting:  up  off  the  g:round  after  the  car  passed.     When  I 
g:ave   the  warning:  I  saw  Mr.  Garvick  step  over  to  the  rig:ht. 
When  he  was  struck  the  car  was  between  Mr.  Garvick  and  me. 
The  car  was  not  very  far  when  I  hollered.    I  just  looked  back, 
and  said,  Xook  out,  a  car  is  coming: !'  and  Mr.  Stanbaug:h  and  I 
stepped  off,  and  Mr.  Garvick  he  stepped  to  the  other  side.     I 
don't  think  the  car  was  coming:  fast.    I  can't  say  what  g:ait — as 
they  g:enerally  come  upg:rade.     I  can't  say  the  car  was  coming: 
fast  or  slow  either.     I  can't  tell  whether  Mr.  Garvick  stepped 
fast  or  slow  as  he  stepped  off  the  track,  because  I  was  getting: 
out  the  way  myself.  .  The  tracks  where  the  accident  occurred 
are  about  even  with  the  street.    When  I  first  saw  Mr.  Garvick 
after  the  car  passed,  he  was  on  his  hands  and  knees,  g:etting:  up. 
I  can't  say  positively  how  far  the  car  was  from  us  when  we  at- 
tempted to  g:et  off  the  track.     The  car  was  further  than  that 
door  of  this  room  when  I  hollered.    I  don't  wait  long:  for  a  car 
to  g:et  that  close  to  me  before  I  try  to  g:et  out  of  the  way,  if  I 
see  it.    Garvick  stepped  off  the  same  as  I  did,  only  on  the  oppo- 
site side.     Q.  State  his  manner  of  g:etting:  off  the  track.     A. 
That  is  a  question  I  don't  see  how  I  can  answer.    I  couldn't  tell 
whether  he  stepped  fast  or  slow,  because  I  was  g:etting:  out  of 
the  way  myself.    Q.  At  what  speed  were  you  moving:  to  g:et  out 
of  the  way?    A.  I  wasn't  g:oing:  very  fast,  but  I  was  gfoing  fast 
enoug:h  to  g:et  out  of  the  way."     Cross-examination:    "I  went 
with  Garvick  a  part  of  the  way  to  his  home  after  the  accident. 
I  walked  with  him  about  one-eig:hth  of  a  mile.     I  was  in  the 
center  of  the  south-bound  track,  and  Mr.  Garvick  was  to  my 
right.    I  g:ot  out  of  the  way  all  rig:ht." 

Calvin  Stanbaug:h,  plaintiff's  remaining:  c(5mpanion,  testified 
thus :  "I  live  at  507  Hickory  avenue,  in  Woodberry.  I  heard  the 
testimony  of  Mr.  Garvick.  We  were  all  coming:  home  that  even- 
ing:, walking:  down  the  track,  and  I  was  walking:  on  the  north- 
bound track  coming:  down,  and  Mr.  McKinny  and  Mr.  Garvick 
were  in  the  south-bound  track,  and  I  heard  some  one  say,  'Look 
out,  here  comes  a  car!'  and  as  the  car  passed  by  I  saw  Mr.  Gar- 
vick gretting:  up ;  but  what  part  of  the  car  struck  him  -I  couldn't 
say.  I  don't  think  the  car  was  coming:  fast.  It  was  upg:rade. 
Mr.  Garvick  said  he  was  hurt  rig:ht  smart.  When  I  saw  Mr. 
Garvick  g:etting:  up,  I  don't  suppose  the  car  was  over  ten  yards 
at  the  outside.  I  didn't  pay  much  attention,  but  I  know  the  car 
stopped.  If  the  bell  of  the  car  rang:,  I  didn't  hear  it,  because  we 
were  walking:  along:  talking:.  The  tracks  where  the  accident 
happened  were  about  even  with  the  street." 
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It  thus  appears  that  the  plaintiff  and  one  of  his  companions 
were  walking:  south  alon^,  not  across,  the  defendant's  south- 
bound track,  and  that  the  other  member  of  the  party  was  walking: 
in  the  same  direction  along:  the  north-bound  track.  The  two 
questions  presented  by  the  state  of  facts  disclosed  by  the  record 
are,  first,  does  the  plaintiff's  testimony  afford  any  leg:ally  suffi- 
cient evidence  of  nefi:lifi:ence  on  the  part  of  the  defendant  or  its 
servant  the  motorman?  and,  secondly,  even  assuming:  there  was 
such  evidence,  was  the  plaintiff  g:uilty  of  such  contributory  neg- 
ligfence  as,  under  all  the  circumstances  of  the  case,  will  prevent 
a  recovery? 

1.  Was  the  defendant  or  its  motorman  guilty  of  neg:lig:ence? 
Before  this  question  can  be  answered  in  the  affirmative,  it  is 
incumbent  on  the  plaintiff  to  adduce  some  definite  affirmative 
proof.  Neg:lig:ence  of  the  defendant  cannot,  in  a  case  like  this, 
be  inferred  from  the  mere  happening:  of  the  accident.  It  has 
been  repeatedly  held  by  this  court  that  the  negfhg^ence  of  a  de- 
fendant will  not  be  presumed,  nor  will  a  surmise  or  a  scintilla 
of  evidence  that  there  may  have  been  neg:lig^ence  on  his  part 
justify  a  court  in  sending:  a  case  to  the  jury.  There  must  be  some 
reasonable  evidence  of  well-defined  facts  of  neg:lig:ence  of  breach 
of  duty  on  the  part  of  the  defendant  causing:  the  injury  com- 
plained of.  United  Railways  t\  Fletcher,  95  Md.  533,  52  Atl. 
608.  We  have  failed  to  find  any  such  evidence  in  the  record 
now  before  us.  If  there  was  any  culpable  neg:lig:ence  which  will 
rtnder  the  defendant  liable,  it  must  be  the  neg:lig:ence  of  the 
motorman.  It  is  contended  on  the  part  of  the  plaintiff  that  the 
motorman  was  (a)  g:uilty  of  neg:lig:ence,  because  he  failed  to 
ring:  the  g:ongf,  and  (b)  because  he  was  running:  the  car  recklessly 
at  a  hig:h  rate  of  speed. 

Assuming:  that  the  neg:ative  evidence  g:iven  by  the  witnesses 
that  they  did  not  hear  the  g:ong:  ring:  would  be  ordinarily  leg:ally 
sufficient  evidence  tending:  to  prove  the  neg:lig:ence  of  the  defend- 
ant, yet  in  this  case  such  negfative  proof  can  have  no  probative 
force,  because  it  is  established  beyond  controversy  by  the  plain- 
tiff's testimony  that  he  had  notice  from  his  companion  that  the 
car  was  coming:.    "The  purpose  of  sounding:  g:ong:s  on  street  cars 
is  to  notify  persons  on  or  about  to  cross  the  track  that  the  car  is 
approaching:,  so  that  they  may  g:overn  their  actions  with  safet>^ 
Where,  however,  the  pedestrian  sees  the  car,  and  knows  of  its 
approach,  every  purpose  of  the  rule  for  sounding:  the  g:ong:  has 
been  fulfilled.    The  failure,  therefore,  of  the  motorman  to  sound 
the  g:ong:  is  not  neg:lig:ence  to  such  pedestrian  if  the  latter  sees 
or  knows  of  the  proximitv  and  approach  of  the  car."     Murray 
V,  Transfer  Co.  (Mo.  Sup.)  75  S.  W.  613;  Louisville  R.  R.  v, 
Colston  (Ky.)  79  S.  W.  244.    That  the  plaintiff  in  this  case  knew 
of  the  approach  of  the  car  is  beyond  question,  for  his  companion 
McKinny  so  informed  him.    Not  only  so,  but  McKinny  had  time 
to  impart  to  the  plaintiff  this  information  and  retire  to  a  place 
of  safety. 
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(b)  The  second  ground  to  show  neg^ligfence  on  the  part  of  the 
defendant  is  the  alleged  higfh  rate  of  speed  at  which  the  car  was 
running".  The  evidence  affords  no  foundation  for  this  conten- 
tion. No  witness  testified  the  car  was  running:  at  an  illegral  rate 
of  speed,  but,  on  the  contrary,  both  of  the  plaintiff's  companions 
declared  that  the  car  was  comingf  upgrade,  and  was  not  coming 
fast. 

(c)  But,  in  addition  to  this  evidence,  it  is  settled  in  this  state, 
at  least,  and  generally,  that  where  a  party  is  discovered  on  the 
track  of  a  railroad  in  the  full  power  of  locomotion,  and  no  im- 
pediment to  his  escape,  those  on  the  train  may  well  act  upon  the 
assumption  that  he  will  use  his  senses  for  his  protection,  and  get 
out  of  the  way  of  danger  before  he  is  struck.    B.  &  O.  Rd.  Co. 
V.  State,  Use  of  Schroeder,  69  Md.  558,  16  Atl  212;  B.  &  O. 
Rd.  z\  State,  Use  of  Savington,  71  Md.  595,  18  Atl.  %9 ;  Egner 
V,  United  Ry.  Co..  98  Md.  400,  56  Atl.  789.    Hence  we  think  it 
is  clear  that  the  defendant's  motorman  had  a  right  to  presume 
that  the  plaintiff  and  his  companions  would  leave  the  track  for 
a  place  of  safety,  especially  as  they  knew  the  car  was  coming. 
The  evidence  shows  they  were  notified  of  the  approach  of  the 
car  by  one  of  their  number ;  but,  even  in  the  absence  of  the  evi- 
dence  of  such  affirmative  proof  of  notice,  it  seems  incredible 
that  the  noise  of  the  car  would  not  of  itself  have  afforded  suffi- 
cient notice  of  its  approach  to  persons  of  ordinary  power  of 
hearing:  who  were  walking  on  the  tracks  in  the  country  free  from 
the  noise  of  the  city.    We  think,  therefore,  that  there  is  no  legally 
sufficient  evidence  to  be  found  in  the  record  of  negligence  on  the 
part  of  the  defendant. 

2.    But  assuming  ex  gratia  that  the  defendant  was  guilty  of 
neglig-ence,  the  record  affords  abundant  evidence  of  the  con- 
tributory negligence  of  the  plaintiff.     In  the  first  place,  if  it  be 
conceded  that  the  plaintiff  was  legally  on  the  defendant's  tracks, 
we  do  not  think  the  cases  cited  by  his  counsel  to  sustaio  that 
proposition  are  at  all  applicable  to  the  facts  of  this  case.    Cooke 
V,  Bait.  Trac.  Co.,  80  Md.  554,  31  Atl.  327;  Lake  Roland  Co. 
V.  McKewen,  80  Md.  602,  31  Atl.  797,  and  Con.  R.  Co.  v.  Arm- 
strong, 92  Md.  565,  48  Atl.  1047,  are  all  cases  in  which  the  injury 
complained  of  was  inflicted  at  crossings.    In  none  of  them  was 
the  injured  person  walking  along,  as  distinguished  from  across, 
the  tracks.     If  the  plaintiff  voluntarily  selected  the  most  dan- 
gerous place  on  the  road  to  walk,  it  was  unquestionably  his  duty 
to  use  at  least  ordinary  care  to  avoid  being  injured.     He  must 
have  known  that  at  any  moment  a  car  might  approach   from 
behind,  and  therefore  it  was  his  duty  to  use  his  senses  of  hearing 
and  sight  for  his  protection.     It  does  not  appear,  however,  that 
he  at  any  time  looked  back,  or  that  he  heard  the  car  approach- 
ing until  informed  by  his  companion  McKinny,  who  says  in  his 
testimony:   "Garvick  stepped  off  the  same  as  I  did,  only  on  the 
opposite  side.     I  was  not  going  very  fast,  but  I  was  going  fast 
enough  to  ^^t  out  of  the  way."    It  would  :eem  to  be  clear  from 
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the  testimony  that  the  plaintiff  not  only  failed  to  use  his  eyes  or 
his  ears,  but  neglected  to  avail  himself  of  the  timely  warning^ 
^iven  by   McKinny.     It  follows,  therefore,   that  the  judgment 
appealed  from  will  be  affirmed. 
Judgment  affirmed. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Fuller. 

(Supreme  Court  of  Kansas,  Jan.  6,   1906.) 
[84  Pac.  Rep.  140.] 


Railroads — Injury  to  Persons  in  Yards — Assumption  of  Risk. — One 

who  undertakes  to  cross  the  yards  of  a  railroad  company  in  a  popu- 
lous city,  at  a  place  other  .than  a  public  crossing,  although  on  a 
well-defined  path  which  has  been  in  constant  use  by  the  public  for  a 
number  of  years,  assumes  the  risk  of  injuries  from  coming?  in  con- 
tact with  semaphore  wires  or  any  other  stationary  appliances,  or 
devices  which  are  convenient  or  necessary  for  the  safe  operation  of 
trains. 

Same.* — A  railroad  company  owes  no  duty  to  the  public  to  keep  in 
safe  repair  for  pedestrians  a  path  across  its  yards,  which  the  public 
has  been  in  the  habit  of  usin?  for  its  own  convenience  without 
objections.  Nor  does  the  fact  that  no  objection  has  been  made 
imply  that  the  company  will  not,  without  special  warninjf,  obstruct 
such  path  with  mechanical  appliances  and  machinery  which  may 
become  essential  or  convenient  for  the  safe  and  proper  operation  oi 
the  business  conducted  in  its  yards. 

Johnston,  C.  J.,  and  Mason  and  Smith,  JJ.,  dissenting?. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedg^wick  County;  Thomas  C. 
Wilson,  Judgfe. 

Action  by  Ambrose  Fuller  against  the  Atchison,  Topeka  and 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant bringfs  error.    Reversed. 

The  plaintiff  in  error  seeks  by  this  proceeding  to  reverse  a 
judgment  obtained  against  it  by  A.  M.  Fuller  for  personal  in- 
juries, which  resulted  to  him  from  falling  over  a  semaphore  wire 
in  its  yards  in  the  city  of  Wichita.  In  1879  the  right  of  way 
now  owned  by  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
through  the  city  of  Wichita  was  condemned  for  that  purpose. 
Afterwards  one  Perry,  who  was  the  owner  of  certain  land 
through  which  said  right  of  way  had  been  condemned,  caused 
to  be  surveyed  and  platted  Perry's  addition  to  the  city  of  Wi- 
chita, with  the  streets  and  alleys  dedicated  to  the  public  use.  In 
this  addition  is  Mosely  avenue  running  north  and  south.  The 
avenue  has  never  been  opened  across  the  company's  right  of  way. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
licensees  and  trespassers  on  railroad  premises,  see  foot-notes  ap- 
pended to  Louisville  &  N.  R.  Co.  v.  Smith  (Ky.),  18  R.  R.  R.  148,  41 
Am.  &  Eur.  R.  Cas.,  N.  S.,  148;  foot-notes  appended  to  Hern  v. 
Southern  Pac.  Co.  (Utah),  17  R.  R.  R.  179,  40  Am.  &  Eng.  R.  Cas., 
N.  S.,  179. 
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Pedestrians  on  the  south,  wishing:  to  ^o  north,  followed  Mosely 
avenue  to  the  intersection  of  the  rigfht  of  way,  where  they  crossed 
the  yards  of  the  company  by  a  path,  which,  according^  to  some 
of  the  testimony,  had  been  in  constant  use  for  10  or  12  years, 
without  objection  from  the  railroad  company.    About  six  months 
prior   to   plaintiff's   injury  the  railroad   company  placed   sema- 
phore wires  alon^  the  west  side  of  its  track  and  across  this  path 
about  two  feet  from  the  g"round.    The  plaintiff,  having  business 
which  called  him  from  the  north  to  the  south  side  of  the  yards, 
started  to  cross  by  this  path.    After  passing  upon  the  right  of  way 
and  into  the  company's  yards,  he  came  in  contact  with  these 
semaphore  wires  and,  not  knowing  they  were  there,  fell  over 
them,  and  struck  his  face  against  the  ends  of  the  ties  or  rails, 
and  received  the  injuries  for  which  he  recovered  damages.    The 
negligence  charged  against  the  company  was  placing  these  sema- 
phore wires  across  this  path  without  boxing  them  or  putting  them 
under  the  ground.    This  was  the  first  time  that  this  plaintiff  had 
ever  been  in  that  vicinity,  and  the  first  time  that  he  had  ever 
attempted  to  use  this  path  across  the  yards  of  the  company.    The 
jury  found  that  the  semaphore  wires  were  used  as  signals  for 
trains;  that  their  maintenance  and  operation  by  the  company 
at  the  time  in  question  were  useful  and  essential  for  the  safe  and 
convenient  operation  of  the  trains  upon  defendant's  track;  that 
the  defendant's  negligence  which  renders  it  liable  to  the  plaintiff 
was  in  placing  the  wire  across  the  path  without  protecting  it  by 
boxing  and  placing  the  box  in  the  ground. 

A.  A,  Hurd,  Wm.  R.  Smith,  O.  /.  Wood,  J.  D,  Houston,  and 
Alfred  A.  Scott,  for  plaintiff  in  error. 
Dale  &  Amidon  and  James  L.  Dyer,  for  defendant  in  error. 

Greene,  J.  (after  stating  the  facts).    By  reason  of  changes  in 

the  personnel  of  this  court  this  cause  has  been  twice  submitted 

for  reargument,  and  counsel  for  both  parties  have  been  faithful 

and  diligent  in  their  efforts  to  assist  the  court  in  arriving  at  a 

correct  conclusion.    The  path  upon  which  the  plaintiff  attempted 

to  cross  the  yards  was  one  that  had  been  traveled  by  a  number 

ot  pedestrians  living  on  Mosely  avenue  south  of  the  company's 

line  of  road.     It  had  been  so  continuously  and  constantly  used 

that  it  was  well  defined,  and  was  of  itself  an  implied  invitation 

to  pedestrians  to  use  it  to  cross  from  one  side  of  the  right  of  way 

to  the  other.    The  plaintiff  was  not,  therefore,  a  trespasser,  but 

was  there  at  the  implied  invitation  of  the  company,  resulting 

from  a  long  and  continuous  usage  of  this  path  by  the  public 

without  objection  by  the  company.    This  path,  however,  passed 

over  the  yards  of  the  railroad  company  in  a  populous  city,  where 

many  trains  were  being  operated  daily  with  all  appliances  and 

mechanical  devices  necessary  and  essential  to  insure  the  greatest 

safety  to  the  traveling  public.     When  the  plaintiff  entered  upon 

this  path,  he  did  so  knowing  that  he  was  in  a  city,  and  would 

find  there  railroad  tracks  and  cars  and  mechanical  devices  used 
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in  such  railroad  yards.  The  jury  in  its  finding-  stated  that  the 
semaphore  wires  were  useful  and  essential  for  the  safe  and  con- 
venient operation  of  the  trains  in  its  yard.  He  therefore  entered 
upon  his  passage  over  the  yard  chargeable  with  the  knowledge 
that  he  would  probably  have  to  cross  semaphore  wires,  switches, 
tracks,  and  all  other  devices  and  appliances  convenient  or  essen- 
tial for  the  speedy  and  safe  operation  of  trains  in  the  most  con- 
venient and  safest  manner  known  to  railroad  science.  The  public 
safety  demands  of  all  railroad  companies  the  employment  of  such 
safety  appliances,  machinery,  and  other  devices,  and  the  law  will 
tolerate  none  other. 

The  acquiescence^of  a  railroad  company  in  the  crossing  of  its 
tracks  by  pedestrians  in  order  to  shorten  distances  at  any  par- 
ticular place  does  not  grant  an  easement  to  the  public,  nor  cast 
upon  the  company  the  responsibility  of  keeping  a  path  thus  made, 
in  safe  condition  for  pedestrians.  This  principle  is  conceded, 
but  it  is  stoutly  contended  that  if  one  who  permits  his  premises 
to  be  used  by  the  public  as  a  way  shall,  without  warning,  negli- 
gently place  an  obstruction  on  or  so  near  the  passage  that  injury 
results  to  one  who  was  in  the  exercise  of  the  implied  invitation, 
he  would  be  liable.  Conceding  this  rule,  its  inapplicability  to 
the  facts  of  this  case  makes  it  immaterial.  The  business  con- 
ducted in  the  yard  of  a  railroad  company  in  a  city  is  inherently 
dangerous  to  pedestrians,  and  all  persons  endeavoring  to  cross 
such  yards  are  warned  of  this  fact.  No  special  notice  is  re- 
quired of  this  danger.  The  danger  does  not  arise  entirely  from 
the  operation  of  trains,  but  from  the  continual  changes  made  in 
the  surface  of  the  earth.  The  pedestrian  who  crosses  the  yards 
of  a  railroad  company  in  the  morning,  on  a  path  made  by  con- 
stant use  of  the  public,  has  no  assurance  that  this  path  will 
remain  unobstructed  until  noon.  Notwithstanding  the  implied 
invitation,  one  who  undertakes  to  cross  railroad  yards  in  a  city 
by  a  path  does  so  knowing  that  the  land  upon  which  he  travels 
has  been  dedicated  to  a  public  use,  whose  demands  are  ever 
changing  and  increasing,  and  that  these  demands  must  be  met 
by  this  public  utility,  and  for  which  purposes  the  yards  are  lain 
with  tracks,  switches,  semaphore  wires,  and  all  other  machinery 
and  devices  known  to  railroad  science  for  moving  cars  and  trains 
rapidly  and  with  the  greatest  safety.  This  the  public  demands. 
Such  person  assumes  the  risk  of  coming  in  contact  with  all  such 
useful  contrivances  and  essential  devices.  The  implied  invitation 
13  given  and  accepted  upon  these  conditions. 

The  rule  that  one  who  permits  the  public  to  use  his  property 
as  a  passageway  cannot  have  a  dangerous  place  unprotected  in 
close  proximity  to  the  passageway  without  incurring  liability  for 
damages  is  well  sustained  by  the  authorities,  but  such  case's  are 
distinguishable  from  the  one  under  consideration.  De  Tarr  r. 
Heim  Brewing  Co.,  62  Kan.  188,  61  Pac.  689,  which  carries  the 
principle  to  the  limit,  has  no  features  similar  to  the  present  case. 
There  the  public  had  habitually  used  a  path  over  the  vacant 
part  of  a  lot.     Near  the  path  stood  a  water-closet,  under  which 
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was   a    vault.     The  owner  of  the  lot  removed  the  closet  and 
covered  the  vault  with  boards,  which  soon  became  unsafe  and 
was   not   repaired.     De  Tarr  in  attempting;  to  follow  the  path, 
missed  her  way  in  the  darkness  of  the  nigfht  and  fell  into  the 
vault.      That  path  crossed  an  unoccupied  portion  of  a  lot,  not 
used  by  its  owner  in  conducting  a  business  which  was  of  itself 
notice  that  it  was  dang^erous  for  the  public  to  use  it.     Nor  was 
it  being:  used  in  conducting;  a  business  which  required  the  surface 
to  be  chang;ed  or  altered  frequently.    Nor  did  the  accident  come 
to  De  Tarr  from  coming;  in  contact  with  an  instrument  necessary 
in  conducting;  the  business  on  the  premises  and  with  the  knowl- 
edg;e  of  the  existence  of  which  De  Tarr  was  charg;eable.     Nor 
does  this  case  come  within  the  rule  of  the  cases  where  one  under- 
takes to  cross  a  railroad  track  or  yards  upon  a  well-defined  path 
and   is   injured  by  the  neg;lig;ence  of  the  company's  employees 
in  the  operating;  of  a  train.    With  the  rule  and  the  reason  stated 
in  such  cases  by  this  court  we  are  satisfied.    As  a  matter  of  law 
the    company   was  not  g;uilty  of  neg;lig;ence  in  not  boxing;  its 
semaphore  wires  at  the  crossing;  of  the  path. 

The  judg;ment  is  reversed,  and  the  cause  remanded. 

BuRCH,  Porter,  and  Graves,  JJ.,  concur. 

Mason,  J.  (dissenting;).    The  railroad  company  was  under  no 
obligfation  to  keep  the  path  in  question,   where  it  crossed  the 
ti-ack  in  a  condition  suitable  for  the  use  of  foot  travelers,  but 
so  long;  as  it  permitted  a  state  of  affairs  to  exist  which  amounted 
to  an  invitation  to  the  public  to  use  the  path  it  was  bound  not 
to  do  anything;  to  subject  a  person  accepting;  such  invitation  to 
a  concealed  dang;er — one  which  could  not  be  discovered  by  the 
use  of  reasonable  diligence.     The  foot  traveler  using;  this  path 
was  required  to  take  notice  that  he  might  find  in  proximity  to 
the  railroad  track  any  mechanism  necessary  for  the  operation 
of  the  road  provided  he  could  learn  of  its  presence  by  the  or- 
dinary exercise  of  his  faculties.    The  semaphore  wire  may  have 
been  so  nearly  invisible  as  to  be  considered  absolutely  so  for  all 
practical  purposes,  in  which  case  the  company  may  be  deemed 
negligent  in  placing  it  across  the  path  at  such  a  height  that  it 
would  likely  to  trip  one  using  the  path,  without  taking  some 
steps  to  render  it  visible  or  to  give  notice  of  its  presence.    The 
company  was  under  no  obligation  to  bury  or  box  the  wire,  but 
it  was  a  fair  matter  for  the  determination  of  the  jury  whether 
under  all  the  circumstances  present  a  reasonable  regard  for  the 
safety  of  the  public  did  not  require  either  that  the  invitation  to 
use  the  path  should  be  withdrawn  by  the  interposition  of  some 
kind  of  a  barrier,  or  that  the  wire  at  this  place  should  have  been 
so  marked  as  to  render  it  plainly  visible.     Upon  these  considera- 
tions I  dissent  from  the  conclusions  reached  by  the  majority  of 
the  court. 

I  am  authorized  to  say  that  Chief  Justice  Johnston  and  Jus- 
tice Smith  join  in  this  dissent. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Giluhan. 

(Supreme  Court  of  Arkansas,  Feb.  3,  1906.) 
[92  S.  W.  Rep.  793.] 

Master  and  Servant — ^Acts  of  Independent  Contractor — ^Liability- 
Construction  of  Railroad.* — A  railroad  company  was  not  liable  to  a 
landowner  for  the  conduct  of  an  independent  contractor,  who,  in 
constructing  the  road  on  its  right  of  way  over  the  land,  made,  roads 
through  the  land,  destroyed  rails,  and  threw  down  and  destroyed 
fences. 

Trespass — Pleading — Issues — Evidence  Admissible  under  Pleadings. 
— In  trespass  against  a  railroad  company  for  damages  to  plaintifiPs 
land,  owing  to  the  destruction  of  plaintiffs  fences,  exposing  the 
crops  to  stock  by  defendant's  contractor,  it  was  error  to  admit  evi- 
dence of  liability  under  a  contract,  in  that  the  company  agreed,  at  the 
time  plaintiffs  conveyed  a  right  of  way,  to  replace  the  fences  in  time 
to  protect  the  crops. 

Appeal  from  Circuit  Court,  Izard  County;  John  W.  Meeks. 
Judfife. 

Action  by  W.  R.  Gillihan  a^inst  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgement  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

B.  S,  Johnson,  for  appellant. 

/.  B,  Baker  &  F.  Af .  Hanley,  for  appellee. 

McCuLLOCH,  J.  This  is  an  action  brougfht  by  W.  R.  Gillihan, 
the  owner  of  certain  lands  in  Izard  county,  to  recover  damages 
alleged  to  have  been  done  to  the  lands  by  defendant  railway 
company  in  constructing  its  road.  He  alleged  that  he  conveyed 
to  the  defendant  a  right  of  way  100  feet  wide  through  said  lands, 
but  that  afterwards  defendant  entered  upon  and  took  an  ad- 
ditional strip  7yi  feet  wide  through  said  land;  that  defendant's 
agents  and  employees  took  and  destroyed  1,000  cedar  rails,  of 
the  value  of  $100 ;  that  said  agents  and  employees,  without  plain- 
tiff's consent,  made  roads  through  plaintiff's  lands  and  thereby 
damaged  same  in  the  sum  of  $100;  and  that  said  agents  and 
employees  unlawfully  and  without  authority  threw  down  and 
destroyed  plaintiff's  fences,  exposing  the  crops  on  said  land  to 
depredation  of  stock,  which  destroyed  same,  to  his  damage  in  the 
sum  of  $500.  Judgment  was  asked  in  the  total  sum  of  ^00. 
The  answer  denied  that  any  of  the  acts  complained  of  were 
committed  by  the  agents  or  employees  of  defendant,  and  alleged 
that  the  railroad  was  constructed  by  an  independent  contractor 
under  a  written  contract  with  defendant,  and  that  defendant 
was  not  responsible  for  the  acts  of  said  contractor.     The  jury 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  independent  contractors, 
see  foot-notes  appended  to  Gossett  v.  Southern  Ry.  Co.  (Tenn.),  18 
R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas..  N.  S..  706. 
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returned  a  verdict  in  favor  of  the  plaintiff,  assessing  the  damagfes 
upon  each  separate  item  as  follows : 

For  taking  land  outside  of  right  of  way $  25  00 

For    destroying    rails '. 50  00 

For   makins:  roads  on  land 10  00 

For   destruction  of  crops 75  00 

Total : $160  OO 

The   undisputed  testi;nony  shows  that  the  railroad  was  con- 
structed by  an  independent  contractor  under  a  written  contract, 
and  that  the  railway  company  exercised  no  control  over  the  v'o»  k, 
except  the  general  right  of  supervision  and  inspection,  so  as  to 
ascertain  whether  or  not  the  work  came  up  to  the  requirements 
of  the  contract.     The  testimony  tended  only  to  show  that  the 
acts  complained  of  were  committed  by  the  contractors  or  their 
agents  and  servants.    A  railroad  company  is  not  responsible  for 
the  wrongful  or  negligent  acts  of  an  independent  contractor  in 
the  construction  of  its  work.    Railway  Company  z/.  Yonley,  S3 
Ark.  503,  14  S.  W.  800,  9  L.  R.  A.  604;  Railway  Co.  v.  Knott, 
54  Ark.  424,  16  S.  W.  9;  Martin  v.  Railway  Co.,  55  Ark.  SIC, 
19  S.  W.  314.     "An  independent  contractor  may  be  defined  a? 
one  who,  in  the  course  of  an  independent  occupation,  prosecutes 
and  directs  the  work  himself,  using  his  own  method  to  accom- 
plish it,  and  representing  the  will  of  the  company  only  as  to  the 
result  of  his  work.    Generally,  where  an  independent  contractor 
is  employed  to  perform  a  work  lawful  in  itself  and  not  intrin- 
sically dangerous,  the  company,  if  it  is  not  negligent  in  selecting 
the  contractor,  is  not  liable  for  the  wrongful  acts  or  negligence 
of  such  contractor,  and  in  order  that  the  company  shall  be  liable 
in  such  a  case  it  must  appear  that  it  either  exercised  or  reserved 
the  right  to  exercise  co;itrol  over  the  work,  or  had  the  power  to 
choose,  direct,  and  discharge  the  employees  of  the  contractor. 
In  general  it  may  be  said  that  the  liability  of  the  company  de- 
pends upon  whether  or  not  it  has  retained  control  and  direction 
of  the  work.     But  neither  the  reservation  of  the  power  to  ter- 
minate the  contract  when  in  the  discretion  of  the  engineer  the 
work  is  not  progressing  satisfactorily,  the  right  to  exercise  gen- 
eral supervision  and  inspect  the  work  as  it  progresses,  nor  the 
right  to  enforce  forfeitures,  will  change  the  relation  so  as  to 
render  the  company  liable."    3  Elliott  on  Railroads,  §  1063.    The 
same  learned  author  says:    "For  trespasses  by  contractors  or 
sub-contractors,  which  were  not  the  natural  result  of  the  work, 
or  were  not  authorized  or  directed  by  the  company,  no  liability 
attaches  to  the  company."    Volume  3,  p.  1591.    The  same  prin- 
ciple is  announced  by  Judge  Mansfield  in  Railway  Co.  v,  Knott, 
supra.     Now,  applying  these  settled  principles  to  the  facts  of 
this  case,  it  is  easily  discovered  that  the  liability  of  the  railway 
company  for  the  acts  of  the  contractor  or  their  servants  is  not 
established. 
The  alleged  act  in  destroying  cedar  rails  was  plainly  an  un- 

20  R  R  R— 40 
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authorized  act,  and  not  essential  to  the  performance  of  the 
contract.  The  makinj^  of  roads  also  falls  within  the  same  cat- 
eg^ory.  The  testimony  of  the  plaintiff  covering  this  item  was  as 
follows:  "Q.  Now,  I  will  ask  you  to  state,  Mr.  Gillihan,  for 
what  purpose  they  made  these  roads?  A.  Well,  as  to  their 
purpose,  I  fi^ess  they  did  it  just  probably  to  save  goings  around. 
There  was  a  ^ood  road  to  their  works  they  could  have  used  just 
by  Roing^  a  little  further  around.  They' either  done  it  for  that 
or  else  just  to  show  what  they  could  do." 

The  item  of  damag^e  for  destruction  of  crops  is  within  the 
same  class.  If  the  fences  were  on  the  rig^ht  of  way,  it  was  nec- 
essary to  throw  them  down,  and  either  the  railroad  company  or 
the  contractor  had  the  rig^ht  to  do  so  without  subjecting^  them- 
selves to  liability  for  damag^es.  If  they  were  off  the  rig^ht  of 
way,  the  act  of  the  contractor  in  throwing  them  down  was  un- 
authorized, and  the  railroad  company  is  not  liable.  The  plaintiff 
undertook  to  show  that  the  railway  company  agreed,  by  verbal 
contract,  at  the  time  he  conveyed  the  right  of  way,  to  replace 
the  fences  in  time  to  protect  the  crops ;  and  the  court  instructed 
the  jury  that  the  company  would  be  liable  for  damage  to  crops 
resulting  from  its  failure  to  rebuild  the  fences.  The  defendant 
objected  to  the  introduction  of  the  evidence,  as  well  as  to  the 
instruction  of  the  court,  and  saved  its  exceptions.  The  evidence 
tended,  if  sufficient  for  any  purpose,  to  establish  a  contract 
and  a  violation  thereof;  and  the  instruction  permitted  a  recovery 
tliereon.  The  complaint  does  not  allege  a  contract,  but  a  tort. 
The  allegation  concerning  this  item  of  damage  is  that  "said 
defendant  by  its  agents  and  employees  unlawfully  and  without 
authority  threw  down  and  destroyed  his  fences,  thereby  exposing 
his  entire  crop  to  the  stock,"  etc.  It  was  error  to  admit  this 
testimony  and  to  give  the  instruction.  White  River  Ry.  Co. 
z\  Hamilton  (Ark.)  88  S.  W.  978. 

As  to  the  remaining  item  of  damage  for  taking  land  outside 
of  right  of  way,  it  is  shown  that  this  was  necessary  in  order  to 
"borrow'*  sufficient  dirt  to  construct  the  high  "dump"  or  roadbed, 
and  that  the  deed  executed  by  plaintiflF  to  the  company  conveying 
the  right  of  way  provided  that  the  company  could  take  the 
additional  dirt  outside  of  the  right  of  way.  The  deed  was  not 
introduced  in  evidence,  but  a  witness  for  the  railway  company 
was  permitted,  without  objections,  to  testify  as  to  its  contents, 
and  the  same  stands  undisputed  in  the  record. 

On  account  of  the  insufficiency  of  the  evidence  and  the  errors 
already  indicated,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  it  is  unnecessary  to  discuss  the 
instructions  given  and  refused,  or  to  determine  whether  any 
other  errors  were  committed  in  that  respect. 

Reversed  and  remanded. 

RiDDiCK,  J.,  not  participating. 
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Louisville  Ry.  Co.  v,  Esselman. 

(Court  of  Appeals  of  Kentucky,  May  8,  1906.) 

[93  S.  W.  Rep.  50.] 

Negligence — Dangerous  Premises — Evidence. — One  eng:aged  in  con- 
structing^ a  building  vertically  stacked  iron  beams  in  the  street  where 
he  knew  children  were  in  the  habit  of  playing.  While  a  child  was  on 
the  top  of  the  stack,  a  beam,  without  any  effort  on  his  part,  turned 
over  and  injured  him.  Held,  that  a  verdict  for  the  person  construct- 
ing the  building,  in  an  action  for  the  injuries  to  the  child,  was  prop- 
erly set  aside  as  against  the  evidence. 

Same — Ordinance — E£Fect. — An  ordinance  of  a  city,  permitting  an 
owner  engaged  in  constructing  a  building  to  appropriate  a  part  of 
the  adjacent  street  for  the  storage  of  materials,  does  not  relieve  the 
owner  from  the  exercise  of  such  ordinary  care  in  placing  the  material 
as  may  be  required  by  a  due  regard  for  the  safety  of  children  in  the 
habit  of  playing  in  the  street. 

Same — Liability  for  Dangerous  Premises.* — Where  one  so  stacked 
iron  building  material  as  to  be  attractive  to  children,  and  they  went 
on  it  to  play,  and  the  owner  knew  it,  it  was  his  duty  to  exercise 
ordinary  care  to  prevent  the  stack  from  being  dangerous  to  children; 
and  if  he  did  not  exercise  that  degree  of  care,  and  by  reason  thereof 
a  child  free  from  negligence  was  injured,  he  was  liable. 

Same — Contributory  Negligence.t — It  is  the  duty  of  a  child  playing 
on  a  stack  of  building  materials  to  exercise  for  his  own  protection 
the  degree  of  care  usually  exercised  by  persons  of  his  age  and  in- 
telligence under  similar  circumstances;  and  where  he  fails  to  do  so, 
and  by  reason  thereof  he  is  injured,  he  is  guilty  of  contributory  neg- 
ligence, precluding  a  recovery. 

Same — Ordinary  Care.t — Ordinary  care  is  the  degree  of  care  usually 
exercised  by  ordinarily  prudent  persons  under  similar  circumstances. 

Infants — Injuries  to  Infant  Child — Action  by  Father  as  Next  Friend 
— Damages. — Where  a  father,  suing  as  the  next  friend  of  his  infant 
child  for  injuries  to  the  child,  seeks  to  recover  compensation  for  the 
impairment  of  the  child's  capacity  to  labor  and  for  medical  at- 
tendance, an  instruction  authorizing  a  verdict  for  permanent  impair- 
ment of  the  child's  earning  power  and  for  medical  attendance  is  not 
erroneous;  the  father  being  estopped  thereby  from  asserting  a  claim 
for  loss  of  services  during  the  infancy  of  the  child  and  for  medical 
expenses. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  First  Division. 
"Not  to  be  officially  reported.' 

*For  the  authorities  in  this  series  on  the  subiect  of  the  negligence 
of  railroad  companies  in  maintaining  places  and  things  attractive  and 
dangerous  to  children,  and  in  failing  to  warn  them  of  the  dangers,  see 
fcot-note  appended  to  Fitzmaurice  v.  Connecticut  Ry.  &  L.  Co. 
(Conn.),  18  R.  R.  R.  788,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  788. 

tFor  the  authorities  in  this  series  on  the  subiect  of  the  care  re- 
quired of  minors  for  their  own  protection,  see  foot-notes  appended 
to  Murphy  r.  Boston  Elev.  Ry.  Co.  (Mass.).  17  R.  R.  R.  838,  40  Am. 
&  Eng.  R.  Cas..  N.  S.,  838;  foot-notes  appended  to  Fishburn  v, 
Burlington  &  N.  W.  Ry.  Co.  (Iowa),  16  R.  R.  R.  444,  39  Am.  &  Eng. 
R.  Cas.,  N.  S.,  444:  foot-note  appended  to  Christensen  v.  Oregon 
Short  Line  R.  Co.  (Utah).  16  P.  R.  R.  121,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  121;  foot-notes  appended  to  Rohloff  v.  Fair  Haven  &  W.  R. 
Co.  (Conn.),  15  R.  R.  R.  154,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  154. 

tSee  extensive  note.  17  R.  R.  R.  236,  40  Am.  &  Eng.  R.  Cas.,  N. 
S.,  236. 


yy 


628        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S 

Loaisville  Ry.  Co.  v.  Esselman 

Action  by  Henry  Esselman,  by  his  next  friend,  agjainst  the 
Louisville  Railway  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Farleigh,  Straus  &  Farleigh  and  Greene  &  Van  Winkle^  for 
appellant. 
R.  C.  &  /.  /.  Davis,  for  appellee. 

O'Rear,  J.  Appellant,  under  a  permit  granted  by  the  building 
inspector  of  Louisville,  was  engaged  in  erecting  an  addition  to 
its  power  house  on  Logan  street,  in  the  city  of  Louisville,  It 
had  stacked  building  material  in  the  street,  but  using  not  more 
than  one-third  of  the  street  by  the  side  of  the  building.  Some 
of  this  material  consisted  in  iron  girders,  varying  from  3  to  18 
feet  in  length,  called  "I  beams."  The  edges  of  these  girders 
presented  about  a  4-inch  flat  surface,  connected  at  their  centers 
by  solid  metal,  J4  to  ^  of  an  inch  thick,  and  10  or  12  inches 
wide.  The  beams,  when  stacked  standing  on  their  edges,  pre- 
sented a  somewhat  topheavy  body.  A  number  of  small  chil- 
dren, whose  families  resided  in  the  neighborhood,  were  in  the 
habit  of  playing  about  the  premises.  It  is  indisputably  shown 
that  this  was  done  with  the  knowledge  of  appellant,  and  that  it 
had  become  habitual.  Appellee,  Henry  Esselman,  aged  11  years, 
with  some  other  companions,  of  the  ages  of  from  8  to  14  years, 
were  among  the  children  who  were  in  the  habit  of  resorting  to 
this  pile  of  material  to  play.  Appellee,  on  August  27,  1903, 
climbed  to  the  top  of  this  stack  of  beams,  about  4  feet  high,  and 
sat  upon  it.  When  he  rose  to  climb  down,  one  of  them  turned 
over  and  caught  his  leg,  severely  and  permanently  injuring  it. 
This  suit  is  to  recover  damages  sustained  thereby.  There  were 
two  trials.  The  verdict  on  the  first  trial  was  for  appellant.  It 
was  set  aside  on  a  motion  and  grounds  for  a  new  trial,  and  upon 
a  new  trial  the  verdict  was  for  appellee  for  $750. 

Appellant  complains,  first,  that  the  new  trial  should  not  have 
been  granted.    We  are  not  advised  as  to  which  of  the  grounds 
enumerated  the  action  of  the  court  was  based  upon.    But,  if  for 
no  other,  it  might  well  have  been  rested  upon  the  one  that  it  was 
not  supported  by  the  evidence.    Briefly  stated  the  evidence  was: 
That  the  railway  company  knew  that  the  premises  where  the 
beams  were  stacked  were  used  by  small  children  for  playing. 
Its  superior  officers  directed  the  beams  to  be  stacked  where  and 
as  they  were.    One  of  the  beams  turned  over  without  any  effort 
on  the  part  of  appellee,  inflicting  the  injury  stated.    The  manner 
of  stacking  the  beams  was  not  safe.     We  think,  from  the  de- 
scription given  of  them  in  the  evidence,  as  well  as  from  the  ad- 
mission of  appellant's  witnesses,  that  they  should  have  been  laid 
flat,  instead  of  vertically.     At  least,  standing  upon  their  ed^es. 
they  were  somewhat  dangerous.    If,  when  so  placed,  they  were 
not  exactly  upright,  the  tendency  to  topple  over  would  increase 
in  proportion  as  they  were  out  of  plumb.     It  was  not  shown 
whether  they  were  laid  so  as  to  be  plumb.    But  the  fact  that  one 
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or  these  heavy  iron  beams  did  topple  over  without  other  force 
bein^  applied  than  the  weigfht  of  a  small  boy  sitting  upon  it 
proves  of  itself  that  it  was  not  set  on  a  level  surface.    The  thin^ 
speaks  for  itself  that  it  was  negfligently  stacked,  having:  in  view 
the  safety  of  children  playing  upon  and  about  it.     Under  these 
facts  the  evidence  clearly  pointed  to  a  verdict  for  appellee,  and 
not  for  appellant.     The  trial  jud^e  oug:ht  to  have  gfranted  the 
new  trial   on  this  gfround  alone.     His  discretion  in  the  matter, 
when  so  exercised,  is  not  only  free  from  error  but  commendable. 
There  is  an  ordinance  of  the  city  of  Louisville  which  permits 
owners  of  lots  en^ag:ed  in  repairing:  or  constructing:  buildings  to 
appropriate  temporarily  not  more  than  one-third  of  the  adjacent 
street  for  the  storage  of  material.    This  ordinance  does  no  more 
than  license  the  lot  owner  to  use  the  street  for  the  purpose  named 
for  a  reasonable  leng:th  of  time.    Otherwise  the  presence  of  the 
material    would   constitute   a   public   nuisance.     The   ordinance 
changes  the  character  of  the  possession  of  so  much  of  the  street 
from  a  wrongful  to  a  rightful  one.    This,  however,  does  not  give 
the  lot  owner  any  right  in  the  street,  as  to  placing  his  material 
thereon,  to  observe  less  than  such  ordinary  care  in  so  placing  it 
as  may  be  required  by  a  due  regard  for  the  safety  of  all  persons 
having  a  right  to  pass  along  the  adjacent  highway,  as  well  as 
al!  persons  licensed  to  go  upon  the  occupied  premises,  and  those 
whose  presence  thereon,  whether  licensees  or  not,  might  reason- 
ably be  expected  or  known.    It  is  the  instinct  of  children  of  the 
age   of    appellee   to  play.     Building   material,   stacked   as   this 
was,  is  peculiarly  attractive  to  them.    This  is  a  fact  known  of 
every  one.     In  a  populous  community  this  instinct  is  more  than 
likely  to  find  vent  in  availing  itself  of  such  temptation.     Warn- 
ings are  not  enough  to  make  the  premises  reasonably  safe.    The 
material   should   be   stacked   so,   with  the   knowledge   that   the 
premises  will  be  probably  so  used  in  spite  of  warnings  and  pre- 
cautions of  the  lot  owner,  that  the  children  playing  thereabout 
will  not  be  subjected  to  the  hazards  of  falling  timbers  and  ma- 
terial insecurely  put  up.     The  ordinance  in  question  did  not  li- 
cense appellant  to  set  a  dead-fall  in  the  street  to  catch  unwary 
children,  mischievously  or  prankishly  wandering  within  the  for- 
bidden zone.    The  law  is,  on  the  contrary,  that  the  builder  must 
anticipate  their  presence  with  a  knowledge  of  their  nature,  and 
provide  against  accident  to  them  as  far  as  may  reasonably  be 
within  his  power.    The  instinct  of  humanity  fathers  this  rule  of 
the  law. 

The  instructions  with  commendable  clearness  presented  the 
law  of  the  case  and  are  as  follows:  "(1)  The  court  instructs 
the  jury  that  .the  defendant  had  the  right  to  stack  the  iron 
building  material  where  it  was  at  the  time  plaintiff  was  injured, 
using  ordinary  care  in  so  doing;  but  if  it  was  so  stacked  as  to 
be  attractive  or  inviting  to  children  to  go  upon  it,  and  they  did 
go  upon  it  to  play,  and  the  defendant,  or  its  agents  or  em- 
ployees, knew  that  fact,  it  was  the  duty  of  the  defendant  to 
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exercise  ordinary  care  to  prevent  the  said  stack  of  material  from 
bein^  dangferous  to  children  so  using  it;  and  if  the  jury  shall 
believe  from  the  evidence  that  the  defendant,  or  its  agjents  or 
employees,  did  not  exercise  that  deg^ree  of  care  for  the  protec- 
tion from  injury  of  the  children  who  so  used  the  said  stack, 
and  that  by  reason  of  that  failure  the  plaintiff  received  the  injury 
of  which  he  complains,  then  the  law  is  for  the  plaintiff,  and  thev 
should  so  find,  unless  they  shall  further  believe  from  the  evi- 
dence that  the  plaintiff  was  neglig^ent,  and  thereby  helped  to 
cause  or  bring  about  his  injuries,  and  but  for  which  he  would 
not  have  been  injured,  as  defined  in  instruction  No.  2.     (2)  It 
was  the  duty  of  the  plaintiff  at  the  time  mentioned  in  the  petition 
to  exercise  for  his  own  protection  from  injury  the  degree  of  care 
usually  exercised  by   persons  of  his  age,   experience,   and   in- 
telligence under  the  same  or  similar  circumstances;  and  if  he 
failed  to  exercise  that  degree  of  care,  and  by  reason  of  such 
failure,  if  any  there  was,  helped  to  cause  or  bring  about  his 
injury,  and  but  for  such  failure  or  contributory  negligence  he 
would  not  have  been  injured,  then  the  law  is  for  the  defendant, 
and  they  should  so  find.     (3)   If  the  jury  find  for  the  plaintiff, 
they  should  award  him  such  sum  in  damages  as  will  compensate 
him  for  any  expenses  to  which  he  was  put,  or  medical  attention 
or  medicine,  not  exceeding  the  sum  of  $195,  the  amount  claimed 
in  this  behalf  in  the  petition,  and  in  such  further  sum  as  will 
reasonably  and  fairly  compensate  him  for  any  pain  or  suffering, 
mental   and  physical,   caused  him  by  his   injury,  and    for  any 
permanent  impairment  of  his  power  to  earn  money,  if  any  there 
is,  directly  resulting  from  his  injury,  not  exceeding  in  all  the 
sum  of  $5,195,  the  sum  claimed  in  the  petition.     If  they  find 
for  the  defendant,  they  will  say  so,  and  no  more.     (4)   Ordi- 
nary care  is  the  degree  of  care  usually  exercised  by  ordinarily 
careful  and  prudent  persons  under  the  same  or  similar  circum- 
stances.     (5)  Contributory  negligence  means,  in  this  case,  the 
failure  of  the  plaintiff,  if  he  did  so  fall,  to  use  the  degree  of 
care  usually  exercised  by  ordinarily  careful  and  prudent  persons 
of  his  age,  experience,  and  intelligence  under  the  same  or  similar 
circumstances,  and  by  reason  of  such  failure  helped  to  cause  or 
bring  about  the  injury  of  which  he  complains,  when  he  would 
not  have  been  injured  but  for  such  failure." 

Another  objection  urged  by  appellant  is  that  the  infant  was 
not  entitled  to  his  own  services  until  he  was  21  years  of  age. 
nor  could  he  have  incurred  a  physician's  bill.  While  it  may  be 
true  that  the  father  of  appellee  may  have  been  entitled  to  his 
services,  and  therefore  to  recover  for  the  impairment  of  his 
capacity  to  labor  until  he  was  21  years  old,  yet  the  father  sues 
in  this  case  as  the  next  friend  of  the  infant.  He  asks  that  the 
infant  be  allowed  to  recover  the  whole  of  the  compensation  for 
the  impairment  of  his  capacity  to  labor,  which  is  likewise  true 
concerning  the  physician's  bill.  As  the  father  is  estopped  by 
this  state  of  the  record  from  ever  asserting  a  claim  on  his  own 
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behalf  against  appellant  for  these  items,  having  by  this  suit  g^ven 
them,  as  it  were,  to  a  child,  the  objection  is  not  available  to  ap- 
pellant that  the  instruction  was  erroneous. 

We  perceive  no  prejudicial  error  in  the  record,  and  the  judg- 
ment is  affirmed. 


Little  Rock  Ry.  &  Electric  Co.  v.  Newman. 

(Supreme    Court  of   Arkansas,    Feb.    10,    1906.) 

[92  S.  W.  Rep.  864.] 

Street  Railroads — Operation — Collision  with  Animals.* — In  an  ac- 
tion against  a  street  railroad  for  the  killing  of  a  hog:,  the  burden  is 
on  plaintiff  to  show  that  the  ho^  was  killed  through  the  negligence 
of  defendant. 

Same — Contributory  Negligence  of  Owncr.f — Where  in  an  action 
against  a  street  railroad  for  the  killing  of  a  hog,  it  appeared  that  the 
hog  was  outside  of  the  stock  limit,  it  was  not  contributory  negligence 
tG  allow  it  to  run  at  large. 

Evidence — Res  Gestae.^ — In  an  action  against  a  street  railroad  for 
the  killing  of  a  hog,  it  was  proper  to  admit  evidence  that  the  motor- 
man  remarked  at  the  time  "that  the  hog  jumped  on  the  track  right  in 
front  of  the  car." 

Street  Railroads — Killing  Animals — Liability. — In  an  action  against 
a  street  railroad  company  for  the  killing  of  a  hog,  plaintiff  was  not 
entitled  to  recover  in  the  absence  of  evidence  that  the  hog  went  on 
the  track  in  front  of  the  motorman  in  time  for  him  to  have  stopped 
the  car  before  striking  it,  had  he  seen  it  and  used  all  the  means  in 
his  power  to  that  end. 

Same — Operation — Damages  to  Property — Statutes — ^Application  to 
Street   Railroads.|| — Kirby's   Dig.   §   6773,  making  railroads   responsi- 

*For  the  authorities  in  this  series  on  the  question  of  .presumption 
of  negligence  and  burden  of  proof  in  actions  against  railroads  for 
running  their  trains  over  stock,  see  foot-notes  appended  to  Atlantic 
&  B.  Ry.  Co.  V.  Smith  &  Son  (Ga.),  18  R.  R.  R.  489,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  489;  foot-notes  appended  to  Cincinnati,  etc.,  R.  R. 
V  Burgess  (Ky.),  18  R.  R.  R.  160,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  160; 
Southern  Ry.  Co.  v.  Hoge  (Ala.),  17  R.  R.  R.  792,  40  Am.  &  Eng. 
R.  Cas.,  N.  S.,  792;  Ramsbottom  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  17  R.  R.  R.  776,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  776;  foot-notes 
appended  to  Western  &  A.  R.  Co.  v.  Clark  (Ga.),  15  R.  R.  R.  440,  38 
Am.  &  Eng.  R.  Cas.,  N.  S.,  440;  Alabama  &  N.  R.  Co.  v.  Boyles 
(Miss.),  15  R.  R.  R.  431,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  431;  Beaudin 
t'..  Oregon  Short  Line  R.  Co.  (Mont.),  14  R.  R.  R.  208,  37  Am.  &  Eng. 
R.  Cas.,  N.  S..  208. 

fFor  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road can  be  held  liable  for  running  over  stock  unlawfully  at  large, 
see  foot-notes  appended  to  Laronde  v.  Boston  &  M.  R.  R.  (N.  H.), 
16  R.  R.  R.  223,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  223;  Southern  Ry.  Co. 
V.  Hoge  (Ala.),  17  R.  R.  R.  792,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  792. 

tFor  the  authorities  in  this  series  on  the  question  whether  the  dec- 
larations of  railroad  employees  are  res  gestae,  see  foot-notes  ap- 
pended to  Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.),  18  R.  R.  R.  850,  41 
Am.  &  Eng.  R,  Cas.,  N.  S.,  850;  Northern  Pac.  Ry.  Co.  v.  Kempton 
(C.  C.  A.).  18  R.  R.  R.  542,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  542. 

llFor  the  authorities  in  this  series  on  the  question  whether  street 
railways  are  "railroads"  within  the  meaning  of  certain  statutes,  see 
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ne  jury,  to  instruct  them  that  the  amount  was 


and  they  should  ,  the  county  more  to  try  the  case  than  was  in 
they  should  awa  the  litigants,  and  that  it  was  the  desire  of  the 
him  for  any  ey  decide  the  case  if  they  could  do  so  without  giving 
or  medicine,  r    -^"victions. 

in  this  beha' ^m  Circuit  Court,  Pulaski  County;  Edward  W. 
reasonably   ,^|j^e. 

mpntjil    Jir* 

permaner  ^^"^  ^^^-  ^-  ^-  Newman  against  the  Little  Rock  Rail- 
is  direr  ^'^^^^"^  Company.  From  a  judgment  in  favor  of  plain- 
stim  o  !'(^^^^^  appeals.    Reversed. 

for  t'  ^. /irst  instruction  requested  by  defendant  was  as  follows: 
nar>    ^are  instructed  to  find  for  the  defendant." 
car   ^e  fourth  was  as  follows :    "You  are  instructed  that  before 
St    ^^can  find  for  the  plaintiif  you  must  find  from  the  evidence 
f    ^t  the  hog  went  upon  the  track  and  was  seen  by  the  motomian 

y'the  car  when  the  car  was  a  sufficient  distance  away  to  have 

>  — ____ 

/<,ot-notes  appended  to  McLeod  v.  Chicago  &  N.  W.  Rv.  Co   flowa) 
;*  R.  R.  R.  715,  37  Am.  &  Eng.  R.  Cas ,  N.  S.,  715;  Daly,B  &  f 
Co.  t'.  Great  Falls  St.  Ry.  Co.   (Mont.),  16  R.  R.  R.  692,  39  Am   & 
fing.  R.  Cas.,  N.  S.,  692. 

lIFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  trainmen  to  avoid  running  over  stock,  see  foot-note  ao- 
pended  to  Atlanta  &  W.  P.  R.  Co.  v.  Hudson  (Ga.),  18  R  R  R 
490,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  490;  Georgia  Southern  &*F  Rv' 
Co.  z/  Jones  (Ga.),  18  R.  R.  R.  154,  41  Am.  &  Eng.  R.  Cas..  N  s" 
154;  foot-notes  appended  to  Carman  v.  Montana  Cent  Rv  Co' 
(Mont.).  17  R.  R.  R.  795,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  Atlantic 
Coast  Line  R.  Co.  v.  Waycross  Elec.  L.  &  P.  Co.  (Ga.),  17  R  R  R 
208,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  208;  Southern  Ry.  Co.  v.  Henrv 
(Ga.),  17  R.  R.  R.  198,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  198;  foot, 
notes  appended  to  Borneman  v.  Chicago,  etc..  Ry.  Co.  (S.  Dak)   16 

?■,?•  ?•  ^\^?  ^'^'  ^  ^"^-  ^-  ^^^-  N-  ^-  464;  Laronde  v.  Boston 
&  M.  R.  R.  (N.  H.),  16  R.  R.  R.  223,  39  Am.  &  Eng.  R.  Cas.,  N  S 

^A^^'  9'h^^'^^J^'S^^^^J^^A  ^^^•'  Ry-  Co-  (Iowa),  16  R.  R.  R.  UL  sS 
Am.  &  Eng.  R.  Cas.,  N.  S.,  141. 
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^ 


^       -:^  ^  exercise  of  ordinary  care  and  prudence, 

'^       ^^  ♦^rikin^  the  hog;.     If  you  find  from  the 

^„^     ^^     ''<s;^  n  exercised  ordinary  and  reasonable 


^     "^w      <^  -'r  he  discovered  the  dangfer  to  the 

'^^^^^    ^^       ^^Ip  ^en  your  verdict  will  be  for  the 

%. ''••.r,  ^  ^u  find  from  the  evidence 


«-', 


"'^^  '-'V*.  -*  failin|2^  to  properly  care 


v 


\^   *>  uch  neg^lififence  directly  con- 

plained  of,  your  verdict  should 

you  further  find  that  defendant's 

.  car  became  aware  of  the  danger  to 

.  avoided  injuringf  it  by  the  exercise  of 

.d  to  use  such  care." 

.modified,  was  as  follows:   "You  are  instructed 

a  can  find  for  the  plaintiff  you  must  find  from 

.  that  the  hog:  went  upon  the  track  and  was  seen  by 

.man  of  the  car,  or  could  have  been  seen  by  him  in  the 

.  ordinary  care  in  operating^  the  car,  when  the  car  was  a 

*icient  distance  away  to  have  permitted  him,  by  the  exercise 

of  ordinary  care  and  prudence,  to  stop  the  car  before  striking^ 

the  ho^.     If  you  find   from  the  evidence  that  the   motorman 

exercised  ordinary  and  reasonable  care  to  avoid  the  accident 

after  he  discovered  the  dangler  to  the  hog;,  and  was  unable  to 

do  so,  then  your  verdict  will  be  for  the  defendant/' 

The  instruction  ^ven  after  the  case  was  submitted  was  as 
follows:  "Gentlemen,  this  is  a  case  peculiarly  within  the  prov- 
ince of  the  jury  to  decide.  The  facts  are  as  fully  before  you  as 
they  can  be  put  before  any  jury.  The  law  is  plain  and  simple. 
The  amount  is  small.  It  costs  the  county  more  to  try  this  case 
than  is  involved  to  either  of  the  litig^ants,  and  it  is  the  earnest 
desire  of  the  court  that  you  decide  this  case,  if  you  can,  without 
^vin^  up  your  honest  and  conscientious  conviction." 

Rose,  Hemingway,  Cantrell  &  Loughborough,  for  appellants. 
A,  /.  Nezvman,  for  appellee. 

Wqod,  J.  This  appeal  seeks  to  reverse  a  judgment  against 
appellant  recovered  by  appellee  for  the  alleged  negligent  killing 
of  a  certain  hog. 

The  proof  showed  that  the  hog  was  killed  by  one  of  appellant's 
cars.  And  there  was  evidence  from  which  the  jury  might  have 
found  that  the  motorman  in  charge  of  the  car  was  negligent; 
out  there  is  no  evidence  that  the  negligence  of  the  motorman 
was  the  proximate  cause  of  the  injury.  There  is  no  proof  that 
the  motorman  saw  or  could  have  seen  the  hog  in  time,  by  the 
use  of  ordinary  care,  to  have  prevented  striking  it.  There  was 
P^oof  that  the  track  was  straight,  and  that  the  motorman  might 
have  seen  a  hog,  had  it  been  on  the  track  in  front  of  him.  But 
there  is  no  proof  that  the  hog  came  on  the  track  in  front  of  the 
[Rotorman  in  time  for  him  to  have  stopped  the  car  before  striking 
^t,  had  he  seen  it  and  used  all  the  means  in  his  power  to  that 
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end.  On  the  contrary,  it  was  in  evidence  that  the  motorman 
remarked  at  the  time:  "That  the  ho^  jumped  on  the  track  ri^ht 
in  front  of  the  car."  This  was  objected  to,  but  the  declaration 
was  a  part  of  the  res  gestae  and  proper  testimony.  Railway  v. 
McGinty  (Ark.)  88  S.  W.  1001.  This  was  the  only  evidence 
as  to  how  the  hog:  ROt  on  the  track.  The  ho^  was  outside  the 
"stock  limit,"  and  it  was  not,  therefore,  contributory  negligence 
for  it  to  be  running:  at  larg:e.  Railway  v.  Finley,  37  Ark.  562 ; 
Railway  v,  Morrison,  69  Ark.  289,  62  S.  W.  1045. 

The  burden  was  upon  the  appellee  to  show  that  the  hog  was 
killed  through  the  negligence  of  the  appellant.  She  has  failed 
to  do  this;  for  under  the  proof  in  this  record  there  is  nothing 
to  show  that  the  hog  would  not  have  been  killed,  even  if  the 
motorman  had  been  keeping  the  proper  lookout  and  had  used 
every  means  known  on  a  properly  equipped  car  to  avoid  it 
Section  6773,  Kirby's  Dig.,  making  all  railroads  responsible  for 
all  damages  to  property  caused  by  the  running  of  trains  in  this 
state,  is  not  applicable  to  street  railways.  They  do  not  run 
trains  in  the  sense  in  which  the  term  was  intended  by  the  law- 
makers. The  whole  Act  February  3,  1875,  shows  that  the  Leg- 
islature did  not  have  in  mind  street  railways.  This  court  since 
Railway  v.  Payne,  33  Ark.  816,  34  Am.  Rep.  55,  has  often  held 
under  this  statute  that,  where  stock  is  killed  by  the  running  of 
trains,  there  is  a  presumption  that  such  killing  was  through  the 
negligence  of  the  company  operating  such  trains.  Railway  t\ 
Russell,  64  Ark.  236,  41  S.  W.  807;  Railway  v.  Bragg,  66  Ark. 
248,  50  S.  W.  273 ;  Railway  v.  Wilson,  66  Ark.  414,  50  S.  W. 
995 ;  Railway  v.  Costello,  68  Ark.  32,  56  S.  W.  270.  But  no 
such  presumption  prevails  in  the  case  of  street  railways.  In 
such  cases  it  is  not  a  question  of  presumption,  but  a  matter  of 
proof.  Hot  Springs  Street  Ry.  Co.  v.  Hildreth,  72  Ark.  572, 
82  S.  W.  245.  Doubtless  the  presumption  that  is  indulged 
under  the  statute  applicable  to  railroads  running  trains  was  in- 
voked below,  as  it  has  been  here  to  uphold  this  verdict  which  is 
otherwise  without  proof  to  support  it.  The  court  should  have 
given  the  first  instruction  asked  by  appellant. 

The  court  did  not  err  in  refusing  requests  4  and  6.  The 
fourth,  as  modified,  was  objectionable  because  it  was  abstract; 
there  being  no  evidence  to  support  it. 

The  instruction  given  to  the  jury  after  the  case  had  been 
submitted  (reporter  set  out  in  note)  was  in  bad  form,  if  not 
erroneous  and  prejudicial.  Southern  Ins.  Co.  v.  White,  58  Ark. 
277,  24  S.  W.  425.  But  it  is  unnecessary  to  determine  whether 
it  was  reversible  error.  We  assume  it  will  not  be  repeated  on 
another  trial. 

For  the  error  indicated,  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  new  trial. 
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FiTZMAURicE  I/.  New  York,  N.  H.  &  H.  R.  R. 

(Supreme  Judicial  Court  of  Massachusetts,  Middlesex,  May  18,  1906.) 

[78  N.  E.   Rep.  418.] 

Carriers — ^Who  arc  Passengers.'*' — Rev.  Laws,  c.  Ill,  §  228,  provides 
that  a  railroad  may  make  contracts  for  the  conveyance  of  passengers 
at  such  reduced  rates  of  fare  as  the  parties  may  ajzrree  on.  Held, 
that  one  riding  on  a  ticket  procured  at  a  reduced  rate  by  false  repre- 
sentations to  the  effect  that  she  was  a  student  at  a  certain  school  was 
not  a  passenger. 

Report  from  Superior  Court,  Middlesex  County;  Loranas  E. 
Hitchcock,  Judge. 

Action  by  one  Fitzmaurice  agfainst  the  New  York,  New  Haven 
and  Hartford  Railroad.  Verdict  for  defendant,  and  the  case 
reported  to  the  Supreme  Judicial  Court.  Judgment  on  the 
verdict. 

/.  /.  Shau^hnessy,  for  plaintiff. 

John  L.  Hall  and  Arthur  /.  Youn^^,  for  defendant. 

Sheldon,  J.  The  plaintiff,  while  riding  upon  a  train  of  the 
defendant,  was  injured  by  reason  of  a  colHsion ;  and  no  question 
is  made  but  that  she  should  have  been  entitled  to  a  verdict  in 
her  favor  if  she  had  the  rights  of  a  passenger.  She  was  a 
minor.  She  was  riding  upon  a  three  months  season  ticket  which 
was  good  only  for  students  under  18  years  of  age.  She  had 
obtained  this  ticket  by  presenting  to  the  defendant's  ticket  agent 
a  certificate  purporting  to  be  signed  by  her  father  that  she  was 
under  18  years  of  age  and  was  a  pupil  in  the  Hollander  Art 
School,  Boston,  and  agreeing  that  she  would  not  use  the  ticket 
otherwise  than  in  going  to  and  from  the  school,  and  also  pre- 
senting a  certificate  purporting  to  be  signed  by  "J.  F.  Miner, 
Principal,  Hollander  Art  School,  Boylston  St.,  Boston,  Mass.," 
that  she  was  a  pupil  in  his  school  and  as  he  fully  believed  in- 
tended to  remain  so  for  the  next  three  months.  She  was  at  this 
time  over  18  years  of  age,  as  she  testified,  lived  in  Marlboro, 
and  was  employed  in  Hollander's  dry  goods  store  in  Boston. 
The  regular  price  for  a  season  ticket  was  $32;  the  reduced  rate 
for  students  under  18  years  of  age,  at  which  the  plaintiff  pro- 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and  are 
not,  passengers,  see  foot-notes  appended  to  Conroy  7/.  Boston  Elev. 
Ry.  Co.  (Mass.),  19  R.  R.  R.  384,  42  Am.  &  Enjf.  R.  Cas.,  N.  S.,  384; 
foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Troyee  (Neb.),  19 
R.  R.  R.  350,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  350;  foot-notes  appended 
to  Robertson  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R.  R.  R.  123, 
52  Am.  &  Eur.  R.  Cas.,  N.  8.,  123;  Chicago  Union  Traction  Co.  v. 
O'Brien  (III.),  19  R.  R.  R.  95,  42  Am.  &  Eng.  R.  Cas.,  N.  S., '95; 
McDonald  v.  Central  R.  Co.  (N.  J.),  19  R.  R.  R.  58,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  58;  foot-notes  appended  to  Chicago  &  A.  R.  Co.  v. 
Walker  (111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  596; 
Ilhnois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R.  R.  R.  531,  41  Am.  &  Eng. 
R.  Cas^  N.  S.,  531. 
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cured  it,  was  $16.  She  had  been  riding:  upon  this  ticket  nearly 
every  day  except  Sunday  for  over  a  month,  and  the  coupons 
had  been  received  by  the  conductor.  Upon  the  face  of  the 
ticket  were  the  words,  "Good  only  for  a  person  under  18  years 
of  ag:e."  The  jury  having:  found  the  amount  of  the  plaintiff's 
damag^es  if  she  was  entitled  to  recover,  the  judg^e  ordered  a 
verdict  for  the  defendant,  and  reported  the  case  to  this  court, 
with  the  stipulation  that  if  she  is  entitled  to  recover,  judg:ment 
is  to  be  entered  in  her  favor  for  that  amount;  otherwise,  there 
is  to  be  judgement  on  the  verdict. 

.The  defendant  had  the  rig^ht  to  establish  a  reduced  rate  for 
students  under  a  fixed  ag^e.    Rev.  Laws,  c.  Ill,  §  228.    A  statute 
requiring:  similar  action  by  street  railway  companies  was  sus- 
tained by  this  court  in  a  recent  case.     Com.  v.  Interstate  Con- 
solidated St.  Ry.,  187  Mass.  436.  73  N.  E.  530.     The  plaintiff 
knew  that  she  did  not  come  within  the  class  to  which  this  offer 
of  a  reduced  rate  was  made,  and  obtained  her  ticket  by  pre- 
senting* certificates  of  facts  which  she  knew  to  be  false.     She 
thus   obtained   by   false   representations   a   ticket   to   which   she 
knew  that  she  was  not  entitled.    Whatever  rig^hts  she  had  to  be 
regfarded  as  a  passeng^er  on  the  defendant's  train  she  had  acquired 
solely  by  the  fraud  which  she  had  practiced  upon  the  defendant. 
She  had  no  rigfht  to  profit  by  her  fraud ;  she  had  no  rigfht  to  rely 
upon  the  consent  of  the  railway  company  to  her  entering:  its 
train  as  a  passeng:er,  when  she  had  obtained  that  consent  merely 
by  g:ross  misrepresentations.     Accordingly  she  was  not  lawfully 
upon  the  defendant's  train ;  she  was  in  no  better  position  than 
that  of  a  mere  trespasser.     This  principle  has  been  affirmed  in 
other  jurisdictions.    Thus  it  has  been  held  that  a  person  traveling 
over  a  railroad  on  a  free  pass  or  a  mileage  ticket  which  had  been 
issued  to  another  by  name  and  was  not  transferable,  was  barred 
by  his  fraudulent  conduct  from  recovering  for  a  personal  injury 
unless  it  was  due  to  negligence  so  gross  as  to  show  a  willful 
injury.     Toledo,  Wabash  &  Western  Ry.  v,  Beggs,  85  III.  80, 
28  Am.  Rep.  613.    Way  v.  Chicago,  Rock  Island  &  Pacific  Ry., 
64  Iowa,  48,  19  N.  W.  828,  52  Am.  Rep.  431.     If  the  plaintiff 
had  fraudulently  evaded  the  payment  of  any  fare,  she  certainly 
would  not  have  become  a  passenger,  and  the  defendant's  utmost 
duty  to  her  while  she  was  upon  its  train  would  have  been  to 
abstain  from  doing  her  anv  willful  or  reckless  injurv.     Condran 
V.  Chicago,  Milwaukee  &  St.  Paul  Rv.,  67  Fed.  522,' 14  C.  C.  A. 
506,  28  L.  R.  A.,  749 ;  Toledo,  Wabash  &  Western  Rv.  v.  Brooks, 
81  111.  245;  Chicago,  Burlington  &  Quincv  R.  R.  v,  Mehlsack, 
131  111.  61,  22  N.  E.  812,  19  Am.  St.  Rep.' 17.    But  such  a  case 
cannot  be  distinguished  in  principle   from  the  case  at  bar,  in 
which  the  plaintiff  obtained  her  ticket  at  a  reduced  price  by 
successfully  practicing  a  fraud.     The  only  relation  which  ex- 
isted between  the  plaintiff  and  defendant  was  induced  by  her 
fraud ;  and,  as  was  said  by  the  court  in  Way  v,  Chicago.  Rock 
Island  &  Pacific  Ry.,  ubi  supra,  she  cannot  be  allowed  to  set  up 
that  relation  against  the  defendant  as  a  basis  of  recovery.    See, 
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also,  to  the  same  effect  Godfrey  v,  Ohio  &  Mississippi  Ry.,  116 
Ind.  30,  18  N.  E.  61 ;  McVeety  v.  St.  Paul,  Minneapolis  &  Man- 
itoba Ry.,  45  Minn.  268,  47  N.  W.  809,  11  L.  R.  A.  174,  22  Am. 
St.  Rep.  728;  McNeill  v.  Durham  R.  R.  (N.  C.)  44  S.  E.  34, 
67  L.  R.  A.  227. 

Nor  is  the  plaintiff  helped  by  the  fact  that  the  defendant's 
conductors  had  accepted  the  coupons  of  her  ticket.  This  simply 
showed  that  she  had  succeeded  in  carrying^  her  scheme  to  com- 
pletion. There  had  been  a  similar  acceptance  by  the  conductor 
in  Way  v.  Chicagfo,  Rock  Island  &  Pacific  Ry.,  and  Toledo, 
Wabash  &  Western  Ry.  v,  Begg^s,  ubi  supra.  If  the  defendant's 
conductors  did  not  know  the  real  facts,  their  acceptance  of  her 
coupons  could  have  no  effect;  if  they  knew  the  facts  and  ac- 
quiesced in  the  plaintiff's  wrongfful  purpose,  this  conduct  could 
j2:ive  her  no  additional  rig^hts.  McVeety  v.  St.  Paul,  Minneapolis 
&  Manitoba  Ry.,  and  Condran  v,  Chicago,  Milwaukee  &  St.  Paul 
Ry.,  ubi  supra. 

The  cases  relied  on  by  the  plaintiff  do  not  support  her  conten- 
tion. In  Galveston,  Harrisburg  &  San  Antonio  Ry.  v.  Snead,  4 
Tex.  Civ.  App.  31,  23  S.  W.  277,  Ohio  &  Mississippi  Ry.  v. 
Muhling:,  30  111.  9,  81  Am.  Dec.  336,  and  Austin  v.  Great  West- 
em  Ry.,  L.  R.  2  Q.  B.  442,  no  question  of  fraud  was  involved. 
The  same  is  true  of  Foulkes  v.  Metropolitan  District  Ry.,  4  C. 
P  D.  267,  and  5  Id.  157.  In  Doran  v.  East  River  Ferry,  3  Lans. 
(N.  Y.)  105,  the  plaintiff  was  allowed  to  recover  on  the  g^round 
that  the  defendant's  servants  had  negligently  failed  to  demand 
her  fare,  and  that  her  injury  was  due  to  gross  negligence.  We 
have  found  no  decision  which  would  support  a  recovery  under 
circumstances  like  those  before  us.  The  plaintiff's  counsel  very 
properly  has  not  claimed  that  there  was  evidence  of  any  such 
gross  or  wanton  negligence  as  to  entitle  her  to  recover  in  spite 
of  her  rights  being  only  those  of  a  trespasser.  Banks  v.  Bra- 
man,  188  Mass.  367,  74  N.  E.  594. 

According  to  the  terms  of  the  report  there  must  be 

Judgment  on  the  verdict. 


Dahrooge  z\  Pere  Marquette  R.  Co. 

(Supreme  Court  of  Michigan,  July  3,  1906.) 

fl08  N.  W.  Rep.  283.1 

Carriers — Baggage — Merchandise  Carried  as  Baggage — Notice  of 
Nature  of  Goods.*— In  order  to  charfje  a  railroad  company  with 
liability  for  articles  of  merchandise  tendered  and  accepted  as  bag- 
Raj?e,  it  need  not  be  shown  that  the  aj^ent  of  the  railroad  company 

*For  the  authorities  in  this  series  on  the  question,  what  constitutes 
a  passenger's  bagcrape.  see  foot-notes  appended  to  Little  Rock,  etc., 
Ry.  Co.  V.  Records  (Ark.),  16  R.  R.  R.  664,  39  Am.  &  Eng.  R.  Cas., 
N.  S.,  664;  Yazoo  &  M.  V.  R.  Co.  v.  Georgia  Home  Ins.  Co.  (Miss.), 
15  R,  R.  R.  766,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  766;  foot-notes  ap- 
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was  expressly  notified  that  the  articles  were  merchandise,  but  it  is 
sufficient  if  the  affent  had  notice  or  knowledge  sufficient  to  put  him 
on  inquiry. 

Trial — Argument — Failure  to  Call  Witnes8cs.t — In  an  action  against 
a  railroad  company  to  recover  damages  for  loss  of  baggage,  a  state- 
ment of  plaintiff's  attorney  in  argument  that  no  witness  had  been 
called  to  show  that  the  goods  contained  in  the  baggage  were  not 
worth  what  plaintiff  claimed  them  to  be,  that  if  the  defendant  had  had 
a  good  defense  it  would  have  brought  witnesses  to  testify  that  the 
goods  were  not  of  such  value,  and  that  the  defendant  had  behind  it 
all  the  money  it  needed  to  do  business,  was  not  cause  for  reversal,  al- 
though the  reference  to  defendant's  ability  to  procure  witnesses 
should  have  been  omitted. 

Error  to  Superior  Court  of  Grand  Rapids ;  William  J.  Stuart, 
Judg:e. 

Action  by  George  Dahroof^e  ap^ainst  the  Pere  Marquette  Rail- 
road Company.  There  was  a  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Arg:ued  before  Carpenter,  C.  J.,  and  Montgomery,  Os- 
TRANDER,  Hooker,  and  Moore,  JJ. 

Charles  McPherson  (F.  W,  Stevens,  of  counsel),  for  ap- 
pellant. 

G,  A.  Wolf  (S,  WesseliuSy  of  counsel),  for  appellee. 

Carpenter,  C.  J.  The  plaintiff  is  a  merchant,  who  travels 
from  place  to  place  by  rail,  takin|2^  with  him  his  stock,  consisting, 
in  larg^e  part,  of  fine  silk  apparel  for  ladies.  On  October  25, 
1904,  he  was  at  Ludingfton,  and,  desiring  to  ^o  to  Traverse  City, 
purchased  a  ticket  over  defendant's  line  and  had  his  goods 
checked  as  baggage.  He  had  four  parcels  with  him — one  zinc 
trunk,  two  large  telescopes,  and  a  hand  satchel.  The  last  he 
did  not  check,  but  the  first  three  were  checked  and  marked  on 
the  agent's  memorandum,  "Z.  T.,  Tel.  and  S.  C,"  meaning  zinc 
trunk,  telescope,  and  sample  case.  Plaintiff  testified  that  he  told 
the  agent  that  he  was  a  sample  merchant.  The  agent  testified 
that  plaintiflf  said  nothing  to  him  as  to  the  contents  of  the  bag- 
gage and  that  he  did  not  have  any  knowledge  of  its  contents. 
One  of  the  telescopes  was  never  delivered  to  plaintiflf,  and  this 
action  was  brought  to  recover  the  value  of  its  contents.  Judge- 
ment passed  for  plaintiflF  in  the  sum  of  $1,325.  Defendant 
brings  error. 

The  trial  judge  charged  the  jury  as  follows:  "If  a  passenger 
ships  merchandise  in  his  trunk,  without  notice  to  the  railroad 
company  or  knowledge  on  its  part  of  the  contents  of  the  tnmk, 
the  company  is  not  responsible  for  its  loss.  It  is  the  duty  of  the 
passenger   to  give   the   carrier   notice   that   his   trunk   contains 

pended  to  Battle  v.  Columbia,  etc.,  R.  R.  (S.  Car.),  14  R.  R.  R.  425, 
37  Am.  &  Ens:.  R.  Cas.,  N.  S..  425. 

fFor  the  authorities  in  this  series  on  the  subject  of  arguments  and 
remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc.,  sec 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R. 
R.  R.  531,  41  Am.  &  Eng:.  R.  Cas.,  N.  S..  531. 
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merchandise,  or  thingfs  which  cannot  be  included  as  ba^^ag^e, 
unless  the  carrier  has  knowledg^e  that  the  contents  of  a  trunk 
are  not  ba^gfa^e  but  merchandise.  For  the  purpose  of  showing 
that  the  defendant  had  notice,  you  have  heard  the  testimony 
of  the  plaintiff  as  to  his  conversation  with  the  baggageman 
Smith,  at  Ludington,  when  he  checked  the  baggage.  You  have 
also  heard  the  testimony  of  Baggageman  Smith  in  regard  to 
what  took  place,  and  it  is  for  you  to  say  whether  the  baggage- 
man, Mr.  Smith,  was  notified  or  had  sufficient  knowledge  from 
the  facts  surrounding  the  case  that  the  contents  of  this  tele- 
scope was  merchandise  or  not.  The  notice  to  the  railroad  or  its 
ag^ent  need  not  be  an  express  notice  if  the  agent  or  the  company 
had  sufficient  notice  or  knowledge  of  the  facts  to  put  a  person 
on  inquiry  it  is  equivalent  to  notice.  If  you  find,  by  a  fair  pre- 
ponderance of  the  evidence,  that  the  plaintiff  was  a  passenger 
as  claimed,  and  that  he  informed  the  defendant's  agent,  the 
baggageman  at  Ludington,  when  he  checked  the  baggage  and 
telescope,  that  they  contained  samples  or  merchandise,  and  that 
they  had  notice  in  any  way,  and  that  the  goods  in  question 
while  in  transit  were  lost  by  the  defendant's  negligence,  such 
information  is  sufficient  notice  to  render  the  defendant  liable 
for  such  negligent  loss;  but  if,  on  the  other  hand,  you  do  not 
find,  by  a  fair  preponderance  of  the  evidence,  that  the  plaintiff 
informed  the  baggageman,  the  agent  at  Ludington,  when  he 
checked  the  baggage,  or  that  he  and  the  company  did  not  know 
the  character  of  the  baggage,  that  the  telescope  in  question  con- 
tained samples  or  merchandise,  I  say,  if  you  do  not  find  that  to 
be  the  fact,  that  would  be  the  end  of  the  case,  and  your  verdict 
would  have  to  be  no  cause  of  action.  But  the  passenger  cannot 
require  the  railroad  company  to  carry  as  baggage  to  be  checked 
on  his  ticket  articles  of  merchandise  which  the  passenger  carries 
to  sell  or  exhibit  as  samples.  The  articles  of  women's  wearing 
apparel  which  the  plaintiff  claims  to  have  lost  were  not  such 
articles  as  he  was  entitled  to  have  checked  as  his  personal  bag- 
gage ;  but  unless,  as  I  have  said,  you  find  that  the  agent  of  the 
defendant  who  received  such  articles  at  Ludington  as  plaintiff's 
baggage  was  notified,  or  the  company  had  knowledge,  tliat  the 
satchel  or  telescope  which  the  plaintiff  claims  to  have  lost  con- 
tained articles  of  merchandise  not  intended  for  the  personal  use 
of  the  plaintiff  on  his  journey,  your  verdict  must  be  for  the 
defendant." 

Error  is  assigned  upon  that  portion  of  the  instruction  which 
states  that  notice  to  the  agent  need  not  be  express  notice,  but 
that,  if  the  agent  or  the  company  has  sufficient  notice  or  knowl- 
edge to  put  a  person  on  inquiry,  it  is  equivalent  to  notice.  In 
view  of  the  issue  presented,  it  must  be  inferred  that  the  jury 
would  understand  from  this  instruction  that  the  agent  must, 
before  liability  could  be  affirmed,  be  found  to  have  had  knowl- 
edge that  the  parcels  contained  something  other  than  the  plain- 
tiff's personal  luggage.  In  Amory  v.  Wabash  R.  R.  Co.,  130  • 
Mich.  407,  90  N.  W.  23,  it  was  said :   "It  is  the  duty  of  the  pas- 
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sender  to  g^ive  the  carrier  notice  that  his  trunk  contains  mer- 
chandise or  things  which  cannot  be  included  as  ba^^a^e,  unless 
the  carrier  has  knowledge  that  the  contents  of  the  trunk  are 
not  bagfj^a^e,  but  merchandise."  It  was  also  held  that  knowledge 
was  equivalent  to  notice.  And  in  that  case  it  was  permitted 
the  jury  to  find  knowled|?e  without  proof  of  direct  notice.  It 
would  seem  to  follow  that  notice  of  such  facts  as  show  that  the 
agfent  had  direct  knowledg^e  that  the  plaintiff  was  sending  some- 
thing other  than  his  personal  luggage  was  sufficient  to  call  upon 
the  agent  to  make  inquiry.  Wade  on  Notice,  §  11.  A  charge  in 
the  language  of  the  one  under  consideration  was  distinctly  ap- 
proved in  Railway  Co.  z/.  Millinery  Co.  (Tex.  Civ.  App.)  29 
S.  W.  196.  See,  also,  Sloman  z/.  Railway  Co.,  67  N.  Y.  208. 
In  Railway  Co.  v,  McGahey,  63  Ark.  344,  38  S.  W.  659,  36  L. 
R.  A.  781,  58  Am.  St.  Rep.  Ill,  it  was  said:  "When  a  passenger 
presents  to  the  carrier  for  transportation  his  goods  and  chattels, 
and  makes  known  what  they  are  or  exposes  them  to  view  or 
packs  them  in  a  way  to  give  to  any  one  concerned  good  reason 
to  understand  and  know  that  they  are  not  usually  carried  as 
baggage,  and  demands  transportation  of  them  as  his  luggage, 
and  the  carrier  receives  and  carries  them  accordingly,  he  will 
be  responsible  for  them  as  baggage,  notwithstanding  he  was  not 
bound  to  accept  and  transport  them  as  such."  See  note  to  this 
case  in  36  L.  R.  A.  781,  where  the  cases  are  collated. 

In  the  course  of  the  argument  of  plaintiiF's  counsel,  he  used 
the  following  language:    "They  brought  a  man  over  here  from 
Friedman's  to  do  what?    To  swear  that  these  goods  had  a  cer- 
tain value.    If  they  had  a  good  defense  in  this  case,  they  would 
have  come  here  with  witnesses  to  swear  that  there  were  no  goods 
of  this  value  made  to  sell.    That  would  have  been  a  good  de- 
fense.    This  town  is  full  of  silk  houses  and  dry  goods  clerks. 
Have  you  heard  from  a  single  witness  in  this  case  who  comes 
here  to  testify  that  garments  of  this  rustle  silk  and  Chinese  silk, 
worth  $35   to  $60,  are  not  made  and  are  not  sold  to  these 
women?     No;  not  a  word  about  that.     This  railway  company 
has  behind  it  all  the  money  it  needs  to  do  business.     Mr.  Mc- 
Pherson :  I  take  an  exception  to  that  statement.    Mr.  Wesselius : 
Is  there  any  harm  in  saying  that  the  railway  company  has  money 
sufficient  to  do  business  with.    It  is  within  their  province  and  it 
was  within  their  power  to  take  the  deposition  of  the  one  man 
who  brought  these  goods  to  the  city  of  Grand  Rapids."     No 
request  was  preferred  to  the  court  covering  the  subject;  but  . 
on  a  motion  for  a  new  trial  it  was  urged  that  this  was  prejudicial 
to  defendant,  and  error.     The  case  of  Cavanaugh  v.  Riverside 
Twp.  (Mich.)  99  N.  W.  876,  is  cited  in  support  of  this  claim. 
In  that  case  the  comment  on  defendant's  failure  to  call  a  witness 
went  farther.    Plaintiff's  counsel  undertook  to  tell  the  jury  what 
the  witness  would  have  been  compelled  to  testify  to  if  placed 
on  the  stand.    In  the  present  case  the  comment  called  attention 
t'l  the  absence  of  testimony  only.     While  the  reference  to  the 
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defendant's  ability  to  procure  witnesses  should  have  been  omit- 
ted, we  agjee  with  the  trial  judge  that  it  was  not  calculated  to 
prejudice  the  jury.  No  appeal  was  made  to  the  jury,  except  one 
based  on  the  absence  of  testimony  to  meet  the  case  made  by  the 
plaintiff. 
No  error  appears.    Judgment  affirmed. 


McDoNouGH  V.  Boston  Elevate  Ry.  Co. 

(Supreme   Judicial  Court  of  Massachusetts,   Suffolk,  May  17,   1906.) 

[78  N.  E.  Rep.  141.] 

Carriers — Passengers — Injuries — Negligence — Question    for   Jury. — 

Evidence  in  an  action  against  a  street  railway  company  for  injuries 
to  a  passenger  riding  on  the  front  platform  of  a  car,  received  while 
attempting  to  alight  in  consequence  of  the  sudden  starting  of  the 
car,  examined,  and  held,  that  the  question  of  the  company's  negli- 
gence was  for  the  jury,  in  the  absence  of  proof  of  rules  relating  to 
passengers  riding  on  the  platform  and  evidence  that  the  passenger 
knew  of  such  rules. 

Same — Contributory  Negligence — Question  for  Jury. — Evidence  in 
an  action  against  a  street  railway  company  for  injuries  to  a  passenger 
riding  on  the  front  platform  of  a  car,  received  while  attempting  to 
alifirht  in  consequence  of  the  sudden  starting  of  the  car,  examined, 
and  held,  that  the  question  of  his  contributory  negligence  was  for 
the  jury,  in  the  absence  of  evidence  of  rules  relating  to  passengers 
riding  on  the  front  platform  and  evidence  that  the  passenger  knew 
of  such  rules. 

Same — Rules  Regulating  the  Transportation  of  Passengers — Effect.* 
— Where  a  carrier  establishes  a  rule  either  prohibiting  passengers 
from  riding  on  the  front  platform  of  its  cars,  or  stating  that  if  pas- 
sengers ride  on  the  front  platform  they  do  so  at  their  own  risk,  a 
passenj2:er,  who  with  knowledge  of  the  first  rule,  intentionally  violates 
it.  or  with  knowledpre  of  the  second  rule  chooses  to  take  the  risk, 
cannot  recover  for  an  injury  thereby  received. 

Same — Proof  of  Rules. — That  a  street  railway  company  had  estab- 
lished a  rule  providing  that  if  passengers  chose  to  ride  on  the  front 
platform  of  a  car,  they  did  so  at  their  own  risk,  may  be  proved  by  the 
testimony  of  a  passenger  riding  on  the  front  platform  of  the  car  and 
suing  for  injuries  received  while  alighting  from  the  car. 

Same. — Where  a  passenger  knew  that  on  certain  cars  of  a  street 
railway  company  there  was  a  notice  stating  that  passengers  choosing 
to  ride  on  the  front  platform  did  so  at  their  own  risk,  it  was  not 
necessary  for  the  company,  in  order  to  defeat  an  action  by  the 
passenger  for  injuries  received  while  alighting  from  the  front  plat- 

*For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
neglifirence  of  passengers  in  violating  rules  and  regulations  of  the 
carrier,  see  foot-notes  appended  to  Cincinnati,  etc.,  R.  Co.  v.  Lohe 
(Ohio),  8  R.  R.  R.  447,  31  Am.  &  Eng.  R.  Cas.,  N.  S.,  447. 

For  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negrligence  in  a  passenger  to  ride  on  the  platform,  see 
foot-notes  appended  to  Chicago  City  Ry.  Co.  v.  McCaughna  (III.), 
18  R.  R.  R.  262,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  262;  Kirchn^r  v. 
Oil  City  St.  Ry.  Co.  (Pa.),  15  R  R.  R.  711,  38  Am.  &  Eng.  R.  Cas.. 
N.  S.,  711;  Chicago  &  W.  I.  R.  Co.  v.  Newell  (111.),  15  R.  R.  R.  706, 
38  Am.  &  Eng.  R.  Cas.,  N.  S.,  706;  Morgan  v.  Lake  Shore  &  M.  S. 
Ry.  Co.  (Mich.),  15  R.  R.  R.  675,  38  Am.  &  Eng.  R.  Cas.,  N.  S.,  675. 

20  R  R  R— 41 
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form  of  a  car,  to  prove  that  he  also  had  seen  such  notice  on  the 
particular  car  on  which  he  was  riding. 

Same — Waiver  of  Rules. — That  a  street  railway  company  regularly 
permitted  passengers  to  ride  on  the  front  platform  of  its  cars,  did  not 
show  a  waiver  on  its  part  of  a  rule  providing  that  if  passengers  chose 
to  ride  on  the  front  platform,  they  did  so  at  their  own  risk. 

Evidence — Declaration  of  Servant. — Admissions  of  liability  made  by 
a  servant  who  is  not  a  general  agent  or  while  not  engaged  in  the 
performance  of  a  duty  are  inadmissible  to  bind  the  master. 

Same. — Proof  that  a  motorman  stated  immediately  after  an  acci- 
dent to  a  passenger  sustained  while  attempting  to  alight  from  a  car 
that  he  was  under  the  impression  that  the  passenger  had  previously 
left  the  car  was  admissible  in  support  of  the  passenger's  claim  that 
he  was  thrown  off  by  the  sudden  jerk  of  the  car  occasioned  by  the 
negligence  of  the  motorman. 

Appeal — Harmless  Error — Erroneous  Exclusion  of  Evidence.— 
Where,  in  an  action  against  a  street  railway  company  for  injuries  re- 
ceived by  a  passenger  while  attempting  to  alight  from  a  car,  there 
was  a  failure  to  show  a  violation  of  any  duty  owed  by  the  company 
to  the  passenger  the  erroneous  exclusion  of  evidence  proving  a  state- 
ment made  by  the  motorman  immediately  after  the  accident,  was 
immaterial. 

Exception  from  Superior  Court,  Suffolk  County;  Elisha  B. 
Maynard,  Judg^e. 

Action  by  Thomas  McDonoug^h  against  the  Boston  Elevated 
Railway  Company.  There  was  a  verdict  for  defendant,  and 
plaintiff  excepts.     Exceptions  overruled. 

Jos,  H.  Cotter,  B,  R,  Doody,  and  Conrad  Reno,  for  plaintiff. 
Choate,  Hall  &  Stewart,  for  defendant. 

Braley,  J.    If  the  version  of  the  accident  g^ven  by  the  defend- 
ant's witnesses  was  accepted,  the  plaintiff  observingf  that  he  was 
being^  carried  beyond  his  destination,  after  bein^  warned  of  the 
dangler,  jumped  from  the  car  while  it  was  moving.    Although  it 
was  uncontroverted  that  at  the  time  he  was  riding  on  the  front 
platform,  his  evidence  in  substance  showed  that  after  informing 
the  motorman  where  he  wished  to  get  off,  and  who  indicated 
his  assent,  later  noticing  that  the  car  had  passed  beyond  this 
point,  he  again  spoke,  and  the  brake  was  applied,  when,  as  the 
plaintiff  was  preparing  to  alight,  the  brake  being  released,  the 
car  suddenly  moved  forward  and  by  its  momentum  caused  his 
grasp  on  the  hand  rail  to  be  loosened,  and  ejected  him  into  the 
street.    Upon  this  conflicting  evidence  the  jury  could  have  found 
that,  with  the  knowledge  of  the  motorman,  a  passenger  was  pre- 
paring to  terminate  the  contract  of  carriage  in  the  ordinary  way, 
and  for  this  purpose  as  the  car  was  being  brought  to  a  stop, 
without  again  observing  the  plaintiff's  position,  he  negligently 
released  the  brake.    It  also  could  have  been  found  that  the  plain- 
tiff rode  on  the  front  platform  because  the  car  was  somewhat 
crowded,  and  discovering  that  he  would  have  to  stand  preferred 
''to  stand  outside."     By  reason  of  these  divergent  narratives  if 
nothing  further  appeared,  it  is  plain  that  the  usual  issues  of  the 
defendant's   negligence,   and   of   the   due   care   of   the  plaintiff 
were  matters  of  fact  for  the  determination  of  the  jury  under 
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appropriace  instructions.  Corlin  v.  West  End  St.  Ry.  Co.,  154 
Mass.  197,  27  N.  E.  1000;  Sweetland  v.  Lynn  &  Boston  St. 
Ry.  Co.,  177  Mass.  574,  59  N.  E.  443,  51  L.  R.  A.  783;  La- 
pointe  z\  Middlesex  St.  Ry.  Co.,  144  Mass.  18,  10  N.  E.  497 ; 
Cumminfi:s  v.  Worcester,  Leicester  &  Spencer  St.  Ry.  Co.,  166 
Mass.  220,  44  N.  E.  126;  Block  v.  Worcester,  186  Mass.  526, 
527,  72  N.  E.  77. 

It,  however,  has  been  settled,  that  where  a  common  carrier  of 
passengers  operating  a  railway  by  whatever  motive  power,  es- 
tablishes a  rule  either  prohibiting  such  use,  or  stating  that  if 
passeng^ers  while  in  transit  chose  to  ride  on  the  front  platform, 
they  do  so  at  their  own  risk,  a  passen|2^er  who  with  knowledg^e 
of  the  first  rule  intentionally  violates  it,  or  of  the  second  rule 
and  chooses  to  take  the  risk,  and  is  thereby  injured  cannot 
recover.  Sweetland  v.  Lynn  &  Boston  St.  Ry.  Co.,  ubi  supra; 
Wills  V.  Lynn  &  Boston  R.  R.  Co.,  129  Mass.  351;  Burns  v. 
Boston  Elevated  Ry.  Co.,  183  Mass.  96,  66  N.  E.  418. 

There  was  no  direct  proof  offered  by  the  defendant  that  it 
made  and  promulgated  a  gfeneral  rule  of  the  second  class,  but 
such  a  regulation  may  be  proved  from  the  testimony  of  the 
passeng^er  himself.  Bums  v.  Boston  Elevated  Ry.  Co.,  ubi  supra. 
In  cross-examination,  after  stating^  that  he  had  frequently  ridden 
on  the  cars,  the  plaintiff  further  ^aid  that  he  had  given  little,  if 
any,  attention  to  a  sign  displayed  on  the  window,  and  when  asked 
if  he  knew  "there  was  one  there  about  riding  on  the  front  plat- 
form," answered  that  he  did  not  know  if  there  was  such  a 
notice.  This  answer  was  followed  by  a  general  question  in  these 
words,  "But  you  had  noticed  on  the  front  platform,  that  people 
who  rode  on  the  front  platform,  or  got  on  and  off  on  the  front 
platform,  did  so  at  their  own  risk?"  "You  had  noticed  that  on 
the  cars?"  to  which  the  plaintiff  replied,  "Yes,  sir,  I  had."  If 
the  plaintiff  denied  having  observed  a  similar  notice  on  the 
window  of  this  car  he  also  admitted  knowledge  of  the  existence 
of  this  rule.  The  object  of  the  notice  which  embodied  the  rule, 
was  to  warn  passengers  of  the  danger,  and  also  to  charge  them 
alone  with  the  consequences  which  might  follow,  if  they  chose  to 
disregard  it.  But  if  from  previous  observation  such  warning 
and  consequent  assumption  of  liability  were  known  to  the  plain- 
tiff, it  was  unnecessary  for  the  defendant  to  go  further,  and 
prove  that  he  also  had  seen  the  notice  on  the  particular  car 
where  he  was  riding,  for  such  knowledge,  followed  by  his  choice 
of  position,  would  operate  to  bar  his  recovery.  Cheney  v.  Boston 
&  Maine  R.  R.,  11  Mete.  121,  123,  45  Am.  Dec.  190;  O'Neill  v, 
Lynn  &  Boston  R.  R.  Co.,  155  Mass.  371,  29  N.  E.  630. 

From  the  undisputed  evidence  of  the  motorman  it  could  be 
found  not  only  that  the  gates  were  open,  but  that  it  was  a 
common  occurrence  for  passengers  regularly  to  ride  on  the  front 
platform  without  objection,  unless  there  were  too  many  on  that 
end,  a  condition  not  appearing  in  the  present  case,  and  the 
plaintiff  claims  that  the  question  whether  the  rule  had  not  been 
waived  should  have  been  submitted  to  the  jury.    It  is  undoubtedly 
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true  that  a  g^eneral  usag^e,  or  course  of  business,  may  be  proved 
b}'  one  witness.  Jones  v,  Hoey,  128  Mass.  585.  But  in  per- 
mitting: its  cars  to  be  re^larly  operated  by  inviting  passengers 
to  ride  on  the  front  platform,  even  if  open  for  their  accommoda- 
tion, the  defendant  was  not  acting;  inconsistently  with  its  rig;ht 
to  insist  on  the  rule,  as  the  choice  of  riding  there  or  inside  the 
car  was  still  left  optional  even  upon  the  plaintiff's  evidence. 
The  distinction  between  prohibiting  such  use  of  the  platform, 
and  then  waiving  the  prohibition  by  regularly  opening  it  for  the 
accommodation  of  passengers,  or  permitting  them  to  ride  tliere 
at  their  own  risk  is  obvious.  In  the  first  instance  the  restriction 
is  absolute  until  abandoned,  and  the  abandonment  may  be  im- 
plied from  the  conduct  of  the  carrier ;  while  in  the  last  the  plat- 
form is  left  unreservedly  open,  yet  the  opportunity  of  carriag:e 
thus  afforded  is  furnished  only  upon  condition  that  the  passenger 
occupying  this  part  of  the  car  takes  the  chance  of  injury  that 
may  be  caused  by  reason  of  the  exposed  position.  Sweetland 
V,  Lynn  &  Boston  R.  R.  Co.,  ubi  supra;  Burns  v.  Boston  Ele- 
vated Ry.  Co.,  ubi  supra. 

A  question  of  evidence  remains.  Admissions  of  liability  made 
by  a  servant  who  is  not  a  general  agent,  X)r  while  not  engaged  in 
the  performance  of  his  duty  are  inadmissible  to  bind  the  master, 
but  the  testimony,  that  the  motorman  immediately  after  the 
accident  stated  that  he  was  under  the  impression  the  plaintiff 
had  previously  got  off  was  admissible,  because  it  tended  not  only 
to  contradict  him  as  a  witness,  but  to  support  the  plaintiff's 
claim  of  being  thrown  off  by  the  sudden  jerk  of  the  car,  which 
was  due  to  the  negligence  of  the  motorman.  Bachant  v.  Boston 
&  Maine  R.  R..  187  Mass.  392,  396,  73  N.  E.  642,  105  Am.  St 
Rep.  408;  Robinson  v.  Old  Colony  St.  Ry.  Co.,  189  Mass.  594. 
76  N.  E.  190.  But  the  plaintiff  having  failed  to  show  the  viola- 
tion of  any  duty  owed  to  him  by  the  defendant  its  erroneous 
exclusion  becomes  immaterial. 

Exceptions  overruled. 


Henderson  v.  Louisville  &  N.  R.  Co. 
In  re  Louisville  &  N.  R.  Co. 

(Supreme  Court  of  Louisiana,  April  9,  1906.     Rehearing  Denied  June 

4,  1906.) 

f41    So.    Rep.    252.1 

Carriers— Bill  of  Lading— Transfer — Rights  of  Parties.* — A  railroad 
company  is  not  bound  by  a  bill  of  lading  j^iven  by  its  a^ent  for  sujjar 
not  received  or  delivered  for  transportation  even  when  the  instrument 
has  been  indorsed  and  transferred  to  a  third  person  for  value  in  the 
usual  course  of  business. 

Same. — This  rule  of  commercial  law  was  not  abrogated  or  modified 
by  Act  No.  150,  p.  193,  of  1868,  makings  it  a  felony  for  any  person  to 

♦For  the  authorities  in  this  series  on  the  question  whether  a  bill  of 
ladinpT  is  conclusive  evidence  of  the  truth  of  the  statements  embraced 
therein,  see  foot-notes  appended  to  Atlantic  Coast  Line  P.  Co.  v. 
Dexter  (Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng.  R.  Cas.,  N,  S..  787. 
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sijfn  or  issue  false  receipts  or  bills  of  lading  for  property  not  actually 
received  or  delivered. 

Same— Negotiability.t— Act  No.  150,  p.  193,  of  1868,  makes  negoti- 
able, only  receipts  and  bills  of  lading  issued  in  accordance  with  its 
provisions  for  property  actually  received  for  storage,  transportation, 
or  other  purposes. 

(Syllabus  by  the  Court.) 

Action  by  T.  J.  Henderson  agfainst  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff  was  affirmed  by  the 
Court  of  Appeal,  and  defendants  applied  for  certiorari  or  writ 
of  review.     Judgment  reversed,  and  suit  dismissed. 

Denej^re  &  Blair  and  Victor  Levy,  for  applicant. 
McCloskey  &  Benedict,  for  respondents. 

Land,  J.  Plaintiff  as  the  holder  and  owner  of  an  "order 
notify"  bill  of  lading  issued  by  the  agent  of  defendant  company 
at  the  city  of  New  Orleans,  and  acknowledging  .the  receipt  of 
100  barrels  of  sugar  from  Drew  &  Harvey,  to  be  transported 
to  the  city  of  Chicago,  sued  the  defendant  for  the  value  of  the 
sugar  on  the  ground  of  refusal  to  deliver  the  same  on  demand 
and  offer  to  surrender  the  bill  of  lading. 

Defendant  in  its  answer,  after  pleading  the  general  issue, 
admitted  that  the  bill  of  lading  was  signed  by  its  agent  and  de- 
livered to  Drews  &  Harvey,  but  specially  denied  that  the  sugar 
or  any  part  thereof  was  delivered  to  or  received  by  the  defendant 
company  and  that  the  agent  had  any  authority  to  sign  and  issue 
the  alleged  instrument. 

For  further  answer,  and  in  the  alternative,  the  defendant 
company  charged  that  plaintiff  had  been  guilty  of  laches  in  not 
forwarding  the  bill  of  lading  and  demanding  delivery  of  the 
sugar  at  the  point  of  destination,  and  in  not  communicating  with 
Sprague,  Warner  &  Co.  of  Chicago,  who  were  to  be  notified, 
and  in  not  making  any  inquiry  of  or  giving  any  information  to 
defendant. 

The  defendant  averred  that  on  account  of  such  laches  it  was 
prevented  from  protecting  itself  against  loss  by  timely  recourse 
agfainst  the  firm  of  Drews  &  Harvey,  which  was  in  good  standing 
when  the  bill  of  lading  was  issued,  but  became  insolvent  before 
plaintiff  communicated  knowledge  of  the  facts  to  defendant. 

The  district  court  rendered  judgment  in  favor  of  plaintiff,  and 
the  defendant  appealed  to  the  Court  of  Appeal  for  the  parish 
of  Orleans,  which  affirmed  the  judgment  in  an  elaborate  and 
well-considered  opinion. 

The  Court  of  Appeal  found  with  the  district  court  that  the 
plaintiff  was  an  innocent  and  bona  fide  transferee  for  value  of 
the  bill  of  lading,  and  proceeded  to  discuss  and  decide  the  case 

tFor  the  authorities  in  this  series  on  the  subjects  of  the  negoti- 
ability and  transfer  of  bills  of  lading,  see  foot-notes  appended  to 
Vaughn  r.  New  York,  etc.,  R.  Co.  (R.  I.),  17  R.  R.  R.  94.  40  Am.  & 
Eng.  R.  Cas..  N.  S.,  94;  foot-note  appended  to  General  Elec.  Co.  v. 
Southern  Ry.  (S.  Car.),  17  R.  R.  R.  76,  40  Am.  &  Eur.  R.  Cas.,  N. 
S.,  76. 
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on  the  assumption  that  Drews  &  Harvey  made  no  such  shipment 
as  was  recited  in  the  bill  of  lading,  and  consequently  that  the 
sugar  was  not  delivered  to  the  defendant  company. 

The  district  court  ruled  that  the  defendant  was  estopped  by 
the  bill  of  lading  to  deny  the  receipt  of  the  100  barrels  of  sugar, 
and  excluded  specific  evidence  on  the  subject,  but  nondelivery 
to  the  carrier  is  inferentially  shown  by  the  evidence,  and  it  may 
be  said  that  plaintiff's  suit  is  based  on  that  theory. 

It  is  admitted  in  the  opinion  of  the  Court  of  Appeal  that  the 
English  rule  is  that,  even  as  against  a  bona  fide  consignee  or 
indorsee  for  value,  the  carrier  is  not  estopped  by  the  recital  of 
the  bill  of  lading  issued  by  its  agent  to  show  that  the  goods 
therein  described  were  not  in  fact  received  for  transportation. 
It  is  further  admitted  in  the  opinion  that  this  is  also  the  settled 
doctrine  of  the  federal  courts. 

The  Court  of  Appeal,  however,  cites  decisions  in  some  of 
the  states  to  the  effect  that  the  carrier  is  estopped  to  deny  the 
delivery  of  the  goods  to  the  prejudice  of  third  persons,  who 
have  in  good  faith  in  the  ordinary  course  of  business  acted  upon 
the  representations  of  the  agent. 

The  Court  of  Appeal  held  that  this  controverted  question 
was  set  at  rest  in  the  state  of  Louisiana  by  Act.  No.  150,  p.  193, 
of  1868 ;  and  that  the  case  of  Hunt  &  Macauley  v.  Railroad  Co., 
29  La.  Ann.  446,  decided  by  a  divided  court  is  not  an  authorita- 
tive construction  of  the  statute. 

In  their  very  able  and  interesting  brief,  counsel  for  defendant 
contend  that  the  English  rule  has  been  followed  in  all  the  courts 
of  the  United  States,  federal  and  state,  except  those  of  New 
York,  Kansas,  and  Nebraska,  and  that  this  rule  was  not  abro- 
gated or  modified  by  Act  No.  150,  p.  193,  of  1868,  making  bills 
of  lading  negotiable,  as  was  decided  by  the  Supreme  Court  of 
this  state  in  the  Hunt  &  Macauley  Case,  supra. 

The  English  doctrine,  as  set  forth  in  Grant  v.  Norway,  2  Eng. 
L.  &  E.  337,  and  in  Buckingham  v.  Freeman,  18  How.  (U.  S.) 
188,  IS  L.  Ed.  341,  was  expressly  approved  by  our  predecessors 
in  Fellows  v,  Str.  Powell,  16  La.  Ann.  316,  79  Am.  Dec.  581. 
The  same  doctrine  had  been  previously  recognized  in  Fearn 
Putnam  &  Co.  v,  Richardson,  12  La.  Ann.  752. 

The  question  to  be  solved  is  whether  this  rule  is  inconsistent 
with  the  provisions  of  Act.  No.  150,  p.  193,  of  1868.  In  the 
Hunt  V,  Macauley  Case,  two  of  the  justices  were  of  opinion 
that  this  rule  of  commercial  law  was  not  affected  by  the  pro- 
visions of  said  act.  One  of  the  justices  concurred  in  the  decree, 
on  the  ground  that  the  plaintiff  was  not  a  third  party  to  the  bill 
of  lading.  The  two  dissenting  justices  were  of  opinion  that  it 
was  the  intent  of  the  statute  "to  protect  both  the  carriers  and 
the  public,  the  former  by  punishing  any  persons  in  their  employ 
for  issuing  false  bills  of  lading  or  receipts,  and  the  latter  by 
putting  such  bills  or  receipts  upon  the  same  footing  as  com- 
mercial paper  and  protecting  the  holder  in  good  faith  with  all 
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the  privilegfes  and  immunities  ^iven  to  bills  of  exchange  and 
promissory  notes." 

It  is  apparent  that  there  was  an  even  balance  of  opinion  on 
the  question  before  the  court,  and  that  therefore  the  point  was 
not  decided. 

The  object  of  the  act  of  1868  as  stated  in  the  title,  was  "to 
prevent  the  issue  of  false  receipts  or  bills  of  lading,  and  to 
punish  fraudulent  transfers  of  property  by  cotton  presses,  wharf- 
ing^ers,  and  others." 

The  first  section  provides  that  no  cotton  compress,  wharfinger, 
or  other  person  shall  issue  any  receipt  or  other  voucher  for 
^oods,  wares,  etc.,  to  any  person  purporting  to  be  the  owner  or 
holder  thereof,  unless  such  ^oods,  wares,  etc.,  shall  have  been 
actually  received,  and  shall  be  in  store  or  on  the  premises,  or 
under  his  control  at  the  time  of  the  issuing  of  the  receipt. 

The  second  section  provides  that  no  cotton  compress,  wharf- 
inger, or  other  person  shall  issue  any  receipt  or  other  voucher 
upon  any  gfoods,  wares,  etc.,  to  any  person  for  money  loaned  or 
other  indebtedness,  unless  such  goods,  wares,  etc.,  shall  be  at 
the  time  in  store  or  upon  the  premises  and  under  his  control. 

The  third  section  prescribes  that  duplicate  receipts  shall  not 
be  issued  while  the  orig:inals  are  outstanding  without  writing" 
across  the  face  of  the  same  the  word  "Duplicate." 

The  fourth  section  prohibits  any  cotton  press,  wharfinger,  or 
other  person  from  selling,  incumbering,  shipping,  transferring, 
or  removing  any  goods,  wares,  etc.,  for  which  a  receipt  shall 
be  given,  without  the  written  assent  of  the  holder  of  the  receipt. 

Section  5  of  the  act  reads  as  follows: 

"That  no  master,  owner,  or  agent  of  any  boat  or  vessel  of  any 
description,  forwarder,  or  officer  or  agent  of  any  railroad,  trans- 
fer or  transportation  company,  or  other  person,  shall  sign  or 
give  any  bill  of  lading,  receipt  or  other  voucher  or  document 
for  any  merchandise  or  property  by  which  it  shall  appear  that 
such  merchandise  has  been  shipped  on  board  of  any  boat,  vessel, 
railroad  car  or  other  vehicle,  unless  the  same  shall  have  been 
actually  shipped  and  put  on  board  and  shall  be  at  the  time 
actually  on  board,  or  delivered  to  such  boat,  vessel,  car  or  other 
vehicle,  to  be  carried  or  conveyed  as  expressed  in  said  bill  of 
lading,  receipt,  voucher  or  other  document." 

Section  7  provides  that  any  cotton  press,  wharfinger,  for- 
warder, or  other  person  who  shall  violate  any  of  the  provisions 
of  the  act  shall  be  deemed  guilty  of  a  criminal  oflFense  and  on 
conviction  shall  be  fined  in  any  sum  not  exceeding  $5,000  or 
imprisoned  in  the  State  Penitentiary  not  exceeding  five  years 
or  both.    This  section  further  provides  as  follows : 

"And  all  and  every  person  or  persons  aggrieved  by  the  viola- 
tion of  any  of  the  provisions  of  this  act  may  have  and  maintain 
an  action  at  law  against  the  person  or  persons,  corporation  or 
corporations,  violating  any  of  the  provisions  of  this  act  to  recover 
all  damages,  immediate  or  consequential,  which  he  or  they  may 
have  sustained  by   reason  of  any   such  violation  as  aforesaid, 
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before  any  court  of  competent  jurisdiction,  whether  such  person 
or  persons  shall  have  been  convicted  of  fraud  as  aforesaid  under 
this  act  or  not." 

Before  referring  to  the  sections  relative  to  the  negotiability 
of  receipts  and  bills  of  lading:,  it  is  to  be  noted  that  the  act  makes 
it  a  criminal  offense  for  any  officer  or  ag^ent  of  a  railroad  to 
sigfn  or  give  any  bill  of  lading  for  property  not  actually  delivered 
for  shipment. 

It  is  to  be  further  noted  that  the  act  gives  to  the  party  ag- 
grieved a  civil  remedy  by  action  for  damages  against  the  person 
or  persons,  whether  convicted  or  not,  violating  any  of  its  pro- 
visions. 

It  seems  manifest  that  the  criminal  act  of  an  agent  or  officer 
of  a  railroad  in  signing  or  issuing  a  false  bill  of  lading  cannot 
be  considered  within  the  scope  of  his  employment  or  as  binding 
on  the  principal. 

The  only  civil  remedy  given  by  the  statute  is  against  the 
wrongdoer. 

The  act  so  far  from  abrogating  or  modifying  the  general  rule 
that  the  agent  has  no  authority  in  such  cases,  affirms  and  accen- 
tuates the  rule  by  making  the  act  of  the  agent  a  criminal  offense, 
thus  placing  such  act  beyond  the  pale  of  legal  recognition  as 
done  under  an  implied  authority  resulting  from  the  nature  of  the 
employment. 

The  contention  that  the  act  makes  a  false  bill  of  lading  ne- 
gotiable, and  therefore  binding  on  the  railroad  when  in  the 
hands  of  a  third  innocent  holder,  is  contrary  to  the  express 
intent  of  the  statute,  which  is  to  prevent  the  issue  of  false  re- 
ceipts and  bills  of  lading. 

The  lawmaker  certainly  did  not  intend  to  denounce  such  issue 
as  a  felony  and  at  the  same  time  to  encourage  the  violation  of 
the  statute  by  making  false  bills  of  lading  negotiable.  A  careful 
reading  of  the  provisions  of  the  statute  will  demonstrate  that 
the  receipts  and  bills  of  lading  intended  to  be  made  negotiable 
are  such  as  are  issued  for  property  actually  delivered  or  received. 

Section  9  of  the  Act  reads  as  follows : 

"That  all  receipts,  bills  of  lading,  vouchers  or  other  docu- 
ments issued  by  any  cotton  press,  wharfinger,  forwarder  or 
other  person,  boat,  vessel,  railroad,  transportation  or  transfer 
company,  as  by  this  act  provided,  shall  be  negotiable  by  indorse- 
ment in  blank,  or  by  special  indorsement,  in  the  same  manner 
and  the  same  extent  as  bills  of  exchange,  and  promissory  notes 


now  are." 


Surely,  the  act  does  not  provide  for  the  issue  of  false  re- 
ceipts and  bills  of  lading.  Section  6  of  the  same  statute  pro- 
vides that  receipts  for  goods,  wares,  etc.,  "stored  or  deposited 
with  any  cotton  press,  wharfinger,  or  other  person  or  any  bill 
of  lading  given  by  any  forwarder,  boat,  vessel,  railroad,  trans- 
portation or  transfer  company  may  be  transferred  by  indorse- 
ment," etc.,  but  that  "no  property  shall  be  delivered  except  on 
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surrender  and  cancellation  of  said  original  receipt  or  bill  of 
lading." 

The  statute  places  receipts  and  bills  of  lading;  on  the  same 
plane;  and  section  8  specially  provides  that  all  the  provisions 
of  the  act  apply  to  bills  of  lading. 

It  is  impossible  to  conclude  that  the  lawmaker  intended  to 
make  false  bills  of  lading;  neg^otiable,  and  at  the  same  time  to 
deny  neg^otiability  to  false  receipts. 

We  concur  in  the  conclusion  reached  by  Justice  Marr  (Man- 
ning;, Chief  Justice,  concurring;)  in  the  Hunt  &  Macauley  Case, 
that : 

"When  section  9  makes  bills  of  lading;  neg;otiable,  in  the  same 
manner  and  to  the  same  extent  as  bills  of  exchang;e,  and  prom- 
issory notes  are,  it  means  g;enuine  bills  of  lading." 

Any  other  construction  would  make  the  carrier  bound  for  the 
consequences  of  a  criminal  act  committed  by  a  person  not  au- 
thorized to  represent  him. 

It  is  therefore  ordered,  adjudged,  and  decreed  that  the  judg- 
ment of  the  Court  of  Appeal  and  the  judgment  of  the  district 
court  herein  rendered  be  annulled,  avoided,  and  reversed;  and 
it  is  now  ordered  and  decreed  that  plaintiff's  demand  be  rejected 
and  his  suit  be  dismissed ;  and  it  is  further  ordered  that  plaintiff 
pay  all  costs  of  this  litigation. 

Nicholas,  J.,  absent. 


Cleveland  City  Ry.  Co.  v.  Conner. 

(Supreme   Court  of  Ohio,   May   22,   1906.) 

[78  N.  E.  Rep.  376.1 

Carriers — Street  Cars — ^Wrong  Transfer  Ticket — Ejection  of  Pas- 
senger.*— A  passenger  on  a  street  railway,  who  has  paid  fare  and  is 
entitled  to  ride  over  another  line  belonging  to  the  same  company, 
and  who,  having  asked  for  a  transfer  ticket  over  such  other  line,  is 
given,  by  mistake  of  the  conductor,  a  transfer  which  is  not  good  over 
such  other  line,  may,  nevertheless,  if  he  has  exercised  such  care  about 
the  receiving  and  making  use  of  the  transfer  ticket  as  persons  of  or- 
dinary prudence  are  accustomed  to  exercise  under  the  same  or  similar 
circumstances,  lawfully  insist  upon  being  carried  over  such  other 
line  without  further  payment  of  fare;  and  if  such  passenger,  without 
fault  on  his  part,  is  ejected  from  a  car  for  refusing  to  pay  fare  other 

*For  the  authorities  in  this  series  on  the  subject  of  street  railway 
transfers,  see  foot-notes  appended  to  Virginia  P.  &  P.  Co.  v.  Com- 
monwealth (Va.),  18  R.  R.  R.  135,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  135; 
Reynolds  v.  Pacific  Elec.  Ry.  Co.  (Cal.>,  17  R.  R.  R.  658,  40  Am.  & 
Eng.  R.  Cas.,  N.  S..  658. 

For  the  authorities  in  this  series  on  the  subject  of  the  damages 
recoverable  for  the  ejection  of  a  passenger,  see  foot-notes  appended 
to  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  724;  foot-notes  appended  to  Elliott  ik  Southern 
Pac.  Co.  (Cal.),  18  R.  R.  R.  52,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  52; 
foot-notes  appended  to  Georgia  Ry.  &  Elec.  Co.  v.  Baker  (Ga.),  13 
R.  R.  R.  259,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  259  (mental  suffering  of 
ejected  oassenger). 
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than  by  such  transfer  ticket,  he  may  recover  damages  for  the  tort, 
and  cannot  be  restricted  to  damages  for  breach  of  the  contract  to 
carry  him. 

Same — Evidence. — A  failure  by  the  plaintiff  to  make  a  statement  or 
explanation  before  he  was  put  off  the  car,  would  not  of  itself  defeat 
his  ri^ht  to  recover;  but  such  fact  is  admissible  in  evidence  as  part  of 
the  res  gestae  as  bearing  upon  the  question  of  the  plaintiffs  good 
faith  in  accepting?  and  usin^  the  erroneous  transfer,  and  as  affecting 
the  amount  of  damaGres. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Cuyahogfa  County. 

Action  by  one  Conner  ag:ainst  the  Cleveland  City  Railway 
Company.  Judg^nent  for  plaintiff.  Defendant  brings  error. 
Affirmed. 

Squire,  Sanders  &  Dempsey,  for  plaintiff  in  error. 
Smithy  Beardsley  &  Morgan,  for  defendant  in  error. 

Davis,  J-    The  defendant  in  error  was  a  passeng^er  on  a  Frank- 
lin Avenue  street  car,  which  belonged  to  the  plaintiff  in  error. 
Just  before  arriving  at  the  corner  of  Pearl  and  Detroit  streets 
he  asked  the  conductor  for  a  transfer  to  the  St.  Clair  Street 
line,  also  owned  by  plaintiff  in  error,  and  received  the  same  just 
a^  he  was  leaving  the  Franklin  Avenue  car  at  the  comer  of 
Pearl  and  Detroit  streets.    It  was  7 :30  o'clock  in  the  evening  in 
the  month  of  December,  1900.     By  mistake  the  conductor  gave 
to  the  defendant  in  error  a  transfer  to  the  Woodland  Avenue 
line,  also  owned  by  plaintiff  in  error,  instead  of  a  transfer  to 
the  St.  Clair  Street  line.    The  defendant  in  error  got  on  the  St. 
Clair  Street  car  at  the  comer  of  Pearl  and  Detroit  streets,  as 
he  had  intended,  and  he  claims  that  he  did  not  know  of  the  mis- 
take in  the  transfer  until  the  conductor  on  the  St.  Clair  Street 
car  refused  to  accept  the  transfer,  and  demanded  payment  of 
the  fare,  which  the  defendant  in  error  refused  to  make.    He 
was  forcibly  ejected  from  the  car,  and  brought  this  action  to 
recover  damages  for  the  refusal  to  carry  him,  and  for  ejecting 
him.    Upon  the  trial  of  the  case  in  the  court  of  common  pleas, 
the  jury  was  instructed  that  if  it  should  be  found  that  the  de- 
fendant did  exercise  the  care  in  giving  the  transfer  that  it  should 
have  exercised  under  all  the  circumstances,  and  that  the  plaintiff 
did  exercise  the  care  that  he  should  have  exercised  in  receiving 
the  transfer,  and  that  the  defendant  had  not  been  wrong  in  any 
other  respect,  then  the  verdict  should  be  for  five  cents  and  no 
more;  because,  as  was  said  to  the  jur>%  the  only  damage  done 
to  a  passenger  by  giving  him  an  improper  transfer  is  to  compel 
him  to  pay  five  cents  for  his  subsequent  transit  and  therefore 
that  is  the  measure  of  his  damage.     The  jury  were  also  spe- 
cifically instructed  that  when  the  attention  of  this  passenger  was 
called  to  the  fact  that  the  transfer  did  not  entitle  him  to  ride  on 
the  St.  Clair  Street  line,  it  was  his  duty  to  pay  for  his  transit;  and 
that  if  he  refused  to  pay,  the  company  had  a  right  to  remove 
him  from  the  car,  using  no  more  force  than  was  necessary.    The 
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verdict  was  for  the  defendant  company.  Judgment  was  entered 
upon  the  verdict,  which  judgment  was  reversed  by  the  circuit 
court  for  errors  in  charging  the  jury  and  in  refusing  to  charge 
as  requested  by  plaintiff.  This  proceeding  in  error  is  prosecuted 
to  reverse  the  judgment  of  the  circuit  court,  and  to  affirm  the 
judgment  of  the  court  of  common  pleas. 

It  appears  to  have  been  the  opinion  of  the  court  of  common 
pleas  that,  because  the  conductor  on  the  St.  Clair  Street  line  was 
strictly  within  the  line  of  his  duty  as  between  him  and  his  em- 
ployer, therefore  the  plaintiff  has  no  cause  of  action  against  the 
employer  for  putting  him  off  the  car.  The  premise  is  palpably 
correct;  and  the  conclusion  is  just  as  clearly  incorrect.  This  is 
not  a  controversy  between  the  master  and  the  servant;  nor  be- 
tween the  passenger  and  the  conductor;  nor  yet  between  the 
carrier  and  the  passenger  solely  in  regard  to  the  act  of  the  car- 
rier's servants  in  ejecting  the  passenger  from  the  car;  but  it  is 
an  action  against  the  carrier  for  the  wrongful  and  negligent  act 
of  giving  the  transfer,  as  the  proximate  cause  of  the  resulting 
injury,  which  was  the  refusal  to  carry  the  plaintiff  as  he  had 
the  right  to  be  carried,  and  putting  him  off  the  car.  Since  the 
complaint  is  against  the  company  itself,  it  can  avail  the  defendant 
nothing  to  show  that  one  of  its  servants  obeyed  a  reasonable 
rule  of  the  defendant  in  putting  the  plaintiff  off  of  the  defendant's 
car,  when  the  defendant  itself,  through  the  agency  of  another 
servant,  created  the  conditions  which  caused  him  to  be  put  off. 
"Qui  facit  per  alium  facit  per  se."  It  is  as  though  a  single 
individual  had  first  agreed  to  carry  the  plaintiff  by  the  St.  Clair 
Street  line  and  by  mistake  had  given  a  ticket  over  the  Woodland 
Avenue  line,  and  then,  when  he  came  to  take  up  the  ticket, 
taking  advantage  of  his  own  mistake  or  wrong,  refused  to  honor 
it,  and  forcibly  ejected  the  plaintiff.  The  defendant,  plaintiff 
in  error  here,  is  the  actor  throughout  this  transaction;  although 
it  acted  through  different  agencies  in  giving  and  refusing  to 
accept  the  transfer,  and  ejecting  the  plaintiff.  It  is,  therefore, 
not  sound  reasoning  to  argue  that  this  company  is  not  liable 
in  tort  for  refusal  to  carry  the  plaintiff  and  ejecting  him  from 
the  car,  upon  the  theory  that  the  conductor,  who  removed  the 
passenger  from  the  car  under  a  rule  of  the  company,  is  per- 
sonally without  blame  in  the  matter.  The  common  pleas  court 
therefore  erred  when  it  instructed  the  jury  that  when  the  plain- 
tiff was  informed  that  the  transfer  did  not  entitle  him  to  ride  on 
that  car,  it  was  his  duty  to  pay  fare,  and  if  he  did  not  do  so, 
the  company  had  the  right  to  remove  him ;  and  that  if  the  com- 
pany was  guiltv  of  no  other  wrong  than  giving  the  wrong  trans- 
fer the  plaintiff  could  recover  five  cents,  the  fare  for  one  trip, 
and  no  more.  It  would  be  unprofitable  to  review  and  discuss 
irreconcilable  decisions  in  other  jurisdictions.  In  every  es- 
sential feature  this  case  is  controlled  by  the  reasoning  in  P.,  C, 
C.  &  St.  L.  Ry.  Co.  V.  Reynolds,  55  Ohio  St.  370,  45  N.  E.  712, 
60  Am.  St.  Rep.  706,  which  we  see  no  reason  to  overrule  or 
qualify.     It  is  conceded,  however,  that  in  order  to  recover,  the 
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plaintiff  must  be  without  fault  in  receiving^  and  making^  use  of 
the  efroneous  transfer;  and  the  court  of  common  pleas  very 
properly  instructed  the  jury  in  effect  that  the  plaintiff  in  re- 
ceiving, examining  and  usingf  the  transfer,  must  exercise  such 
care  as  ordinarily  prudent  persons  are  accustomed  to  exercise 
concerning:  that  matter  under  the  same  or  similar  circumstances. 
In  Railway  Co.  v,  Reynolds,  supra,  it  appeared  in  an  agreed 
statement  of  facts  that  tfie  plaintiff  was  without  fault  in  g^etting^on 
the  wrong  train ;  but  in  this  case,  in  the  absence  of  the  evidence, 
we  cannot  even  conjecture  what  the  jury  might  have  found 
upon  the  issue,  if  the  court  had  not  practically  directed  a  verdict 
for  the  defendant  upon  the  theory  which  we  have  considered. 

There  is  a  degree  of  insistence  in  the  argument  for  the  plain- 
tiff in  error,  that  the  record  discloses  a  failure  on  the  part  of 
the  plaintiff  below,  to  make  a  statement  or  explanation  of  the 
facts  to  the  conductor  of  the  St.  Clair  Street  car;  and  that  the 
plaintiff  was  thereby  precluded  from  the  right  to  recover.  The 
bill  of  exceptions  does  not  bring  before  us  the  evidence  which 
was  adduced  on  the  trial;  and  for  that  reason  we  cannot  deter- 
mine whether  the  defendant  in  error,  plaintiff  below,  did  or  did 
not  make  such  a  statement.  Whether  or  not  the  making  of 
such  a  statement  is  a  necessary  ingredient  of  the  plaintiff's  right 
to  recover  for  the  tort,  or  whether  or  not  the  failure  to  make 
such  a  statement  would  constitute  a  complete  defense  to  the 
action,  are  questions  which  are  not  without  difficulty;  but  with 
the  best  consideration  which  we  have  been  able  to  give  the  sub- 
ject, we  have  not  discovered  any  substantial  reason,  nor  has 
any  been  stated  to  us,  for  adopting  the  affirmative  proposition 
involved  in  either  question.  We  can  conceive,  however,  that 
the  failure  by  the  passenger  to  explain  how  he  came  into  pos- 
session of  the  transfer,  and  that  he  was  without  fault  in  getting 
on  the  car  without  a  proper  transfer,  might  under  some  circum- 
stances, very  much  mitigate  the  damages;  and  we  can  conceive 
a  condition  of  facts  under  which  the  making  of  such  an  ex- 
planation by  the  passenger  would  even  tend  to  enhance  the  dam- 
ages. That  is  as  far  as  we  feel  inclined  to  go;  and  therefore 
the  failure  to  make  such  a  statement  or  explanation,  if  there 
v/as  any  such  failure,  would  not  of  itself  justify  a  reversal  of 
this  judgment. 

The  judgment  is  affirmed. 

Shauck,  C.  J.,  and  Price,  Crew,  Summers,  and  Spear,  JJ.. 
concur. 
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(Supreme  Court  of  Indiana,  June  27,  1906.) 
[78  N.  E.  Rep.  325.] 

Carriers — Injury  to  Passenger — Pleading — Complaint.* — In  an  action 
against  a  street  railroad  for  injuries  to  a  passenger,  the  complaint 
alleged  that  defendant  neRliRently  and  carelessly  failed  to  provide  a 
platform  or  safe  and  convenient  place  and  means  of  leaving  the  car 
at  the  point  where  it  was  stopped  for  plaintiff  to  alight,  and  that  it 
negligently  failed  to  stop  the  car  at  the  usual  place,  but  ran  it  to  a 
point  where  there  was  a  distance  of  about  two  or  three  feet  from  the 
step  to  the  ground,  negligently  informed  plaintiff  when  the  car 
stopped  that  she  had  arrived  at  her  destination,  and  failed  to  assist 
her  in  alighting.  Held,  that  in  respect  to  the  failure  to  provide  a 
platform  in  the  street,  and  in  running  the  car  beyond  the  usual  place, 
the  complaint  showed  no  cause  of  action,  but  the  remaining  allega- 
tions taken  together  constitued  a  showing  of  negligence. 

Same — Question  for  Jury — Contributory  Negligence. — In  an  action 
for  injuries  to  a  passenger  on  alighting  from  a  car,  evidence  consid- 
ered and  held,  that  the  question  of  contributory  negligence  was  for 
the  jury. 

Damages — Pleading — Evidence — Special  Damages. — In  an  action  for 
personal  injuries,  aggravation  of  an  existing  condition  is  not 
special  damages,  and  need  not  be  specially  pleaded  in  order  to  admit 
of  evidence  thereof. 

Appeal — Presentation  of  Question  on  Trial — Sufficiency  of  Evi- 
dence.— Where  testimony  was  received  in  response  to  a  hypothetical 
question,  on  undertaking  of  counsel  to  follow  up  the  question  by 
proof  of  facts  sustaining  the  hypothesis,  a  question  as  to  whether  such 
facts  had  been  shown  could  only  be  reviewed  on  appeal  by  saving  the 
question  by  a  motion,  after  plaintiff  had  rested  her  case,  to  strike  out 
the  answer. 

Evidence — Declarations — Physical  Condition. — In  an  action  for  per- 
sonal injuries,  plaintiffs  attending  physician  testified  that  on  the  night 
of  the  accident  he  was  called,  and,  being  asked  to  describe  plaintiff's 
condition,  stated  that  he  found  her  in  bed,  and  that  she  told  him  that 
she  had  an  injured  ankle.  Held,  that  it  was  proper  to  overrule  a 
motibn  to  strike  the  answer  as  to  what  plaintiff  said,  as  the  declara- 
tion was  evidently  but  introductory  to  the  witness'  treatment  of  the 
case  and  made  to  one  competent  to  iudge  as  to  its  truth  or  falsity. 

Carriers — Injury  to  Passenger — Evidence-— Sufficiency. — In  an  ac- 
tion against  a  street  railroad  company  for  injuries  to  a  passenger,  a 
witness  for  defendant  testified  that  he  was  employed  by  defendant 
and  in  charge  of  the  car  in  question.  Held,  that  the  jury  was  war- 
ranted in  finding  that  the  car  was  ooerated  by  defendant. 

Appeal — Review — Invited  Error. — An  appellant  cannot  complain  of 
an  erroneous  instruction,  where  the  error  was  invited  by  an  instruc- 
tion tendered  by  him. 

Trial — Instructions — Ignoring  Issues. — In  an  action  for  injuries,  the 
court  instructed,  after  referring  to  the  issues,  that,  if  plaintiff  had 
proved  the  material  allegations  of  the  complaint,  "then  she  is  entitled 
to  recover."  The  jury  were  charged  in  other  instructions  that  con- 
tributory  negligence   would    defeat   a   recovery,   and   that,    while   the 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  due 
an  alighting  passenger,  see  foot-notes  appended  to  O'Dea  v.  Michi- 
aran  Cent.  R.  Co.  (Mich.).  19  R.  R.  R.  53,  42  Am.  &  Eng.  R.  Cas., 
N.  S..  53:  Chesapeake  &  O.  Rv.  v.  Harris  (Va.).  18  R.  R.  R.  139,  41 
Am.  &  Eng.  R.  Cas..  N.  S.,  139;  foot-notes  appended  to  Behen  v.  St. 
Louis  Transit  Co.  (Mo.),  18  R.  R.  R.  103,  41  Am.  &  Eng.  R.  Cas., 
N.  S.,  103;  Barringer  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  18  R.  R.  R. 
112,  41  Am.  &  Eng.  R.  Cas.  N.  S.,  112. 
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burden  of  proving  it  was  on  defendant,  it  mijfht  be  made  out  by 
plaintiff's  evidence.  And  other  instructions  which  were  framed  on 
lines  not  essentially  different  from  the  first  instruction  were  quali- 
fied by  the  statement  that  plaintiff  was  entitled  to  recover,  unless 
contributory  ne^liRence  was  shown  by  a  preponderance  of  the  evi- 
dence. Held,  that  the  first  instruction  was  not  erroneous  for  ij^noring 
contributory  nej^lijfence,  as  the  jury  could  not  have  been  misled. 

Carriers — Injury  to  Passenger — Contributory  Negligence — ^Leaving 
Conveyance.f — A  passenger  on  a  street  car  has  a  right,  when  the  car 
stops  for  him  to  alight,  to  assume  that  the  car  has  been  stopped  at  a 
place  where  by  the  exercise  of  due  care  he  may  alight  in  safety. 

Appeal  from  Circuit  Court,  Hamilton  County;  Ira  W.  Chris- 
tian, Judg^e. 

Action  by  Charlotte  Jacobs  ag^ainst  the  Indiana  Union  Trac- 
tion Company.  From  a  judg^nent  in  favor  of  plaintiff,  defendant 
appeals.  Transferred  from  the  Appellate  Court  under  Bums* 
Ann.  St.  1901,  §  1337u.    Affirmed. 

J  as,  A.  Van  Osdol,  W,  A,  Kittinger,  and  Kane  &  Kane,  for 
appellant. 

Gavin  &  Daiis  and  Gentry  &  Cloe,  for  appellee. 

GiLLETT,  J.  Suit  by  appellee  ag^ainst  appellant  for  injuries 
received  by  her  while  attempting^  to  alig^ht  from  appellant's  in- 
terurban  car,  in  a  public  street  in  the  town  of  Arcadia.  Appellant 
was  defeated  below,  and  it  assig^ns  as  error  the  overruling^  of  its 
demurrer  to  the  complaint,  and  the  overruling^  of  its  motion 
for  a  new  trial. 

The  charg^es  of  neg^Hg^ence  in  said  complaint  are  as  follows: 
"That  said  defendant  neg^lig^ently  and  carelessly  failed  to  provide 
a  platform  or  other  safe  and  convenient  place  and  means  of 
entering:  and  leaving;  said  car,  at  the  point  where  said  car  was 
stopped  by  said  defendant,  for  said  plaintiff  to  alight  from  said 
car,  and  that  said  defendant  neg^ligently  and  carelessly   failed 
to  stop  said  car  at  the  usual  place  provided  by  said  defendant 
at  said  town  of  Arcadia  for  passeng^ers  to  enter  upon  and  leave 
said  cars,  and  neglig^ently  and  carelessly  ran  said  car  beyond  said 
usual  place  for  stopping  the  same,  for  receiving  and  discharging 
passengers,  to  a  point  where  there  was  a  distance,  namely,  3  or 
21/2  feet  from  the  lowest  step  on  said  car  to  the  ground,  and 
where  said  ground  was  uneven  and  unfit  as  a  place  for  passen- 
gers to  alight  from  said  car,  and  negligently  and  carelessly  in- 
formed said  plaintiff  at  the  point  said  car  was  stopped  that  she 
had  arrived  at  her  destination  where  she  was  to  leave  the  car  at 
said  point,  and  said  defendant  negligently  and  carelessly  failed  to 
assist  her  in  alighting  from  said  car."     It  is  alleged  that  it  was 
dark  at  the  time,  that  plaintiff  supposed  that  the  car  was  standing 
at  the  usual  place  for  discharging  passengers,  that  she  did  not 

fFor  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed 
or  will  perform  its  duties  to  him,  see  foot-notes  appended  to  Chesa- 
peake &  O.  Ry.  V.  Harris  (Va.);  18  R.  R.  R.  139,  41  Am.  &  EnR.  R. 
Cas.,  N.  S.,  139. 
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know  that  the  distance  was  so  Rreat,  and  that  she  believed  thac 
she  could  safely  alight.  In  respect  to  the  failure  to  provide  a 
platform  in  the  street,  and  in  running  the  car  beyond  the  usual 
place,  the  complaint  fails  to  disclose  a  cause  of  action,  but  the 
remaining  allegations,  taken  tog^ether,  make  a  sufficient  showing 
of  negligence.  It  is  not  alleged  that  the  defendant  caused  the 
street  to  be  defective,  and  it  is  urged  that  the  complaint  is  insuffi- 
cient because  of  the  failure  to  aver  knowledge,  actual  or  con- 
structive, on  the  part  of  appellant,  of  said  condition.  If  this  were 
a  suit  against  the  municipality,  the  case  being  one  of  omission, 
the  objection  would  be  well  taken,  as  knowledge  in  such  a  case 
is  a  constituent  element  in  the  duty  owing.  But  in  a  case  like 
this,  where  the  facts  disclose  a  direct  and  immediate  duty  to 
carry  safely,  growing  out  of  the  relation  of  carrier  and  passen- 
ger, we  are  of  opinion  that  it  is  permissible  to  charge  negligence 
in  general  terms.  Turner  v.  City  of  Indianapolis,  96  Ind.  51 ; 
Town  of  Spiceland  v,  Alier,  98  Ind.  467 ;  Cleveland,  etc.,  R.  Co. 
V.  Wynant,  100  Ind.  160;  Pittsburgh,  etc.,  R.  Co.  v,  Adams,  105 
Ind.  151,  5  N.  E.  187;  Wabash  R.  Co.  i\  De  Hart,  32  Ind.  App. 
62,  65  N.  E.  192;  note  to  King  v,  Oregon  Short  Line  R.  Co. 
(Idaho)  59  L.  R.  A.  209. 

It  is  contended  by  counsel  for  appellant  that  appellee  was 
guilty  of  contributory  negligence.  It  appears  from  the  evidence 
that  on  the  23d  day  of  March,  1904,  appellee  took  passage  on  one 
of  appellant's  interurban  cars  for  her  home  in  the  town  of 
Arcadia.  The  car  was  a  limited  one.  and  it  arrived  at  Arcadia 
as  it  was  growing  dark.  The  conductor  announced  the  town  as 
the  car  approached  appellee's  destination.  The  car  did  not  stop 
at  the  intersection  of  Main  street,  where  appellee  might  have 
alighted  in  safety,  but  it  stopped  a  few  feet  beyond.  At  this 
point  appellant  had  made  a  considerable  excavation,  for  the 
purpose  of  putting  gravel  under  its  ties,  with  the  result  that  the 
roadway  was  in  such  a  condition  that  for  a  passenger  to  alight 
at  said  point  he  would  be  required  to  step  down  from  30  to  36 
inches.  Appellee  resided  on  the  street  occupied  by  appellant's 
tracks,  about  one  block  from  Main  street.  She  admitted  that  she 
knew  that  the  street  had  been  torn  up  for  some  months  by  the 
building  of  the  railroad,  but  she  testified  that  she  had  not  been 
near  the  point  where  the  car  stopped  in  months,  except  as  she 
went  away  that  morning,  and  that  she  had  not  paid  any  attention 
to  conditions  there.  She  further  testified  that  she  noticed  that 
morning  that  the  roadway  was  uneven,  but  that  she  did  not  know 
that  the  railroad  had  not  been  completed,  or  that  the  track  had 
not  been  ballasted.  She  was  58  years  of  age,  and  her  eyesight, 
while  as  good  as  that  of  most  persons  of  her  age,  had  failed 
somewhat,  so  that  she  had  to  wear  glasses,  but  she  was  still  able 
to  pursue  her  vocation,  which  was  that  of  a  seamstress.  Her 
kft  foot  was  not  as  supple  as  the  other,  owing,  as  she  testified,  to 
the  fact  that  the  toes  of  her  left  foot  had  not  fully  developed, 
and  this  caused  her  to  walk  with  a  perceptible  limp.  There  was 
no  one  present  to  assist  her  in  alighting,  and  in  stepping  down. 
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with  her  left  foot  first,  she  lost  her  balance  and  fell  to  the  ground, 
owin^  to  the  fact  that  she  misjudg;ed  the  distance.  There  were 
lig^hts  burning;  dimly  in  the  car,  and  as  appellee  came  out  on  the 
platform  it  seemed  dark  to  her.  She  testified:  "I  looked,  and 
the  distance  seemed  g^reat  to  me.  It  appeared  like  it  migfht  be  a 
foot  and  a  half,  perhaps  two  feet.  I  am  not  very  accurate  in  de- 
termining: distances,  but  I  thought  by  beings  careful — I  was  not 
in  a  hurry  about  g^ettingf  off — ^by  being;  careful  that  I  could  get 
down  without  any  trouble.  *  *  •  j  looked  and  hesitated. 
Looked  up  and  down  the  track  to  see  if  there  was  any  one  to  as- 
sist me.  I  looked  agfain,  and  it  seemed  nearer  to  me  than  when 
I  first  looked  down.  The  ground  seemed  to  be  closer  when  I 
looked  agfain."  She  further  testified  that  she  did  not  hurry,  and 
that  she  thought  by  being  careful  she  could  get  down  without  any 
tiouble.  We  have  no  doubt,  in  the  circumstances  of  this  case, 
that  the  question  whether  appellee  was  guilty  of  contributory 
negligence  was  for  the  jury.  It  is  unnecessary  to  enter  a  dis- 
cussion of  the  subject,  for  the  authorities  settle  the  question. 
Buehner  Chair  Co.  v,  Feulner,  164  Ind.  368,  73  N.  E.  816  and 
cases  cited;  Pennsylvania  Co.  v,  Marion,  123  Ind.  415,  23  N.  E. 
973,  7  L.  R.  A.  687,  18  Am.  St.  Rep.  330.  And  see  particularly 
Town  of  Albion  z/.  Hetrick,  90  Ind.  545,  46  Am.  Rep.  230. 

Appellant  complains  of  a  ruling  of  the  court  whereby  appellee 
was  permitted  to  show  by  her  physician  that  if  a  woman  who  had 
been  afflicted  with  rupture,  but  which  had  been  cured,  should 
receive  a  fall,  in  alighting  from  a  street  car,  which  seriously  in- 
jured her  ankle  and  strained  her  back,  and  the  injury  was  fol- 
lowed by  pains  in  the  back,  such  injury  would  have  a  tendency  to 
aggravate  the  old  malady  with  which  she  had  been  afflicted. 
While  there  is  no  averment  in  the  complaint  of  an  aggravation  of 
a  former  malady,  the  allegations  of  the  complaint,  which  are  very 
comprehensive,  are  quite  sufficient  to  admit  evidence  of  such 
fact.  Aggravation  of  an  existing  condition  is  not  regarded,  at 
least  in  this  state,  as  special  damages,  and  it  is  clear  that,  under 
the  comprehensive  allegations  of  injury  which  the  complaint  in 
this  case  contains,  the  proof  was  within  the  issues.  Ohio,  etc.,  R. 
Co.  V.  Hecht,  lis  Ind.  443,  17  N.  E.  297;  Morgan  v,  Kendall, 
124  Ind.  454,  24  N.  E.  143,  9  L.  R.  A.  445 ;  HeltonviUe  Mfg.  Co. 
V.  Fields,  138  Ind.  58,  36  N.  E.  529.  It  is  urged  that,  at  the  time 
the  hypothetical  question  was  asked,  the  existence  of  the  facts 
sustaining  the  hypothesis  had  not  been  shown.  The  evidence 
was  received  on  the  undertaking  of  appellee's  counsel  to  follow 
up  the  question  by  proof  of  the  facts.  It  appears  to  us  that  subse- 
quently the  facts  were  all  testified  to  by  appellee,  but  in  any 
event  the  question  could  only  have  been  saved  by  a  motion,  made 
after  she  had  rested  her  case,  to  strike  out  the  answer. 

Appellant  is  in  error  in  the  assertion  that  there  was  no,  proof  of 
a  stiffening  of  appellee's  fingers  as  a  result  of  her  grasp  on  the 
handrail  breaking,  and  therefore  the  objection  that  these  facts, 
which  formed  the  basis  of  a  further  hypothetical  question,  were 
not  proved,  is  not  well  taken. 
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Appellee's  attending  physician  testified  that  on  the  night  in 
question  he  attended  upon  her  professionally.  Being  asked  to  de- 
scribe her  condition,  he  answered:  "I  found  her  in  bed.  She 
told  me  that  she  had  an  injured  limb,  an  injured  ankle."  Appel- 
lant moved  to  strike  out  the  witness'  answer  as  to  what  appellee 
said,  and  the  overruling  of  this  motion  was  assigned  as  a  ground 
for  a  new  trial.  The  declaration  was  evidently  but  introductory 
to  the  witness'  treatment  of  the  case,  and  it  was  made  to  one  who 
was  competent  to  judge  whether  it  was  false.  Such  statements 
are  not  regarded  by  the  courts  as  resting  on  the  plane  of  hearsay. 
Town  of  Elkhart  v,  Ritter,  66  Ind.  136 ;  Cleveland,  etc.,  R.  Co.  v. 
Newell,  104  Ind.  264,  3  N.  E.  836,  54  Am.  Rep.  312;  Hewitt  v. 
Eisenbart,  36  Neb.  794,  55  N.  W.  252 ;  Stewart  v.  Everts,  76 
Wis.  35,  44  N.  W.  1092,  20  Am.  St.  Rep.  17 ;  Chapin  v,  Marl- 
borough, 9  Gray  (Mass.),  244,  69  Am.  Dec.  281;  Lush  v.  Mc- 
Daniel,  13  Ired.  (N.  C.)  485,  57.  Am.  Dec.  566;  Quaife  v. 
Chicago,  etc.,  R.  Co.,  48  Wis.  513,  4  N.  W.  658,  33  Am.  Rep.  821. 

A  number  of  minor  points  are  made  concerning  rulings  in  ap- 
pellee's favor  relative  to  the  admission  of  testimony  offered  by 
her.  Without  extending  this  opinion  to  discuss  the  rulings  com- 
plained of  in  detail,  we  have,  to  say  that  we  are  of  opinion  that 
appellant  has  no  serious  ground  of  complaint  with  reference  to 
any  of  these,  and  that  in  no  instance  is  there  shown  to  be  a  ground 
of  reversal  growing  out  of  a  ruling  on  the  evidence. 

It  is  contended  that  it  is  not  shown  that  the  car  was  operated 
by  appellant,  the  Indiana  Union  Traction  Company.  There  is  no 
evidence  to  the  contrary,  and,  as  the  company  was  defending, 
we  are  of  opinion  that  the  jury  was  justified  in  concluding  that 
that  fact  existed  upon  very  slight  implications.  There  was,  at 
least,  some  evidence  that  appellant  owned  said  road  and  was 
operating  cars  thereon.  It  appeared  from  the  evidence  of  ap- 
pellee that  she  made  the  trip  from  Tipton  to  Arcadia,  arriving  at 
the  latter  place  about  7  o'clock  in  the  evening,  and  a  witness 
for  appellant  testified  that  he  was  in  the  "employment  of  the 
defendant,  the  Indiana  Union  Traction  Company,  on  the  23d  of 
March,  1904,"  and  that  he  was  "in  charge  of  the  defendant's  car 
that  made  the  run  from  Tipton,  arriving  at  Arcadia  about  7 
o'clock  in  the  evening."  Upon  this  state  of  the  evidence  we  are 
of  opinion  that  the  jury,  in  the  absence  of  anything  to  create  the 
slightest  implication  to  the  contrary,  was  justified  in  finding  that 
the  car  was  operated  by  appellant,  as  charged  in  the  complaint. 

Complaint  is  made  that  the  court  instructed  the  jury  that  the 
plaintiff  was  not  required  to  prove  all  of  the  acts  of  negligence 
alleged,  but  that  it  was  sufficient  if  she  proved  any  act  of  negli- 
gence charged  in  her  complaint  as  the  proximate  cause  of  her 
injuries.  The  objection  which  is  urged  to  this  instruction  is  that 
in  some  particulars  the  acts  complained  of  by  appellee  did  not 
constitute  negligence.  It  appears  to  us,  however,  that  by  in- 
struction No.  7,  tendered  by  appellant  and  given  by  the  court,  the 
error  was  invited.  Elliott,  App.  Pro.  §  627:  Ewbank's  Manual, 
§  255. 

20  R  R  R— 42 


658        Vol  20  R  R  R— Vol  43  Am  &  kng  R  Cas.  N  S 

Indiana  Union  Traction  Co.  v,  JacolM 

A  reversal  is  sought  because  the  court,  in  an  instruction  to  the 
jury,  after  referring  to  the  issues,  stated  that,  "if  the  plaintiff  has 
so  proved  the  material  allegations  of  her  complaint,  then  she  is 
entitled  to  recover  such  damages  as  will  compensate  her  for  the 
injuries."  The  objection  urged  to  this  instruction  is  that  it 
ignores  the  element  of  contributory  negligence.  The  jury  was 
charged  with  great  distinctness  that  contributory  negligence  would 
defeat  a  recovery,  and  that,  while  the  burden  of  proving  such 
negligence  was  on  the  defendant,  yet  that  such  defense  might  be 
made  out  by  the  evidence  of  the  plaintiff  and  her  witnesses  with 
the  same  effect  as  if  made  by  the  witnesses  of  the  defendant. 
Five  instructions  were  given  which  referred  to  the  subject  of 
contributory  negligence,  and  four  were  given  relative  to  the 
subject  of  ordinary  care  being  exercised  by  the  plaintiff.  The 
sixth,  seventh,  and  ninth  instructions  given  by  the  court,  which 
were  framed  on  lines  not  essentially  different  from  the  instruction 
complained  of,  were  qualified  by  the  statement  that  the  plaintiff, 
upon  proving  the  facts  referred  to  in  such  instructions,  was  en- 
titled to  recover,  unless  the  defendant  had  proved  by  a  pre- 
ponderance of  evidence  some  act  of  negligence  on  her  part 
contributing  to  her  injuries.  Upon  a  review  of  the  instructions 
on  the  subject  of  contributory  negligence,  we  are  impressed  with 
the  view  that  the  jury  was  overinstructed  upon  that  subject,  and 
it  is  our  conclusion  that  the  jury  could  not  have  been  misled  by 
said  instruction.  It  was  really  correct,  as  far  as  it  went,  as  it 
really  but  amounted  to  a  statement  that  "then"  that  is,  upon 
proving  the  facts  alleged  in  her  complaint,  she  was  entitled  to  a 
recovery  as  the  evidence  then  stood.  The  qualifying  clause  ought 
in  strictness  to  have  been  added  immediately  thereafter,  so  as  to 
guard  against  the  possibility  that  the  jury  would  misapprehend 
the  effect  of  the  instruction ;  but,  presuming  that  the  jury  exer- 
cised common  sense,  we  cannot  indulge  in  the  supposition  that 
the  jurors  were  not  mindful  of  the  abundant  instructions  which 
they  received  on  the  subject  of  contributory  negligence,  or  that 
they  failed  to  perceive  that  in  three  other  instances  the  qualifying 
clause  was  added.  A  cause  ought  not  to  be  reversed  merely  be- 
cause an  instruction  is  obnoxious  to  verbal  criticism.  The  test 
question  in  every  case  is :  Was  the  jury  misled  ?  Cleveland,  etc., 
R.  Co.  V.  Miller  (Ind.  Sup.)  74  N.  E.  509.  In  the  circumstances 
of  this  case,  we  are  of  opinion  that  the  giving  of  said  instruction 
did  not  constitute  error. 

Negligence  and  contributory  negligence,  under  a  particular 
state  of  facts,  may  be  a  question  for  the  courts,  and,  as  an  ab- 
stract proposition,  it  cannot  be  affirmed  that,  because  the  court 
instructs  on  that  subject,  its  action  is  erroneous.  Appellant's 
counsel  have  failed  to  point  out,  either  in  their  statement  of 
points  and  authorities  or  in  their  argument,  wherein  the  court 
erred  in  instructing  upon  these  subjects.  It  does  not  necessarily 
follow  that,  by  the  omission  of  some  fact  in  an  instruction  in- 
volving a  hypothesis  relative  to  negligence,  the  instruction  be- 
comes misleading.    Wherein  the  jury  might  have  been  misled  in 
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this  particular  has  not  been  indicated.  Appellant  has  no  cause  of 
complaint  that  the  court  instructed  that,  if  the  plaintiff  was  acting 
in  a  careful  and  prudent  manner,  she  was  not  guilty  of  con- 
tributory negligence.  Such  an  instruction  is  correct  as  far  as  it 
goes.  One  of  the  instructions,  concerning  which  no  specific  ob- 
jection has  been  pointed  out,  might  seem,  if  standing  alone,  to 
overlook  the  subject  -of  assumed  risk  (a  different  thing  from 
contributory  negligence,  see  Indiana,  etc..  Oil  Co.  v.  O'Brien,  160 
Ind.  266.  65  N.  E.  918,  66  N.  E.  742)  :  but,  bearing  in  mind  that 
the  only  testimony  upon  the  subject  of  the  appearances,  as  they 
presented  themselves  to  appellee,  fell  from  her  own  lips,  and  that 
her  testimony  strongly  tended  to  negative  the  idea  that  she  volun- 
tarily cast  herself  upon  a  known  and  appreciated  danger,  there 
appears  to  be  no  substantial  reason  for  supposing  that  the  in- 
struction was  prejudicial. 

The  first  part  of  appellant's  instruction  No.  12,  which  was  re- 
fused, correctly  stated  that  in  certain  circumstances  the  plaintiff 
had  a  right  to  remain  on  the  car,  but  as  the  latter  part  of  the 
instruction,  which  deals  with  the  subject  of  assumed  risk,  was 
not  limited  to  the  facts  stated  in  the  first  part  of  the  instruction, 
we  are  of  opinion  that  it  was  properly  refused.  Appellant's  in- 
struction No.  13  was  not  proper,  as  appellee  had  a  right  to  as- 
sume, in  the  absence  of  notice  to  the  contrary,  that  appellant  had 
stopped  its  car  at  a  place  where,  by  the  exercise  of  due  care,  she 
might  alight  in  safety. 

Judgment  affirmed. 


CousiNEAu  V.  Muskegon  Traction  &  Lighting  Co. 

(Supreme  Court  of  Michigan,  July  23,  1906.) 
[108  N.  W.  Rep.  720.1 

Carriers — Injury  to  Passengers — Crowded  Platform — Contributory 
Negligence. — It  cannot  be  said,  as  matter  of  law,  that  one  who  had 
been  taken  by  a  street  railway  company  to  an  amusement  park  con- 
ducted by  it  was  f?uilty  of  contributory  nejfligence  in  taking  a  posi- 
tion near  the  track  in  the  front  rank  of  the  7,000  people  about  the 
platform,  after  the  close  of  the  entertainment,  waiting  for  cars,  from 
which  position  she  was  pushed  under  a  car. 

Same — Negligence. — ^Whether  a  street  railway  company  which  con- 
ducted an  amusement  park,  at  which  after  the  close  of  the  entertain- 
ment one,  who  had  taken  her  place  in  the  front  rank  of  the  7,000 
persons  waiting  for  cars,  was  pushed  under  a  car,  was  guilty  of 
'legligence  in  not  making  adequate  provision  by  way  of  railings, 
barriers,  and  policemen  to  furnish  protection  from  the  dangers  inci- 
dent to  such  a  crowd,  is  a  question  for  the  jury. 

Error  to  Circuit  Court,  Muskeg^on  County;  Fred  J.  Russell, 

Judgfe. 

Action  by  Netiva  Cousineau,  by  her  next  friend,  Mary  Cousi- 
neau,  against  the  Muskeg^on  Traction  &  Lighting  Company. 
Judgment  for  defendant.  Plaintiff  brings  error.  Reversed,  and 
new  trial  ordered. 
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Ar^ed   before    Carpenter,    C.    J.,    and   McAlvay,   Blair, 
Hooker^  and  Moore,  JJ. 

James  B.  Sullivan,  for  appellant. 

Nims,  Hoyt,  Envtn,  Sessions  &  Vanderwerp,  for  appellee. 

Moore,  J.     The  plaintiff  sued  the  defendant  to  recover  for 
injuries  done  her  by  one  of  the  cars  of  defendant  company.    The 
circuit  judge  was  of  the  opinion  she  did  not  make  a  case  and 
directed  a  verdict  for  defendant.    Counsel  for  defendant  is  quite 
right  in  saying  precedents  on  this  subject  are  not  plentiful,  and 
it  is  difficult  to  find  a  case  strictly  parallel.    Before  taking  up  the 
legal  questions,  an  understanding  of  the  facts  from  the  stand- 
point of  the  plaintiff  is  important.    The  defendant  not  only  oper- 
ates a  line  of  street  railway,  but  it  is  the  owner  of  an  amusement 
park  containing  a  number  of  acres,  upon  the  shore  of  Lake 
Michigan,  with  a  grove,  picnic  tables,  dancing  pavilion,  candy 
stand,  theater,  and  a  fine  beach.     It  runs  many  of  its  cars  into 
this  park  and  around  a  loop.    At  one  side  of  the  loop  there  is  a 
platform  about  50  feet  square.    The  planking  of  the  platform  at 
its  beginning  lay  directly  upon  the  sand,  and  gradually  the  sur- 
face is  raised  until  it  is  about  even  with  the  running  board  of  the 
cars.     As  a  rule  the  cars  stop  opposite  the  platform,  and  the 
passengers  step  from  the  platform  into  the  cars.     There  was 
no  barrier  along  the  track  or  around  this  platform,  but  it  could 
be  reached  from  all  sides.    Sometimes  the  cars  coming  from  the 
city  stop  before  reaching  it.    There  was  a  sandy  stretch  of  ground 
at  the  side  of  the  track  all  the  way  up  to  the  platform.    On  the 
4th  of  July  the  plaintiff,  a  girl  about  16  years  old  and  a  girl  com- 
panion, took  a  car  in  the  city  and  went  out  to  the  park.    The  cars 
were  crowded  when  they  went,  and  continued  to  be  crowded  all 
day  long,  and  after  5  o'clock  there  never  was  a  time  when  there 
were  not  more  people  to  take  the  cars  going  to  the  city  from  the 
park  than  the  motor  car  and  trailer  attached  to  it  could  carry. 
After  the  theater  was  over,  and  soon  after  10  o'clock,  the  girls 
concluded  to  take  a  car  back  to  the  city,  and  repaired  to  near  the 
place  where  the  cars  stopped  for  that  purpose.    It  is  the  claim  of 
plaintiff  that  between  the  dance  pavilion,  theater,  and  the  street 
car  track  there  were  between  7,000  and  8,000  people,  and  .when 
the  plaintiff  and  her  companion  came  to  the  platform  there  was 
such  a  crowd  that  it  extended  off  the  platform  into  the  sand,  and 
was  so  dense  on  the  platform  they  could  not  get  on  it.    The 
plaintiff  stood  about  three  feet  west  of  the  platform;  her  friend 
was  nearer  the  platform,  and  both  were  about  six  feet  from  the 
track.    The  plaintiff  with  her  right  hand  had  hold  of  her  friend's 
left  arm,  and  the  crowd  was  on  all  sides  of  her,  except  towards 
the  street  car  tracks.    The  two  girls  took  their  places  just  after  a 
street  car  train  had  left,  and  they  remained  standing  until  the 
next  train  came,  about  10  or  15  minutes  later,  expecting  to  get 
on  the  next  car  if  she  and  her  companion  could  secure  seats 
therein.     She  had  paid  her  fare  to  the  park  in  the  morning  on 
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coming:  down,  and  expected  to  pay  her  fare  on  the  car  going 
back,  as  was  usual.  A  train  of  two  cars  would  carry  about  160 
people.  The  crowd  was  a  good  natured  one;  but  every  one 
apparently  desired  to  get  on  the  first  car  going  away  from  the 
park.  Plaintiff  says  she  saw  but  one  policeman  and  he  was  at  the 
farther  end  of  the  platform.  When  the  motor  car  and  trailer 
appeared  it  is  claimed  the  crowd  made  a  rush  for  them  before  they 
stopped,  though  the  motorman  and  conductor  warned  them  not  to 
get  on  until  the  cars  stopped.  No  heed  was  paid  to  this  warning 
by  the  crowd.  The  plaintiff  and  her  companion  were  thrown 
down ;  the  plaintiff  going  between  the  motor  car  and  trailer,  and 
receiving  injuries  for  which  this  action  is  brought. 

Two  questions  are  presented :  First.  Was  the  company  negli- 
gent in  not  making  adequate  provision  by  the  way  of  railings, 
barriers,  and  policemen  to  protect  the  persons  who  had  accepted 
the  invitation  to  come  to  the  amusement  park,  against  the  dangers 
incident  to  such  a  great  crowd?  And,  second,  was  the  plaintiflF 
guilty  of  such  contributory  negligence  that  she  cannot  recover? 
We  take  up  these  propositions  in  the  inverse  order.  We  quote 
from  brief  of  counsel  for  defendant:  "One  contention  of  the 
defendant  is  that  when  the  plaintiff  voluntarily  joined  the  crowd 
near  the  platform,  edging  her  way  through  it  to  the  front  ranks 
near  the  track,  knowing  the  extent  of  the  crowd,  the  facilities  of 
the  defendant  to  transport  them,  the  open  condition  of  the  track, 
and  the  expected  approach  and  frequent  passage  of  cars  thereon ; 
she  assumed  all  risks  involved  in  the  taking  of  such  position.  We 
here  use  the  term  'assumed  risk'  in  its  broad  and  general  sense, 
and  not  in  its  contractual  sense,  as  applied  in  the  law  of  master 
and  servant.  It  is  also  insisted  on  defendant's  part  that  such 
conduct  of  the  plaintiff  constituted  contributory  negligence  pre- 
cluding her  recovery.  *  *  *  The  plaintiff  was  not  a  stranger 
to  the  situation  at  the  park.  She  knew  what  to  expect  there.  She 
had  lived  in  Muskegon  all  her  life,  and  had  visited  the  park  very 
frequently.  During  the  season  she  had  been  there  once  or  twice 
a  week.  She  was  thoroughly .  familiar  with  the  park  and  the 
conditions,  including  the  occasional  presence  of  large  crowds; 
and,  of  course,  knew  of  the  absence  of  any  railings  or  barrier 
around  the  platform  and  along  the  track.  Plaintiff  knew  that  the 
cars  did  not  usually  stop  where  she  stood,  but  only  opposite  the 
platform.  She  knew  the  chances  for  getting  aboard  the  cars  were 
very  remote,  but  says  she  and  her  companion  were  waiting  to  see 
whether  there  was  any  room  for  them.  It  was  and  is  the  claim 
of  the  defendant  that,  under  the  circumstances  disclosed,  the  con- 
duct of  the  plaintiff  in  making  her  way  through  the  throng  of 
people  and  taking  a  position. in  the  front  rank  near  the  track,  off 
the  platform,  in  loose  sand  ankle  deep,  was  negligence  contribut- 
ing to  her  injury."  No  authorities  directly  in  point  are  cited  in 
support  of  this  proposition.  It  should  be  borne  in  mind  that  this 
amusement  park  was  several  miles  from  the  homes  of  the  people 
who  were  in  attendance  there.  It  was  not  owned  by  the  public, 
but  was  under  the  entire  control  of  the  defendant.    The  people 
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who  were  there  came  as  patrons  of  the  company,  and  by  its 
invitation,  and  for  its  profit.  The  crowd  was  made  up  of  in- 
dividuals. Before  it  could  g^et  smaller  some  of  them  must  ^o 
away.  Most  of  them  must  ^o  by  the  same  means  which  broup;^ht 
them.  Were  all  of  the  first  to  ^o  g^uilty  of  contribucory  ne^li- 
fi^ence,  and  only  the  late  ^oers  free  from  it  ?  No  one  knew  better 
than  defendant  the  number  of  persons  it  had  brought  to  the  park. 
In  taking:  them  there  it  was  a  fair  implication  it  would  afford 
them  reasonably  safe  g^uards  from  dangler  while  on  its  g^round. 
and  reasonable  facilities  for  returning  home.  No  individual 
could  gfet  upon  a  car  without  gfetting:  into  the  vicinity  of  where 
it  stopped.  There  is  no  testimony  indicating  plaintiff  attempted 
to  board  a  moving^  car.  Her  testimony  is  that  she  did  not.  We 
dc  not  think  it  can  be  said  as  a  matter  of  law  that  because  of 
what  these  g^irls  did,  they  are  Ruilty  cf  contributory  negligence. 
At  most,  it  would  present  a  question  for  the  jury. 

To  return  to  the  first  question,  was  defendant  guilty  of  negli- 
gence? It  knew  what  its  facilities  were  for  taking  care  of  a 
crowd.  It  knew  its  facilities  for  handling  them.  It  invited  the 
people  who  constituted  the  crowd  to  come.  In  the  exercise  of 
ordinary  care  it  would  know,  and  doubtless  did  know,  approx- 
imately the  size  of  the  crowd.  It  also  knew  that  many  of  its 
members  would  be  eager  to  return  home  after  a  period  of  time 
had  elapsed.  The  precise  point  involved  here,  so  far  as  we  know, 
has  not  been  decided,  but  there  are  authorities  which  afford  some 
light  in  relation  to  the  principle  involved.  In  Bregee  v.  Powers, 
80  Mich.  172,  45  N.  W.  130,  Justice  Long,  speaking  for  the  court 
quoted  with  approval  the  following  language  from  Cooley  on 
Torts,  606:  "It  has  been  stated  on  a  preceding  page  that  one  is 
under  no  obligation  to  keep  his  premises  in  a  safe  condition  for 
the  visits  of  trespassers.  On  the  other  hand  when  he  expressly, 
or  by  implication,  invites  others  to  come  upon  his  premises, 
whether  for  business,  or  for  any  other  purpose,  it  is  his  duty  to 
be  reasonably  sure  that  he  is  not  inviting  them  into  danger;  and 
to  that  end  he  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe  for  the  visit."  And  added:  "This 
rule  is  the  doctrine  of  all  the  courts,  and  I  know  of  no  rule  to  the 
contrary."    Citing  a  large  number  of  cases. 

In  Sheldon  v.  Railroad  Company,  59  Mich.  172,  26  N.  W. 
507,  a  boy  who  was  on  a  railroad  platform  listening  to  a  band  of 
music,  was,  because  of  the  inconsiderate  action  of  the  crowd 
which  had  been  attracted  by  the  music,  pushed  in  front  of  a 
backing  train  and  killed.  It  was  held  that  whether  the  degree 
of  care  exercised  was  commensurate  with  the  duty  imposed  pre- 
sented a  question  of  fact  peculiarly  within  the  province  of  the 
jury.  The  case  of  Taylor  v.  Railroad  Company  (C.  C.)  50  Fed. 
755,  is  very  suggestive:  "The  suit  was  for  damages  sustained 
by  the  plaintiff  in  the  Union  Depot  in  Pittsburgh,  while  she  was 
about  to  pass  out  of  one  of  the  exit  gates  through  which  the 
passengers  were  required  to  go  to  reach  the  cars.  The  depot  was 
under  the  control  of  the  defendant  company.    There  was  a  large 
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crowd  ^fathered  in  Pittsburg^h  to  attend  a  celebration.    She  waited 
in  a  lar^e  vestibule  at  the  depot  to  take  the  cars  from  the  depot 
home,  and  the  crowd  packed  in  around  and  behind  her.    One  of 
the  the  ^ates  opening^  from  the  vestibule  where  she  was  waiting^ 
was  opened  for  passengers  to  take  the  cars,  and  the  crowd  began 
to  move,  and  she  moved  with  it.    When  she  reached  an  iron  rail- 
ing, constructed  to  turn  people  to  the  narrow  exit  of  the  gateway, 
'she  was,  by  a  sudden  surging  of  the  throng,  forced  and  jammed 
against  the  railing  and  injured';  and  the  case  having  been  sub- 
mitted to  the  jury,  a  verdict  was  returned  for  the  plaintiff.    The 
court   in  disposing  of  the  case  used   the   following  language: 
'Did  the  defendant  exercise  ordinary  care  in  providing  a  suitable 
force  of  officers  and  employees  to  properly  control  and  direct  the 
movement  of  the  unprecedented  throng  which  it  was  advised 
would  crowd  through  its  depot  rooms,  vestibules,  corridors,  and 
gates  to  reach  its  trains  ?    *    *    *    The  only  remaining  question, 
therefore  is,  did  the  defendant  exercise  ordinary  care  in  providing 
a  suitable  force  to  properly  control  and  direct  the  movements 
of  the  unprecedented  crowd  there  in  its  custody?    The  evidence 
brought  by  the  defendant  was  that  it  made  application  to  the 
chief  of  police  of  Pittsburgh  for  an  extra  force  of  patrolmen, 
and  got  all  it  wanted,  and  that  at  the  time  of  the  accident  it  had 
from  20  to  40  policemen,  and,  with  its  own  employees,  had  about 
100  men  in  and  about  the  depot  to  direct  and  control  the  crowd 
in  its  approach  to  the  depot,  while  in  the  depot,  and  while  going 
to  the  train.'    The  jury  was  instructed,  'A  passenger  while  in  ac- 
tual progress  on  his  journey  is  necessarily  exposed  to  innumerable 
hazards ;  is  wholly  under  the  care  of  the  carrier ;  and,  in  view  of 
these   dangers,   which  he   can  in  no  respect  control,   the   law 
imposes  upon  such  carrier  the  greatest  possible  vigilance  as  to  the 
passenger's  safety,  and  holds  it  responsible  for  the  slightest  neg- 
ligence.   This  degree  of  care  is  fixed  not  solely  because  of  the 
relation  of  carrier  and  passenger;  it  is  measured  by  the  conse- 
quences which  may  follow  the  want  of  care.    A  carrier  is  held  to 
this  highest  degree  of  care  as  to  the  condition  of  its  engines, 
cars,  roadway,  bridges,  and  other  appliances,  because  negligence 
as  to  any  of  them  involves  extreme  peril  to  passengers,  against 
which   they   cannot   protect   themselves.     Bui   a   rule   properly 
ceases  with  the  reason  for  it.     Therefore,  as  a  passenger's  de- 
tention at  a  station,  or  his  exit  to  his  train,  is  not  attended  with 
the  hazards  pertaining  to  the  journeys  on  the  cars,  running  at  a 
rapid  rate  of  speed,  the  degree  of  care  above  defined  is  justly 
lessened  to  the  extent  that  in  such  a  place,  and  at  such  a  time  the 
carrier  is  bound  to  exercise  only  a  reasonable  degree  of  care  for 
the  protection  of  its  passengers.     This  reasonable  and  ordinary 
care  depends  largely  upon  the  circumstances  of  each  particular 
case,  and  is  such  care  as  a  person  of  reasonable  and  ordinary 
prudence  and  skill  would  usually  exercise  under  the  same  or 
similar  circumstances.     *     *       *     The  witness  for  the  plaintiff 
characterized  the  crowd  as  orderly  and  jolly.    As  I  have  stated, 
the  defendant  could  not  be  held  liable  to  that  degree  of  diligence. 
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that  called  for  a  gfuard  for  every  passenger.     It  was  not  bound 
to  provide  a  policeman  for  each  person,  to  protect  him  or  her 
from  violence  of  fellow  passengers,  but  it  was  bound  to  furnish 
a  suitable  number  of  its  officers  or  police  to  properly  control,  as  a 
body,  such  a  crowd  of  passengers  to  the  extent  already  stated. 
If  you  find  it  did  this,  it  discharged  its  duty  to  the  plaintiff,  and 
cannot  be  held  liable  for  this  injury.'    The  court  said:      *These 
instructions  correctly  state  the  law  as  applicable  to  the  case.    The 
degree  of  care  to  which  the  defendant  was  held  in  its  relation 
and  duty  to  the  plaintiff  at  the  time  of  the  accident  was  just.' 
*    *    *    'They  had  the  right  to  suppose  that  the  precautions  to 
be  taken  for  their  safety  and  protection  would  be  commensurate 
with  the  increased  dangers  confronting  them.    Of  these  increased 
dangers,  the  defendant  had  the  first  and  most  trustworthy  warn- 
ing.    *     *     *     The  crowd  immediately  surrounding  the  gates, 
waiting  to  be  passed  through,  was  permitted  to  become  too  dense 
for  proper  control  or  safe  exit.    The  police  and  guards,  as  they 
were  stationed,  were  unable  to  keep  the  crowd  back.    Whether, 
because  they  were  not  stationed  at  the  most  suitable  places,  or 
because  they  were  not  active  and  energetic  enough,  is  not  now 
for  me  to  determine.    The  jury  found  want  of  ordinary  care  in 
some  of  these  respects,  and  I  am  not  justified  in  saying  such  a 
conclusion  is  not  supported  by  sufficient  evidence.     *     *     *     Jf 
the  carrier  which  has  solicited  the  10,000  passengers  to  travel 
over  its  road  cannot  give  to  them  this  proper  measure  of  care, 
and  an  injurv  thereby  follows,  it  is  responsible.    It  cannot  invite 
and  undertake  to  transport  more  passengers  than  its  capacity 
justifies,  and  then  excuse  itself  by  claiming  an  unprecedented 
crowd,  and  that  ordinary  care  as  to  the  passengers  in  its  depot 
was  used.' " 

In  Railroad  Company  v.  Treat,  75  111.  App.  322,  a  person  who 
had  purchased  a  ticket  passed  through  a  turnstile  to  the  platform 
and  was  hurt,  and  it  was  said  in  substance  in  deciding  the  case: 
"A  railroad  company  is  bound  to  use  reasonable  care  in  provid- 
ing for  the  safety  and  protection  of  its  passengers  while  in  its 
inclosures,  and  while  being  conducted  to  its  trains,  with  due  re- 
gard to  the  number  and  character  of  those  on  its  premises,  and 
with  due  reference  to  the  risks  to  which  they  are  exposed;  and 
this  duty  may  require  it  to  provide  a  suitable  number  of  men 
to  properly  control  the  crowd  and  to  protect  its  passengers  from 
the  dangers  incident  thereto." 

The  case  of  McGearty  v.  Manhattan  Ry.  Co.  (Sup.)  43  N.  Y. 
Supp.  1086.  was  an  action  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiflF,  occasioned  by  his  being  crowded 
from  the  platform  by  the  passengers  assembled  at  the  defendant's 
elevated  station  at  Grand  street,  in  the  city  of  New  York,  which 
caused  the  plaintiff  to  fall  into  the  street  below.  The  court  said : 
**It  may  be  conceded  that  defendant's  elevated  station  at  Grand 
street  is  properly  constructed,  and  sufficient  in  extent  to  answer 
all  the  ordinary  requirements  for  which  it  is  used,  and  accommo- 
date the  passengers  who  assemble  there  for  the  purpose  of  board- 
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m^  the  defendant's  trains,  but  the  theory  upon  which  the  case 
was  tried  and  submitted  to  the  jury,  and  upon  which  the  ne^li- 
f^ence  of  the  defendant  was  predicated,  did  not  necessarily  in- 
volve this  question.  The  ne^ligfence  of  the  defendant  was  based, 
not  upon  any  infirmity  in  the  structure,  as  a  structure,  but  upon 
the  character  of  its  use  at  the  particular  time.  It  was  sufficient 
to  accommodate  ordinary  traffic,  for,  so  fast  as  the  platform  filled 
with  passengfers,  they  were  removed  by  the  trains  which  stopped 
at  the  station  for  that  purpose  at  frequent  intervals.  It  is  easy 
to  see  that,  as  there  was  a  constant  accumulation  of  passengers 
upon  the  platform,  unless  they  were  removed  by  the  trains,  the 
platform  of  the  station  would  become  overcrowded,  and  that 
such  overcrowding  might  render  the  place  unsafe.  This  was 
shown  by  the  condition  in  this  case.  The  trains  did  not  remove 
the  passengers  as  fast  as  they  accumulated,  and  the  defendant 
continued  to  sell  tickets  and  admit  passengers  to  the  platform. 
When  the  plaintiff  entered  upon  the  platform,  it  was  a  safe 
place,  and  he  had  the  right  to  assume  that  no  part  of  it  woull 
be  rendered  unsafe  by  any  act  of  the  defendant  The  obligation 
imposed  upon  the  defendant  was  to  take  reasonable  care  in  se- 
curing the  safety  of  the  passenger  while  upon  its  premises,  and 
to  see  that  he  was  exposed  to  no  unnecessary  danger  while 
there.  The  defendant  must  be  assumed  to  have  known  the  ca- 
pacity of  its  platform,  and  when  it  had  admitted  passengers  to 
the  extent  of  such  capacity,  if  when  having  done  this,  the  pas- 
sengers were  not  removed  by  its  trains,  it  became  its  duty  to 
permit  no  more  to  enter.  It  had  no  more  right  to  accumulate 
a  crowd  at  the  rear,  which,  pressing  forward,  would  precipitate 
those  at  the  edge  of  the  platform  into  the  street,  than  it  would 
have  the  right  to  go  upon  the  platform  and  push  them  oflF  by 
physical  force."  See,  also,  Dawson  v.  Trustees  (Sup.)  52  N.  Y. 
Supp.  133;  Lehr  v.  R.  R.  Co.,  118  N.  Y.  556,  23  N.  E.  889. 

The  reasoning  of  these  authorities  seems  to  be  without  flaw, 
and  applied  to  the  facts  of  this  case  would  require  both  questions 
discussed  herein,  to  be  submitted  to  the  jury. 

Judgment  is  reversed,  and  new  trial  ordered. 


Davis  v.  Camden,  G.  &  W.  Ry.  Co. 

(Supreme  Court  of  New  Jersey,  June  11,  1906.) 

[63   Atl.   Rep.   843.] 

Carriers — ^Alighting  from  Street  Car.* — A  standing  trolley  car  is  an 
invitation  for  a  passenger  to  alight,  and  he  has  the  right  to  assume 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
passenger  to  rely  on  the  assumption  that  the  carrier  has  performed 
or  will  perform  its  duties  to  him,  see  foot-notes  appended  tp  Chesa- 
peake &  O.  Ry.  V.  Harris  (Va.),  18  R.  R.  R.  139,  41  Am.  &  Eng.  R. 
Cas..  N.  S..  139. 

For  the  authorities  in  this  series  on  the  question,  what  constitutes 
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that  the  car  will  not  be  moved,  without  signal  or  notice  to  him,  while 
he  is  openly  and  expeditiously  so  doing. 

Same — Contributory  Negligence.t — It  is  not  negligence  per  sc  to 
rise  from  a  seat  and  step  to  the  side  of  a  slowly  moving  open  car 
which  is  coming  to  a  stop,  for  the  purpose  of  getting  upon  the  run- 
board  to  alight  when  the  car  does  stop. 

(Syllabus  by  the  Court.) 

Action  by  Hannah  A.  Davis  agfainst  Camden,  Gloucester  & 
Woodberry  Railway  Company.  Verdict  for  plaintiff.  Rule  to 
show  cause  discharged. 

Arfi:ued  June  term,  1905,  before  the  Chiei?  Justice,  and  Fort, 
Pitney,  and  Reed,  JJ. 

£.  A.  Armstrong,  for  the  rule. 
R,  W.  E.  Don^eSf  opposed. 

Fort,  J.  The  plaintiff  was  a  passeng^er  on  a  trolley  car  of  the 
defendant.  She  claims  that  while  upon  the  runboard  of  the  car 
and  in  the  act  of  alighting;,  the  car  was  started  by  the  motorman 
without  sifi^nal,  and  without  any  notice  or  warning  that  it  was 
about  to  be  started.  When  the  plaintiff  rested,  the  evidence  of 
the  plaintiff  and  her  g^randdaug^hter,  a  child  of  12  years,  es- 
tablished these  facts.  Upon  the  evidence,  the  nonsuit  was 
rigfhtly  refused,  the  defense  was  that  the  car  was  not  stopped, 
but  simply  coming^  to  a  stop  at  the  time  the  plaintiff  stepped  upon 
the  runboard,  and  that  she  fell  from  it  before  the  .car  actually 
stopped.  The  motorman  and  conductor  testified  that  the  car 
stopped  within  three  or  four  feet  after  she  fell.  The  conductor 
says  he  saw  the  plaintiff  standing^  at  the  edg^e  of  the  car,  and  he 
called  to  her  to  wait  until  the  car  stopped,  and  g^ave  one  quick 
bell  to  the  motorman  to  stop  the  car  just  as  the  plaintiff  stepped 
to  the  runboard  and  fell.  Mr.  Hammond,  the  man  whom  the 
motorman  says  he  was  stopping^  the  car  to  permit  to  board  it, 
testified  that  he  sig:naled  the  car  to  stop,  "and  the  motorman 
stopped  the  car,  and  just  as  the  car  came  to  a  standstill  I  stepped 
on."  In  answer  to  the  question,  "Did  the  lady  step  off  the  car 
before  or  after  you  ?"  he  said :  "Well,  it  seems  to  me,  as  I  ob- 
served the  whole  affair,  that  we  were  both  stepping^  about  the 
same  time."  He  was  also  asked:  "Will  you  please  tell  me 
whether  or  not,  as  you  stepped  on  the  car,  it  had  fully  stopped?" 
His  answer  was :  "The  car  had  come  to  a  stop ;  had  just  come 
to  a  stop  as  I  stepped  up."  Dr.  Stratton,  a  passeng^er  who  was 
called  by  the  defendant,  also  testified  that  as  Hammond  ^ot  on 
it  stopped.     He  further  says:    "Of  course,  I  did  not  pay  any 

an  invitation  to  a  passenj^er  to  alight  from  a  street  car  or  train,  see 
foot-notes  appended  to  Mearns  v.  Central  R.  R.  (C.  C.  A.),  17  R.  R. 
R.  97,  40  Am.  &  Eng.  R,  Cas.,  N.  S.,  97. 

tFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  ne^^ligence  on  the  part  of  a  passenger  to  stand  in  a 
moving  car,  see  foot-notes  appended  to  Krumm  v.  St.  Louis,  etc.,  Ry. 
Co.  (Ark.),  9  R.  R.  R.  821.  32  Am.  &  Eng.  R.  Cas.,  N.  S.,  821;  foot- 
notes appended  to  Shamblin  zk  New  Orleans  &  N.  W.  R.  Co.  (La.), 
16  R.  R.  R.  528,  39  Am.  &  Eng.  R.  Cas.,  N.  S..  528. 
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attention  until  I  heard  this  little  ^rl."  He  further  said  that 
when  she  fell,  "I  don't  think  the  car  was  in  motion."  Another 
witness  (a  Mrs.  Pennington)  who  says  she  was  standing  on  her 
porch  close  to  the  place  of  the  accident,  was  asked :  "When  she 
stepped  off,  Mrs.  Pennington,  how  near  was  the  car  stopped?" 
Her  answer  was :  "Well,  it  was  going  slow,  but  it  was  moving." 
She  also  says:  "The  car  did  not  go  more  than  its  length  after 
the  plaintiff  fell,  if  it  went  that  far."  This  witness  also  testifies 
that  the  conductor  did  not  get  off  the  car,  after  the  plaintiff  fell, 
before  the  crowd  moved  away,  and  in  this  her  testimony  differs 
from  that  of  every  other  witness.  She  says,  however,  she  saw 
the  plaintiff  get  up  and  shake  the  dust  off  herself,  and  heard 
her  say  there  was  nothing  the  matter  with  her,  and  then  the 
witness  says:  "When  she  [the  plaintiff]  said  there  was  nothing 
the  matter  with  her,  I  shut  the  door  and  went  into  the  house." 

When  the  case  was  closed  there  was  a  motion  to  direct  a 
verdict  for  the  defendant,  which  was  refused.  This  we  also 
think  was  right.  Whether  the  car  had  stopped  and  was  started 
while  the  plaintiff  was  alighting,  was  clearly,  under  the  proof, 
for  the  jury.  Conceding  that  the  plaintiff  was  upon,  or  getting 
upon,  the  runboard,  as  the  car  was  slowly  coming  to  a  stop, 
to  be  ready  to  alight  when  it  did  stop,  still  this  fact,  standing 
alone,  is  not  sufficient  to  justify  a  direction  for  the  defendant. 
It  is  not  negligence  per  se  to  rise  from  a  seat  and  step  to  the 
side  of  a  slowly  moving  open  car,  which  is  coming  to  a  stop, 
for  the  purpose  of  getting  upon  the  runboard  to  alight  when  the 
car  does  stop.  Scott  v,  Bergen  Co.  T.  Co.,  63  N.  J.  Law  408, 
43  Atl.  1060 ;  Consolidated  T.  Co.  v.  Thalheimer,  59  N.  J.  Law 
474,  37  Atl.  132.  When  the  evidence  was  all  in,  it  was  a  ques- 
tion for  the  jury,  under  the  proof,  whether  the  car  had,  as  the 
plaintiff  contended,  come  to  a  full  stop  while  she  was  getting 
upon,  or  after  she  was  upon,  the  runboard,  and  was  then  started 
up  again  by  the  motorman  without  signal  from  the  conductor  or 
without  notice  or  warning  to  the  plaintiff  that  it  was  to  be 
started  up.  The  plaintiff's  counsel,  in  answer  to  an  inquiry  from 
the  court,  stated  that  the  negligence  of  the  defendant's  servant 
relied  upon  was  that  the  motorman,  after  the  car  had  fully 
stopped,  and  while  the  plaintiff  was  in  the  act  of  alighting,  had 
started  the  car,  or  permitted  it  to  start,  with  such  speed  as  to 
throw  her  from  the  runboard.  This  was  the  sole  question  relied 
upon  by  the  plaintiff,  and  the  only  question  submitted  to  the 
jury  by  the  learned  trial  justice. 

Error  is  also  assigned  on  the  charge  of  the  learned  trial  jus- 
tice, which  was,  in  full,  as  follows:  "Gentlemen  of  the  Jury: 
If  the  motorman  brought  this  car  to  a  stop,  and  while  it  was  at 
a  stop,  the  plaintiff  began  to  get  off  the  car,  and  while  she  was 
getting  off  the  motorman  started  up  the  car  again  and  threw 
her,  then  she  is  entitled  to  recover  a  verdict  against  the  company 
for  pain  and  suffering,  and  expense,  and  inconvenience  occa- 
sioned by  her  accident.  Now,  in  determining  that  question,  the 
single  fact  for  you  to  settle,  the  only  fact  for  you  to  settle,  is 


i^ 
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that  the  car  will  not  be  moved,  without  signal  or  noti'  ^ 
he  is  openly  and  expeditiously  so  doing.  ;     ^ 

Same — Contributory  Negligence.t — It  is  not  nr 
rise  from  a  seat  and  step  to  the  side  of  a  slov 
which  is  coming  to  a  stop,  for  the  purpose  of '/ 
board  to  alight  when  the  car  does  stop.  .'■  ' 

(Syllabus  by  the  Court.)  .:  i  ' 

Action  by  Hannah  A.  Davis  agai*  ?   :  . 
Woodberry  Railway  Company.     Vf,  d '   ^ 
show  cause  discharged.  ,  k  ^  " 

Arg:ued  June  term,  1905,  befor  ^    *  " 
Pitney,  and  Reed,  JJ.  ' /      ^ 


E.  A.  Armstrong,  for  the  r 
R.  W.  E.  Donees,  oppose'  . 

Fort,  J.    The  plaintiff  \  '• 
defendant.    She  claims  f     •  • 
and  in  the  act  of  alight: 
without  sig^nal,  and  w* 
about  to  be  started, 
the  plaintiff  and  h^    . 
tablished   these    f? ' 
rigfhtly  refused, 
but  simply  comir 
the  runboard,  '- 
stopped.     Thf ' . 
stopped  with' 
says  he  sav; 
called  to  Ir. 
bell  to  th  . ' 
to  the  r 


ay  and 


.,elJ  to  start 
aie  plaintiff  r^ 
.,  in  that  state  of 
irown  from  the  run- 
without  any  signal  or 
-  plaintiff  to  damages  for 

I  diet  was  against  the  weight  of 
^ht  of  the  evidence  is  that  die  car 
.mmond  on.    This  being  so,  then  it 
the  plaintiff,  or  it  did  not.    On  that 
iie  proof.    This  was  clearly  a  jury  ques- 
.ound,  under  the  charge,  which  very  tersely 
.tion  to  the  question  of  the  weight  of  evi- 
. eight  of  the  evidence  was  with  the  plaintiff; 
.-;  the  lack  of  specificness  on  the  vital  question  in 
motorn-         *e  evidence  of  Dr.  Stratton  and  Mrs.  Pennington, 
testifip       arness  of  the  testimony  of  the  plaintiff,  her  grand- 
stopp      <ind  Mr.  Hammond,  who  were  the  three  participants 
on." '  -  e  fully  conversant  with  the  actual  incidents  leading  up 
bef  ^ccident,  we  think  the  verdict  cannot  be  disturbed  on  the 
se    id  that  it  is  against  the  weight  of  the  evidence. 
s-  ne  rule  to  show  cause  is  discharged. 


^  .^^O'R^K- 


*    . 
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^^V:isr  V.  Southern  Ry. 
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Hssenger    buys    a    ticket    from    a 

"•  on  another  line  with  which  a 

♦.  the  carrier  must  check  the 

nnot  require  the  passenger 

a  ticket  agent,  refused 
at  on  another  line  to 
>.ause  under  the  rules  of 
.   junctional  point,  and  on 
lilt  he  threw  the  bafr^aRe  out 
cr  charge  of  it,  it  authorizes  a 
■''''^  iC  passenger. 

jde,  1902,  §  2166,  prescribing  a  pen- 
.ggage,  is  not  exclusive,  and  does  not 
uing  for  damages  suffered. 
iS,  J.,  dissenting. 

ommon   Pleas   Circuit   Court  of    Greenwood 
'  Judge. 

»•  ^Or  ^'  .  '^^    Sullivan   against    the    Southern    Railway. 
^^siintiflF,  and  defendant  appeals.    Affirmed. 

>^:.^^]^^an,  for  appellant. 
.^,  ^Fpard5,  Qrier  &  Park,  for  respondent. 

^^re,  C.  J.    The  plaintiff  sought  by  this  action  $1,000  damages 

^  ^ccount  of  the  alleged  willful  and  malicious  acts  of  the  de- 

oitv    ^ant  in  refusing  to  check  the  baggage  of  the  plaintiff,  who 

^^^^  a  passenger  with  a  ticket  from  Abbeville  to  Greenwood  on 

TC^e  I9th  of  September,  1902,  and  in  throwing  said  baggage  from 

*lac  train  and  allowing  it  to  remain  uncared  for. 

The  history  of  the  case  as  taken  from  the  appellant's  brief  is 
a,t)out  as  follows:  "That  on  September  19,  1902,  the  plaintiff 
purchased  at  Abbeville  a  ticket  from  Abbeville  to  Greenwood, 
and  requested  the  agent  to  check  his  baggage  accordingly,  pay- 
ing him  45  cents  excess  baggage  charges;  the  agent,  however, 
checked  the  baggage  to  Hodges;  plaintiff  went  to  the  agent 
again  and  directed  him  to  check  to  Greenwood;  the  agent  will- 
fully and  maliciously  refused  to  do  so,  repaid  the  plaintiff  45 
cents  and  cast  the  trunk  off  the  train,  informing  the  plaintiff 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  exemplary  or  punitive  damages  for  wrongs  to  passengers, 
see  foot-notes  appended  to  Little  Rock  Traction  &  Elec.  Co.  v. 
Winn  (Ark.),  19  R.  R.  R.  349,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  349; 
•  foot-notes  appended  to  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19 
R  R.  R.  724,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  Seaboard  Air  Line 
Ry.  V.  O'Quin  (Ga.),  19  R.  R.  R.  103,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
103;  foot-note  appended  to  Richardson  v.  Atlantic  Coast  Line  R.  R. 
(S.  Car.),  18  R.  R.  R.  349,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  foot-note 
appended  to  Lexington  Ry.  Co.  v.  O'Brien  (Ky.),  18  R.  R.  R.  67,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  67. 
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whether  the  plaintiff  has  satisfied  you,  by  the  greater  weight  of 
proof,  that  the  motorman  had  brought  the  car  to  a  full  stop 
before  she  started  to  get  off.  If  she  has  not  succeeded  in  proving 
that  by  the  greater  weight  of  proof,  then  your  verdict  should 
be  for  the  defendant ;  if  she  has  satisfied  you  that  the  car  was  at 
a  full  stop,  then  your  verdict  should  be  for  the  plaintiff.  You 
may  retire."  We  find  no  error  in  this  charge.  It  is  negligence 
for  a  motorman  to  stop  a  car  to  take  on  a  passenger  and  then 
to  start  it  up  again  without  the  usual  signal  from  the  conductor, 
or  any  notice  to  passengers  who  may  be  in  the  act  of  alighting, 
at  the  place  where  the  car  thus  stops.  A  standing  trolley  car. is 
an  invitation  for  a  passenger  to  alight,  and  a  passenger  pro- 
ceeding to  do  so  has  the  right  to  assume  that  the  car  will  not  be 
moved  without  signal  or  notice  to  him,  while  he  is  openly  and 
expeditiously  so  doing.  That  the  conductor  gave  no  bell  to  start 
the  car  is  admitted,  and  that  the  conductor  saw  the  plaintiff  in 
the  act  of  proceeding  to  alight,  he  testifies.  If,  in  that  state  of 
proof,  the  jury  find  that  the  plaintiff  was  thrown  from  the  run- 
board  by  the  motorman  starting  the  car  without  any  signal  or 
notice,  that  is  negligence  entitling  the  plaintiff  to  damages  for 
injuries  resulting  therefrom. 

It  is  also  contended  that  the  verdict  was  against  the  weight  of 
evidence.  I  think  the  clear  weight  of  the  evidence  is  that  the  car 
had  stopped  to. take  Mr.  Hammond  on.  This  being  so,  then  it 
either  started  and  threw  the  plaintiff,  or  it  did  not.  On  that 
there  was  a  conflict  in  the  proof.  This  was  clearly  a  jury  ques- 
tion. The  jury  have  found,  under  the  charge,  which  very  tersely 
directed  their  attention  to  the  question  of  the  weight  of  evi- 
dence, that  the  weight  of  the  evidence  was  with  the  plaintiff; 
and,  considering  the  lack  of  specificness  on  the  vital  question  in 
the  case,  in  the  evidence  of  Dr.  Stratton  and  Mrs.  Pennington, 
and  the  clearness  of  the  testimony  of  the  plaintiff,  her  grand- 
daughter and  Mr.  Hammond,  who  were  the  three  participants 
who  were  fully  conversant  with  the  actual  incidents  leading  up 
to  the  accident,  we  think  the  verdict  cannot  be  disturbed  on  the 
ground  that  it  is  against  the  weight  of  the  evidence. 

The  rule  to  show  cause  is  discharged. 
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Sullivan  v.  Southern  Ry. 

(Supreme  Court  of  South  Carolina,  May  25,  1906.) 

[54  S.  E.  Rep.  586.] 

Carriers — Baggage.* — Where  a  passenger  buys  a  ticket  from  a 
point  on  the  carrier's  line  to  a  station  on  another  line  with  which  a 
connection  is  made  at  a  junctional  point,  the  carrier  must  check  the 
bapT^^ge  to  the  point  of  destination  and  cannot  require  the  passenger 
to  recheck  at  the  junctional  point. 

Same — Refusal  to  Check — Damages. — Where  a  ticket  agent,  refused 
to  check  the  baggage  of  a  passenger  to  a  point  on  another  line  to 
which  the  passenger  had  bought  a  ticket,  because  under  the  rules  of 
the  company  he  could  only  check  to  the  junctional  point,  and  on 
return  of  the  check  to  the  junctional  point  he  threw  the  baggage  out 
of  the  car  and  refused  to  take  further  charge  of  it,  it  authorizes  a 
recovery  of  punitive  damages  by  the  passenger. 

Same — Exclusive  Remedy. — Code,  1902,  §  2166,  prescribing  a  pen- 
alty for  refusing  to  check  baggage,  is  not  exclusive,  and  does  not 
prevent  a  passenger  from  suing  for  damages  suffered. 

Gary,  A.  J.,  and  Woods,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Greenwood 
County ;  Watts,  Judgfe. 

Action  by  B.  A.  Sullivan  ag^ainst  the  Southern  Railway. 
Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

T.  P.  Cothran,  for  appellant. 
Sheppards,  Grier  &  Park,  for  respondent. 

PoPE^  C.  J.  The  plaintiff  sought  by  this  action  $1,000  damages 
on  account  of  the  alleged  willful  and  malicious  acts  of  the  de- 
fendant in  refusing  to  check  the  baggage  of  the  plaintiff,  who 
was  a  passenger  with  a  ticket  from  Abbeville  to  Greenwood  on 
the  19th  of  September,  1902,  and  in  throwing  said  baggage  from 
the  train  and  allowing  it  to  remain  uncared  for. 

The  history  of  the  case  as  taken  from  the  appellant's  brief  is 
about  as  follows:  "That  on  September  19,  1902,  the  plaintiff 
purchased  at  Abbeville  a  ticket  from  Abbeville  to  Greenwood, 
and  requested  the  agent  to  check  his  baggage  accordingly,  pay- 
ing him  45  cents  excess  baggage  charges;  the  agent,  however, 
checked  the  baggage  to  Hodges;  plaintiff  went  to  the  agent 
again  and  directed  him  to  check  to  Greenwood;  the  agent  will- 
fully and  maliciously  refused  to  do  so,  repaid  the  plaintiff  45 
cents  and  cast  the  trunk  off  the  train,  informing  the  plaintiff 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  exemplary  or  punitive  damages  for  wrongs  to  passengers, 
see  foot-notes  appended  to  Little  Rock  Traction  &  Elec.  Co.  v. 
Winn  (Ark.),  19  R.  R.  R,  349,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  349; 
foot-notes  appended  to  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19 
R.  R.  R.  724.  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  Seaboard  Air  Line 
Ry.  V.  O'Quin  (Ga.),  19  R.  R.  R.  103,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
103;  foot-note  appended  to  Richardson  v.  Atlantic  Coast  Line  R.  R. 
(S.  Car.),  18  R.  R.  R.  349.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  349;  foot-note 
appended  to  Lexington  Ry.  Co.  v.  O'Brien  (Ky.),  18  R.  R.  R.  67,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  67. 
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that  it  mi^ht  lie  out  on  the  ground  in  the  weather  so  far  as  he 
was  concerned,  that  it  should  not  be  carried  into  the  depot  or 
ba^fi^a^e  room ;  that  the  train  was  moving^  off  then,  and  plaintiflE 
had  to  wait  until  he  ^ot  to  Hodgfes  before  notifying  a  friend  at 
Abbeville  to  look  after  the  ba^^agfe  and  send  it  to  him  at  Green- 
wood; that  his  damages  were  $1,000.  The  defendant  denied  the 
material  alleviations  of  the  complaint  as  above  set  forth.  The 
testimony  was  conflicting^  upon  what  occurred  at  the  depot  in 
Abbeville  between  the  plaintiff  and  the  agent  of  the  company. 
These  facts,  however,  are  beyond  dispute:  At  the  time  in  ques- 
tion, the  last  train  leaving  Abbeville  for  Hodges  was  the  2:20 
p.  m.  train,  the  one  upon  which  the  plaintiff  was  a  passenger. 
It  connected  at  Hodges  with  the  train  for  Greenville;  a  pas- 
senger for  Greenwood  would  have  to  lie  over  at  Hodges  from 
2:45  p.  m.  till  9  or  10  o'clock  that  night,  when  the  train  from 
Greenville  would  arrive  at  Hodges  and  carry  him  on  to  Green- 
wood. The  defendant  had  issued  instructions  to  the  agent  at 
Abbeville  not  to  check  the  baggage  through  to  points  beyond 
Hodges,  upon  the  Abbeville  Branch,  which  did  not  connect  at 
Hodges  with  the  main  line  train  for  the  passenger's  destina- 
tion. The  reason  for  this  rule  was  that  all  baggage  from  Abbe- 
ville to  points  beyond  Hodges  was  handled  directly  by  the  bag- 
gage masters  upon  the  two  trains;  the  agent  at  Hodges  having 
nothing  to  do  with  any  baggage  except  that  checked  to  or  at 
Hodges.  A  ticket  was  sold  to  the  plaintiff  from  Abbeville  to 
Greenwood  and  his  baggage  was  checked  to  Hodges.  The 
plaintiff  insisted  that  his  baggage  should  be  checked  to  Green- 
wood; the  agent  insisted  that  under  his  instructions  he  could 
not  do  so;  the  plaintiff  handed  back  the  Hodges  checks  to  the 
agent,  saying  that  if  the  baggage  could  not  be  checked  to  Green- 
wood he  need  not  check  it  at  all ;  the  excess  baggage  charge  was 
returned  to  the  plaintiff;  the  baggage  was  taken  off  the  train 
and  remained  at  the  station  until  the  plaintiff  had  it  carted  over 
to  the  Seaboard  depot  and  sent  to  Greenwood;  he  remained  at 
Hodges  from  2:45  p.  m.  till  about  9  or  10  o'clock  that  night, 
when  he  boarded  the  train  from  Greenville  and  arrived  at  Green- 
wood in  due  time ;  he  did  not  need  his  baggage  until  the  next 
morning,  when  he  received  it  on  the  Seaboard;  his  actual  dam- 
ages were  45  cents ;  the  price  of  a  through  ticket  from  Abbeville 
to  Greenwood  was  45  cents,  25  cents  less  than  the  straight  fare 
from  Abbeville  to  Hodges  and  thence  to  Greenwood." 

We  think  it  is  well  to  produce  the  judge's  charge  and  the 
grounds  of  appeal  therefrom : 

Judge's  Charge. 

"This  is  an  action  brought  by  the  plaintiff  here  against  the 
defendant  to  recover  damages.  He  alleges  in  his  complaint  that 
he  was  a  traveling  salesman,  and  carried  with  him  trunks  of 
samples  of  wearing  apparel.  He  states  that  it  was  the  custom 
of  the  defendant,  and  of  other  railroads  in  this  state,  to  carr>- 
the  samples  of  traveling  salesmen  as  baggage  upon  the  same 
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terms  and  conditions  that  they  carried  personal  bagfg^age — except 
that  the  railroad  requires  them  to  pay  excess  for  the  carrying  of 
trunks  which  contain  samples.  He  states  that  he  carried  his 
trunks  of  samples  from  Greenwood,  S.  C,  to  Abbeville,  S.  C, 
and  that  the  defendant  was  fully  informed  that  the  trunks  con- 
tained samples;  that  he  paid  therefor  the  sum  of  45  cents  as 
excess  for  carrying^  this  bag^gag^e.  He  allegfes  that  on  the  19th 
day  of  September,  1902,  he  went  to  the  depot  of  the  defendant 
company  at  Abbeville,  S.  C,  that  he  paid  for  that  ticket  the 
full  fare  asked. 

He  states  that  he  requested  the  agent  of  the  said  defendant 
company  at  Abbeville,  S.  C,  to  check  his  trunks  from  Abbeville, 
S.  C.,  to  Greenwood,  S.  C,  point  to  which  he  had  purchased 
said  first-class  ticket;  that  he  paid  the  agent  of  the  defendant 
company  at  Abbeville,  S.  C,  the  sum  of  45  cents  for  excess 
baggage.     He  states  that  the  agent  there — instead  of  checking 
his  trunks  to  Greenwood.  S.  C,  the  point  to  which  he  had  bought 
his  ticket,  and  the  point  to  which  he  had  requested  that  his  bag- 
gage should  be  checked — checked  them  to  Hodges ;  that  he  then 
went  to  the  agent  of  the  defendant  company  and  directed  him 
to  check  his  baggage  from  Abbeville,  S.  C,  to  Greenwood,  S.  C, 
and  that  the  agent  of  the  defendant  company  willfully  and  ma- 
liciously refused  to  check  his  trunks  any  farther  than  Hodges, 
although  plaintiff  had  bought  his  ticket  from  Abbeville,  S.  C, 
and  had  paid  the  excess  rate  on  this  baggage  from  Abbeville, 
S.  C,  to  Greenwood,  S.  C.     He  says  that  the  agent  of  the  de- 
fendant  company  then  refunded  to  him  the  sum  of  45  cents, 
which  he  had  paid,  and  willfully  and  maliciously  caused  said 
trunks  to  be  thrown  off,  and  informed  plaintiff  at  the  time  he 
did  so  that  the  trunks  might  lie  out  on  the  ground  in  the  weather 
so  far  as  he — said  defendant's  agent — was  concerned,  and  that 
they  should  not  be  carried  into  depot  or  baggage  room.     He 
states  further  that  about  the  time  this  took  place,  the  train  on 
which  plaintiff  had  taken  passage  was  moving  away,  and  plain- 
tiff was  obliged  to  leave  said  baggage  at  the  place  where  the 
agent  of  the  defendant  company  had  willfully  and  maliciously 
cast  same  until  he  arrived  at  Greenwood,  S.  C,  when  he  notified 
a  friend  at  Abbeville,  S.  C,  to  take  charge  of  it  and  send  it  to 
the  plaintiff  at  Greenwood,  S.  C,  which  was  done.     He  states 
that  this  act  on  the  part  of  the  agent  of  the  defendant  company 
was  willful  and  malicious,  and  that  in  the  presence  of  other 
people  he  was  humiliated,  and  he  states  further,  that  by  reason 
of  that  and  on  account  of  delay,  trouble  and  expense  which  he 
was  put  to  on  account  of  this  act  of  the  agent  of  the  defendant 
company,  and  his   willfulness  and   maliciousness,   he  has  been 
damaged  in  the  sum  of  one  thousand  dollars,  and  asks  judgment 
for  that  amount.    The  defendant  company  denies  the  allegations 
of  the  plaintiff's  complaint.    That  is,  they  deny  that  their  agent 
acted  maliciously  in  the  premises  when  he  cast  those  trunks  off 
the  train,  and  that  he  refused  to  send  them  to  Greenwood,  S.  C. 
The  defendant  company  denies  each  and  every  thing  that  the 
plaintiff  alleges. 
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"Now  those  are  the  issues  as  made  by  the  complaint  of  the 
plaintiff  in  this  case  and  the  answer  of  the  defendant,  and  upon 
that  you  have  heard  the  testimony,  and  upon  that  testimony  you 
will  apply  the  law  as  I  g^ive  it  to  you.  You  have  g^ot  to  decide 
this  case.  It  is  my  duty  to  give  you  the  law,  and  it  is  your 
duty — after  finding;  the  facts  of  this  case — to  apply  the  law 
which  I  shall  gfive  you  and  arrive  at  a  verdict  in  that  way. 
Both  counsel,  in  argfuing;  to  you,  have  referred  to  the  fact  that 
this  case  has  been  tried  before — when  there  was  a  mistrial 
With  that  matter  you  have  nothings  whatever  to  do.  You  are  to 
try  this  case  exactly  the  same  as  thoug^h  it  had  never  been  tried 
before.  You  are  to  try  it  upon  the  evidence  which  you  have 
heard  adduced  on  the  stand.  Now,  I  charge  you,  as  a  matter 
of  law,  if  the  plaintiff  in  this  case  went  to  the  agent  of  the 
defendant  company  at  Abbeville,  S.  C,  and  called  for  a  ticket  to 
Greenwood,  S.  C,  and  said  agent  sold  plaintiff  a  ticket  to  Green- 
wood, S.  C,  and  the  plaintiff  here  paid  for  that  ticket  what  the 
agent  of  the  defendant  company  charged  him  therefor — then,  I 
charge  you,  as  a  matter  of  law,  that  it  was  the  duty  of  the  agent 
of  the  defendant  company  to  check  the  baggage  of  the  plaintiff — 
upon  the  payment  of  the  excess  fare  being  paid — to  the  F)oint  to 
which  he  had  purchased  his  ticket.  And  if  there  was  no  excess 
baggage,  it  was  the  duty  of  the  agent  of  defendant  company  to 
check  that  baggage  to  the  point  to  which  he  sold  the  ticket 
If  the  agent  of  the  defendant  company  sold  the  plaintiff  a  ticket 
from  Abbeville,  S.  C,  to  Greenwood,  S.  C,  then  it  was  his 
duty  to  check  that  baggage  to  that  point  to  which  he  had  sold 
him  the  ticket.  If  the  agent  of  the  defendant  company  refused 
to  check  the  baggage  of  the  plaintiff,  after  selling  him  a  ticket— 
if  you  believe  that  the  agent  did  sell  plaintiff  a  ticket  from 
Abbeville,  S.  C,  to  Greenwood,  S.  C,  and  that  was  intentional, 
high-handed,  willful,  malicious,  and  wanton  invasion  of  the 
rights  of  the  plaintiff  here,  then,  in  addition  to  such  actual  dam- 
age as  he  sustained,  if  you  believe  that  he  sustained  any  damages 
in  the  premises,  you  will  give  him  such  exemplary  damages  and 
smart-money  as  you  think  fit  to  deter  the  agent  of  the  defendant 
company  or  the  defendant  company  from  treating  anybody  else 
that  way.  If  it  was  an  intentional,  high-handed,  willful,  out- 
rageous and  wanton  invasion  of  plaintiff's  rights. 

"Now,  I  charge  you,  as  a  matter  of  law,  Siat  if  there  was  a 
junctional  point  between  Greenwood,  S.  C,  and  Abbeville,  S.  C, 
where  passengers  had  to  change  cars  on  the  line  of  the  defend- 
ant's road,  and  if  there  was"  no  connection  made  there,  then  it 
was  not  the  duty  of  the  agent  of  the  defendant  company  to  sell 
a  ticket  or  to  check  baggage  any  farther  than  to  the  junctional 
point — if  no  connection  was  made  there.  But  I  charge  you 
farther,  as  a  matter  of  law,  whether  they  made  any  connection 
or  not,  if  the  agent  of  the  defendant  company  at  Abbeville, 
S.  C,  sold  the  plaintiff  a  ticket  to  Greenwood,  S.  C,  then  it  was 
the  duty  of  the  said  agent  at  Abbeville  to  check  plaintiff's  baggag^e 
from  the  point  at  which  he  purchased  his  ticket  to  the  point  to 
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which  he  purchased  it,  because  if  he  assumed  to  sell  him  the 
ticket,  and  the  plaintiflF  bought  one  and  paid  for  it,  then  there 
was  an  obligation  on  the  part  of  the  defendant  railroad  com- 
pany to  check  his  baggage  from  the  point  at  which  he  purchased 
his  ticket  to  the  point  to  which  he  purchased  it    And  if  the  agent 
of  the  defendant  company  willfully,  and  maliciously,  and  wan- 
tonly, and  intentionally  refused  to  check  his  (the  plaintiff's)  bag- 
gage  from  the  point  at  which  he  had  purchased  his  ticket  to 
Ae  point  to  which  he  had  purchased  it,  then  it  was  an  inten- 
tional, willful  and  high-handed  invasion  of  plaintiff's  rights,  and 
in  addition  to  such  actual  damages  as  he  sustained  he  would  be 
entitled — if  you  believe  it  was  a  wanton,  malicious,  willful,  and 
high-handed  invasion  of  plaintiff's  rights — to  such  punitive  dam- 
ages, exemplary  damages  and  damage  in  the  way  of  punishment 
as  the  jury  may  see  fit  to  award  to  him,  not  more  than  the 
amount  asked  for — which  is  $1,000.    Now,  I  charge  you  further 
as  a  matter  of  law  that  if  you  are  satisfied  that  when  the  plaintiff 
purchased  a  ticket  at  Abbeville,  S.  C,  if  you  believe  that  he  did 
purchase  a  ticket  from  the  agent  of  the  defendant  company  there, 
to  Greenwood,  S.  C,  and  if  the  agent  of  the  defendant  company 
at  Abbeville,  S.  C,  informed  plaintiff  at  the  time  that  he   (the 
agent)  could  not  check  his  trunks,  or  baggage,  any  farther  Uian 
to  Hodges,  and  if  plaintiff  accepted  this  ticket  with  that  state- 
ment and  with  that  understanding  that,  while  he  was  to  have  a 
ticket  to  Greenwood,  S.  C,  his  baggage  was  only  to  be  checked 
to  Hodges,  S.  C,  then  I  charge  you,  if  you  believe  that,  the 
plaintiff  here  is  not  entitled  to  recover  anything  at  all.     Now, 
I   charge  you   further,   that,   if  the   plaintiff   here   bought  this 
ticket  from  Abbeville,  S.  C,  to  Greenwood,  S.  C,  and  nothing 
further  was  said,  and  he  paid  for  that  ticket,  it  was  the  duty  of 
the  agent  of  the  defendant  company  at  Abbeville,  S.  C,  to  check 
plaintiff's  baggage  to  Greenwood,  S.  C. ;  the  point  to  which  his 
(plaintiff's)  ticket  had  been  purchased.    If  you  believe  that  this 
ticket  was  purchased  there  at  Abbeville,  S.  C,  to  Greenwood, 
S.  C,  and  there  was  a  conscious  failure  on  the  part  of  the  said 
agent  of  the  defendant  company  to  observe  due  care,  then  the 
Supreme  Court  has  said  that:    *The  jury  who  tries  the  case 
might  infer  wantonness  from  the  conscious  failure  to  observe 
due  care,  if  they  see  proper.' 

"The  plaintiff  has  requested  me  to  charge  you  on  the  following 
propositions  of  law:  Fifth  request  of  plaintiff:  *The  jury  will 
consider  all  of  the  facts  in  the  case,  but  are  instructed  that  they 
are  not  to  be  controlled  by  the  mere  fact  of  the  amount  of  actual 
damages,  if  the  evidence  shows  a  willful  and  wanton  disregard 
by  the  defendant  company,  or  its  agent,  of  the  legal  rights  of 
the  plaintiff.'    I  charge  you  that. 

"Now  the  defendant  has  requested  me  to  charge  you  on  the 
following  propositions  of  law:  '(1)  A  carrier  is  not  obliged  to 
sell  a  passenger  a  ticket  and  check  his  baggage  to  a  point  not 
reached  by  the  train  he  proposes  to  take,  nor  by  the  train  with 
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which  such  train  makes  connection  at  an  intermediate  junctional 
point/  I  charg^e  you  that  while  it  is  not  required  to  do  that,  yet, 
if  they  do  sell  a  ticket  to  a  certain  point,  it  is  their  duty  to  check 
his  ba^^ag^e  to  the  point  to  which  the  ticket  is  purchased  upon 
the  tender  of  the  excess  fare  or  proper  charge,  if  any.  *(2)  A 
carrier  has  the  rigfht  to  insist  that  the  passenger  accompany  his 
baggage  on  the  same  train  from  initial  point  to  destination,  and  * 
if  the  passenger's  trip  calls  for  such  a  lay-over  as  imposes  upon 
the  carrier  the  duty  of  a  warehouseman,  the  carrier  has  the 
right  to  require  the  passenger  to  check  his  baggage  to  such 
lay-over  point  and  to  recheck  it  upon  departure  of  the  connect- 
ing train  to  his  destination.'  I  refuse  to  charge  you  about  a 
passenger  being  required  to  accompany  his  baggage.  I  do  not 
know  any  law  that  requires  any  passenger  to  go  on  the  same 
train  that  his  baggage  is  on.  '(3)  If  a  passenger  proposes  to 
take  a  train  which,  by  ordinary  and  reasonable  schedule  of  the 
company,  does  not  connect  at  an  intermediate  junctional  point 
with  a  train  for  his  destination,  necessitating  a  lay-over  at  such 
juctional  point  of  sufficient  length  of  time  to  impose  upon  the 
carrier  the  liability  of  a  warehouseman  during  the  interval,  he  has 
no  right  to  demand  that  his  baggage  be  checked  through  to  his 
destination.'  I  charge  you  that,  and  I  charge  you  further  that, 
while  this  is  good  law,  that  if  they  do  sell  a  ticket  to  any  point 
and  that  ticket  is  paid  for,  then  it  is  their  duty  to  check  the 
passenger's  baggage  from  the  point  where  he  bought  his  ticket 
to  the  point  to  which  it  was  purchased.  (4)  I  refuse  to  charge 
the  fourth  request  on  part  of  the  defendant.  (The  remedy  for 
willfully  refusing  to  check  baggage,  under  section  2166,  vol.  1. 
Code  Laws  1902,  is  exclusive,  and  under  it  the  defendant,  if 
guilty,  is  only  liable  to  a  forfeiture  of  $10,  to  be  collected  in  the 
manner  prescribed  in  section  2207.) 

"Now,  gentlemen,  I  restate  to  you  that  if  you  believe  that  Mr 
Sullivan  purchased  this  ticket,  and  that  at  the  time  he  pur- 
chased it  he  was  informed  by  the  agent  of  the  defendant  company 
that  they  could  not  check  his  baggage  any  farther  than  Hodges, 
and  if  he  accepted  it  in  that  way  and  accepted  that  statement, 
he  would  not  be  entitled  to  recover.  But  if  he  bought  that  ticket 
from  Abbeville,  S.  C,  to  Greenwood,  S.  C,  then  it  was  the  duty 
of  the  railroad  company  to  check  his  baggage  from  Abbeville. 
S.  C,  to  Greenwood,  S.  C,  and  if  they  refused  to  check  it,  and 
that  refusal  was  the  result  of  maliciousness  on  their  part,  or  of 
wantonness  on  their  part,  or  was  an  intentional,  high-handed, 
willful  invasion  of  the  rights  of  the  plaintiff,  then  he  is  entitled 
to  recover,  not  only  such  actual  damages  as  he  sustained,  but 
such  exemplary  damages  as  the  jury  see  fit  to  award." 

Exceptions. 

The  defendant  appeals  to  the  Supreme  Court  from  the  judg- 
ment entered  upon  the  verdict  herein  upon  the  following  ex- 
ceptions and  grounds  of  appeal: 

"1.   Error  of  the  presiding  judge  in  charging  the  jury  that  if 
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the  defendant  sold  the  plaintiff  a  ticket  from  Abbeville  to  Green- 
wood, as  matter  of  law,  it  was  the  duty  of  the  defendant's  ag^ent 
at  Abbeville  to  check  the  plaintiff's  bag^^ag^e  from  Abbeville  to 
Greenwood.  Specifications:  (1)  The  contract  of  carriagfe  evi- 
denced by  the  ticket  implies  a  contract  to  transport  the  passenger 
from  the  initial  point  to  the  point  of  destination,  but  not  nec- 
essarily to  check  his  baggage  from  such  point  to  such  point. 
(2)  The  sale  of  the  ticket  does  not  preclude  the  carrier  from 
adopting  and  enforcing  such  reasonable  regulations  concerning 
the  checking  of  the  baggage,  not  strictly  conformable  to  the 
rules  stated  by  the  circuit  judge,  as  the  circumstances  may 
demand. 

"(2)  Error  of  the  presiding  judge  in  charging  the  jury  that 
even  if  there  was  ai  junctional  point  between  Abbeville  and  Green- 
wood where  passengers  had  to  change  cars  on  the  line  of  the 
defendant's  railroad  and  where  there  was  no  connection  made, 
yet  if  the  agent  of  the  defendant  at  Abbeville  sold  the  plaintiff 
a  ticket  to  Greenwood,  it  was  the  duty  of  the  agent  at  Abbeville 
to  check  the  plaintiff's  baggage  from  Abbeville,  the  point  at 
which  he  bought  his  ticket,  to  Greenwood,  the  point  of  destina- 
tion. Specifications:  (1)  The  contract  of  carriage  evidenced 
by  the  ticket  implies  a  contract  to  transport  the  baggage  of  the 
passenger  from  the  initial  point  to  the  point  of  destination,  but 
not  necessarily  to  check  his  baggage  from  such  point  to  such 
point.  (2)  Under  the  circumstances  stated  the  carrier  has  the 
right  to  adopt  reasonable  regulations  for  handling  baggage, 
which  may  include  the  obligation  upon  the  passenger  to  recheck 
his  baggage  at  such  junctional  point. 

"(3)  Error  of  the  presiding  judge  in  charging  the  jury  that 
if  the  agent  of  the  defendant  company  willfully,  maliciously, 
wantonly  and  intentionally  refused  to  check  plaintiff's  baggage 
from  the  point  at  which  he  purchased  his  ticket  to  the  point 
to  which  he  purchased  it,  the  jury  might  award  punitive  dam- 
ages not  exceeding  $1,000,  the  amount  claimed  in  the  complaint. 
Specifications :  ( 1 )  The  plaintiff  did  not  have  the  right  to  insist 
upon  his  baggage  being  checked  through  to  Greenwood.  The 
contract  of  carriage  evidenced  by  the  ticket  implied  a  contract 
to  transport,  and  not  necessarily  to  check  the  baggage  through 
to  Greenwood.  Punitive  damages  cannot  be  awarded  except 
for  the  willful  denial  of  a  right.  (2)  The  remedy  for  willfully 
refusing  to  check  baggage  is  under  section  2166,  vol.  1,  Code 
Laws  1902,  exclusive,  and  under  it,  the  defendant,  if  guilty,  is 
only  liable  to  a  forfeiture  of  $10,  to  be  collected  in  the  manner 
prescribed  in  section  2207. 

"(4)  Error  of  the  presiding  judge  in  predicating  the  right 
of  the  defendant  to  require  the  plaintiff  to  recheck  his  baggage 
at  Hodges  upon  an  agreement  to  that  effect  made  by  the  plaintiff 
at  the  time  he  purchased  the  ticket.  Specifications:  (1)  If 
Hodges  was  a  junctional  point  between  Abbeville  and  Green- 
wood, where  passengers  had  to  change  cars,  and  where  xthere 
was  no  connection  made,  although  the  agent  may  have  sold  the 
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ticket  without  making  any  reference  to  checking  the  baggage, 
he  had  the  rig^ht  under  a  reasonable  regulation  of  the  company 
to  decline  to  check  the  bagg^ag^e  to  Greenwood  and  to  insist  upon 
checking  it  to  the  junctional  point  and  to  require  the  plaintiff 
to  recheck  it  thence  to  Greenwood.  For  the  reason  that  the 
contract  of  carriage  evidenced  by  the  ticket  implied  a  contract 
to  transport  but  not  necessarily  to  check  the  baggage  through 
to  Greenwood,  the  defendant  had  the  right  to  adopt  reasonable 
regulations,  under  the  circumstances  of  the  case,  for  handling: 
the  baggage,  which  may  have  included  the  obligation  upon  the 
plaintiff  to  reche(;Jc  his  baggage  at  such  junctional  point 

"(5)  Error  of  the  presiding  judge  in  charging  the  jury  that 
the  jur>'  might  infer  wantonness  if  they  found  that  there  was  a 
conscious  failure  on  the  part  of  the  agent  of  the  defendant  com- 
pany to  observe  due  care.  Specifications:  The  acts  warranting 
punitive  damages  must  proceed  from  a  design  to  injure;  they 
must  be  done  willfully,  wantonly,  maliciously  Or  recklessly.  The 
failure  to  observe  due  care  is  simply  negligence,  and  negligence 
may  arise  consciously  without  the  least  intention  to  injure  or 
without  partaking  of  the  nature  of  those  acts  warranting  puni- 
tive damages. 

"(6)  Error  of  the  presiding  judge  in  modifying  the  defend- 
ant's first  request  to  charge.  The  request  was  as  follows:  'A 
carrier  is  not  obliged  to  sell  a  passenger  a  ticket  and  check  his 
baggage  to  a  point  not  reached  by  the  train  he  proposes  to  take, 
nor  by  the  train  with  which  such  train  makes  connection  at  an 
intermediate  junctional  point.'  The  modification  was  as  fol- 
lows: *I  charge  you  that,  while  he  is  not  required  to  do  that, 
yet,  if  they  do  sell  a  ticket  to  a  certain  point,  it  is  their  duty 
to  check  his  baggage  to  the  point  to  which  the  ticket  is  pur- 
chased to,  upon  the  tender  of  excess  fare  or  proper  charge,  if 
any.'  Specifications  of  error:  (1)  The  contract  of  carriag^e 
evidenced  by  the  ticket  implies  a  contract  to  transport  the  bag- 
gage of  the  passenger  from  the  initial  point  to  the  point  of 
destination,  but  not  necessarily  to  check  his  baggage  from  such 
point  to  such  point.  (2)  When  the  destination  is  a  point  not 
reached  by  the  train  the  passenger  proposes  to  take,  nor  by  the 
train  with  which  such  train  makes  connection  at  an  intermediate 
junctional  point,  the  carrier  even  after  selling  the  ticket  has  the 
right  to  decline  to  check  the  baggage  through  and  to  require 
the  passenger  to  recheck  his  baggage  at  such  intermediate  junc- 
tional point,  provided  the  circumstances  of  the  situation  are  such 
as  to  render  such  a  regulation  a  reasonable  one  for  its  conven- 
ient handling  of  the  baggage. 

"(7)  Error  of  the  presiding  judge  in  refusing  the  defendant's 
second  request  to  charge,  which  was  as  follows :  *A  carrier  has 
the  right  to  insist  that  the  passenger  accompany  his  baggage  on 
the  same  train  from  initial  point  to  destination,  and  if  the  pas- 
senger's trip  calls  for  such  a  lay-over  as  to  impose  upon  the 
carrier  the  duty  of  a  warehouseman,  the  carrier  has  the  right  to 
require  the  passenger  to  check  his  baggage  to  such  lay-over  point 
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and  recheck  it  upon  departure  of  the  connecting  train  to  his 
destination.'  Specifications:  Said  request  contained  correct 
principles  of  law  applicable  to  the  case. 

**(8)   Error  of  the  presiding:  judge  in  modifying  tjie  defend- 
ant's third  request  to  charge.    The  request  was  as  follows:    *If 
a  passenger  proposes  to  take  a  train,  which,  by  the  ordinary  and 
reasonable   schedule  of  the  company,   does  not  connect  at  an 
intermediate  junctional  point  with  a  train   for  his  destination, 
necessitating  a  lay-over  at  such   junctional   point   of   sufficient 
length  of  time  to  impose  upon  the  carrier  the  duty  of  a  ware- 
houseman during  the  interval,  he  has  no  right  to  demand  that 
his  baggage  be  checked  through  to  his  destination.'    The  modi- 
fication was  as  follows:    *I  charge  you  that,  and  I  charge  you 
further  that,  while  this  is  a  good  law,  that  if  they  do  sell  a  ticket 
to  any  point  and  that  ticket  is  paid  for,  then  it  is  their  duty  to 
check  the  passenger's  baggage  from  the  point  where  he  bought 
the  ticket  to  the  point  to  which  it  was  purchased.'     Specifica- 
tions of  error:    (1)  The  contract  of  carriage  evidenced  by  the 
ticket  implies  a  contract  to  transport  the  baggage  of  the  pas- 
senger from  the  initial  point  to  the  point  of  destination,  but  not 
necessarily  to  check  his  baggage  from  such  point  to  such  point. 
(2)  When  the  destination  is  a  point  not  reached  by  the  train 
the  passenger  purposes  to  take,  nor  by  the  train  with  which 
such  train  makes  connection   at  an  intermediate  junctional  point, 
the  carrier,  even  after  selling  the  ticket,  has  the  right  to  decline 
to  check  the  baggage  through  and  to  require  the  passenger  to 
recheck  his  baggage  at  such  intermediate  point,  provided  the 
circumstances  of  the  situation  are  such   as   to  render   such   a 
regulation  a  reasonable  one  for  its  convenient  handling  of  the 
baggage. 

"(9)  Error  of  the  presiding  judge  in  refusing  the  defendant's 
fourth  request  to  charge.  The  request  was  as  follows:  'The 
remedy  for  willfully  refusing  to  check  baggage  under  section 
2166,  vol.  1,  Code  Laws  1902,  is  exclusive,  and  under  it  the 
defendant,  if  guilty,  is  only  liable  to  a  forfeiture  of  $10,  to  be 
collected  in  the  manner  prescribed  in  section  2207.'  Specifica- 
tions: The  said  request  contained  a  correct  principle  of  law 
applicable  to  the  case. 

"(10)  Error  in  refusing  defendant's  motion  for  a  new  trial 
upon  the  ground  that  there  was  no  evidence  of  a  willful  or 
malicious  tort  or  of  such  a  tort  as  warranted  the  infliction  of 
punitive  damages." 

We  will  now  examine  the  exceptions,  which  are  reduced  to 
seven,  in  their  order : 

1.  The  defendant  issued  a  ticket  to  the  plaintiff  on  the  19th 
of  September,  1902,  from  Abbeville  to  Greenwood,  and  for  this 
ticket  received  the  compensation  fixed  by  statute.  It  makes  no 
difference  whether  this  was  a  gratuitous  act  on  the  part  of  the 
defendant  or  not ;  it  was  its  contract  for  carriage  of  the  plaintiff 
irom  Abbeville  to  Greenwood,  and  it  was,  therefore,  in  the 
power  of  the  plaintiff  to  force  the  defendant  to  comply  with  its 
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said  contract,  and  when  the  plaintiff  requested  a  check  for 
transportation  of  a  trunk  in  good  shipping^  order,  the  railroad 
corporation  was  bound  to  redeliver  such  bagfpag^e  upon  the  sur- 
render of  its  check.  See  section  2106,  vol.  1,  Code  Laws  1902. 
It  is  no  part  of  the  business  of  the  courts  to  consider  moral 
oblig^ations  when  a  positive  requirement  of  the  law  lays  down 
the  duty  of  both  passenger  and  carrier.  The  moment,  there- 
fore, the  defendant  issued  its  ticket  to  the  plaintiff,  then  and 
there  it  became  bound  to  issue  its  check  for  the  bag:g:ag:e  of  the 
passenger  from  Abbeville  to  Greenwood.  It  was  no  longer  an 
implied  contract,  it  became  an  expressed  contract.  This  ex- 
ception is,  therefore,  overruled. 

2.  I  am  at  a  loss  to  understand  any  regulation  adopted  by 
the  defendant  in  regard  to  checking  the  baggage  of  the  plain- 
tiff, for  the  statute  has  spoken  and  it  is  the  duty  to  obey  the  law 
as  it  is  written,  rather  than  for  *the  defendant  to  attempt  to  set 
up  some  regulation  of  its  own  in  contravention  of  its  statutory 
duty.    This  exception  is  overruled. 

3.  There  is  nothing  in  this  proposition  of  the  defendant  If 
the  defendant  sees  proper  to  carry  the  baggage  of  the  plaintiff 
in  another  train  than  that  by  which  the  plaintiff  is  carried  to  his 
destination,  no  objection  can  be  made,  provided  the  baggage  is 
delivered  at  the  time  the  passenger  reaches  his  destination.  This 
exception  is  overruled. 

4.  Wantonness  largely  enters  into  a  conscious  failure  to  ob- 
serve due  care.  Pickens  v,  R.  R.,  54  S.  C.  505,  32  S.  E.  567, 
where  it  is  said:  "The  element  which  distinguishes  actionable 
negligence  from  criminal  wrong  or  willful  tort,  is  inadvertence 
on  the  part  of  the  person  causing  the  injury.  He  may  advert  to 
the  act  of  omission  of  which  he  is  guilty,  but  he  cannot  advert 
to  it  as  a  failure  of  duty;  that  is,  he  cannot  be  conscious  that 
it  is  want  of  ordinary  care,  without  subjecting  himself  to  the 
charge  of  having  inflicted  a  willful  injury,  because  one  who  is 
consciously  guilty  of  want  of  ordinary  care  is,  by  implication  of 
law,  chargeable  with  an  intent  to  injure,  malice  being  but  the 
'willful  doing  of  a  wrong  act'  *  *  *  negligence  and  will- 
fulness are  opposites  of  each  other.  They  indicate  radically 
different  mental  states.  The  distinction  between  negligence  and 
willful  tort  is  important  to  be  observed,  not  only  to  avoid  a 
confusion  of  principles,  but  it  is  necessary  in  determining  the 
question  of  damages,  since  in  case  of  an  injury  by  the  former, 
damages  can  only  be  compensatory ;  while  in  the  latter  they  may 
also  be  punitory,  vindictive  or  exemplary."  This  exception  must 
be  overruled. 

5.  It  is  quite  true  that  the  remedy  for  refusal  to  check  bag- 
gage as  prescribed  by  section  2166  of  the  Civil  Code  of  1902 
provides  a  suit  for  a  penalty,  yet  it  is  not  exclusive.  This  sec- 
tion 2166  does  state  that  a  person  guilty  of  the  same  shall  forfeit 
$10  for  each  offense,  yet  section  2207  of  the  Code  provides  that: 
**In  case  of  all  fines  or  forfeitures  provided  for  or  prescribed  in 
tliis  chapter,  such  fines  or  forfeitures  shall  be  collected  by  an 
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action  to  be  brought  in  the  name  of  the  state  a^inst  the  of- 
fendingf  person  or  corporation  in  any  court  of  competent  juris- 
diction, by  the  Attorney  General  of  this  state  or  the  solicitor 
of  the  court  in  which  the  offense  is  in  whole  or  in  part  com- 
mitted." Section  2166  provides  for  no  remedy  to  the  person 
injured  and  whose  rig^hts  have  been  invaded;  it  is  like  all  other 
criminal  statutes.  A  man  may  be  punished  by  a  prosecution  by 
the  state  for  an  assault  and  battery,  yet  the  person  injured  by 
such  assault  and  battery  has  his  action  on  the  civil  side  of  the 
court.  McDaniel  v.  Monroe,  63  S.  C.  312,  41  S.  E.  456.  But 
section  2208  of  the  chapter  of  the  Code  we  are  considering^ 
states:  "This  chapter  f which  embraces  sections  2166  and  2207] 
shall  not  be  so  construed  as  to  waive  or  affect  the  ri^ht  of  any 
person  injured  by  the  violation  of  any  law  in  regfard  to  rail- 
road corporations  from  prosecuting;  or  proceeding^  for  his  pri- 
vate damag^es  in  any  manner  allowed  by  law.  But  the  remedies 
hereby  g^iven  the  persons  injured  shall  be  reg^arded  as  cumula- 
tive to  anv  and  all  the  remedies  now  g^iven  by  or  existing^  at  law 
ag^ainst  railroad  corporations."  Kamitsky  v.  R.  R.  Co.,  25  S.  C. 
53.  The  case  of  Ross  v.  R.  R.,  33  S.  C.  478,  12  S.  E.  101,  can- 
not be  used  for  the  purpose  sug^gfested  by  the  appellant,  for  the 
statute  of  this  state  regfulatingf  condemnation  proceeding's  against 
railroads  provides  a  remedy  by  its  very  terms  in  favor  of  all 
private  rigfhts  invaded  by  the  railroads  in  securing'  rights  of 
way.  Of  course,  it  is  exclusive,  and  so  would  section  2166 
have  been  if  it  had  provided  a  remedy  for  the  person  aggrieved. 
This  exception  is  overruled. 

6.  We  do  not  think  that  the  circuit  judge  committed  error 
when  he  refused  a  new  trial,  as  he  did,  because  there  was  evi- 
dence which  tended  to  show  that  the  action  of  the  defendant 
was  both  willful  and  malicious.  It  is  true  there  was  a  conflict 
of  testimony,  but  the  jury  solved  the  doubt  in  favor  of  the 
plaintiff's  showing.     This  exception  is  overruled. 

The  members  of  this  court  being  equally  divided  in  opinion, 
the  judgment  of  the  circuit  court  stands  affirmed. 


Carpenter  v,  Baltimore  &  O.  R.  Co. 

(Superior   Court   of   Delaware,    New   Castle,   Feb.   23,    1906.) 

[64   Atl.    Rep.   252.] 

Carriers — Definition.* — A  common  carrier  is  one  who  undertakes 
as  a  public  employment  the  transportation  of  ffoods  for  persons 
generally  froiti  place  to  place,  to  be  delivered  at  the  place  appointed, 

*For  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  common  carriers,  see  Affee  &  Co.  zk  Louisville  &  N.  R.  Co. 
(Ala.).  18  R.  R.  R.  129,  41  Am.  &  Enj?.  R.  Cas.,  N.  S.,  129  (a  railroad, 
which  serves  business  houses  located  alonj?  a  spur  track  by  deliverinj? 
to  them  cars  of  freight  and  cars  to  be  freighted  and  shipped,  is  a 
common  carrier  with  respect  to  the  use  it  makes  of  the  track);  note, 
2  Am.  &  Eng.  R.  Cas.,  N.  S.,  566  (railroads) ;  Pullman  Palace-Car  Co. 
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for  hire  or  reward,  and  with  or  without  a  special  a^eemcnt  as  to 
price. 

Same — Care  Required — Extent  6f  Liability.f — A  common  carrier  is 
bound  to  exercise  the  strictest  care  and  to  deliver  safely  at  their 
destination  the  jjoods  intrusted  to  him  and  in  this  respect,  he  is  an 
insurer  of  the  floods,  so  that  if  they  are  lost  or  destroyed,  except  by 
the  act  of  God  or  a  public  enemy,  nothinf?  will  excuse  him. 

Same — Act  of  God4 — An  act  of  God  which  will  excuse  a  common 
carrier  for  loss  of  Roods  is  such  an  inevitable  accident  as  cannot  be 
prevented  by  human  care,  skill,  or  foresight,  but  results  from  natural 
causes,  such  as  lif^htning,  tempests,  floods,  etc. 

Same — Negligence  of  Shipper — Natural  Wear  and  Tear.§ — A  com- 
mon carrier  is  not  responsible  for  a  loss  or  injury  occasioned  by  bad 
or  imperfect  packing,  or  other  carelessness  or  negligence  of  the 
shipper,  or  for  ordinary  wear  and  tear  of  the  goods  in  the  course  of 
transportation,  or  for  any  inherent  natural  infirmity  or  tendency  to 
damage,  depreciation,  or  decay,  etc. 

Same — Injury  to  Goods — Measure  of  Damages.!! — Where  goods 
are  injured  under  such  circumstances  as  to  render  the  common  carrier 
liable,  the  measure  of  damages  is  the  diflFerence  between  the  value  of 
goods  and  their  damaged  state  and  what  would  have  been  their  value 
if  delivered  in  good  order. 

Same — Limitation  of  Liability — ^Validity  of  Contract^ — A  contract 
fairly  made  between  a  shipper  and  a  common  carrier,  whereby,  in 
consideration  of  a  reduced  rate  of  freight,  it  is  agreed  that  in  case  of 
loss  or  injury  the  carrier  shall  be  liable  only  to  the  extent  of  an 
agreed  valuation  of  the  goods,  is  valid. 

Same. — A  common  carrier  cannot  relieve  himself  from  any  part  of 
his  common-law  liability  for  the  loss  or  destruction  of  property  car- 
ried by  him,  except  by  express  or  implied  contract  with  the  shipper. 

Same— Special  Agreement — Burden  of  Proof.** — When  a  common 
carrier  claims  the  benefit  of  a  special  agreement  limiting  liability  for 
loss  of  goods,  the  burden  is  on  the  carrier  to  prove  the  special  agree- 
ment.   

V.  Lawrence  (Miss.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  59;  East  Omaha 
St.  R.  Co.  V.  Godola  (Neb.),  7  Am.  &  Eng.  R.  Cas.,  N.  S.,  300  (street 
railways). 

tSee  foot-notes  appended  to  Louisville  &  N.  R.  Co.  v.  Smitha 
(Ala.),  19  R.  R.  R.  775,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  775. 

tSee  foot-notes  appended  to  Alabama  Great  So.  R.  Co.  v.  Quarlcs 
&  Couturie  (Ala.),  19  R.  R.  R.  69,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  69. 

§For  the  authorities  in  this  series  on  the  subject  of  the  effect  of  the 
shipoer's  negligence  on  the  liability  of  the  carrier,  see  foot-notes 
appended  to  Louisville  &  N.  R.  Co.  v.  Smitha  (Ala.),  19  R.  R.  R.  T75, 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  775. 

II For  the  authorities  in  this  series  on  the  question  what  are  the 
elements  and  measure  of  the  damages  recoverable  for  delay  in  carry- 
ing or  delivering,  and  for  loss  of  or  injury  to.  freight,  see  foot-note 
appended  to  Weston  z'.  Boston  &  M.  R.  R.  (Mass.),  19  R.  R.  R.  718. 
42  Am.  &  Eng.  R.  Cas.,  N.  S.,  718;  Wall  v.  Atlantic  Coast  Line  R.  R- 
(S.  Car.),  19  R.  R.  R.  .3.32,  42  Am.  &  Eng.  R.  Ca.s..  N.  S..  332;  Wesner 
&  White  Mfg.  Co.  v.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  19  R.  R.  R- 
342,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  342;  foot-notes  appended  to  Bour- 
land  V.  Choctaw,  etc.,  Ry,  Co.  (Tex.\  19  R.  R.  R.  61,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  61 ;  Chicago,  B.  &  Q.  Ry.  Co.  v.  Todd  (Neb.),  19  R. 
R.  R.  113,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  113;  foot-note  appended  to 
Central  of  Ga.  Rv.  Co.  v.  Chicago  Portrait  Co.  (Ga.),  18  R.  R.  R.  85,41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  85. 

llSee  foot-notes  appended  to  Atlantic  Coast  Line  R.  Co.  r.  Dexter 
(Fla.\  19  R.  R.  R.  787,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  787. 

**See  foot-notes  appended  to  .Atlantic  Coast  Line  R.  Co.  r.  Dexter 
(Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  787;  foot-notes 
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Same — Requisites  of  Agreementtt — If  an  allcRcd  special  agreement 
between  a  carrier  and  shipper,  limiting:  the  liability  of  carrier  for  loss 
of  or  injury  to  the  Roods,  is  in  writinjf,  it  must  be  expressed  in  such 
manner  as  to  be  understood  by  a  person  of  ordinary  intelligence,  and 
if  not  so  expressed  it  must  have  been  shown  to  have  been  explained 
tc  the  shipper,  so  as  to  enable  him  to  understand  it. 

Same — Injury  to  Goods — Injury  after  Transit. — In  an  action  afl:ainst 
a  carrier  for  damafs^es  to  property,  plaintiff  could  not  recover  for  any 
injury  to  the  property  or  depreciation  in  its  value  after  it  had  arrived 
at  its  destination  and  he  had  refused  to  accept  it. 

Action  by  Berte  E.  Carpenter  ag^ainst  the  Baltimore  &  Ohio 
Railroad  Company.    Judgement  for  plaintiff. 

Arg^ued  before  Lore,  C.  J.,  and  Spruance  and  Boyce,  JJ. 

Horace  G.  Knowles,  for  plaintiff. 

Andrew  E.  Sanborn  and  John  IV,  Huxley,  for  defendant. 

Spruance,  J.  (charg^in^  the  jury).  This  action  is  broug^ht  by 
the  plaintiff,  Berte  E.  Carpenter,  against  the  defendant,  the 
Baltimore  &  Ohio  Railroad  Company,  a  corporation  of  the  state 
of  Maryland,  to  recover  damages  for  the  alleged  injury  or  de- 
struction, through  the  negligence  of  the  defendant  company,  of 
a  piano  shipped  by  the  Piedmont  Feed  &  Ice  Company  actiQg 
as  the  plaintiff's  agent,  from  Piedmont,  W.  Va.,  to  the  plaintiff, 
in  Wilmington,  Del.  It  is  not  disputed  that  the  piano,  with 
certain  other  articles  of  household  itumiture,  numbering  in  all 
over  80  pieces,  was  shipped  as  aforesaid  on  November  12,  1902, 
and  that  at  the  time  of  said  shipment  a  bill  of  lading  or  shipping 
receipt  was  delivered  by  the  defendant  company  to  said  ice  and 
coal  company,  which  was  afterwards  transmitted  by  mail  by 
said  last-mentioned  company  to  the  plaintiff  in  Wilmington,  and 
that  the  plaintiff  in  Wilmington  on  November  24,  1902,  paid  to 
the  defendant  the  freight  on  said  shipment  amounting  to  $19.50. 
The  plaintiff  claims  that  the  said  piano  was  properly  cased  and 
placed  in  a  car  of  the  defendant  company  at  Piedmont,  and  that 
at  the  time  of  its  shipment  it  was  in  good  condition,  and  that 
upon  its  arrival  in  Wilmington  it  was  found  to  be  so  broken  and 
injured  as  to  be  of  no  value,  and  he  therefore  refused  to  accept 
or  receive  the  same,  and  he  now  claims  as  his  damages  the  sum 
of  $270. 

appended  to  Kibby  v.  Michigan  Cent.  R.  Co.  (Mich.),  19  R.  R.  R. 
757,  42  Am.  &  En^.  R.  Cas.,  N.  S.,  757;  Kansas  City,  etc.,  R.  Co.  v. 
Heard  (Miss.),  19  R.  R.  R.  755,  42  Am.  &  EnR.  R.  Cas.,  N.  S.,  755; 
foot-notes  appended  to  Michaels  v.  Adams  Express  Co.  (N.  J.),  19 
R.  R.  R.  341.  42  Am.  &  EnR.  R.  Cas.,  N.  S.,  341;  foot-notes  appended 
to  Nashville,  etc.,  Ry.  v.  Stone  &  Haslett  (Tenn.),  18  R.  R.  R.  88,  41 
Am.  &  Enj?.  R.  Cias.,  N.  S.,  88. 

ttFor  the  authorities  in  this  series  on  the  question  whether  the 
shipper's  mere  acceptance  of  a  contract  of  shipment  includes  his 
assent  to  its  terms,  see  foot-notes  appended  to  Atlantic  Coast  Line 
R.  Co.  V.  Dexter  (Fla.),  19  R.  R.  R.  787,  42  Am.  &  EnR.  R.  Cas.. 
N.  S.,  787;  foot-notes  appended  to  Frasier  v.  Charleston  &  W.  C.  Ry. 
Co.  (S.  Car.),  19  R.  R.  R.  768,  42  Am.  &  Enj?.  R.  Cas.,  N.  S.,  768; 
foot-notes  appended  to  Nashville,  etc.,  Ry.  v.  Stone  &  Haslett  (Tenn.), 
18  R.  R.  R.  88,  41  Am.  &  EnR.  R.  Cas.,  N.  S.,  88. 
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It  is  admitted  that  the  defendant  company  is,  and  was  at  the 
time  of  said  shipment,  a  common  carrier.  "A  common  carrier 
is  one  who  undertakes  and  exercises,  as  a  public  employment, 
the  transportation  or  carriage  of  goods  for  persons  generally, 
from  place  to  place,  whether  by  land  or  by  water,  and  to  deliver 
them  at  the  place  appointed,  for  hire  or  reward,  and  with  or 
without  a  special  agreement  as  to  price."  McHenry  v.  P.,  W.  & 
B.  R.  R.  Co.,  4  Har.  448.  "A  common  carrier  is  bound  to  ex- 
ercise the  strictest  care,  and  to  deliver  safely  at  their  place  of 
destination  the  goods  entrusted  to  him.  He  is  regarded  by  the 
law  in  the  light  of  an  insurer;  and,  in  case  goods  are  injured, 
lost,  or  destroyed,  nothing  will  excuse  or  discharge  him  but  the 
act  of  God  or  of  the  public  enemies.  By  the  act  of  God  is  meant 
such  inevitable  accident  as  cannot  be  prevented  by  human  care, 
skill,  or  foresight,  but  results  from  natural  causes,  such  as  light- 
ning and  tempest,  floods,  inundation,"  etc.  "This  rule  of  the  com- 
mon law  has  been  spoken  of  as  severe  and  rigorous;  but,  like 
most  of  the  principles  of  the  common  law,  it  is  founded  in 
wisdom  and  dictated  by  sound  policy.  The  exigencies  of  society 
require  the  adoption  of  the  rule.  Men  engaged  in  the  various 
business  transactions  of  life  are  obliged  from  necessity  to  en- 
trust common  carriers  with  their  goods.  If  such  carriers  are 
to  be  excused  from  all  loss,  destruction  of,  or  injury  to  goods,  in 
case  it  be  shown  that  they  have  used  due  care,  precaution,  or 
attention,  the  party  employing  them  could  never  show  the  want 
of  such  care,  unless  he  had  an  agent  to  accompany  his  goods 
during  the  whole  time  occupied  in  their  transportation.  The 
carrier  might  at  all  times  by  fraud  and  collusion,  or  by  means  of 
his  own  agents  or  servants,  throw  the  burden  of  proof  upon  the 
owner  or  consignee  of  goods,  by  making  out  a  statement  of 
facts,  which,  although  untrue  in  itself,  would  show  the  exercise 
of  ordinary  care  and  diligence.  Therefore,  in  actions  against 
common  carriers,  founded  on  their  ordinary  liability  for  the 
loss  of  goods,  the  inquiry  is,  not  whether  the  carrier  has  used 
due  care  or  been  guilty  of  negligence,  but  whether  he  can  show 
that  the  loss  happened  by  inevitable  accident  or  by  public  ene- 
mies." McHenry  v.  P.,  W.  &  B.  R.  R.  Co.,  4  Har.  449;  Penne- 
will  V.  Cullen,  5  Har.  241 ;  Reed  v.  P.,  W.  &  B.  R.  R.  Co.,  3 
Houst.  206;  Klair  v,  Wilm.  Steamboat  Co.,  4  Pennewill  53,  54 
Atl.  694. 

The  above-stated  rule  of  law  as  to  the  liability  of  the  carrier 
is  subject  to  certain  qualifications,  as,  for  example,  the  carrier  is 
not  held  responsible  for  loss  or  injurv  occasioned  by  bad  or 
imperfect  packing  or  other  carelessness  or  negligence  of  the 
shipper,  or  for  ordinary  wear  and  tear  and  chafing  of  the  goods 
in  the  course  of  their  transportation,  or  for  their  ordinary  loss 
of  deterioration  in  quantity  or  quality,  or  for  any  inherent  natural 
infirmity  or  tendency  to  damage,  depreciation,  or  decay,  etc. 
Traux  v.  P.,  W.  &  B.  R.  R.  Co.,  3  Houst.  245 ;  Klair  v.  Wil- 
mington Steamboat  Co.,  4  Pennewill  52,  54  Atl.  694.  Where 
goods  are   injured   during   transportation,   under   such   circum- 
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stances  as  to  render  the  common  carrier  liable,  the  measure  of 
damages  is  the  difference  between  the  value  of  the  ^oods  in 
their  damaged  state  and  what  would  have  been  their  value  if 
delivered  in  good  order,  unless  there  was  a  special  agreement 
between  the  parties  fixing  some  other  mode  for  the  ascertain- 
ment of  such  damages.  Where  there  is  a  contract  fairly  made 
between  the  shipper  and  the  common  carrier,  whereby,  in  con- 
sideration of  a  reduced  rate  of  freight,  it  is  agreed  that  in  case 
of  loss  or  injury  the  carrier  shall  be  liable  only  to  the  extent  of 
an  agreed  valuation  of  the  goods,  such  contract  is  valid  and 
will  operate  as  a  limitation  upon  the  liability  of  the  carrier. 
Hart  z/.  Penna.  R.  R.  Co.,  112  U.  S.  331,  S  Sup.  Ct.  151,  28  L. 
Ed.  717;  Balto.  &  Ohio  R.  R.  Co.  v.  Doyle  (United  States  Cir- 
cuit Court  of  Appeals  for  Third  Circuit,  March  Term,  1904) 
142  Fed.  669. 

It  is  claimed  by  the  defendant  company  that  such  a  contract 
was  made  between  it  and  the  shipper,  whereby  its  liability  was 
limited  to  $5  per  100  pounds  of  the  goods  transported  by  it, 
and  as  the  weight  of  the  piano  was  proved  to  be  about  800 
pounds,  the  defendant  claims  that  the  plaintiff  cannot  in  any 
event  recover  more  than  $40.  The  plaintiff  denies  that  there  was 
any  contract  or  agreement,  express  or  implied,  between  the  ship- 
per and  the  railroad  company  touching  the  reduction  of  the 
valuation  of  the  goods  or  the  liability  of  the  company  in  case 
of  loss  or  injury;  and  he  insists  that  the  only  special  agree- 
ment between  the  shipper  and  the  company  touching  said  goods 
was  that  they  should  go  by  the  local  or  slow  freight  line,  on 
which  the  freight  charge  was  less  than  on  the  through  or  fast 
freight  line.  If  a  special  contract  was  made  between  the  ship- 
per and  the  defendant,  whereby  the  liability  of  the  latter  was 
limited  in  amount,  as  claimed  by  it,  then  the  plaintiff  would  not 
be  entitled  to  recover  damages  exceeding  $5  per  100  pounds 
weight  of  the  property  injured  or  destroyed,  with  interest: 

Upon  the  face  of  the  said  bill  of  lading  or  shipping  receipt  is 
the  following  written  in  ink :  "Rel  Val  500  per  cwt."  It  is  upon 
this  that  the  defendant  chiefly,  if  not  entirely,  relies  to  prove  said 
special  contract  or  agreement.  The  defendant  claims  that  the 
acceptance  by  the  shipper  of  the  said  bill  of  lading  so  marked 
was  of  itself  a  consent  or  agreement  on  his  part  to  limit  the 
liability  of  the  defendant  as  above  stated.  A  common  carrier 
cannot  relieve  himself  of  any  portion  of  his  common-law  liability 
for  the  loss  or  destruction  of  property  carried  by  him,  unless  by 
express  or  implied  contract  with  the  shipper.  Whenever  a  com- 
mon carrier  claims  that  he  has  by  special  agreement  been  re- 
leased by  the  shipper  from  the  operation  of  the  before-mentioned 
common-law  rule  for  the  ascertainment  of  damages  in  case  of 
loss  or  injury  to  goods  transported,  it  is  incumbent  on  the  carrier 
to  prove  such  special  agreement  to  the  satisfaction  of  the  jury, 
and  upon  failure  so  to  do  the  said  common-law  rule  prevails. 
If  such  alleged  special  agreement  is  in  writing,  it  must  be  ex- 
pressed in  such  manner  and  form  as  to  be  understood  by  a  per- 
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son  of  averag^e  intellig^ence ;  or,  if  not  so  expressed,  it  must  be 
shown  to  have  been  explained  to  the  person  to  be  bound,  unless 
such  person  himself  had  such  knowledg^e  of  the  subject  as  would 
enable  him  to  understand  the  meaning^  of  the  writing^.  "Save 
under  very  exceptional  circumstances,  before  a  shipper  can  be 
bound  by  a  condition  or  regulation  in  the  bill  of  lading  limiting; 
liability  of  which  he  has  not  actual  knowledge,  it  must  positively 
and  particularly  be  brought  to  his  attention."  Balto.  &  Ohio  R. 
R.  Co.  v.  Doyle,  supra,  citing  The  Majestic,  166  U.  S.  375,  17 
Sup.  Ct.  597,  41  L.  Ed.  1039,  and  Calderon  v.  Atlas  S.  S.  Co., 
170  U.  S.  272,  18  Sup.  Ct.  588,  42  L.  Ed.  1033. 

We  submit  for  your  determination  the  question  whether  the 
shipper  understood  and  agreed  to  the  reduction  of  the  carrier's 
liability  as  claimed  by  it,  and  in  so  doing  you  should  take  into 
consideration  the  said  bill  of  lading  and  the  said  memorandum 
thereon,  and  also  all  the  other  evidence  before  you  bearing  upon 
the  question.  There  can  be  no  recovery  in  this  action  for  any 
injury  to  or  depreciation  in  the  value  of  the  piano  after  its 
arrival  in  Wilmington  and  the  refusal  of  the  plaintiff  to  accept 
it.  If  your  verdict  should  be  for  the  plaintiff,  you  may  allow 
interest  on  the  amount  you  assess  as  the  damages  of  the  plaintiff 
from  the  time  the  piano  arrived  in  Wilmington  and  was  tendered 
to  the  plaintiff. 

Verdict  for  plaintiff  for  $270. 


Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Ferguson. 

(Supreme   Court  of  Kansas,  July  6,   1906.) 
[86   Pac.    Rep.   471.1 

Carriers — Injury  to  Passengers. — Even  if  it  be  contributory  negli- 
jjfence  for  a  passenger  to  ride  within  the  vestibule  of  a  coach  in  a 
railway  train,  which  we  do  not  decide,  the  reckless  pushing;  or  jostling 
of  a  passenger  by  a  train  porter  which  causes  the  passenji^er  to  fall 
throufa^h  an  opening  in  the  vestibule  and  off  the  train  is  negliRcnce 
which  renders  the  railroad  company  liable  for  damages  resulting;  from 
such  fall. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Smith  County;  R.  M.  Pickler, 
Jud^e. 

Action  by  Joseph  Fer^son  against  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Judg:ment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  defendant  in  error  entered  a  passenger  train  of  the  plain- 
tiff in  error,  at  Esbon,  Jewell  county,  to  ride  as  a  passenger, 
having^  procured  a  ticket  for  his  passage  to  Lebanon,  the  next 
station,  about  six  miles  west.  The  stations  at  both  Esbon  and 
Lebanon  are  on  the  north  side  of  the  main  track.  At  Mankato, 
several  miles  to  the  east  of  Esbon;  is  the  nearest  station  which  is 
upon  the  south  side  of  the  main  track.     There  were  only  two 
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day  coaches,  desig^ned  for  the  carrying  of  passengers,  in  the 
train.  The  seats  in  these  two  coaches  were  all  occupied,  and 
some  passengers  were  standing  in  the  aisles  when  the  defendant 
in  error  with  several  other  passengers  entered  the  train.  The 
platforms  to  both  the  chair  car  and  the  smoker  were  vestibuled, 
and  while  riding  from  Esbon  to  Lebanon  the  defendant  in  error 
and  several  other  passengers  stood  on  the  platform  in  the  vesti- 
bule between  the  two  coaches,  the  defendant  in  error  leaning 
against  the  end  of  the  smoking  car  kt  the  side  of  the  door  to 
that  coach.  As  the  train  approached  quite  near  to  the  station  of 
Lebanon,  a  train  porter,  in  discharging  his  duty  to  assist  pas- 
sengers preparing  to  leave  the  train,  picked  up  a  grip  and  jostled 
against  tiie  defendant  in  error,  threw  him  out  of  his  balance,  and 
caused  him  to  fall  from  the  train,  through  the  open  vestibule  at 
the  end  of  the  smoker  on  the  south  side,  from  which  fall  he 
received  the  injuries  complained  of. 

The  jury  returned  the  following  questions  and  answers,  upon 
which  the  plaintiff  in  error  claims  that  it  is  entitled  to  a  re- 
versal of  the  judgment  in  this  case,  to  wit:  "(10)  Was  there 
room  on  the  chair  car  and  in  the  smoking  car  for  a  person  to 
sit  or  stand  in  this  train  while  going  from  Esbon  to  Lebanon? 
Ans.  Yes.  (11)  Could  not  the  plaintiff  have  stood  in  the  chair  car 
or  smoking  car  on  this  train,  while  going  from  Esbon  to  Leb- 
anon? Ans.  Yes.  (12)  Could  not  the  plaintiff  have  seen,  if  he 
had  looked,  that  the  vestibule  door  was  open,  if  it  was  open,  on 
the  south  side,  where  he  was  standing,  at  the  time  the  train  was 
nearing  Lebanon?    Ans.  Yes." 

M.  A.  Lozv,  W.  F.  Evans,  and  Paul  £.  Walker,  for  plaintiff 
in  error. 

D.  M.  Relihan  and  /.  T.  Reed,  for  defendant  in  error. 

Smith,  J.  (after  stating  the  facts).  We  do  not  think  these 
facts  entitle  the  plaintiff  in  error  to  a  reversal  of  the  judgment. 
While  the  plaintiff  below  might  have  seen,  if  he  had  looked, 
that  the  vestibule  door  was  open,  he  had  no  reason  to  suspect 
that  it  was  open.  It  was  the  duty  of  the  trainmen  to  keep  it 
closed  between  stations,  and  he  had  a  right  to  rely  upon  their 
performance  of  the  duty.  The  evidence  is  that  the  plaintiff  did 
not,  in  fact,  see  that  the  door  was  open.  On  the  other  hand, 
it  was  the  duty  of  the  porter  to  know  whether  or  not  the  door 
was  open,  and  he  is  conclusively  presumed  to  have  acted  with 
the  knowledge  he  should  have  possessed. 

The  jury  was  justified  in  believing  from  the  evidence  that  the 
porter,  knowing  the  door  was  open,  recklessly  pushed  or  jostled 
the  plaintiff  and  caused  him  to  fall  through  the  door  and  off  the 
train.  If  so,  the  negligence  of  the  porter  was  the  proximate 
cause  of  the  resulting  injuries,  and  if,  as  the  defendant  below 
contends,  the  plaintiff  was  guilty  of  negligence  in  riding  within 
the  vestibule  instead  of  within  a  coach,  which  we  do  not  decide, 
it  is  still  liable  for  such  negligence  of  the  porter. 

The  judgment  of  the  district  court  is  affirmed.  All  the  Jus- 
tices concurring. 
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(Supreme  Court  of  Tennessee,  June  19,   1906.) 

[94  S.  W.  Rep.  666.] 

Camera — ^Passengera — Railway    Postal    Clerk   as    Passenger.*— A 

railway  postal  clerk,  in  the  dischargee  of  his  duties  on  a  railroad,  is  a 
passenger. 

Same — Injury  to  Passenger — ^Negligence — Prima  Facie  Proof-f— A 
passenf3:er,  suin^  for  injuries,  establishes  a  prima  facie  case  of  negli- 
gence by  showing  the  derailment  of  the  train  and  the  consequent  in- 
jury. 

Same — Presumption  of  Negligence — Right  to  Rebut.t — The  pre- 
sumption of  negligence  on  the  part  of  a  carrier,  arising  from  the 
proof  of  an  injury  to  a  passenger  in  consequence  of  the  derailment 
of  the  train,  may  be  rebutted. 

Appeal — Verdict — Review. — The  court,  on  reviewing  a  verdict  based 
on  conflicting  evidence,  is  bound  to  accept  the  testimony  of  the 
successful  party  on  all  controverted  questions  of  fact. 

Carriers — Injuries  to  Passengers — Negligence — Speed  of  Tra]n4— 
The  fact  that  a  train  is  running  at  a  high  rate  of  speed  is  not  negli- 
gence, where  the  condition  of  the  track  and  roadbed  and  the  charac- 
ter of  the  engine  and  equipment  are  such  that  that  speed  may  be 
safely  maintained. 

Same — Nefi'ligence — Question  for  Jury. — Evidence  in  an  action 
against  a  carrier  for  injuries  sustained  by  a  passenger  in  consequence 
of  the  derailment  of  the  train  examined,  and  held  to  support  a  verdict 
of  negligence  on  the  part  of  the  carrier. 

Damages — Personal  Injury — Measure  of  Damages — Impairment  of 
Earning  Capacity — ^Deduction  for  Compensation  Received. — The  sal- 

*For  the  authorities  in  this  series  on  the  question  who  are,  and 
are  not,  passengers,  see  foot-notes  appended  to  Conroy  i\  Boston 
Elev.  Ry.  Co.  (Mass.),  19  R.  R.  R.  384,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
384:  foot-notes  appended  to  Chicago,  etc.,  R.  Co.  v.  Troye€  (Neb.), 
19  R.  R.  R.  350,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  350;  Robertson  v. 
Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R.  R.  R.  123,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  123;. foot-notes  appended  to  Chicago  Union  Traction 
Co.  V.  O'Brien  (III.),  19  R.  R.  R.  95,  42  .Am.  &  Eng.  R.  Cas.,  N.  S.. 
95;  McDonald  v.  Central  R.  Co.  (N.  J.),  19  R.  R.  R.  58,  42  Am.  &  Eng:. 
R.  Cas.,  N.  S.,  58;  foot-notes  appended  to  Chicago  &  A.  R.  Co.  r. 
Walker  (111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  596; 
Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R.  R.  R.  531,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  531. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the  fact 
that  one  of  its  passengers  is  injured,  see  foot-notes  appended  to 
Graf  V.  West  Jersey  &  S.  R.  Co.  (N.  J.),  19  R.  R.  R,  796,  42  Am.  k 
Eng.  R.  Cas.,  N.  S..  796;  foot-note  appended  to  Kansas  City,  etc., 
R.  Co.  V.  Nichols  (Miss.),  19  R.  R.  R.  330,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  330;  foot-notes  appended  to  Firebaugh  v.  Seattle  Elec.  Co. 
(Wash.).  19  R.  R.  R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  Omaha 
St.  Ry.  Co.  V.  Boesen  (Neb.),  19  R.  R.  R.  100,  42  Am.  &  Eng.  R.  Cas.. 
N.  S.,  100;  Louisville  &  N.  R.  Co.  v.  Board  (Ky.).  19  R.  R.  R.  51,  42 
Am.  &  Eng.  R.  Cas..  N.  S.,  51;  Paul  v.  Salt  Lake  City  R.  Co.  (Utah), 
19  R.  R.  R.  45,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  45. 

tSee  foot-note  appended  to  Chicago,  -etc.,  Ry.  Co.  v.  Wheeler 
(Kan.),  18  R.  R.  R.  145,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  145;  State  r 
United  Rvs.  &  Elec.  Co.  (Md.),  17  R.  R.  R.  624,  40  Am  &  Enj?.  R. 
Cas.,  N.  S.,  624;  foot-notes  appended  to  Chicago  &  W.  I.  R.  Co.  r. 
Newell  (111.),  15  R.  R.  R.  706,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  706. 
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ary  received  by  a  railway  mail  clerk  durinf^  the  time  he  was  in- 
capacitated for  work  by  reason  of  a  personal  injury  inflicted  by  the 
nej?liKence  of  another,  beinf?  a  gratuity  of  the  government,  cannot 
be  considered  in  determining  the  damages  in  consequence  of  the 
injury. 

Error  to  Circuit  Court,  Shelby  County;  Walter  Malone, 
Jud^e. 

Action  by  Reese  Porter  ag^ainst  the  Illinois  Central  Railroad 
Company.  There  was  a  jud^^ent  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

/.  H.  Watson,  for  plaintiff  in  error. 

Tim  £.  Cooper,  Charles  N:  Burch,  and  Albert  W.  Bi^gs,  for 
defendant  in  error. 

McAlister,  J.  The  plaintiff  below  was  in  the  employment 
of  the  United  States  in  the  capacity  of  a  mail  clerk,  and  was 
assi^ed  to  duty  on  a  fast  passeng^er  and  mail  train  known  as 
the  "Chicago  and  New  Orleans  Limited."  On  the  20th  of  Octo- 
ber, 1904,  he  sustained  serious  personal  injuries  in  consequence 
of  the  derailment  of  the  train  at  or  near  the  village  of  Tillatoba, 
Miss.  There  was  a  verdict  and  judgement  in  favor  of  the  plaintiff 
below  for  the  sum  of  $2,500,  from  which  the  company  appealed 
and  has  assi^ed  errors. 

The  first  assignment  is  that  there  is  no  evidence  to  support 
the  verdict  of  the  jury.  It  is  conceded  by  learned  counsel  on  the 
brief  that  the  derailment  of  a  train,  inflicting:  injuries  upon  a 
passenger,  makes  out  a  prima  facie  case  of  liability,  and  devolves 
upon  the  company  the  burden  of  proof  that  the  accident  was 
unavoidable,  even  by  the  exercise  on  its  part  of  the  utmost 
degree  of  care,  skill,  and  foresig^ht.  But  his  contention  is  that 
the  plaintiff  in  error  adduced  evidence  conclusively  showing 
that  the  accident  was  unavoidable,  and  not  the  result  of  any 
negligence  or  want  of  care,  skill,  or  foresight  upon  the  part  of 
the  company,  its  servants,  and  agents.  The  contention  of  learned 
counsel  is  that  the  accident  was  not  caused  by  the  high  rate  of 
speed  at  which  the  train  was  being  operated,  but  by  reason  and 
on  account  of  some  latent  defect,  which  caused  the  rear  wheels 
of  the  tender  of  the  second  engine  to  leave  the  track;  but  just 
what  this  defect  was  it  has  been  impossible  to  determine,  etc. 

The  record  reveals  that  at  the  time  of  the  accident  the  train, 
consisting  of  14  coaches,  drawn  by  two  engines,  was  running 
at  a  rate  of  70  miles  an  hour.  The  train  in  question  was  operated 
as  a  fast  mail  and  passenger  train,  and  was  especially  designed 
to  carry  with  the  utmost  expedition  the  United  States  mail 
between  the  points  designated. 

The  cause  of  the  accident  does  not  distinctly  appear  from  the 
record.  The  evidence  submitted  on  behalf  of  the  company  indi- 
cated that  the  track  was  in  good  condition,  that  the  engines, 
cars,  and  equipment  of  the  train  were  in  good  order,  and  that 
the  employees  of  Jhe  company  at  the  time  of  the  accident  were 
in  the  exercise  of  proper  care.     The  superintendent  of  the  de- 
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fendant  company  arrived  on  the  scene  of  the  accident  about  an 
hour  after  it  occurred,  and  states  that  when  he  arrived  he  found 
a  part  of  the  train  in  a  ditch.  There  were  two  cars  on  one  side 
of  the  track  badly  derailed,  and  one  of  them  turned  bottom 
side  up;  on  the  other  side  there  was  another,  badly  derailed. 
There  were  several  cars  off  the  track.  "My  recollection  is  five 
or  six  cars  were  standing^  on  the  track  that  were  not  derailed." 
The  first  manifest  evidence  of  the  derailment  showed  itself  at  a 
point  about  30  feet  south  of  the  north  switch  and  extended  for 
a  distance  of  2,500  feet  to  the  point  where  the  cars  were  ditched. 
The  indentations  on  the  ties  showed  that  one  pair  of  wheels  had 
first  left  the  track,  and  a  little  further  on  the  truck  left  the  track, 
and  then  a  little  further  on  the  truck  slued  around,  and  the 
cars  already  described  then  became  derailed.  According^  to  the 
witness,  two  wheels  of  the  front  truck  of  the  tender  on  the  second 
eng^ine  first  left  the  track,  which  was  soon  followed  by  the  truck 
itself,  and  then  the  truck  turned  around  and  caused  a  derail- 
ment of  the  cars. 

It  further  appears  from  the  record  that  the  accident  happened 
on  what  is  known  as  a  "reverse  curve,"  and  it  is  insisted  that 
it  was  ^ross  ne^li^ence  on  the  part  X)f  the  company  to  op)erate 
its  trains  at  such  a  hig^h  rate  of  speed  on  a  curve  of  that  char- 
acter. The  superintendent  testified  that  this  is  a  3-de^ee  curve, 
or  a  divergence  from  a  tangent  to  3  degfrees  of  a  circle  of  360 
deg^rees ;  that  it  was  not  much  of  a  curve ;  that  it  was  a  reverse ; 
that  it  runs  from  the  obverse  side  at  a  tang^ent  onto  the  reverse 
side ;  that  it  is  not  a  stiff  curve  by  any  means. 

The  plaintiff  testified  that  from  his  experience  in  the  service 
the  train  was  running^  at  not  less  than  70  miles  an  hour,  and 
that  the  train  was  nearly  two  hours  late ;  that  his  attention  was 
directed  to  the  speed  of  the  train  before  it  left  the  track;  that 
he  was  working^  at  the  letter  case ;  train  was  running  at  such  a 
rate  of  speed  on  the  reverse  curve  that  he  could  hardly  strike 
the  letter  box,  working  the  letters.  Plaintiff  testified  that  he 
had  never  seen  the  train  make  such  speed  as  that  over  a  reverse 
curve  like  that  at  Tillatoba.  He  further  testified  that  it  was  an 
unusually  sharp  curve  and  downg^rade ;  that  it  is  an  unusually 
sharp  curve,  and  there  is  no  downgfrade  worse  than  that  on  the 
road.  The  witness  further  testified  that  he  had  never 
known  the  train  to  run  so  fast  at  that  point  before ;  that  he  had 
known  it  to  run  as  fast  as  that  on  straight  stretches  of  track, 
but  never  that  fast  at  that  point. 

It  should  have  been  stated  that  at  the  time  of  the  accident  the 
train  was  proceeding^  south  towards  New  Orleans. 

The  plaintiff's  testimony  as  to  his  injuries  was  as  follows: 
"One  bone  in  my  left  arm  was  broken — that  was  the  principal 
surface  injury  at  the  time — and  I  had  wounds,  one  on  my  cheek, 
another  over  my  eye,  several  cuts  and  bruises  on  my  head,  and 
then  a  severe  bruise  and  abrasion  on  my  left  hip  and  on  each 
knee,  and  then  another  about  half  way  down  between  the  knee 
and  the  ankle,  and  a  number  of  small  cuts  and  bruises  all  over 
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the  surface  of  my  body.  The  car  was  reduced  to  splinters  almost, 
and  a  number  of  them  were  imbedded  in  my  flesh.  I  was  dis- 
abled for  a  period  of  five  months." 

PlaintifF  further  testified  that  prior  to  the  accident  he  enjoyed 
unusually  gfood  health  and  had  never  lost  any  time  from  sickness, 
but  that  since  the  accident  it  had  been  very  different ;  that  he  had 
fallen  off  in  weight  and  suffered  a  g^reat  deal  from  sleeplessness ; 
that  sometimes  he  would  only  sleep  an  hour  or  two  in  a  ni^ht, 
unless  he  was  under  the  influence  of  an  opiate.  At  the  time  of 
the  accident  he  was  in  Class  4A,  and  getting  a  salary  of  $1,200 
a  year. 

It  should  have  been  stated  that  the  superintendent  of  the  road 
also  testified  that  this  train  was  scheduled  at  39  miles  an  hour, 
including  stops,  and  that  at  the  time  of  the  accident  it  was  behind 
time.  This  witness  further  testified  that  the  company  did  not 
limit  its  men  in  speed  on  these  trains.  "If  a  train  is  late,  we  have 
confidence  in  our  enginemen,  and  we  say  to  them:  *Make  up 
as  much  of  that  time  as  in  your  judgment  you  consider  entirely 
safe.' " 

It  is  well  settled  that  a  railway  postal  clerk  in  the  discharge 
of  his  duties  on  a  railway  train  occupies  the  relation  of  a  pas- 
senger, and  his  rights  are  to  be  determined  by  the  rules  of  law 
applicable  to  that  relation.  B.  &  O.  R.  R.  Co.  z\  State  (Md.)  18 
Atl.  1107,  6  L.  R.  A.  706,  20  Am.  St.  Rep.  454;  Arrowsmith  v. 
Railroad  Co.  (C.  C.)  57  Fed.  165;  N.  Y.,  etc.,  R.  R.  Co.  v, 
Seybolt,  18  Am.  &  Eng.  Ry.  Cas.  162  (95  N.  Y.  562)  ;  Gleeson  z/. 
Va.  Midland  R.  R.,  140  U.  S.  435,  11  Sup.  Ct.  859,  35  L.  Ed. 
458 

In  Railway  v,  Kuhn,  107  Tenn.  112,  64  S.  W.  203,  it  was  said: 
"All  the  law  required  of  the  plaintiff  in  the  first  instance  was 
to  show  that  the  defendant  was  a  common  carrier,  that  he  was 
its  lawful  passenger,  and  that  the  injury  sued  for  was  caused  by 
the  derailment  and  overturning  of  the  coach  in  which  he  was 
traveling.  That,  without  more,  was  sufficient  to  constitute  a 
prima  facie  case  of  actionable  negligence  on  the  part  of  the  de- 
fendant; and  to  rebut  the  presumption  of  negligence  arising 
from  proof  of  these  facts  it  was  incumbent  on  the  defendant  tO 
prove  that  it  had  done  all  within  its  power  to  avoid  a  disaster  of 
that  kind.''  The  presumption  is  not  conclusive,  however,  but 
may  be  rebutted  by  showing  that  the  injury  arose  from  ^n  un- 
avoidable accident,  or  an  occurrence  which  could  not  have  been 
prevented  by  the  highest  applicable  degree  of  care  and  fore- 
sight. 

The  uncontradicted  evidence  on  the  record  is  that  at  the  time 
the  train  was  derailed  it  was  running  over  a  reverse  curve  at  a 
speed  of  70  miles  an  hour.  It  is  true  liability  cannot  be  based 
simply  upon  the  rate  of  speed.  As  said  by  Mr.  Elliott,  in  his 
work  on  Railroads  (volume  4,  §  1589),  as  follows:  "The  speed 
at  which  trains  are  run  is,  as  a  general  rule,  a  matter  to  be  de- 
termined by  the  railroad  company ;  and  where  there  is  no  statute 
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or  municipal  ordinance,  it  is  very  seldom  indeed  that  a  charg^e 
of  negligfence  can  be  successfully  maintained  upon  evidence  that 
the  rate  of  speed  was  very  gfreat."  There  may,  however,  be 
peculiar  circumstances  involved  in  a  particular  case  which  will 
justify  the  conclusion  that  there  was  neg^lig^ence  in  running^  at  a 
hig^h  rate  of  speed;  but  it  would  require  peculiar  circtmistances 
or  conditions  to  make  the  rate  of  speed  an  element  of  neglig^ence. 
Railroad  Co.  v.  Winters,  85  Tenn.  240,  1  S.  W.  790;  Railroad 
Co.  V.  Milam,  9  Lea,  223;  Fitch  v.  Railroad  Co.,  3  Tenn.  Cas. 
676. 

The  proof  shows  that  the  defendant  company  was  accustomed 
to  run  this  train  at  the  rate  of  70  miles  an  hour  over  liiat  portion 
of  its  road,  and  that  the  exigencies  of  its  business  in  the  carriage 
of  its  passengfers  and  the  transmission  of  the  government  mail 
required  the  hig^hest  speed  attainable  within  the  limits  of  reason- 
able prudence  and  safety.  The  company  in  this  case  has  oflfered 
no  explanation  of  the  derailment  of  its  train,  but  has  soug^ht  to 
counteract  the  presumption  of  neg^lig^ence  arising^  from  the  ac- 
cident by  proof  that  it  had  exercised  proper  care  in  the  selection 
of  its  employees,  that  its  road  was  in  good  order,  and  that  its 
equipment  was  perfect.  It  further  offered  evidence  tending  to 
show  a  very  efficient  system  of  inspection  both  of  its  roadbed 
and  track,  as  well  as  of  its  engines,  cars,  and  running  gear. 

The  question  still  remains  whether  the  company  exercised  rea- 
sonable prudence  in  operating  its  train  at  such  a  high  rate  of 
speed  at  the  particular  locality  where  the  accident  happened. 
The  testimony  of  the  plaintiff  is  to  the  effect  that  the  place  of  the 
accident  was  on  a  sharp  reverse  curve,  and  down  an  unusually 
steep  grade ;  further,  that  during  his  service  as  postal  clerk  he  had 
never  known  a  train  to  make  such  a  high  rate  of  speed  at  that 
particular  locality;  and  that  on  this  occasion  the  train  was  two 
hours  late.  While  the  testimony  of  the  railroad  company  is  that 
this  reverse  curve  was  only  3  degrees,  and  was  therefore  very 
slight,  we  are  compelled  to  take  the  testimony  of  the  plaintiff  on 
all  controverted  questions  of  fact,  since  the  verdict  of  the  jun' 
has  determined  them  in  his  favor. 

The  trial  court  properly  instructed  the  jury :  "The  mere  fact 
that  a  train  is  running  at  a  fast  rate  of  speed  is  not  negligence,  if 
the  condition  of  track  and  roadbed,  and  the  character  of  the  en- 
gine and  equipment,  are  such  that  that  speed  may  be  safely  main- 
tained." But  we  think,  upon  the  facts  stated,  there  is  evidence  to 
support  the  finding  of  the  jury  fixing  the  negligence  upon  the 
defendant  company. 

The  second  assignment  of  error  is  that  the  trial  judge  erred  in 
declining  to  permit  the  company  to  show  that  the  defendant  in 
error  did  not  lose  any  time  and  was  paid  his  salary  in  full  during 
the  time  of  his  disability.  In  this  connection  we  will  consider  the 
third  assignment  of  error,  to  the  effect  that  the  court  erred  in 
submitting  to  the  jury  the  loss  of  time,  since  he  had  declined  to 
permit  the  plaintiff  in  error  to  show  that  no  time  had  been  lost. 
The  plaintiff  below  alleged  in  his  declaration,  not  only  that  he 
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had  suffered  gjeat  pain,  both  mental  and  physical,  but  that  he  was 
hindered  and  prevented  from  transacting  and  attending  to  his 
necessary  and  lawful  affairs  and  business  during  all  that  time, 
and  was  deprived  of  preat  ^ain,  profits,  and  advantages  which  he 
might  otherwise  have  acquired.  On  the  trial  of  the  cause  the 
plaintiff  was  permitted  to  testify  that  at  the  time  of  the  accident 
he  was  earning  a  salary  of  $1,200  a  year,  or  at  the  rate  of  $100 
per  month,  and  by  reason  of  the  accident  he  was  disabled  five 
months,  losing  that  much  time.  On  cross-examination  counsel 
for  the  company  endeavored  to  show  that  defendant  in  error  had 
lost  nothing  by  reason  of  his  disability,  but  that  his  salary  had 
been  continued  by  the  United  States.  This  question  was  ob- 
jected to,  and  the  objection  sustained  by  the  court.  If  the 
witness  had  been  permitted  to  answer,  he  would  have  stated  that 
during  the  time  he  was  disabled  his  salary  was  paid  at  the  rate 
of  $100  per  month.  It  is  insisted  on  behalf  of  the  company  that 
the  trial  judge  was  in  error  in  decHng  to  permit  this  evidence  to 
go  to  the  jury,  and  that  this  error  was  intensified  by  the  instruc- 
tion by  the  trial  judge  in  his  charge  to  the  jury  on  this  subject,  as 
follows:  "You  should  take  into  consideration,  and  it  is  your 
duty  to  do  so,  the  age  of  this  plaintiff,  the  state  of  his  health 
before  the  accident,  the  state  of  his  health  after  the  accident; 
take  into  consideration  his  loss  of  time,  if  any;  take  into  con- 
sideration his  earning  capacity  before  and  after  the  casualty." 

It  is  insisted  very  earnestly  on  behalf  of  the  company  that  the 
exclusion  of  this  evidence  by  the  trial  judge  was  erroneous.  The 
insistence  of  counsel  is  that  under  the  rule  of  this  court,  except 
in  cases  where  the  assessment  of  exemplary  damages  is  permis- 
sible, the  true  rule  is  compensation.  In  other  words,  the  object 
of  the  law  is  to  make  the  plaintiff  whole,  and  if  he  has  lost  noth- 
ing in  a  pecuniary  sense,  from  his  disability,  he  is  not  entitled 
to  damages  for  loss  of  time. 

In  support  of  this  contention,  counsel  insists  that  the  courts  of 
Alabama,  New  York,  Kentucky,  Missouri,  Delaware,  and  Penn- 
sylvania have  announced  the  rule  that  where  an  employee  has 
been  injured,  and  it  appears  that  his  employer  has  continued  the 
payment  of  his  wages,  not  in  pursuance  of  any  obligation  of  the 
contract,  but  as  a  mere  gratuity,  in  such  case  the  injured  em- 
ployee will  not  be  entitled  to  recover  from  the  wrongdoer  dam- 
ages for  loss  of  time.  Drinkwater  v.  Dinsmore,  80  N.  Y.  390,  36 
Am.  Rep.  624;  Montgomery  R.  R.  Co.  v,  Mallette,  92  Ala.  210, 
9  South.  363 ;  Lee  v.  Western  Union  Tel.  Co.,  51  Mo.  App.  375 ; 
Ephland  v.  Railroad  Co.,  57  Mo.  App.  147. 

The  cases  of  Railroad  Co.  v.  Mallette,  92  Ala.  210,  9  South. 
363,  Drinkwater  v,  Dinsmore,  80  N.  Y.  391,  36  Am.  Rep.  624, 
and  Goodhart  v.  Railroad  Co.,  177  Pa.  1,  35  Atl.  191,  55  Am.  St. 
Rep.  705,  hold  that  such  evidence  is  admissible,  since  the  plaintiff, 
in  order  to  recover  for  the  loss  of  wages,  is  bound  to  show  that 
he  lost  his  wages  in  consequence  of  the  injuries.  We  thihk,  how- 
ever, the  sounder  doctrine  is  laid  down  by  the  Supreme  Court 
of  Georgia  in  N.  C.  &  St.  L.  Ry.  Co.  v.  Miller,  decided  June  10, 
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1904,  and  reported  in  47  S.  E.  959,  67  L.  R.  A.  87.  The  facts  of 
that  case  present  a  striking^  analogy  to  the  case  at  bar,  wherein  a 
railroad  mail  clerk  was  injured  in  a  collision  of  two  of  the  de- 
fendant's trains.  Mr.  Justice  Cobb,  who  delivered  the  opinion  of 
the  court,  said: 

"Error  is  assig^ned  upon  the  following^  charg^e:  'It  is  imma- 
terial whether  the  gfovernment  paid  the  plaintiff  anything  or  not. 
That  would  not  affect  the  rig^ht  of  the  plaintiff  in  this  case  to 
recover  against  the  railroad  company.'  Error  is  further  assigned 
upon  the  refusal  of  the  judge  to  give  in  the  charge  a  written 
request,  which  was  as  follows :  'Plaintiff  admits  in  his  testimony 
that  he  received  from  the  government  his  regular  salary  during 
the  time  he  did  not  work  on  account  of  his  injur\'.  This  being 
so,  I  charge  you  that  he  cannot  recover  anything  for  the  time 
lost,  as  claimed  in  his  declaration.' " 

"King,  an  assistant  division  railway  mail  superintendent,  tes- 
tified as  follows:  'Plaintiff  returned  to  work  about  June  10, 
1903,  about  the  time  the  year  ended.  If  he  had  not  gone  back 
to  work,  he  would  have  been  granted  further  time,  but  his  pay 
would  have  stopped.  The  government  pays  them  for  one  year 
when  they  are  disabled  for  work.  This  is  done  on  the  physician's 
certificate,  for  no  period  longer  than  sixty  days  consecutively, 
and  not  to  exceed  one  year  in  total.'  *  *  *  While  the  statute 
for  regulation  of  the  post-office  department  under  which  this 
payment  was  made  does  not  "appear  in  the  record,  nor  is  it  cited 
on  the  briefs  of  counsel,  the  payment  was  evidentl}*^  made  under 
the  provisions  of  section  1424  of  the  Postal  Laws  and  Regula- 
tions, which  read  as  follows :  'Whenever  a  railway  postal  clerk 
shall  be  disabled,  while  in  the  actual  discharge  of  his  duties,  by  a 
railroad  or  other  accident,  beyond  his  power  to  control,  he  shall 
send  to  the  division  superintendent  a  certificate  of  his  attending 
physician,  or  surgeon,  sworn  to  before  an  officer  authorized  to 
administer  oaths,  who  has  an  official  seal,  setting  forth  the  nature, 
extent,  and  cause  of  his  disability  and  the  probable  duration  of 
the  same,  and  such  further  evidence  as  to  the  character  of  the 
disability  as  may  be  necessary  shall  be  furnished.  The  division 
superintendent  will  forward  the  certificate,  with  his  recommenda- 
tion, to  the  general  superintendent  of  the  railway  mail  service, 
who  will  submit  the  matter  to  the  Postmaster  General,  who  may, 
in  his  judgment,  the  facts  justifying  such  action,  grant  such  dis- 
abled clerk  leave  of  absence  with  pay  for  periods  of  not  exceed- 
ing sixty  days  each,  and  not  exceeding  one  year  in  all.' 

"In  considering  whether  the  assignments  of  error  under  con- 
sideration are  well  taken,  it  is  necessary  to  determine  whether 
the  payment  referred  to  in  the  testimony  was  of  such  a  character 
as  to  preclude  the  plaintiff  from  claiming  compensation  for  lost 
time  against  the  railway  company.  When  one  engaged  in  any 
calling  or  avocation  from  which  he  derives  a  pecuniary  benefit 
is  compelled  to  give  up  for  a  time  the  performance  of  his  duties 
as  the  result  of  an  injury  inflicted  upon  him  by  a  wrongdoer,  he 
is  entitled,  as  a  general  rule,  to  demand  compensation  for  the 
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time  thus  lost  at  the  hands  of  the  wrongfdoer  who  inflicted  the  in- 
jury. The  general  rule  is  that,  where  a  wrongdoer  causes  time 
to  be  lost,  he  will  not  be  heard  to  say  that  the  person  injured  has 
suffered  no  pecuniary  loss  because  he  has  received,  as  the  result 
of  being  injured,  contributions  which  in  amount  aggregate  more 
tlian  what  would  have  been  earned  during  the  time.  Nor  will 
his  liability  be  diminished  to  the  extent  oiF  contributions  which 
were  less  than  what  would  have  been  earned.    *    *    * 

*'\Ve  think  the  view  taken  by  Mr.  Watson,  and  which  seerus 
also  to  be  concurred  in  by  Mr.  Sutherland  and  Mr.  Rorer,  is 
sounder  than  that  which  appears  to  be  approved  by  the  other 
text-writers.  The  wrongdoer  may  show  in  defense  to  a  claim  for 
lost  time  that  no  time  has  been  lost ;  and  this,  of  course,  is  right 
and  just,  because,,  if  no  time  has  been  lost,  no  compensation  is 
due  from  anybody  on  account  of  lost  time.  But,  if  time  has 
been  lost  as  the  result  of  a  tort,  sound  sense,  common  justice, 
and,  it  may  be,  public  policy,  would  demand  that  the  tort-feasor 
be  prohibited  from  making  a  defense  founded  upon  the  proposi- 
tion that  he  has  been  guilty  of  a  wrong — it  may  be  a  grievous  and 
outrageous  wrong — that  some  third  person,  not  only  not  in 
s\Tnpathy  with  the  wrongdoer,  but  despising  him  and  his  act, 
has  from  some  unworthy  motive  paid  to  the  injured  person  an 
amount  which,  if  it  came  from  the  wrongdoer,  would  have 
equaled  the  damages  which  would  have  been  assessed  against 
him.  There  is  nothing  in  the  record  to  show,  that  the  government, 
in  its  contract  of  employment  with  railway  mail  clerks,  stipulates 
for  the  payment  of  salary  during  the  periods  of  disability,  and, 
so  far  as  the  record  discloses,  when  such  an  employee  is  disabled 
from  work,  he  cannot,  as  a  matter  of  right,  demand  anything 
from  the  government  by  way  of  compensation  during  the  period 
of  disability.  There  is  nothing  in  the  testimony  of  the  witness 
King  to  indicate  that  payments  are  made  in  such  cases  otherwise 
than  as  a  matter  of  grace.  If  we  look  at  the  postal  laws  and 
regulations  above  quoted,  it  is  perfectly  clear  that  the  payment  is 
a  mere  gratuity  on  the  part  of  the  government.  We  are,  there- 
fore, not  confronted  in  the  present  case  with  the  necessity  of 
deciding  the  question  as  to  what  would  be  the  rule  in  the  event 
that  the  injured  employee,  under  his  contract  of  employment, 
had  a  right  to  demand  of  his  employer  the  amount  which  he 
would  have  earned  as  wages  during  the  period  he  was  disabled. 
On  this  question  we  make  no  ruling ;  but  we  do  rule  that,  where 
an  employer  pays  to  an  injured  employee  as  a  matter  of  grace 
the  amount  which  he  would  have  earned  as  wages  if  he  had  not 
been  disabled,  a  wrongdoer  who  brings  about  the  disability  has 
nc  concern  with  this  transaction  between  the  employer  and  the 
employee,  and  the  amount  so  paid  is  not  to  be  regarded  as  in 
any  sense  compensation  for  lost  time." 

Mr.  Watson,  in  his  work  on  Damages  for  Personal  Injuries, 
after  citing  cases  holding  against  the  right  to  recover  for  loss 
of  time  where  wages  have  been  paid,  says :  *'On  the  other  hand, 
there  is  authority  for  the  position  that  the  fact  that  the  employer 
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did  not  deduct  the  plaintiff's  salary  during^  the  time  he  was  dis- 
abled does  not  affect  the  plaintiff's  rig^ht  of  recovery  for  the  value 
of  his  time.  This  is  unquestionably  the  sounder  view.  The 
tort-feasor  has  no  ri^ht  to  invoke  in  his  own  defense  the  liberal- 
ity of  the  plaintiff's  employer,  whose  course  in  this  respect  is 
especially  for  the  benefit  of  the  injured  party,  and  not  for  that  of 
the  author  of  the  wrongf.  Certain  it  is,  finally,  that  few  employ- 
ers would  continue  the  salary  of  a  valued  employee  during^  a  temi 
of  incapacity  from  injuries  if  the  effect  of  this  was  merely  to 
relieve  pro  tanto  the  party  liable  in  damages  for  the  tort." 

N.  C.  &  St.  L.  R.  R.  Co.  v.  Miller,  supra,  in  our  opinion,  an- 
nounces the  correct  doctrine  and  is  sustained  by  the  unquestion- 
able weig^ht  of  authority.  It  is  further  in  accord  with  the 
well-settled  rule  that  money  received  on  accident  insurance  poli- 
cies by  the  injured  persons  does  not  diminish  the  amount  of  re- 
covery against  the  wrongdoer.  M.,  K.  &  T.  R.  R.  Co.  v.  Rains 
(Tex.  Civ.  App.)  40  S.  W.  635 ;  M.,  K.  &  T.  R.  R.  Co.  v.  Flood 
(Tex.  Civ.  App.)  79  S.  W.  1106;  Carroll  v.  Mo.  Pac.  R.  Co., 
88  Mo.  239,  57  Am.  Rep.  382 ;  L.  &  N.  R.  R.  Co.  v.  Carothers,  23 
Ky.  Law  Rep.  1673,  65  S.  W.  833,  66  S.  W.  385 ;  Pittsburg.  C. 
&  St.  L.  R.  R.  Co.  V.  Thompson,  56  111.  138;  Baltimore  Citv 
Pass.  R.  R.  Co.  V.  Baer,  90  Md.  97,  44  Atl.  992. 

In  Regan  v.  N.  Y.  R.  R.  Co.,  60  Conn.  134,  22  Atl.  504,  25 
Am.  St.  Rep.  306,  the  court  said:  "If  the  defendant  is  entitled 
to  have  the  insurance  money  deducted  from  the  amount  otherwise 
due,  it  must  be  becalise  it  owns  or  has  some  legal  claim  to  the 
money.  How  happens  it  that  the  defendant  is  entitled  to  this 
money?  Not  because  it  ever  paid  the  premium  or  any  part  of 
it,  nor  because  the  policy  was  intended  for  its  benefit,  nor  upon 
its  request,  nor  because  there  is  any  privity  between  it  and  the 
insurance  company.  *  *  ♦  How,  then,  can  the  defendant 
claim,  as  it  does,  the  exclusive  benefit  of  the  insurance  ?  It  came 
to  the  plaintiff  from  a  collateral  source,  wholly  independent  of 
the  defendant,  and  which  as  to  him  was  res  inter  alios  acta.  The 
defendant  in  my  judgment  has  no  more  claim  to  the  insurance 
money  than  it  would  have  to  money  obtained  upon  a  subscription 
paper  that  the  friends  of  Regan  (the  property  owner)  may  have 
procured  to  make  good  his  loss." 

Harding  v,  Townshend,  43  Vt.  536,  5  Am.  Rep.  304,  was  nn 
action  to  recover  damages  for  personal  injuries  received  in  conse- 
quence of  a  defect  in  a  highway,  and  the  defendant  sought  to 
have  the  recovery  credited  by  the  amount  of  indemnity  received 
on  an  accident  insurance  policy.  The  court  said :  "There  is  no 
technical  ground  which  necessarily  leads  to  the  conclusion  that 
the  money  received  by  the  plaintiff  of  the  accident  insurance  com- 
pany should  operate  as  a  defense  or  inure  to  the  benefit  of  the 
defendant.  The  insurer  and  the  defendant  are  not  joint  tort- 
feasors or  joint  debtors,  so  as  to  make  a  payment  or  suit  by  the 
former  operate  to  the  benefit  of  the  latter.  Nor  is  there  any 
legal  privity  between  the  defendant  and  the  insurer,  so  as  to  give 
the  former  a  right  to  avail  itself  of  a  payment  by  the  latter. 
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The  policy  of  insurance  is  collateral  to  the  remedy  against  the  de- 
fendant, and  was  procured  solely  by  the  plaintiff  and  at  his  ex- 
pense, and  to  the  procurement  of  which  the  defendant  was  in  no 
way  contributory.  It  is  in  the  nature  of  a  wager  between  the 
plaintiff  and  the  third  person,  the  insurer,  to  which  the  defendant 
was  in  no  measure  privy,  either  by  relation  to  the  parties,  or 
by  contract,  or  otherwise.  It  cannot  be  said  that  the  plaintiff 
took  out  the  policy  in  the  interest  or  behalf  of  the  defendant,  nor 
is  there  any  legal  principle  which  seems  to  require  that  it  be 
ultimately  appropriated  to  the  defendant's  use  and  benefit." 

The  trial  judge,  in  passing  on  the  question  of  evidence  raise i 
in  the  court  below,  followed  the  ruling  in  N.  C.  &  St.  L.  R.  R. 
Co.  V,  Miller,  supra,  stating,  however,  that  in  that  case  the  ques- 
tion was  reserved  whether  the  deduction  will  be  made  where  the 
money  paid  by  the  employer  is  part  of  the  contract  with  the 
person  entering  the  employment.  The  trial  judge  was  of  opinion 
that  the  wages  paid  in  the  present  case  by  the  government  was  a 
mere  gratuity,  and  regulated  by  section  1424  of  the  postal  laws, 
which  was  as  follows :  "That  section,  after  setting  out  the  course 
to  be  taken  by  an  employee  who  has  been  injured  in  taking  out 
a  certificate  with  regard  to  his  injuries,  provides :  'The  division 
superintendent  will  forward  the  certificate  with  his  recommenda- 
tion to  the  general  superintendent  of  the  railway  mail  service, 
who  will  submit  the  matter  to  the  Postmaster  General,  who  may, 
in  his  judgment,  the  facts  justifying  such  action,  grant  such 
disabled  clerk  leave  of  absence,  with  pay,  for  periods  of  not  ex- 
ceeding sixty  days,  and  not  exceeding  one  year  in  all.' "  The 
division  superintendent  has  first  to  make  his  recommendation  of 
that  application,  and  then  discretion  is  given  the  division  super- 
intendent whether  he  will  recommend  the  claim  or  not.  In  addi- 
tion to  that,  the  Postmaster  General  may,  in  his  judgment,  or  he 
may  not,  grant  this  application.  It  is  a  matter  left  ultimately  to 
the  discretion  of  the  Postmaster  General.  The  court,  therefore, 
was  of  opinion  that  this  is  a  gratuity  on  the  part  of  the  United 
States.  It  is  a  mere  case  of  liberal  dealing  with  its  employees. 
It  is  not  bound  to  pay  this  money,  and  it  does  it  simply  as  a 
gratuity,  not  as  a  part  of  the  contract,  etc. 

We  entirely  agree  with  the  circuit  judge  in  his  disposition  of 
this  question  of  evidence. 

It  results  that  there  is  no  error  in  the  record,  and  the  judg- 
ment is  affirmed. 
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Anderson  v,  Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  2,  May  22,  1906.) 

[93  S.  W.  Rep.  294.] 

Death — Carriers — Injuries    to     Passenger — Petition — Sufficiency.*— 

Under  Rev.  St.  1899,  §  2864,  providing:  in  substance  that,  where  any 
passenger  dies  from  injury  occasioned  by  the  ne^li^ence  and  unskill- 
fulness  or  criminal  intent  of  any  officer,  ag^ent,  servant,  or  employee 
while  managinfi:  any  locomotive,  cars,  or  train  of  cars,  the  owner  of 
such  railroad  shall  pay  the  sum  of  $5,000,  a  petition  averrinjsf  that  at 
a  certain  time  plaintiff's  husband  was  a  passenger  on  defendant's 
railroad,  and  that,  while  his  train  was  standinj?  on  defendant's  track 
at  a  station,  another  train  on  the  same  track  collided  with  it,  wound- 
ing and  bruising  him,  from  the  effects  of  which  he  died,  and  specific- 
ally alleging  that  the  said  cars  at  the  time  belonged  to  and  were 
being  managed  by  defendant's  officers,  agents,  servants,  and  em- 
ployees, and  that  the  injury  was  occasioned  by  the  negligence  and 
unskillfuhiess  of  said  officers,  etc.,  whilst  so  managing  such  train  and 
locomotive,  was  sufficient;  it  not  being  essential  to  allege  the  par- 
ticular acts  of  any  particular  servant  or  employee  which  occasioned 
the  collision. 

Carriers — Passengers — ^Termination  of  Relation.! — A  passenger  who 
has  purchased  a  ticket  to  a  certain  point,  but  who,  on  reaching  such 
point,  decides  to  go  further,  need  not,  in  order  to  preserve  his  pro- 
tection as  a  passenger,  alight  from  the  train  and  then  re-enter,  nor 
expressly  notify  the  conductor  of  h^s  purpose  to  continue  his  journey. 

Same — Evidence — Presumption. — ^Where  deceased,  at  the  time  of 
a  collision,  was  in  the-  coach  used  by  defendant  railroad  for  the 
purpose  of  transporting  passengers,  his  residence  being  at  a  distant 
point  where  his  family  was,  and  the  train  having  started  to  carry 
such  passengers  as  were  on  to  other  points  of  destination  along  its 
line,  the  presumption  was  that  deceased  was  lawfully  in  the  coach. 

Same — Positive  Evidence — Submission  to  Jury. — Where,  in  an  ac- 
tion against  a  railroad  for  wrongful  death,  it  appeared  that  deceased, 
after  reaching  the  point  on  defendant's  line  to  which  he  had  pur- 
chased a  ticket,  remained  in  the  coach;  that  the  residence  of  himself 
and  family  was  at  a  station  further  along  the  road;  and  that,  at  the 
time  of  the  collision  causing  his  death,  defendant's  train  had  started— 
it  was  not  essential,  in  order  to  authorize  the  submission  of  the  case 
to  the  jury,  to  show  by  positive  or  direct  evidence  that  deceased  was 
a  passenger  at  the  time  of  the  collision,  or  that  it  was  his  purpose  to 
continue  his  journey. 

Same — Instructions — Sufficiency. — ^Where,  in  an  action  against  a 
railroad  for  wrongful  death  resulting  from  injuries  received  by  de- 
ceased in  a  collision  occurring  after  the  train  whereon  he  was  a 
passenger  had  left  the  station  to  which  he  had  purchased  transporta- 
tion, it  was  conceded  that  up  to  the  time  of  reaching  the  station  he 

♦For  the  authorities  in  this  series  on  the  question  whether  it  is 
necessarv  for  plaintiff,  in  an  action  against  a  railroad,  to  desi(?nate 
the  employees  guilty  of  the  negligence  alleged,  see  foot-notes  ap- 
pended to  South  Georgia  Ry.  Co.  v.  Ryals  (Ga.),  18  R.  R.  R.  517,  41 
Am.  &  Eng.  R.  Cas..  N.  S.,  517;  foot-notes  appended  to  Pierce  v. 
Seaboard  Air  Line  Ry.  (Ga.),  17  R.  R.  R.  575,  40  Am.  &  Eng.  R.  Cas.. 
N.   S.,  575. 

tFor  the  authorities  in  this  series  on  the  question,  who  are,  and 
are  not,  passensrers,  see  foot-notes  appended  to  Chicago  &  A.  R. 
Co.  V.  Walker  (111.).  18  R.  R.  R.  596.  41  Am.  &  Eng.  R.  Cas.,  N.  S.. 
596:  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R.  R.  R.  531,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  531. 
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was  a  passenger,  an  instruction,  requiring:  the  jury  to  find  for  plaintiff 
if  they  believed  that  deceased  at  the  time  of  the  accident  was  a 
passeniarer  on  defendant's  train,  and  further  char^infj:  that  if  they  be- 
lieved, from  all  the  facts  and  circumstances  in  evidence,  that  deceased 
determined  to  continue  his  journey  to  the  station  whereat  he  re- 
sided, and  remained  on  the  train  for  that  purpose,  the  fact  that  he 
bad  only  paid  his  fare  to  the  former  station  was  no  defense  to 
the  suit,  sufficiently  required  the  jury  to  find  that  deceased  was  a 
passenfirer  at  the  time  of  the  accident. 

Death — Carriers — Injury  to  Passenger — Damages.— Rev.  St.  1899,  § 
2864,  provides  that,  where  a  passenj2:er  dies  from  an  injury  occasioned 
by  the  neKlijfence  and  unskillfulness,  etc.,  of  any  officer,  agent,  serv- 
ant, or  employee  whilst  running,  conducting,  or  managing  any  loco- 
motive, cars,  or  train  of  cars,  the  owner  of  such  railroad  shall  forfeit 
the  sum  of  $5,000.  In  an  action  for  wrongful  death,  the  petition 
proceeded  on  the  theory  that  deceased  was  a  passenger  on  defend- 
ant's train,  and  that  his  death  was  occasioned  by  the  negligence  and 
unskillfulness  of  the  agents,  servants,  and  employees  of  defendant 
while  so  running,  etc.,  such  train  of  cars  and  locomotives,  and  the 
evidence  showed  that  defendant's  train  was  run  into  by  another  train, 
causing  the  injuries  from  which  deceased  died;  that  defendant's  con- 
ductor sent  the  brakeman  back  with  a  flag  for  the  purpose  of  signal- 
ing the  following  train,  but  there  was  no  evidence  that  he  did  so 
signal  the  train.  Held,  that  the  court  properly  confined  plaintiff's 
recovery  to  section  2864,  as  such  brakeman  was  a  servant  engaged 
with  others  in  operating  and  managing  the  train. 

Appeal  from  Circuit  Court,  Cooper  County;  James  E.  Hazell, 
Jud^e. 

Action  by  Cornelia  Anderson  against  the  Missouri  Pacific  Rail- 
way Company.  Judgement  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

There  was  a  verdict  and  judgment  for  the  plaintiff  in  the 
Cooper  county  circuit  court,  and  this  cause  is  here  upon  appeal 
by  defendant.  The  jud^^ent  in  this  cause  is  predicated  upon 
the  following^  acts  of  negfligfence  complained  of  in  the  petition 
filed  by  plaintiff:  Plaintiff  states  that  she  is  the  widow  of  Rob- 
ert Anderson,  deceased.  That  the  defendant  is  and  was  at  the 
time  hereinafter  mentioned  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Missouri, 
and  as  such  running^  and  operating:  a  railroad  in  said  state  through 
and  from  the  city  of  Nelson,  in  Saline  county,  to  the  city  of 
Blackwater,  in  Cooper  county.  That  defendant  in  the  operation 
of  said  railroad  is  and  was  at  said  time  a  common  carrier  of 
passeng^ers  for  hire  between  said  points.  That  on  the  5th  day 
of  June,  1902,  the  said  Robert  Anderson  entered  into  a  passenger 
car  of  defendant  on  its  said  railroad  at  said  city  of  Nelson,  a 
station  on  said  railroad,  as  a  passenger  for  transportation  over 
said  railroad  to  said  city  of  Blackwater,  and  as  such  passenger  was 
la-wfully  in  said  car  which  was  part  of  and  situated  at  or  near 
the  rear  of  a  train  of  cars  attached  to  a  locomotive  headed  east 
on  said  railroad.  That  while  said  Robert  Anderson  was  a  passen- 
ger on  defendant's  said  train  as  aforesaid,  and  while  said  train 
and  locomotive  was  standing  on  defendant's  railroad  track  at 
said  station  of  Nelson,  another  train  of  cars  drawn  by  a  locomo- 
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tive  also  headed  east,  and  on  the  same  railroad  track  as  afore- 
said, approached  at  hig^h  speed  and  ran  into  the  rear  end  of  and 
collided  with  the  first  above-mentioned  train,  upon  which  plain- 
tiff's said  husband  was  a  passeng^er,  with  great  force  and  vio- 
lence, completely  wreckingf  and  demolishing;  the  car  in  which  the 
said  Robert  Anderson  was  situated,  and  wounding:  and  bruising 
the  said  Robert  Anderson,  from  the  effect  of  which  he  then  and 
there  died.  That  the  aforesaid  car,  train  of  cars,  and  locomo- 
tives at  the  time  aforesaid  belongfed  to  and  were  being;  run,  con- 
ducted, and  manag^ed  by  officers,  ag^ents,  servants,  and  employees 
of  the  defendant,  and  the  injury  resulting  in  the  death  of  the 
said  Robert  Anderson  as  aforesaid  was  occasioned  by  the  negli- 
gence and  unskillfulness  of  said  officers,  agents,  servants,  and  em- 
ployees whilst  so  running,  conducting,  and  managing  said  car, 
trains  of  cars,  and  locomotives:  Wherefore  plaintiff  has  been 
damaged  in  the  sum  of  $5,000,  for  which,  together  with  costs  of 
suit,  she  prays  judgment  against  defendant.  The  answer  to  this 
petition  consists  of  a  general  denial,  followed  by  a  special  denial 
of  any  negligence  on  the  part  of  the  agents  and  servants  of  de- 
fendants, and  a  statement  that  whatever  injuries  plaintift's  hus- 
band may  have  received  were  the  result  of  and  occasioned  by 
pure  accident,  without  negligence,  on  the  part  of  the  agents  and 
servants  of  defendant. 

The  trial  of  this  cause  was  had  on  the  29th  day  of  Januan% 
1903.  There  is  practically  no  dispute  as  to  what  the  testimony 
tended  to  prove  in  this  cause.  There  is  no  controversy  over  the 
fact  that  Robert  Anderson  was  plaintiff's  husband,  and  there  is 
no  contention  that  the  suit  was  not  instituted  within  the  statuton' 
period ;  that  is,  six  months  after  his  death.  The  testimony  upon 
the  trial  tended  to  establish  substantially  the  following  state  of 
facts:  That  Robert  Anderson  resided  at  Blackwater,  a  town 
and  station  on  defendant's  railway;  that  he  left  Blackwater  on 
the  afternoon  of  June  5,  1902,  on  defendant's  west-bound  passen- 
ger train  for  the  city  and  station  of  Marshall  on  said  railway; 
that  he  reached  Marshall,  and  later  on  the  same  afternoon  took 
passage  on  another  of  defendant's  trains  returning  east  toward 
Blackwater,  his  home ;  that  the  latter  train  reached  the  station  of 
Nelson  between  Marshall  and  Blackwater  late  on  said  afternoon ; 
that  the  train  (a  mixed  stock  and  passenger  train)  stopped  at 
Nelson  25  or  30  minutes,  loading  and  unloading  freight,  and 
taking  on  stock  cars ;  that,  irnme'diately  after  this  train  at  Nelson 
started  on  its  journey  toward  Blackwater,  it  was  run  into  in  the 
rear  by  another  train  going  in  the  same  direction,  resulting  in  a 
collision  and  a  wreck  of  the  passenger  coach  of  the  forward 
train;  that  after  the  wreck  rescuers  found  Robert  Anderson  in 
the  wrecked  coach,  badly  mangled;  and  that  he  died  a  few 
minutes  after  his  removal  from  the  wreck.  The  conductor  of 
the  train  deceased  was  on  testified  that  the  latter  paid  his  fare 
from  Marshall  to  Nelson.  It  was  admitted  by  defendant  at  the 
trial  that  the  railway  and  trains  mentioned  were  the  property  of 
the  defendant,  that  said  trains  at  the  time  of  the  collision  were 
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bein^  operated  by  defendant's  servants,  and  that  Robert  Ander- 
son died  as  the  result  of  injuries  caused  by  said  wreck.  The 
evidence  further  showed  at  the  trial  that  Anderson  was  on  a 
regular  train,  running:  several  hours  behind  its  schedule  time  at 
Nelson;  that,  according^  to  the  defendant's  reflations,  it  was 
the  duty  of  its  servants  operating  said  train,  when  it  stopped  at 
Nelson,  to  send  a  si^al  man  to  the  rear,  and  by  the  use  of  a 
signal  flag:,  and  by  placing:  torpedoes  on  the  track,  warn  ap- 
proaching: trains  of  the  presence  of  this  train  at  Nelson.  The 
conductor  of  the  forward  train  testified  that  he  sent  a  brakeman 
back  with  a  flag:  for  the  purpose  of  sig:naling:  the  following:  train, 
but  there  was  no  evidence  that  he  did  sig:nal  said  train.  The 
brakeman  was  not  present  to  testify  at  the  trial.  The  eng:ineer 
of  the  rear  traiii  testified  that  he  saw  no  flag:  and  heard  no  torpe- 
does as  he  approached  Nelson,  and  his  testimony  and  that  of 
witnesses  for  the  plaintiff  showed  that  a  few  yards  west  of  the 
Nelson*  depot  the  railway  makes  a  sharp  curve  throug:h  a  deep 
cut,  so  that  an  eng:ineer  going:  east  could  not  see  a  train  at  the 
depot  until  he  approached  very  close. 

At  the  close  of  the  evidence  the  defendant  requested  the  court 
to  g:ive  an  instruction  in  the  nature  of  a  demurrer  to  the  evidence, 
which  substantially  told  the  jury  that  under  the  pleading:s  and  all 
the  evidence  in  the  case  the  plaintiff  was  not  entitled  to  recover, 
and  the  jury  will  find  for  the  defendant.  This  request  was  de- 
nied, and  the  court  refused  to  g:ive  the  instruction. 

At  the  request  of  the  plaintiff,  the  court  g:ave  the  following: 
instructions : 

"No.  1.  The  jury  are  instructed  that,  if  they  believe  from  the 
evidence  that  on  or  about  June  5,  1902,  Robert  Anderson  was  a 
passeng:er  on  one  of  defendant's  trains,  and  that  in  consequence 
of  the  neg:lig:ence  of  the  defendant's  servants,  ag:ents,  and  em- 
ployees whilst  running:,  conducting:,  or  manag:ing:  said  train  of 
cars,  another  train  of  cars  g:oing:  in  the  same  direction  upon  de- 
fendant's said  railroad  ran  into  and  collided  at  the  station  of 
Nelson  with  the  car  in  which  said  Anderson  was,  and  he  was 
thereby  killed,  and  that  said  collision  occurred,  and  his  death 
resulted  from  the  carelessness  and  neg:lig:ence  of  defendant's 
servants  in  running:,  conducting:,  or  manag:ing:  said  train  on  which 
he  had  taken  passag:e,  or  the  train  colliding:  therewith,  and  that 
plaintiff  is  his  widow,  and  this  suit  was  beg:un  within  six  months 
after  his  death,  they  will  find  the  issue  for  the  plaintiff  and  assess 
her  damag:es  at  the  sum  of  $5,000.  Even  if  the  jury  should  find 
from  the  evidence  that  Robert  Anderson  g:ot  on  defendant's  train 
at  Marshall  and  only  paid  his  fare  to  Nelson,  still,  if  the  jury 
believe  from  all  the  facts  and  circumstances  in  evidence  that  he 
determined  to  continue  his  journey  to  Black  water  and  remained 
on  said  train  for  that  purpose,  the  fact  that  he  only  paid  his  fare 
from  Marshall  to  Nelson  is  no  defense  to  this  suit. 

"No.  2.  If  the  jury  believes  from  all  the  evidence  in  the  case 
that  the  death  of  Robert  Anderson  was  the  result  of  mere  accident 
or  misadventure,  and   that  the  same   was  not  caused  by   any 
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negligence  on  the  part  of  defendant  or  its  servants,  then  they 
must  return  a  verdict  for  the  defendant." 

The  defendant  requested  the  court  to  instruct  the  jury  as  fol- 
lows: 

"No.  1.  If  the  jury  find  from  the  evidence  that  the  accident  by 
which  plaintiff's  deceased  husband  was  killed  was  not  occasioned 
by,  or  did  not  result  from,  the  neg^ligence,  unskillfulness,  or  crim- 
inal intent  of  any  of  the  agents,  servants,  or  employees  of  de- 
fendant, whilst  running,  conducting,  or  managing  the  locomotive 
and  train  of  cars,  which  collided  with  the  car  on  which  her 
said  husband  was  seated,  or  whilst  running,  conducting,  or  man- 
aging the  locomotive  and  train  of  cars,  on  which  her  said  husband 
was  a  passenger,  but  that  such  accident  was  caused  and  brought 
about  by  the  rear  brakeman  of  the  train  on  which  plaintiff's  de- 
ceased husband  was  a  passenger,  in  failing  to  properly  guard 
such  train  from  being  run  into,  by  a  train  following  it,  then,  if 
the  jury  find  for  the  plaintiff,  they  are  not  bound  to  assess  her 
damages  at  just  the  sum  of  $5,000,  no  more  nor  less,  but  may 
assess  the  same  at  any  sum  not  exceeding  the  sum  of  $5,000 
If  the  jury  find  for  the  plaintiff,  then,  in  assessing  her  damag:e, 
they  can  only  assess  such  damages  at  such  sum  as  will  compen- 
sate her  for  the  pecuniary  injury  necessarily  resulting  to  her 
from  the  death  of  her  husband.  The  jury  cannot  allow  her  any- 
thing on  account  of  any  pain,  sorrow,  or  mental  anguish  whicii 
she  may  have  suffered  on  account  of  her  said  husband's  death. 
And  in  arriving  at  the  pecuniary  value  of  her  husband's  life  to 
her,  they  should  take  into  consideration  his  age  at  the  time  of 
his  death,  and  also  the  probable  length  of  time  that  he  may  have 
lived  after  the  date  of  his  death ;  also  his  power,  ability,  and 
capacity  to  earn  money,  and  acquire  property  at  the  time  of  his 
death ;  also  his  moral,  social,  and  domestic  habits.  And  if,  after 
considering  all  these  matters,  under  the  evidence  you  should 
find  that  the  pecuniary  value  of  his  life  was  worth  nothing  to 
the  plaintiff,  then  your  verdict  will  be  for  the  defendant.  But  if. 
after  considering  all  these  matters,  you  should  find  that  the 
pecuniary  value  of  his  life  was  worth  something  to  plaintiff,  then 
you  will  find  for  the  plaintiff  and  assess  her  damages  at  such 
sum  only  as  will,  under  all  the  evidence  in  the  case,  compensate 
her  for  the  pecuniary  loss  which  may  have  necessarily  resulted 
from  her  husband's  death. 

'*No.  2.  The  court  further  instructs  the  jury  that  it  is  alleged 
in  plaintiff's  petition  as  the  ground  work  of  her  action  that  the 
plaintiff's  husband,  Robert  Anderson,  was  a  passenger  upon  de- 
fendant's train,  at  the  time  he  received  the  injury  which  resulted 
in  his  death,  and  the  burden  of  proving  that  he  was  such  passen- 
ger is  upon  the  plaintiff.  And  unless  you  believe  and  find  from 
the  preponderance  of  the  evidence  that  he  was,  at  the  time  he 
was  killed,  on  board  of  the  train,  as  such  passenger,  as  herein- 
after defined,  then  the  plaintiff  cannot  recover  herein,  and  the 
jury  will  find  for  the  defendant.  And  if  the  jury  find  from  the 
evidence  that  plaintiff's  said  husband  had  taken  passage  on  its 
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train  at  Marshall,  Mo.,  and  had  paid  his  fare  to  said  station  of 
Nelson,  and,  after  the  arrival  of  said  train  at  Nelson,  he  re- 
mained on  board  the  train,  talking  to  a  friend,  without  notifyingf 
the  conductor  of  said  train  that  he  wished  to  g^o  further  on  said 
train,  and  that  the  conductor  of  said  train  did  not  know  that  he 
remained  aboard  said  train  after  it  arrived  at  Nelson,  then  the 
plaintiff's  husband,  Robert  Anderson,  was  not  a  passenger  on 
said  train.'* 

Which  instructions  so  requested  by  the  defendant  were  by  the 
court  refused,  to  which  action  of  the  court  timely  objections  and 
exceptions  were  preserved.  Whereupon  the  cause  was  sub- 
mitted to  the  jury,  and  they  returned  a  verdict  finding  the  issues 
for  the  plaintiff  and  assessing  her  damages  at  the  sum  of  $5,000. 
Defendant  within  the  proper  time  filed  its  motion  for  a  new  trial, 
which  was  by  the  court  overruled.  Judgment  was  entered  in 
accordance  with  the  verdict,  and  from  this  judgment  defendant 
in  due  time  and  proper  form  prosecuted  this  appeal  to  this  court, 
and  the  record  is  now  before  us  for  consideration. 

Martin  L.  Clardy,  Wni.  S.  Shirk,  and  John  Cashman,  for  ap- 
pellant. 

W,  G.  &  G.  T.  Pendleton  and  IV.  M.  Williams,  for  respondent. 

Fox^  J.  (after  stating  the  facts).  The  record  in  this  cause  dis- 
closes numerous  assignments  of  error  on  the  part  of  appellant. 
We  will  treat  of  such  complaints  in  the  order  suggested  by  the 
brief  and  give  them  such  consideration  as  their  importance  merits 
and  demands. 

1.  It  is  insisted  that  the  petition  in  this  cause  is  fatally  de- 
fective, and  that  the  court  erred  in  refusing  to  sustain  defendant's 
objection  to  the  introduction  of  any  evidence.  This  insistence  is 
predicated  upon  the  contention  of  the  defendant  that  the  aver- 
ments in  the  petition  of  the  negligence  complained  of  is  too 
general  and  do  not  meet  the  requirements  of  the  law.  We  have 
carefully  considered  the  petition  upon  which  this  proceeding  is 
predicated,  and  we  are  unable  to  agree  with  learned  counsel  for 
appellant  that  this  petition  is  fatally  defective  or  fails  to  state  a 
good  cause  of  action.  The  recovery  in  this  cause  is  sought  under 
the  provisions  of  section  2864,  Rev.  St.  1899,  which  substantially 
provides  that,  where  any  passenger  shall  die  from  any  injury 
resulting  from  or  occasioned  by  the  negligence  and  unskill fulness 
or  criminal  intent  of  any  officer,  agent,  servant,  or  employee 
whilst  running,  conducting,  or  managing  any  locomotive,  cars, 
or  train  of  cars,  the  owner  of  such  railroad  shall  forfeit  and 
pay  for  every  passenger  so  dying  the  sum  of  $5,000.  Then 
follows  the  provisions  of  said  section  designating  the  persons 
who  may  sue  for  and  recover  such  forfeiture.  The  petition  in 
this  case  alleges  with  sufficient  particularity  every  essential  ele- 
ment necessary  to  support  a  recovery  under  the  provisions  of  the 
section  above  cited.  It  expressly  avers  that  at  a  certain  time 
Robert  Anderson,  husband  of  the  plaintiff,  was  a  passenger  for 
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transportation  over  defendant's  railroad,  and  that  while  said 
Robert  Anderson  was  a  passenger  on  defendant's  train  of  cars, 
and  whilst  said  train  was  standing:  on  defendant's  railroad  track 
at  the  station  of  Nelson,  another  train  of  cars  drawn  by  a  loco- 
motive also  headed  east,  and  on  the  same  railroad  track  of  de- 
fendant, approached  at  hig^h  speed  and  ran  into  the  rear  end  of 
and  collided  with  the  first  above-mentioned  train  upon  which 
plaintiff's  said  husband  was  a  passenger,  with  great  force  and 
violence,  completely  wrecking  and  demolishing  the  car  in  which 
the  said  Robert  Anderson,  was  situated,  and  wounding  and  bruis- 
ing the  said  Robert  Anderson,  from  the  effects  of  which  he  then 
and  there  died.  Then  follows  a  specific  allegation  that  the 
aforesaid  cars,  trains  of  cars,  and  locomotives  at  the  time  afore- 
said belonged  to  and  were  being  run,  conducted,  and  managed 
by  officers,  agents,  servants,  and  employees  of  the  defendant,  and 
the  injury  resulting  in  the  death  of  said  Robert  Anderson  afore- 
said was  occasioned  by  the  negligence  and  unskillfulness  of  said 
officers,  agents,  servants,  and  employees  whilst  so  running,  con- 
ducting, and  managing  such  cars,  train  of  cars,  and  locomotives. 
We  are  unable  to  conceive,  under  the  uniform  rulings  of  this 
court,  in  what  particulars  the  acts  of  negligence  complained  of 
should  have  been  more  specific.  If  plaintiff's  husband  was  a 
passenger  upon  the  train  of  cars  of  the  defendant,  then  he  was 
entitled  to  be  safely  transported  to  the  point  he  purposed  going, 
and  if  he  was  killed  by  reason  of  the  train  on  which  he  was 
traveling  being  run  into  and  wrecked  by  another  of  defendant's 
trains,  and  such  collision  was  occasioned  by  the  negligence  or 
unskillfulness  of  the  officers,  servants,  or  employees  in  running, 
conducting,  and  managing  said  train,  it  was  not  essential  to  al- 
lege the  particular  acts  of  any  particular  servant  or  employee 
which  occasioned  the  collision ;  but  it  is  only  necessary  to  allege 
generally  the  collision,  and  that  such  collision  was  occasioned 
by  reason  of  the  negligence  and  unskillfulness  of  those  operating 
and  managing  the  train,  and  that  the  injuries  and  death  of 
plaintiff's  husband  was  the  result  of  such  negligence  and  un- 
skillfulness. 

In  view  of  the  recent  expressions  of  this  court  applicable  to 
this  subject,  and  the  questions  of  pleading  involved  in  the  case 
at  bar,  we  deem  it  unnecessary  to  burden  this  opinion  with  a  re- 
view of  all  the  authorities  touching  this  proposition  presented  for 
consideration.  In  Rinard  v.  Railway  Co.,  164  Mo.  270,  64  S.  W. 
124,  a  recovery  was  sought  for  the  killing  of  plaintiff's  husband, 
caused  by  a  collision  of  two  trians  upon  defendant's  road  near 
Gait  in  Grundy  county,  Mo.  The  collision  of  the  two  trains  in 
that  case  was  alleged  in  a  very  similar  manner  to  the  allegations 
of  the  collision  of  the  case  in  hand,  which  was  followed  by  a 
charge  in  the  petition  that  the  collision  was  the  result  of  and 
occasioned  by  the  negligence  of  the  officers,  agents,  servants,  and 
employees  of  defendant  whilst  running,  conducting,  and  man- 
aging said  locomotives,  cars,  and  trains  aforesaid.  The  suffi- 
ciency of  the  petition  in  that  case  was  challenged,  and  such 
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challeng^e  was  fully  considered,  and  in  treating  of  it  this  court 
thus  stated  the  proposition  and  announced  its  conclusion  upon 
the  question  presented:     "It  is  next  insisted  that  the  motion  to  . 
require  the  plaintiff  to  make  each  count  of  the  petition  more  defi- 
nite and   certain,  'by  specifying  the  officer,  agent,   servant  or 
employee  of  defendant  whose  alleged  negligence  occasioned  the 
death  of  plaintiff's  husband,  and  also  by  specifying  in  what  re- 
spect and  upon  what  particular  train  such  officer,  agent,  servant 
or  employee   was   negligent,'  should  have  been   sustained.     In 
Gurley  v.  Railroad,  93  Mo.  445,  6  S.  W.  218,  Black,  J.,  delivering 
the  opinion  of  this  court,  held  that  'the  acts  done  or  omitted, 
which  constitute  the  negligence  complained  of,  should  be  stated 
with  a  reasonable  degree  of  particularity.'     And  in  Sullivan  v. 
Railroad,  97  Mo.,  loc.  cit.  117,  10  S.  W.  852,  it  was  insisted 
that  the  petition  was  bad  under  the  rule  laid  down  in  the  Gurley 
Case,  but  the  same  learned  judge  said:     'The  rule  of  that  case 
is  that  it  is  good  and  sufficient  pleading  to  set  out  and  describe 
the  acts  done  with  a  reasonble  degree  of  particularity,  and  then 
allege  that  they  were  negligently  done.    In  this  case  the  petition 
sets  out  the  circumstances  as  a  matter  of  inducement,  to  the 
unnecessary  extent  of  stating  the  names  of  the  conductor  and 
engineer  in  charge  of  the  train.    It  states  that  Sullivan  was  run 
upon  and  killed  by  the  designated  train,  and  that  his  death  was 
occasioned  by  the  negligence  of  the  defendant's  servants  while 
running,  conducting,  and  managing  the  locomotive  and  train  of 
cars.    The  petition  is  clearly  within  the  rule  of  the  case  before 
cited.'    In  Pope  v.  Railroad,  99  Mo.  400,  12  S.  W.  891,  the  negli- 
g^ence  charged   was   general.     The   sufficiency   of   the  petition 
was  challenged.     Brace,  J.,  said:     'The  objection  urged  again*t 
it,  however,  that  it  does  not  specify  the  particular  act  of  negli- 
gence which  it  is  claimed  caused  the  injury,  is  answered  by  the 
case  of  Sullivan  v.  Railroad,  97  Mo.  113,  10  S.  W.  852;  Johnson 
V.  Railroad,  96  Mo.  340,  9  S.  W.  790,  9  Am.  St.  Rep.  351.'    These 
cases  have  been  cited  approvingly  and  followed  in  Dickson  v. 
Railroad,  104  Mo.,  loc.  cit.  502,  16  S.  W.  381 ;  Shaw  v.  Rail- 
road, 104  Mo.,  loc.  cit.  656,  16  S.  W.  832 ;  Le  May  v.  Railroad, 
105  Mo.,  loc.  cit.  370,  16  S.  W.   1049.     In  all  these  cases  the 
negligence  was  charged  in  general  terms,  and  followed  substan- 
tially the  language  of  the  statute.     Rev.  St.  1889,  §  4425.    The 
negligence  charged  in  the  case  at  bar  is  as  specific  as  that  charged 
in  the  Sullivan  Case,  supra,  or  in  any  of  the  cases  that  have  fol- 
lowed it,  and  is  a  substantial  compliance  with  the  requirements 
laid  down  in  the  Gurley  Case."    To  the  same  effect  is  Mallov  v. 
Railway  Co.,  173  Mo.  75,  73  S.  W.  159.    That  was  also  a  case 
in  which  the  injuries  complained  of  resulted  from  a  collision  be- 
tween the  car  upon  which  the  plaintiff  was  riding  as  a  passenger 
and  another  car  upon  the  track  of  the  defendant.    In  that  case  the 
collision  alleged,  and  the  negligence  charged  in  the  petition,  was 
that  the  defendant  "did,  by  the  servants  in  charge  of  said  car 
and  its  servants  in  charge  of  another  of  the  cars,  so  carelessly 
manage  and  control  said  cars  as  to  cause  and  suffer  the  same  to 
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collide/'  The  complaint  was  urged  in  that  case  that  the  petition 
was  not  sufficiently  broad,  and  this  court  very  clearly  and 
tersely  responded  to  such  complaint  in  the  following^  language: 
"Certain  it  is  that  the  collision  was  caused  by  the  negligence  of 
some  one  or  more  of  the  defendant's  servants  who  were  in 
charge  of  the  cars,  in  one  capacity  or  another,  and  directly  con- 
nected with  their  movements.  It  follows  that  the  petition  is  as 
broad  as  is  necessary  to  support  a  recovery  in  this  case,  and 
that,  as  it  was  not  incumbent  upon  the  plaintiff  to  charge  the 
specific  negligence  of  any  particular  servant,  so  it  w^ls  not  neces- 
sary for  the  plaintiff  to  show  which  servant  so  in  charge  of  the 
cars  was  negligent,  for  the  defendant  was  liable  for  the  negli- 
gence of  all  such  servants/' 

2.  It  is  earnestly  urged  that  the  court  erred  in  refusing  to  give 
defendant's  instruction  in  the  nature  of  a  demurrer  to  plaintiff's 
evidence,  and  in  refusing  to  instruct  the  jury  to  find  the  issues 
for  the  defendant  at  the  close  of  all  the  evidence.    The  basis  of 
that  contention  is  predicated  upon  the  theory  that  there  was  a 
failure  of  proof  upon  the  case  stated  in  the  petition.     In  other 
words,  that  the  testimony  elicited  upon  the  trial  of  this  cause 
failed  to  show  that  plaintiff's  deceased  husband  was  at  the  time 
of  his  death  a  passenger  upon  defendant's  train  of  cars.     It  is 
earnestly  contended  and  ably  argued  that  by  reason  of  the  testi- 
mony of  the  conductor  that  plaintiff's  husband  had  only  paid  his 
fare  from  Marshall  to  Nelson,  that  when  the  train  reached  Nel- 
son and  stopped  a  reasonable  length  of  time  for  the  passengers 
on  the  train  to  alight,  that  the  relation  of  passenger  and  carrier 
a'j  between  plaintiff's  husband  and  defendant  ceased.     We  are 
unable  to  agree  with  counsel  for  appellant  upon  this  insistence. 
Conceding,  for  the  purposes  of  the  discussion  upon  this  proposi- 
tion, that  the  court  and  jury  were  bound  to  accept  the  con- 
ductor's statement  that  plaintiff's  husband  had  only  paid  his  fare 
to  the  station  of  Nelson,  yet  were  not  the  facts  and  circumstances 
detailed  in  evidence  sufficient  to  warrant  the  court  in  submitting 
the  question  as  to  whether  or  not  after  reaching  Nelson,  or  be- 
fore reaching  there,  that  he  concluded  or  determined  to  remain 
on  the  train  and  continue  his  journey  to  Black  water,  and  that  his 
remaining  on  the  train  was  for  that  purpose.     The  testimony 
clearly  shows  that  the  home  of  the  deceased  was  at  Blackwater; 
his  family  was  there,  and  he  had  only  left  that  place  for  Mar- 
shall a  few  hours  previously,  and  was  at  the  time  of  the  collision 
returning  from  the  last-mentioned  place  on  a  train  going  to- 
wards his  home.    The  coach  in  which  the  deceased  was  traveling 
stopped  at  Nelson  25  or  30  minutes  before  the  collision.    The 
testimony  fails  to  show  that  he  made  any  effort  to  alight  from  it, 
and,  if  he  did  alight  from  the  car,  he  must  have  returned,  for  he 
was  found  fatally  injured  in  the  coach  in  which  he  was  traveling, 
immediately  after  the  collision. 

It  is  conceded  by  appellant's  counsel  that,  if  plaintiff's  husband 
had  stepped  off  the  car  and  then  stepped  on  again  at  Nelson,  he 
would  then  have  been  entitled  to  protection  as  a  passenger^ 
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whether  the  conductor  knew  he  was  on  the  train  or  not.    How- 
ever, it  is  contended  that,  if  he  remained  on  the  train  for  the 
purpose  of  continuing  his  journey  to  Blackwater,  it  devolved 
upon  him*  to  notify  the  conductor  or  for  the  conductor  to  have 
knowledge  of  his  purpose  to  continue  such  journey  before  he 
was  entitled  to  protection  as  a  passeng^er.    We  are  unable  to  g^ive 
our  assent  to  the  views  of  counsel  for  appellant  upon  this  propo- 
sition as  to  the  law  which  should  govern  the  relation  of  carrier 
and  passenger.    It  was  ruled  in  Barth  v.  Railway  Co.,  142  Mo. 
535,  44  S.  W.  778,  that  when  the  train  of  a  common  carrier 
stopped  at  a  station  and  passeng^ers  were  permitted  to  alight, 
and  the  iron  gate  to  the  platform  was  opened,  it  was  an  invita- 
tion to  the  passengers  to  take  passage  thereon.     If  it  be  true 
that,  when  a  common  carrier  stops  its  train  of  cars  at  the  plat- 
form at  one  of  its  stations,  such  act  upon  its  part  is  an  invitation 
to  passengers  to  take  passage  on  the  train,  is  it  not  equally  true 
that  those  who  are  on  the  train  and  desire  to  extend  their  jour- 
ney further  than  was  originally  contemplated,  the  invitation  is 
extended  to  such  person  to  remain  on  the  train,  and,  if  in  fact 
they  do  remain  on  the  train  for  such  purpose,  are  they  not  in  the 
eyes  of  the  law  entitled  to  the  same  protection  as  passengers  as 
those  who  enter  the  train  for  the  first  time  at  such  station  ?    There 
is  no  rule  of  law  which  requires  a  passenger,  if  he  has  only  paid 
his  fare  to  a  certain  point  of  destination,  which  absolutely  re- 
quires him  to  leave  the  train  at  that  point;  but,  if  he  desires  to 
continue  his  journey,  it  is  manifestly  his 'right  to  remain  in  the 
car  and  when  demanded  of  him,  pay  his  fare  to  the  place  of 
destination.    It  is  but  common  knowledge  that  persons  traveling 
upon  railroad  trains  very  frequently  do  not  alight  and  stop  at 
the  point  of  destination  originally  contemplated  when  they  en- 
tered the  car,  but  proceed  to  some  other  point  where  business 
may  call  them,  and  under  such  circumstances  they  simply  remain 
on  the  train  and  proceed  with  their  journey,  and  in  our  opinion 
they  are  no  less  passengers  in  contemplation  of  law  than  if  they 
had  alighted   from  the  train  at  the  station  originally  contem- 
plated,  transacted  business,   and   re-entered  the   coach    for  the 
purpose  of  continuing  their  journey.    The  question  in  this  case 
is  not  whether  plaintiff's  husband  had  been  afforded  reasonable 
time  to  leave  the  train  at  the  station  to  which  he  had  paid  his 
fare,  but  whether  or  not,  if  he  purposed  to  go  further,  was  he  in 
duty  bound,  in  order  to  preserve  his  protection  as  a  passenger,  to 
alight  from  the  train  and  then  immediately  re-enter  it.    We  are 
of  the  opinion  that  this  would  be  a  useless  and  meaningless  per^ 
fcrmance  which  the  law  does  not  impose  upon  any  citizen  in 
order  to  preserve  his  protection  as  a  passenger,  upon  the  train 
of  a  common  carrier. 

The  defendant  in  this  case  was  a  common  carrier,  and  plain- 
tiff's deceased  husband  at  the  time  of  the  collision  was  in  the 
coach  used  by  defendant  for  the  purpose  of  transporting  passen- 
gers.   He  resided  at  Blackwater,  and  his  family  was  there,  and 
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at  the  time  of  this  collision  the  train  had  started  to  carr>^  such 
passeng^ers  as  were  on  it  to  other  points  of  destination  along^  its 
line.  Under  this  state  of  facts  the  presumption  must  be  indulged 
that  plaintiff's  husband  was  lawfully  in  such  coach.  This  princi- 
ple was  expressly  ruled  in  Pennsylvania  Ry.  Co.  v.  Brooks,  98 
Am.  Dec,  loc.  cit.  234.  It  was  there  said  that  "every  one  riding 
in  a  railroad  car  is  presumed  prima  facie  to  be  there  lawfully  as 
a  passenp^er,  having  paid,  or  being  liable  when  called  on  to  pay 
his  fare,  and  the  onus  is  upon  the  carrier  to  prove  affirmatively 
that  he  was  a  trespasser."  To  the  same  effect  is  Louisville  Ry. 
Co.  V,  Thompson  (decided  by  the  Supreme  Court  of  Indiana) 
9  N.  E.  357,  57  Am.  Rep.  120.  It  was  there  said  that  the  author- 
ities abundantly  prove  "that  one  who  is  on  a  train  used  for 
carrying  passengers  is,  in  the  absence  of  countervailing  evi- 
dence, presumed  to  be  rightfully  there  as  a  passenger."  A  sim- 
ilar ruling  was  made  in  Gillingham  v.  Railway  Co.  (W.  Va.) 
14  S.  E.  243,  14  L.  R.  A.  798,  29  Am.  St.  Rep.  827.  While  it 
may  be  said  that  the  jury  in  the  trial  of  this  cause  were  not 
bound  to  accept  the  testimony  of  the  conductor  that  plaintiff's 
husband  had  only  paid  his  fare  to  Nelson,  yet,  as  before  stated, 
conceding  that  they  should  accept  such  testimony  as  true,  still,  if 
deceased  remained  in  the  defendant's  coach  for  the  transportation 
of  passengers,  for  the  purpose  of  proceeding  to  some  other  point 
on  the  line  of  defendant's  road,  and  with  the  intention  of  paying 
in  money  his  usual  fare  for  such  transportation  to  such  other 
point,  he  was  as  much  a  passenger  in  contemplation  of  law  as 
though  he  had  entered  the-  train  for  the  first  time  at  the  station 
of  Nelson. 

Upon  the  facts  as  developed  in  this  case,  the  court  would  not 
have  been  warranted  in  declaring,  as  a  matter  of  law,  that  there 
was  no  evidence  tending  to  show  that  plaintiff's  husband  was  not 
a  passenger  on  defendant's  train  at  the  time  he  was  killed.  It 
was  not  essential,  in  order  to  authorize  the  submission  of  this 
cause  to  the  jury,  to  show  by  positive  or  direct  evidence  that 
plaintiff's  husband  was  a  passenger  at  the  time  of  the  collision, 
or  that  it  was  his  purpose  to  continue  his  journey  further  on  from 
Nelson  station;  but,  if  the  facts  and  circumstances  detailed  in 
evidence  were  such  as  indicated  the  purpose  and  intention  of 
deceased  to  proceed  further  on  his  journey  from  Nelson  station, 
then  the  court  would  not  have  been  authorized  in  disregarding 
the  legitimate  inference  the  jury  were  warranted  in  drawing 
from  the  circumstances  detailed  in  evidence.  Take  the  facts  in 
this  case,  about  which  there  is  no  dispute,  and  we  are  unable  to 
see  how  to  escape  the  conclusion  that  they  authorized  the  sub- 
mission of  the  cause  to  the  jury.  In  the  first  place,  the  train 
stopped  at  Nelson  station  25  or  30  minutes.  There  is  an  absence 
from  the  record  of  any  testimony  showing  that  the  deceased 
alighted  from  the  train,  nor  was  there  anything  in  his  conduct 
or  actions  indicating  that  he  desired  or  intended  to  get  off  the 
train.  He  remained  in  the  passenger  coach  designed  for  the 
purpose  of  transporting  passengers,  and  the  conductor  testified 
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that  at  the  time  of  the  collision  the  train  upon  which  deceased 
was  traveling  had  started  to  move.  Still  no  effort  on  the  part 
of  the  deceased  to  ali/afht  from  this  train.  His  home  and  family 
were  at  Blackwater,  the  place  that  he  had  left  a  few  hours  pre- 
viously, to  f^o  to  Marshall.  The  collision  occurred  while  the 
train  that  he  was  upon  was  moving  in  the  direction  of  his  home. 
After  the  collision  he  was  found  in  the  coach  where  passengers 
should  be.  The  actions  and  conduct  of  the  deceased  in  this 
coach  clearly  manifested  an  intention  and  purpose  on  his  part 
to  remain  in  said  coach  as  a  passenger  and  pay  his  fare  when 
demanded  of  him,  and  he  did  remain  in  it  until  it  started  to 
leave  the  station  to  which  the  conductor  says  that  he  had  paid 
his  fare.  The  coach  on  defendant's  train  was  for  the  purpose 
of  carrying  passengers,  and,  if  the  deceased  desired  to  proceed 
to  his  home  at  Blackwater,  he  had  the  right  to  remain  in  said 
coach  for  that  purpose,  and  he  was  not  in  any  sense  a  trespasser 
in  contemplation  of  law.  The  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence  was  properly  denied  by  the  court. 

3.  Complaint  is  urged  that  the  court  erred  in  refusing  defend- 
ant's instruction  No.  2.  Counsel  in  their  brief  refer  to  this 
instruction  as  No.  3,  but  the  record  discloses  that  the  legal  prop- 
ositions are  all  embraced  in  instruction  No.  2.  We  have  given 
such  instruction  so  refused  our  careful  consideration,  and  have 
reached  the  conclusion  that  there  was  no  error  in  the  court  de- 
nying appellant's  request.  This  instruction  is  reproduced  in  full 
in  the  statement  of  this  cause,  and  the  second  subdivision  of  such 
instruction  substantially  announces  as  a  legal  proposition  that  if 
the  deceased  had  taken  passage  on  the  train  at  Marshall,  Mo., 
and  had  paid  his  fare  to  the  station  of  Nelson,  that  it  was  essen- 
tial after  the  arrival  of  said  train  at  Nelson  for  the  deceased  to 
notify  the  conductor  that  he  wished  to  go  further  on  said  train. 
Then  follows  the  further  statement  that  if  he  remained  on  board 
the  train  talking  to  a  friend,  without  notifying  the  conductor  of 
said  train  that  he  wished  to  go  further  on  said  train,  and  that 
the  conductor  on  said  train  did  not  know  that  he  remained  aboard 
said  train  after  the  arrival  at  Nelson,  then  and  in  that  case  he 
was  not  a  passenger.  In  the  first  place  there  was  no  testimony 
that  the  deceased  was  talking  to  a  friend  on  the  train,  and  in  the 
second  place,  as  heretofore  indicated,  if  the  deceased  was  in  the 
passenger  coach  and  purposed  to  proceed  further  upon  his  journey 
he  had  the  right  to  remain  in  such  coach,  and  it  was  not  essen- 
tial that  he  should  expressly  notify  the  conductor  that  he  wished 
to  go  further  on  said  train.  It  will  not  be  s^iously  denied  that, 
if  persons  at  the  station  of  Nelson  had  entered  said  coach,  they 
were  passengers  from  the  time  of  their  entrance  into  the  same, 
whether  the  conductor  had  any  knowledge  of  their  entrance  or 
not,  or  whether  they  had  a  ticket  or  had  paid  their  fare  to  the 
conductor.  It  was  only  necessary  that  they  enter  the  coach  either 
with  a  ticket  authorizing  their  transportation,  or  with  the  inten- 
tion of  paying  the  usual  fare  for  the  same,  and  we  are  unable  to 
see  any  well-grounded  legal  distinction  between  the  person  who 
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entered  the  coach  from  a  station  for  the  purpose  of  Roing  to 
some  other  point  on  the  line  of  road,  and  the  person  who  happens 
to  be  in  the  coach  and  remains  there  with  the  purpose  of  pro- 
ceedin/a:  further,  and  with  the  intention  of  paying  his  fare  to  the 
point  he  desired  to  g^o. 

4.  It  is  further  insisted  that  the  court  erred  in  its  refusal  of 
the  first  subdivision  of  instruction  No.  2.  That  portion  of  the 
instruction  required  the  jury  to  find  that  the  deceased  was  a 
passenger  in  said  train  as  was  defined  by  the  terms  embraced 
in  the  second  subdivision  of  instruction  No.  2.  We  have 
indicated  that  the  second  subdivision  of  instruction  No.  2  was 
erroneous  and  did  not  properly  declare  the  law.  Hence  it 
follows  that  the  first  subdivision  of  instruction  No.  2,  which 
had  for  its  basis  the  erroneous  instruction,  was  also  properly 
denied  by  the  court.  Again,  it  is  insisted  that  the  refusal 
of  instruction  No.  2  left  this  case  submitted  to  the  jury  with- 
out any  requirement  that  they  should  find  the  deceased  was 
a  passenger,  and  without  any  guide  as  to  what  facts  constituted 
him  a  passenger.  The  appellant  has  manifestly  overlooked 
what  in  fact  the  jury  were  required  to  find  in  order  to  entitle 
plaintiff  to  recover.  It  will  be  observed  that  the  defendant, 
in  its  instruction  requested  upon  the  measure  of  damages, 
practically  conceded  and  assumed  by  the  terms  of  that  instruc- 
tion that  deceased  was  a  passenger  on  its  train  of  cars;  but, 
aside  from  this,  the  instructions  given  by  the  court  required 
the  jury  to  find  every  essential  fact  necessary  to  entitle  plaintiff 
to  recover.  Instruction  No.  1,  as  given  to  the  jury  by  the 
court,  required  the  jury  to  find  that  plaintiff's  deceased  hus- 
band was  a  passenger  on  one  of  defendant's  trains.  That  the 
deceased  was  a  passenger  up  to  the  time  the  train  reached  the 
station  of  Nelson  is  conceded  by  appellant  and  is  testified  to  by 
the  conductor.  Hence  the  crucial  question  of  fact  to  be  found 
by  the  jury  was  whether  or  not  he  remained  a  passenger  and 
was  a  passenger  at  the  time  the  train  was  starting  from  Nelson 
station  in  the  direction  of  Blackwater,  and  the  jury  in  the  dosing 
part  of  instruction  No.  1,  given  on  the  part  of  the  plaintiff, 
were  required  to  find  every  essential  fact  necessary  to  con- 
stitute him  a  passenger.  They  were  told  that,  "if  the  jury  be- 
lieve from  all  the  facts  and  circumstances  in  evidence  that  he 
determined  to  continue  his  journey  to  Blackwater  and  remained 
on  said  train  for  that  purpose,  the  fact  that  he  only  paid  his 
fare  at  Marshall  to  Nelson  is  no  defense  to  this  suit."  While  it 
may  be  said  that  the  instruction  is  unhappily  worded,  and  should 
have  stated  that  the  finding  of  the  facts  embraced  in  it  would 
constitute  deceased  a  passenger,  yet  the  instruction  required  the 
finding  of  every  essential  fact  necessary  to  make  Him  a  pas- 
senger, and  the  true  meaning  and  import  of  it  was  that,  if 
they  found  that  state  of  facts,  they  would  find  that  he  was  a 
passenger,  and  the  fact  that  he  only  paid  his  fare  to  Nelson 
would  constitute  no  defense  to  this  suit.  In  other  words,  no 
other  meaning  can  be  given  that  instruction,  it  being  conceded 
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that  he  was  a  passenger  up  to  the  time  the  train  reached  Nelson, 
other  than  that,  if  the  jury  should  believe  from  all  the  facts  an^. 
circumstances  in  evidence  that  he  determined  to  continue  his 
journey  to  Black  water,  and  remained  on  the  train  for  that  pur- 
pose, he  was  a  passenger.  This  was  clearly  the  effect  of  that 
instruction.  Hence  it  must  be  ruled  that  under  that  instructiui 
tlie  jury  were  required  to  find  that  the  deceased  was  a  passengei , 
as  well  as  all  the  essential  facts  necessary  to  constitute  him  such 
passenger,  and,  this  question  having;  been  fairly  submitted  to  the 
jury,  there  was  no  error  in  the  refusal  of  the  instruction  re- 
quested by  the  appellant. 

5.  This  brings  us  to  the  consideration  of  the  only  remaining 
proposition  involved  in  this  cause,  that,  is,  the  contention  of  the 
appellant  that  the  court  erroneously  refused  defendant's  instruc- 
tion No.  1  as  to  the  measure  of  damages.  This  suit  was  brought 
under  section  2864,  supra,  and  under  the  evidence  introduced 
upon  the  trial  the  court  very  properly  confined  the  recovery  to 
that  section.  Instruction  No.  1  upon  the  measure  of  damages, 
requested  by  the  appellant,  the  refusal  of  which  is  now  com- 
plained of,  was  entirely  foreign  to  the  section  of  the  statute  upon 
which  this  suit  is  predicated.  Defendant's  contention  is  that  the 
death  of  plaintiff's  husband  was  occasioned  by  the  negligence 
of  the  brakeman,  and  that  he  was  not  a  servant  such  as  con- 
templated by  the  statute,  engaged  in  the  operating  and  managing 
of  trains,  therefore  plaintiff  was  not  entitled  to  recover  in  this 
action  the  definite  fixed  sum  of  $5,000  as  a  forfeiture  under 
section  2864.  In  support  of  this  contention,  our  attention  is 
directed  to  the  case  of  Culbertson  v.  Railway  Co.,  140  Mo.  35, 
36  S.  W.  834.  A  careful  analysis  of  that  case  will  demonstrate 
that  it  has  no  application  to  the  case  at  bar.  The  petition  in 
this  case  proceeds  upon  only  one  theory,  and  that  is,  it  is  alleged 
that  plaintiff's  deceased  husband  was  a  passenger  upon  defend- 
ant's train,  and  that  his  death  was  occasioned  by  the  negligence 
and  unskillfulness  of  the  agents,  servants,  and  employees  of  the 
defendant  whilst  so  running,  conducting,  and  managing  said 
train  of  cars  and  locomotives.  In  the  Culbertson  Case,  relied 
upon  by  appellant,  there  were  different  acts  of  negligence  alleged 
and  relied  upon  for  recovery.  Some  of  the  acts  complained  of 
in  that  case  would  fall  within  the  provisions  of  the  section  fixing 
a  definite  penalty,  and  others  brought  the  case  under  a  provision 
of  the  statute  in  which  no  definite  penalty  clause  was  fixed,  and 
upon  that  question  Gantt,  J.,  speaking  for  this  court,  simply 
announced  the  rule.  He  said:  "It  has  been  uniformly  ruled  ia 
this  state  that,  where  different  acts  of  negligence  are  alleged 
and  relied  upon,  and  some  of  them  bring  the  case  within  the 
penalty  clause  of  section  4425,  and  others  bring  the  case  within 
section  4426,  it  is  error  to  instruct  solely  for  the  penalty. 
Crumpley  v.  Railroad,  98  Mo.  34,  11  S.  W.  244;  King  v.  Rail- 
road, 98  Mo.  235,  11  S.  W.  563;  Rapp  z\  Railroad,  106  Mo. 
423,  17  S.  W.  487."  That  is  not  this  case.  That  the  brake- 
man  is  a  servant  who  has  duties  to  perform  in  operating  and 
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managing^  a  train,  such  as  the  use  of  brakes,  giving  si^prials,  etc., 
and  whose  negligent  performance  of  such  duties  may  easily 
produce  fatal  results,  is  too  plain  for  discussion.  Hence  it  must 
be  held  that  he  was  a  servant  engaged  with  others  in  operating 
and  manag^ingf  the  train  upon  defendant's  railroad.  Mallov  z\ 
Railway  Co.,  173  Mo.,  loc.  cit.  81,  73  S.  W.  159;  Rinard  r. 
Railway  Co.,  164  Mo.  270,  64  S.  W.  124. 

We  have  thus  indicated  our  views  upon  the  propositions  dis- 
closed by  the  record  in  this  cause.  There  is  no  dispute  that  the 
collision  which  resulted  in  the  death  of  plaintiff's  husband  was 
occasioned  by  the  neglig^ence  of  defendant's  employees.  The 
testimony  plainly  shows  that  fact,  and  it  is  practically  conceded, 
and  we  see  no  escape  from  the  conclusion,  that  the  court  prop- 
erly submitted  this  cause  to  the  jury,  and  that  the  evidence  is 
sufficient  to  support  the  finding  of  the  jury;  that  the  plaintiflF's 
husband  determined  to  become  a  passenger  from  Nelson  to 
Blackwater,  and  was  on  the  train  for  that  purpose  when  killed. 
His  home  was  at  Blackwater,  his  family  was  tfiere,  and  he  had 
left  his  home  that  afternoon  for  Marshall.  The  local  freig^ht 
train,  which  provided  a  coach  for  passeng^er  service,  stopped  at 
Nelson  Station  25  or  30  minutes;  the  conductor  had  given  the 
signal  to  start ;  and  the  train  had  in  fact  started  towards  Black- 
water  before  the  collision  occurred,  and  the  plaintiff's  husband 
was  on  the  moving  train  in  the  regular  passenger  coach,  and  we 
are  of  the  opinion  that  it  was  manifestly  a  correct  and  legitimate 
inference  to  be  drawn  by  the  jury  that  plaintiff's  husband  was  on 
the  train  for  the  purpose  of  going  to  Blackwater,  which  was  his 
home  and  natural  destination. 

Entertaining  the  views  as  herein  indicated,  it  results  in  the 
conclusion  that  the  judgment  of  the  trial  court  should  be  af- 
firmed, and  it  is  so  ordered.    All  concur. 


State  ex  rel.  Ellis,  Atty.  Gen.,  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  Florida,   May  29,  1906.) 

[41   So.   Rep.   529.1 

Carriers — Duties — Service  of  Public — Discrimination.* — A  railroad 
company,  acting  as  a  common  carrier,  is  bound  to  serve  all  the  mem- 
bers of  the  public  alike  who  apply  for  service  under  like  conditions. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
common  carriers  to  receive  and  transport  freight  without  discrimina- 
tion, see  foot-notes  appended  to  Southern  Express  Co,  v.  R.  M. 
Rose  Co.  (Ga.),  18  R.  R.  R.  565,  41  Am.  &  Eng.  R.  Cas..  N.  S.,  565; 
foot-note  appended  to  Agee  &  Co.  v.  Louisville  &  N.  R.  Co.  (Ala.). 
18  R.  R.  R.  129,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  129;  foot-notes  ap- 
pended to  Central  of  Georgia  Ry.  Co.  v.  Augusta  Brok.  Co.  (Ga.), 
16  R.  R.  R.  634,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  634;  foot-notes  ap- 
pended to  State  V.  Chicago,  etc.,  R.  Co.  (Neb.),  14  R.  R.  R.  402,  37 
Am.  &  Eng.  R.  Cas.,  N.  S.,  402. 
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Same — Freight.t — Where  a  railroad  company,  acting:  as  a  common 
carrier,  voluntarily  engages  in  transporting  and  delivering  between 
stations  on  its  line  of  road  the  poles,  wires,  etc.,  of  one  telegraph 
company,  it  may  be  compelled  by  mandamus  to  perform  a  similar 
service  for  another  telegraph  company;  nor  is  the  duty  of  the  com- 
mon carrier  affected  by  reason  of  the  service  being  performed  under 
a   contract. 

(Syllabus  by  the  Court.) 

In  Banc.  Application  by  the  state,  on  the  relation  of  W.  H. 
Ellis,  Attorney  General,  for  a  writ  of  mandamus  ag^ainst  the 
Atlantic  Coast  Line  Railroad  Company.    Demurrer  overruled. 

This  is  an  orig^inal  proceeding^  in  mandamus,  broug^ht  by  the 
Attorney  General  under  the  provisions  of  chapter  4700,  p.  7(\ 
Acts  1899,  to  enforce  an  order  of  the  Railroad  Commissioners, 
and  seeks  practically  the  same  relief  which  was  sought  in  a 
previous  proceeding  by  mandamus  in  this  court  (40  South.  875) 
between  the  same  parties,  but  under  different  conditions. 

The  alternative  writ  is  as  follows : 

"Whereas,  by  a  petition  caused  to  be  filed  in  this  court  by 
the  Railroad  Commissioners  of  the  state  of  Florida,  in  the  name 
of  the  said  state,  upon  the  relation  of  W.  H.  Ellis,  Attorney 
General  of  said  state,  it  has  been  made  to  appear:  That  com- 
plaint was  heretofore  made  to  the  Railroad  Commissioners  of 
the  state  of  Florida  by  the  Postal  Telegraph  Cable  Company,  a 
body  corporate  under  the  laws  of  the  state  of  New  York  and 
eng^agfed  in  a  g^eneral  telegraphic  business  throughout  the  United 
States,  with  lines  of  wire  in  the  several  states,  and  in  the  state 
of  Florida,  against  the  Atlantic  Coast  Line  Railroad  Company, 
a  railroad  corporation  eng^a^ed  in  the  business  of  a  common 
carrier  and  having;  and  operating;  a  railroad  in  the  state  of 
Florida,  that  the  said  Atlantic  Coast  Line  Railroad  Company 
was  Ruilty  of  unjust  discrimination  in  favor  of  the  Western 
L^nion  Telegfraph  Company  by  transporting;  and  distributing;  for 
said  Western  Union  Teleg;raph  Company  its  men,  wire,  poles, 
and  other  material  for  the  erection,  maintenance,  operation,  re- 
pair, construction,  and  reconstruction  of  its  line  of  wire  along; 
its  railroad,  in  said  state,  and  refusing;  to  perform  like  services 
for  any  and  all  other  teleg;raph  and  telephone  companies;  that 
due  notice  was  served  by  the  Railroad  Commissioners  on  the 
said  Atlantic  Coast  Line  Railroad  Company  that  there  would  be 
a  meeting;  of  the  said  Railroad  Commissioners  at  their  office  in 
Tallahassee,  at  10  o'clock  a.  m.,  April  9,  A.  D.  1906,  at  which 
they  would  be  heard  to  show  cause,  if  any  they  had,  why  such 
unjust  discrimination  should  not  cease,  and  they  be  required  to 
transport  and  distribute  for  any  and  all  teleg;raph  and  telephone 
companies  their  men,  wire,  poles,  and  other  material  over  an^ 
along;  the  line  of  their  railroad  within  the  state  of  Florida,  and 

tFor  the  authorities  in  this  series  on  the  question  whether  manda- 
mus on  injunction  is  the  proper  remedy  where  it  is  sought  to  compel 
a  common  carrier  to  receive  and  carry  freij3:ht,  see  foot-notes  ap- 
pended to  Southern  Express  Co.  v.  R.  M.  Rose  Co.  (Ga.),  18  R.  R. 
R.  565,  41  Am.  &  Enj?.  R.  Cas.,  N.  S..  565. 
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why  a  just  and  reasonable  rate  should  not  be  prescribed  for  said 
Atlantic  Coast  Line  Railroad  Company  to  charge  for  such  serv- 
ices ;  that  the  said  railroad  company  did  not  appear  by  counsel  or 
otherwise,  in  response  to  said  notice,  and  failed  to  file  any  an- 
swer to  said  complaint;  that  the  said  Railroad  Commissioners 
did  thereupon  find  and  determine  that  the  said  Atlantic  Coast 
Line  Railroad  Company,  in  haulingf  and  distributing^  between 
stations  on  and  along:  its  line  of  railroad  in  the  state  of  Florida 
for  the  Western  Union  Telegraph  Company  its  men,  wire, 
poles,  and  other  material  for  the  erection,  maintenance,  operation, 
repair,  construction,  and  reconstruction  of  its  line  of  wire,  and 
in  refusing:  to  perform  like  services  for  any  and  all  other  teie- 
g^raph  and  telephone  companies,  was  guilty  of  an  unjust  dis- 
crimination in  favor  of  the  said  Western  Union  Telegraph 
Company,  and  was  in  violation  of  chapter  4700  of  the  Laws  of 
Florida;  that  it  was  thereupon  ordered  and  adjudged  by  the 
Railroad  Commissioners  of  the  state  of  Florida  that  such  unjust 
discrimination  be  discontinued,  and  that  said  Atlantic  Coast 
Line  Railroad  Company  be  required  to  haul  and  distribute  be- 
tween its  stations,  on  and  along  its  line  of  railroad,  in  the  state 
of  Florida,  for  any  and  all  telegraph  and  telephone  companies, 
their  men,  wire,  poles,  and  other  material  for  the  erection, 
maintenance,  operation,  repair,  construction,  and  reconstruction 
of  their  lines  of  wire,  and  that  the  said  Atlantic  Coast  Line 
Railroad  Company,  for  such  services  performed  and  rendered 
any  telegraph  or  telephone  company,  may  charge  the  current 
tariff  rates  from  the  point  of  shipment  to  the  first  regular  station 
next  beyond  the  last  intermediate  place  where  such  material  is  to 
be  unloaded,  and  the  consignor  shall  furnish  all  labor  necessary 
to  effect  such  distribution,  and  shall  pay  full  first-class  passenger 
fares  for  all  men  whom  they  send  with  siich  cars  to  effect  such 
distribution,  and  for  the  extra  service  of  stopping  cars  and  en- 
gines between  stations  the  railroad  company  may  charge  and 
collect  ten  dollars  per  car  per  day  in  addition  to  the  current 
rate,  a  copy  of  said  order  being  attached  to  said  petition,  and 
a  like  copy  being  hereto  annexed,  marked  'Exhibit  .A.'  That 
the  Postal  Telegraph  Cable  Company,  a  body  corporate  under 
the  laws  of  the  State  of  New  York  and  engaged  in  a  general 
telegraphic  business  throiighout  the  United  States,  with  lines 
of  wire  in  the  several  states,  and  in  the  state  of  Florida,  de- 
siring to  extend  its  telegraphic  line  from  the  city  of  Jacksonville, 
in  the  county  of  Duval,  to  the  city  of  Lakeland,  in  the  count)' 
of  Polk,  in  the  state  of  Florida,  and  for  that  purpose  to  construct, 
maintain  and  operate  a  line  of  poles  and  wires  along  the  right 
of  way  of  the  said  Atlantic  Coast  Line  Railroad  Company  from 
the  said  city  of  Jacksonville  to  the  said  city  of  Lakeland,  and 
into  and  through  the  counties  of  Duval,  Clay,  Putnam,  Volusia. 
Orange,  Osceola,  and  Polk,  by  regular  proceedings  in  the  cir- 
cuit court  for  Duval  county,  Florida,  under  the  statutes  of  said 
state  in  such  cases  made  and  provided,  condemned  and  acquired 
a   right  of   way   and   easement   to   so   construct,   operate,   and 
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maintain  a  line  of  poles  and  wires  upon,  the  right  of  way  of  the 
said  Atlantic  Coast  Line  Railroad  Company  throug^h  the  counties 
aforesaid.     That  after  the  order  of  the  Railroad  Commissioners 
was  made  as  aforesaid  the  said  Postal  Telegraph  Cable  Com- 
pany applied  to  the  said  Atlantic  Coast  Line  Railroad  Company 
to  haul  and  distribute  between  its  stations  on  and  along  its  line 
of   railroad,  between  the  city  of  Jacksonville  and  the  city  of 
Lakeland,  and  through  the  counties  of  Duval,   Clay,   Putnam, 
Volusia,  Orange,  Osceola,  and  Polk,  their  men,  poles,  wire,  and 
other  material  for  the  erection,  construction,  maintenance,  and 
operation  of  their  telegraph  line  between  said  cities  of  Jackson- 
ville and  Lakeland,  and  offered  to  pay  for  such  services  the  cur- 
rent tariff  rates  of  said  railroad  company   from  the  point  of 
shipment  to  the  first  regular  station  on  its  line  next  beyond  the 
last  intermediate  place  where  such  material  is  to  be  unloaded, 
and  to  furnish  all  labor  necessary  to  effect  such  distribution,  and 
to  pay  full  first-class  passenger  fares  for  all  men  sent  with  such 
cars  to  effect  such  distribution,  and,  in  addition,  ten  dollars  per 
car  per  day  for  the  extra  service  of  stopping  cars  and  engines 
between   stations;   but   the   said    Atlantic   Coast   Line   Railroad 
Company  refused  to  receive  and  haul   and  distribute  between 
their  stations,  on  and  along  their  line  of  railroad,  from  Jackson^ 
ville  to  Lakeland,  the  men,  poles,  wire,  and  other  material  of 
the  Postal  Telegraph  Cable  Company  under  the  said  order  of 
the  Railroad  Commissioners,  aforesaid,  and  still  refuses  so  to 
do,  although  demand  has  been  made  for  such  service,  as  afore- 
said.    That  the  said   refusal  of  the  said   Atlantic   Coast  Line 
Railroad  Company  to  comply  with  and  carry  out  the  said  order 
of   the   Railroad   Commissioners   of   the   state   of   Florida   was 
brought  to  the  attention  of  the  said  Railroad  Commissioners, 
and  thereupon  an  order  was  passed  by  the  Railroad  Commission- 
ers requesting  and  directing  the  Attorney  General  of  the  state 
of  Florida  to  institute  such  proceedings  in  the  courts  as  may  be 
necessary   to   enforce   compliance   by   the   Atlantic   Coast   Line 
Railroad  Company  with  the  order  of  the  Railroad  Commissioners 
aforesaid,  in  behalf  of  the  said  Postal  Telegraph  Cable  Company. 
And  whereas,  the  state  of  Florida,  by  W.  H.  Ellis,  the  Attor- 
ney General  of  said  state,  prays  that  a  writ  of  mandartius  may 
issue  from  this  court,  directed  to  the  said  Atlantic  Coast  Line 
Railroad  Companv,  a  corporation,  commanding  it  to  obey  the 
said  order  of  the  Railroad  Commissioners  of  the  state  of  Florida, 
iR  behalf  of  the  said  Postal  Telegraph  Cable  Company,  by  re- 
ceiving and  hauling  and  distributing  between  its  stations,  on  and 
along  its  line  of  railroad,  in  the  state  of  Florida,  between  the 
cities  of  Jacksonville  and   Lakeland,   and   in   and   through  the 
counties  of  Duval,  Clay,  Putnam,  Volusia,  Orange,  Osceola,  and 
Polk,  the  men,  and  poles,  wire,  and  other  material,  of  the  said 
Postal  Telegraph  Cable  Company,  for  the  erection,  maintenance, 
operation,   repair,  construction,   and   reconstruction   of   its  tele- 
graph line  between  the  said  cities  of  Jacksonville  and  Lakeland, 
at  and  for  not  exceeding  the  current  tariff  rates,  from  the  point 
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of  shipment  to  the  first  regular  station  next  beyond  the  last 
hitermediate  place  where  such  material  is  to  be  unloaded,  and 
full  first-class  passenger  fares  for  all  men  sent  by  said  Postal 
Telegraph  Cable  Company  with  the  cars  to  eflFect  such  dis- 
tribution, and  ten  dollars  per  car  per  day  in  addition  to  the  said 
current  tariff  rates : 

"Now,  therefore,  we,  being  willing  that  full  and  speedy  jus- 
tice should  be  done  in  the  premises,  do  command  you,  the  said 
Atlantic  Coast  Line  Railroad  Company,  that  you  forthwith  com- 
ply with  the  said  order  of  the  Railroad  Commissioners  of  the 
state  of  Florida,  in  behalf  of  the  said  Postal  Telegraph  Cable 
Company,  by  receiving  and   hauling  and  distributing  between 
the  stations  on  and  along  the  line  of  your  railroad,  in  the  state 
of   Florida,  between   the   cities   of  Jacksonville   and   Lakeland, 
and  in  and  through  the  counties  of  Duval,  Clay,  Putnam,  Vo- 
lusia, Orange,  Osceola,  and  Polk,  the  men,  and  the  poles,  wire, 
and  other  material  of  the  said  Postal  Telegraph  Cable  Company, 
for   the   erection,   maintenance,   operation,    repair,   construction, 
and  reconstruction  of  its  telegraph  line  between  the  said  cities 
of  Jacksonville  and  Lakeland,   at   and    for  not   exceeding  the 
current  tariff  rates  from  the  point  of  shipment  to  the  first  reg- 
ular station  next  beyond  the  last  intermediate  place  where  such 
material  is  to  be  unloaded,  and  full  first-class  passenger  fares  for 
all  men  sent  by  said  Postal  Telegraph  Cable  Company  with  the 
cars  to  effect  such  distribution,  and  ten  dollars  per  car  per  day 
in  addition  to  the  said  current  tariff  rates,  or  that  you  show 
cause  why  you  have  not  done  so  before  our  Supreme  Court  at 
the  Capitol,  in  the  citv  of  Tallahassee,  at  10  o'clock  a.  m.,  on  the 
8th  day  of  May,  A.  D.  1906,  and  have  you  then  and  there  this 
writ." 

"  'Exhibit  K: 
"  'Order  No.  94. 

Railroad  Commission,  State  of  Florida. 

'To  the  Atlantic  Coast  Line  Railroad  Company. 

Complaint  having  been  made  to  the  Railroad  Commissioners 
of  the  state  of  Florida  that  the  Atlantic  Coast  Line  Railroad 
Company  is  guiltv  of  unjust  discrimination  in  favor  of  the 
Western  Union  Telegraph  Companv  by  transporting  and  dis- 
tributing for  said  Western  Union  Telegraph  Company  its  men, 
wire,  poles,  and  other  material  for  the  erection,  maintenance, 
operation,  repair,  construction,  and  reconstruction  of  its  line  of 
wire  along  said  railroad  in  said  state,  and  refuses  to  perform 
like  services  for  anv  and  all  other  telegraph  and  telephone  com- 
panies, and  due  notice  having  been  served  on  the  Atlantic  Coast 
Line  Railroad  Company  that  there  would  be  a  meeting  of  the 
Railroad  Commissioners  at  their  office  in  Tallahassee,  at  10 
o'clock  a.  m.,  April  9,  A.  D.  1906,  at  which  they  would  be  heard 
to  show  cause,  if  any  they  hadl,  why  such  unjust  discrimination 
should  not  cease,  and  they  be  required  to  transport  and  distrib- 
ute  for  any  and  all   telegraph  and  telephone  companies  their 
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men,  wire,  poles,  and  other  material  over  and  alon^  the  line  of 
their  railroad  within  said  state  of  Florida,  and  why  a  just  and 
reasonable  rate  should  not  be  prescribed  for  said  Atlantic  Coast 
Line  Railroad  Company  to  charg^e  fcpr  such  services,  and  the 
said  railroad  company  not  having^  appeared,  by  counsel  or  other- 
wise, in  response  to  said  notice,  and  having^  filed  no  answer  to 
the  said  complaint,  and  the  commissioners  being:  fuHy  advised, 
do  find  that  the  said  Atlantic  Coast  Line  Railroad  Company,  in 
hauling  and  distributing^  between  stations  on  and  along:  its  line 
of  railroad  in  the  state  of  Florida  for  the  Western  Union  Tele- 
g^raph  Company  its  men,  wire,  poles,  and  other  material  for  the 
erection,  maintenance,  operation,  repair,  construction,  and  re- 
construction of  its  line  of  wire,  and  in  refusing:  to  perform  like 
services  for  any  and  all  other  teleg^raph  and  telephone  companies, 
is  g:uilty  of  unjust  discrimination  in  favor  of  said  Western 
Union  Telegraph  Company,  and  is  in  violation  of  chapter  4700 
of  the  laws  of  Florida. 

"  'It  is  hereby  ordered  and  adjudg^ed  by  the  Railroad  Commis- 
sioners of  the  state  of  Florida  that  such  unjust  discrimination 
be  discontinued,  and  that  said  Atlantic  Coast  Line  Railroad  Com- 
pany be  and  is  hereby  required  to  haul  and  distribute  between 
its  stations  on  and  along:  its  line  of  railroad,  in  the  state  of 
Florida,  for  any  and  all  teleg:raph  and  telephone  companies, 
their  men,  poles,  wire,  and  other  material  for  the  erection,  main- 
tenance, operation,  repair,  construction,  and  reconstruction  of 
their  lines  of  wire. 

"  'It  is  further  ordered  and  adjudg:ed  by  the  Railroad  Com- 
missioners of  the  state  of  Florida  that  the  said  Atlantic  Coast 
Lme  Railroad  Company,  for  such  services  p>erformed  and  ren- 
dered for  any  teleg:raph  or  telephone  company,  may  charg:e  the 
current  tariff  rates  from  the  point  of  shipment  to  the  first  reg:- 
ular  station  next  beyond  the  last  intermediate  place  where  such 
material  is  to  be  unloaded,  and  the  consig^nor  shall  furnislj  all 
labor  necessary  to  effect  such  distribution,  and  shall  pay  full 
first-class  passeng:er  fares  for  all  men  whom  they  send  with  such 
cars  to  effect  such  distribution,  and  for  the  extra  service  of 
stopping:  cars  and  eng:ines  between  stations,  as  above  indicated, 
the  railroad  company  may  charg:e  and  collect  ten  dollars  per 
car  per  day  in  addition  to  the  current  rate. 

"  'Done  and  ordered  by  the  Railroad  Commissioners  of  the 
state  of  Florida  in  session  at  their  office  in  the  city  of  Talla- 
hassee, Florida,  this  the  10th  day  of  April,  A.  D.  1906. 

*"rSig:nedl  Jeffn.  Browne,  Chairman. 

"'Attest: 

"'[Sig:nedl  R.  C.  Dunn,  Secretary.'" 

To  this  writ  a  demurrer  has  been  interposed  by  the  respond- 
ent and  upon  the  issues  thus  raised  has  been  arg:ued  and  sub- 
mitted.   The  following:  is  the  demurrer: 

"Now  conies  the  defendant,  the  Atlantic  Coast  Line  Railroad 
Company,  a  corporation,  and  says  that  the  alternative  writ  is  bad 
in  substance  and  insufficient  in  law  to  be  answered. 
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"The  substantial  matters  of  law  to  be  argued  are  as  follows: 

"(1)  That  the  order  made  by  the  Railroad  Commissioners  of 
the  state  of  Florida  is  without  authority  of  law. 

"(2)  That  there  is  no  authority  of  law  for  the  Railroad  Com- 
missioners of  the  state  of  Florida  to  make  a  rate  special  and 
applicable  to  one  railroad  corporation  and  not  applicable  and 
eniforceable  as  against  all  railroad  corporations  in  the  state; 
that  they  have  only  powers  to  make  rates  that  shall  be  applicable 
and  enforceable  as  to  all  railroad  corporations. 

"(3)  That  under  and  by  virtue  of  said  order  of  the  Railroad 
Commission  set  forth  in  said  alternative  writ,  it  is  sougfht  to 
compel  this  respondent,  a  railroad  corporation,  and  no  other 
railroad  corporation  in  the  state  of  Florida,  to  transport  and  carry 
the  articles  therein  named  for  a  ^iven  price,  and  is  therefore 
a  discrimination  ag^ainst  this  respondent. 

"(4)  That  the  Railroad  Commissioners  of  the  state  of  Forida 
have  no  power  to  make  an  order  directing  or  compelling;  a  car- 
rier to  distribute  freig'ht  at  points  other  than  the  stations  on  its 
line  of  road,  and  there  is  no  authority  under  the  railroad  com- 
mission act  of  the  state  of  Florida  for  the  Railroad  Commission- 
ers to  make  an  order  to  compel  a  railroad  company  to  deliver 
freight  alongside  of  its  road  and  at  points  between  stations. 

"(5)  There  is  no  power  under  the  railroad  commission  act 
vested  in  the  commissioners  authorizing  them  to  compel  re- 
spondent to  g:ive  to  the  Postal  Teleg^raph  Cable  Company,  either 
by  contract  or  by  way  of  rate  made  by  the  commissioners,  the 
advantages  or  facilities  it  gives  to  the  Western  Union  Telegraph 
Company  by  contract. 

"(6)  That  it  appears  by  said  alternative  writ  that  no  railroad 
company  other  than  this  respondent  was  ever  summoned  to 
appear  at  any  hearing  before  the  Railroad  Commissioners  of  the 
state  of  Florida,  and  that  no  railroad  company  other  than  the 
respondent  was  ever  given  an  opportunity  of  being  heard  before 
the  Railroad  Commission  as  to  the  rate  proposed  to  be  made  on 
the  articles  set  forth  in  the  alternative  writ;  and  that  by  saiJ 
alternative  writ  it  appears  that  respondent  solely  and  alone  of 
all  of  the  railroad  corporations  in  the  state  was  singled  out  for 
the  purpose  of  having  a  rate  made  over  its  line  of  road  and  no 
other,  for  the  articles  named  in  said  alternative  writ. 

"(7)  That  the  powers  of  the  Railroad  Commission  extend 
only  to  making  reasonable  and  uniform  rates  to  govern  all  of  the 
railroad  corporations  in  the  state,  as  to  the  same  product  or 
article  to  be  moved,  and  it  cannot,  under  its  powers,  make  a 
rate  to  apply  to  one  corporation  only  and  not  to  other  corpora- 
tions, though  that  rate  may  apply  to  that  corporation  as  to  all 
telegraph  and  telephone  companies,  since  it  does  not  apply  to 
any  other  railroad  company  moving  a  like  product." 

Fred.  T.  Myers  and  DanI,  JV.  Rountree,  for  relator. 
John  B.  Hartridjs^e,  for  respondent. 

HocKER,  J.    (after  stating  the  facts).     We  do  not  think  it 
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necessary  to  repeat  what  is  contained  in  the  opinion  in  the  pre- 
vious case  decided  at  this  term  between  the  same  parties  as  to 
the  powers  of  the  Railroad  Commissioners  to  correct  abuses  and 
prevent  unjust  discriminations  by  persons  and  corporations  en- 
^a^ed  as  common  carriers  in  transporting^  persons  and  property 
or  performing  other  services  of  a  public  nature.  The  demurrer 
admits  the  alleviations  of  the  alternative  writ,  and  those  allega- 
tions in  our  opinion  clearly  show  that  the  respondent  has  vio- 
lated the  general  order  of  the  Railroad  Commissioners  requiring^ 
it  to  perform  for  any  and  all  teleji^raph  and  telephone  companies 
a  service,  in  effect,  similar  to  that  which  it  has  performed  as  a 
common  carrier  for  the  Western  Union  Telegraph  Company,  by 
refusing  the  same  service  to  the  Postal  Telegraph  Cable  Com- 
pany. For  we  think  it  is  clear  that  a  railroad  company  where  it 
acts  as  a  common  carrier  is  bound  to  serve  all  the  members  of 
the  public  alike,  who  apply  for  service,  under  like  conditions. 

The  contention  that  the  general  order  of  the  Railroad  Com- 
missioners is  unauthorized  by  law  inasmuch  as  it  applies  only  to 
the  respondent,  we  think  is  unfounded.  In  the  very  nature  of 
things  such  an  order  could  not  be  made  to  apply  to  another 
railroad  company  which  had  not  voluntarily  performed  for  some 
patron,  the  services  described  in  these  proceedings,  which  is  in 
some  respects  peculiar,  in  that  it  involves  the  delivery  of  poles, 
wires,  etc.,  between  stations.  But  the  respondent  having  volun- 
tarily performed  this  service  for  the  Western  Union  Telegraph 
Company  may  not  deny  it  to  another  company  applying  for 
similar  service  under  like  conditions.  The  order  of  the  Railroad 
Commissioners  is  a  general  order,  and  we  think  fully  authorized 
by  the  Constitution  and  chapter  4700,  p.  76,  Acts  of  1899.  Nor 
is  this  dut>'  affected  by  the  fact  that  the  service  was  performed 
for  the  Western  Union  Telegraph  Company  under  an  agree- 
ment or  contract.  The  rates  prescribed  in  this  general  order 
for  the  services  to  be  rendered  are  general  in  their  nature,  and 
apply  to  all  telegraph  and  telephone  companies  which  seek  to 
have  the  services  performed  and  are  not  challenged  on  the 
ground  of  unreasonableness.  The  order,  therefore,  is  in  con- 
formity with  the  views  of  this  court  as  expressed  in  the  opinion 
heretofore  rendered  at  this  term  between  the  same  parties.  We 
refer  to  the  authorities  therein  cited. 

The  demurrer  is  overruled,  and  the  respondent  is  required  to 
answer  the  alternative  writ  within  14  days  from  the  filing  of 
this  opinion. 

Shackleford,  C.  J.,  and  Cockrell,  Whitfield,  Taylor,  and 
Parkhill,  JJ.,  concur. 
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Northrop  et  al.  v.  City  of  Richmond. 

(Supreme   Court  of  Appeals   of  Virginia,  June   14,   1906.) 

[53  S.   E.   Rep.  962.] 

Street  Railroads — Regulations — Ordinances — Construction. — A  mu- 
nicipal ordinance  requiring  a  street  railway  company  to  sell 
"tickets  *  *  *  to  pupils  presenting  a  certificate  of  enrollment  in 
some  school  at  the  rate  of  two  for  five  cents,"  to  be  used  between 
specified  hours  from  Monday  to  Friday,  inclusive,  adopted  after  the 
city  had  rejected  the  provision  in  the  franchise  proposed  by  the 
company  requiring  the  sale  for  the  accommodation  of  children  going 
to  and  from  school  tickets  at  half  rates  to  be  used  between  specified 
hours,  when  construed  in  connection  with  the  practice,  adopted  by 
the  company  and  continued  for  several  years,  of  selling  tickets  at 
the  rate  of  two  for  five  cents  to  the  students  of  a  business  college, 
must  be  construed  as  requiring  the  company  to  sell  tickets  at  such 
rates  to  the  students  of  such  college. 

Error  to  Hustings  Court  of  City  of  Richmond. 

William  Northrop  and  another,  as  receivers  of  the  Richmond 
Passenger  &  Power  Company,  were  convicted  of  a  violation  of  a 
municipal  ordinance  of  the  city  of  Richmond,  and  they  bring 
error.    Affirmed. 

Munford,  Hunton,    Williams  &  Anderson,   for  plaintifts  in 
error. 
H,  R.  Pollard,  for  defendant  in  error. 

Keith,  P.  A  warrant  was  issued  by  the  police  justice  of  the 
city  of  Richmond,  chargfing;  William  Northrop  and  Henry  T. 
Wickham,  as  receivers  of  the  Richmond  Passenger  &  Power 
Company,  with  the  violation  of  an  ordinance  of  the  city  requiring 
the  Passenger  &  Power  Company  to  place  on  sale  at  convenient 
points  within  the  city  of  Richmond  tickets  to  be  sold  and  de- 
livered to  pupils  presenting  certificates  of  enrollment  in  the 
Smithdeal  Business  College,  a  school  located  in  the  city  of 
Richmond,  at  the  rate  of  two  for  five  cents,  to  be  used  between 
the  hours  of  8  a.  m.  and  4  p.  m.,  from  Monday  to  Friday,  in- 
clusive, which  ordinance  was  approved  December  23,  1899. 

The  receivers  appeared,  and  a  fine  of  $25  and  costs  was  im- 
posed upon  them.  From  this  judgment  they  took  an  appeal  to 
the  hustings  court  of  the  city  of  Richmond,  where  the  judgment 
of  the  police  justice  was  affirmed;  and  to  that  judgment  a  writ 
of  error  was  awarded  by  this  court. 

The  ordinance  of  the  city  of  Richmond  which  controls  this 
case  is  as  follows:  "And  the  said  company  shall  place  on  sale 
at  convenient  points  within  the  city  of  Richmond,  tickets  to  be 
sold  and  delivered  to  pupils  presenting  a  certificate  of  enroll- 
ment in  some  school,  at  the  rate  of  two  .for  five  cents,  to  be 
used  only  between  the  hours  of  8  a.  m.  and  4  p.  m.,  from  Monday 
to  Friday,  inclusive." 

The  plaintiffs  in  error  are  charged  with  a  violation  of  this 
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ordinance,  because  they  refused  to  sell  the  tickets,  for  which  it 
provides,  to  a  pupil  duly  enrolled  in  Smithdeal  Business  College, 
\vhich  is  located  in  the  city  of  Richmond,  the  contention  of  the 
Passenger  &  Power  Company  being  that  the  descriptive  terms 
used  in  the  ordinance,  "pupils  *  *  *  jn  some  school,"  do 
not  embrace  students  attendant  upon  a  college,  but  that,  in  their 
usual  and  ordinary  acceptation,  the  words,  "pupils  in  some 
school,"  refer  to  institutions  of  a  subordinate  character  which 
teach  elementary  learning,  in  distinction  from  places  for  more 
advanced  instruction,  which  take  distinctive  names,  such  as 
academy,  college,  high  school,  seminary,  university.  Wharton's 
Law.  Diet.  Or,  accepting  Webster's  definition,  a  school  is  a 
place  of  primary  instruction,  an  establishment  for  the  instruction 
of  children ;  as,  a  primary  school,  a  common  school,  a  grammar 
school. 

This  position,  taken  in  connection  with  the  provisions  of  the 
ordinance  which  limit  the  hours  and  days  upon  which  the  tickets 
are  to  be  sold  at  the  reduced  rate,  would  be  entitled  to  great 
weight  but  for  two  considerations. 

In  the  franchise  granted  by  the  city  on  the  28th  of  August, 
1895,  to  the  Richmond  Traction  Company,  the  sale  of  school 
tickets  was  provided  for  as  follows:  "And  said  company  shall 
place  on  sale  for  the  accommodation  of  children  going  to  and 
from  school,  tickets  at  half  rates,  to  be  used  only  between  the 
hours  of  8  a.  m.  and  4  p.  m.  from  Monday  to  Friday,  inclusive." 
This  language  was  offered  by  the  Richmond  Passenger  &  Power 
Company  to  the  council  of  the  city  for  adoption  in  the  ordinance 
under  which  its  franchises  are  held;  but  the  council  refused  to 
incorporate  that  language  in  the  franchise  granted  to  the  Pas- 
senger &  Power  Company,  and  embodied  in  the  ordinance  the 
provision  as  it  now  stands  and  under  which  the  prosecution  took 
place. 

The  ordinance,  as  it  exists,  is  much  broader  in  its  terms  and 
more  favorable  to  the  city  than  that  which  was  proposed  by  the 
Passenger  &  Power  Company  for  adoption;  indeed,  if  the  ordi- 
nance had  been  adopted  in  the  terms  in  which  it  was  offered  by 
the  Passenger  &  Power  Company,  it  would  have  been  plain  and 
unambiguous,  and  would  have  excluded  the  class  of  persons 
who  are  now  insisting  upon  its  benefits  as  it  was  adopted; 
for  the  phrase  "children  going  to  and  from  school"  would,  with- 
out doubt,  have  referred  to  young  people  in  attendance  upon 
institutions  of  a  subordinate  character,  and,,  in  common  accepta- 
tion, would  have  embraced  only  places  of  primary  instruction 
and  establishments  for  the  instruction  of  children.  But  "pupils" 
is  a  word  of  much  broader  signification,  and  the  council  doubtless 
preferred  it,  and  insisted  upon  its  substitution  in  the  place  of 
the  word  "children"  with  the  intention  that  it  should  embrace 
classes  of  young  persons  receiving  instruction  at  more  advanced 
institutions  of  learning,  who  would  not  be  aptly  described  as 
"children  going  to  and  from  school." 

The  other  consideration  to  which  we  refer  is  that  pupils  of 
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this  institution  had  been  gfranted  the  privilege  of  using:  half-rate 
tickets  until  the  fall  of  1903,  when  the  company  made  a  rule 
by  which  they  were  denied  the  privilegre  theretofore  enjoyed, 
and  by  which  they  were  not  permitted  to  purchase  or  use  the 
half-rate  tickets. 

It  cannot  be  said  that  the  view,  insisted  upon  by  the  plaintiffs 
in  error,  is  so  plain  and  unambig^uous  as  to  render  a  resort  to 
niles  of  construction  unnecessary.  The  ordinance  adopted,  taken 
in  connection  with  that  which  was  proposed  by  the  Passenger  & 
Power  Company,  and  rejected  by  the  city  when  the  franchise 
was  fi^ranted,  leaves  in  very  gfreat  doubt,  to  say  the  least,  whether 
the  broad  construction  insisted  upon  by  the  city,  or  the  narrow 
construction  placed  upon  the  langfua^e  by  the  other  party  to 
the  contract,  should  be  adopted.  It  is  the  dut>'  of  courts  to  Ret 
at  the  true  intent  of  the  parties  to  the  contract,  and  it  is  a 
recognized  and  accepted  canon  that,  where  the  construction  is 
doubtful,  it  is  prdper  to  look  to  the  construction  which  the  par- 
ties ~  themselves  have  placed  upon  the  contract.  What  more 
natural,  indeed,  than  that  the  courts,  in  order  to  ascertain  the 
intention  of  the  parties,  should  seek  for  Hg^ht  in  the  construction 
which  the  parties  themselves  have  placed  upon  the  lang^ua^e 
which  they  have  seen  fit  to  employ.  This  ordinance  was  gfranted 
by  the  city  to  the  Passenger  &  Power  Company  in  December, 
1899,  and  the  use  of  half-rate  tickets  was  enjoyed  by  the  pupils 
of  the  Smithdeal  Business  College  until  the  fall  of  1903.  See 
Va.  Pass.  &  Power  Co.  v,  Com'th,  103  Va.  644,  49  S.  E.  995 : 
Vincennes  v.  Citizens  Gas  Lierht  Co.  (Ind.  Sup.)  31  N.  E.  573, 
16  L.  R.  a.  485;  Pa^e  on  Contracts,  §  1126;  Smith  v.  Brvan, 
100  Va.  199,  40  S.  E.  652 ;  City  of  Chicago  v,  Sheldon,  9  Wall. 
(U.  S.)  50,  19  L.  Ed.  594. 

As  to  rules  groverning:  the  construction  of  penal  statutes,  see 
Johnson  v.  So.  Pac.  Co.,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L.  Ed. 
363,  and  U.  S.  v,  Lacher,  134  U.  S.  624,  10  Sup.  Ct.  625,  33 
L.  Ed.  1080,  where  it  is  said  that,  "thoug^h  penal  laws  are  to  be 
construed  strictly,  yet  the  intention  of  the  Legfislature  must 
govern  in  the  construction  of  penal  as  well  as  other  statutes, 
and  thev  are  not  to  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  Leg^islature." 

Speaking  of  penal  statutes,  Mr.  Justice  Story,  in  U.  S.  f. 
Winn.  3  Sumner,  209,  Fed.  Cas.  No.  16,740,  says:  "Where  a 
word  is  used  in  a  statute,  which  has  various  known  sig^nifica- 
tions,  I  know  of  no  rule  that  requires  the  court  to  adopt  one  in 
preference  to  another,  simply  because  it  is  more  restrained,  if 
the  objects  of  the  statute  equally  apply  to  the  larg^est  and  broad- 
est sense  of  the  word.  In  short,  it  appears  to  me,  that  the  proper 
course  in  all  these  cases,  is  Jo  search  out  and  follow  the  true 
intention  of  the  Leg^islature,  and  to  adopt  that  sense  of  the  words 
which  harmonizes  best  wijth  the  context,  and  promotes  in  the 
fullest  manner,  the  apparent  policy  and  objects  of  the  Leg:- 
islature." 

We  are  of  opinion  that  the  jud^fment  should  be  affirmed. 
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(Supreme  Court  of  South  Carolina,  April  23,  1906.) 

[54  S.  E.  Rep.  360.1 

Carriers — Baggage — Delay  in  Delivery — Damages.* — In  an  action 
against  a  carrier  to  recover  for  delay  of  baji^KStge,  an  alleviation  that 
a  party  took  his  trunk  to  the  baKj?afi:e  room  in  the  evening  and  on 
the  next  morning  bought  a  ticket  and  asked  that  the  ba^prapre  be 
checked,  and  was  informed  that  it  had  been  sent  by  mistake  to 
another  point,  that  it  would  be  forwarded  to  the  passenger's  destina- 
tion, but  that  it  never  was  so  delivered,  does  not  show  notice  to  the 
carrier  that  he  would  be  subject  to  special  damages  in  case  of  non- 
delivery. 

Appeal  from  Common  Pleas  Circuit  Court  of  Charleston 
County;    Memmingfer,  Jud^e. 

Action  by  F.  Wehman  agrainst  the  Southern  Railway.  From  a 
decree  refusing^  to  strike  out  certain  allegations  of  the  complaint, 
defendant  appeals.     Reversed. 

The  following  is  the  order  of  court  on  motipn  to  strike  out 
certain  allegations  of  the  complaint: 

"The  decision  under  this  motion  involves  the  very  important 
question  as  to  whether  a  passenger  can  recover,  from  a  common 
carrier,  special  damages  for  delay  of  his  baggage,  without  spe- 
cific notice  to  the  carrier  that  such  special  damage  was  incident 
to  and  would  flow  from  such  delay,  given  by  the  passenger,  in 
detail  to  the  carrier  before,  or  at  the  time  the  contract  of  carriage 
was  entered  into.  Applying  the  rule  laid  down  in  the  two  very 
recent  cases  of  Traywick  v,  Ry.  Co.,  71  S.  C.  82,  50  S.  E.  549, 
and  Wesner  &  Co.  v,  Atlantic  Coast  Line,  71  S.  C.  211,  50  S.  E. 
789  (which  were  cases,  however,  for  delay  and  injury  to  ship- 
ments of  freight,  and  not  baggage),  to  this  case,  it  would  seem 
to  be  settled  law  that  no  such  special  damage  is  recoverable,  'un- 
less the  special  circumstances  are  known  to  the  person  who  has 
broken  the  contract.'  Traywick  v,  Ry.  Co.,  supra.  This  is  on 
the  principle  of  contemplation  of  consequences,  whereunder  a 
carrier  can  only  be  held  liable,  without  notice,  for  such  damage 
as  reasonably  and  ordinarily  would  flow  from  the  breach  of  such 
a  contract,  and  would,  therefore,  be  in  the  contemplation  of  the 

*For  the  authorities  in  this  series  on  the  subject  of  the  rijfht  to 
recover  special  damaj?es  from  a  carrier  of  freijjht  for  delay  for 
loss,  or  injuries,  see  foot-note  appended  to  Wesner  &  White  Mfjf. 
Co.  V.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  19  R.  R.  R.  342,  42  Am. 
&  Enfir.  R.  Cas.,  N.  S.,  342;  foot-notes  appended  to  Wall  v,  Atlantic 
Coast  Line  R.  R.  (S.  Car.).  19  R.  R.  R.  332,  42  Am.  &  Eng.  R.  Cas.. 
N.  S.,  332;  foot-notes  appended  to  Chicago  B.  &  Q.  Ry.  Co.  v.  Todd 
(Neb.),  19  R.  R.  R.  113.  42  Am.  &  EnR.  R.  Cas.,  N.  S.,  113;  Bourland 
V.  Choctaw,  etc.,  Ry.  Co.  (Tex.),  19  R.  R.  R.  61,  42  Am.  &  Enjr.  R. 
Cas.,  N.  S.,  61;  foot-notes  appended  to  Weston  v.  Boston  &  M.  R. 
R.  (Mass),  19  R.  R.  R.  718,  42  Am.  &  Eng.  R.  Cas..  N.  S.,  718;  foot- 
note appended  to  Central  of  Georgia  Ry.  Co.  v,  Chicago  Port  Co, 
(Ga.),  18  R,  R.  R.  85,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  85. 

20  R  R  R— 46 
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parties  when  the  contract  was  entered  into.  In  the  case  under 
consideration,  however,  and  under  this  motion  to  strike  the  al- 
legations of  special  damage  from  the  complaint,  I  do  not  think 
the  rule  stated  can  be  made  to  apply  without  straining  the  point 
in  favor  of  the  carrier  and  violating  the  sense  of  right,  because, 
while  it  is  not  right  that  a  passenger  or  shipper  should  expect 
a  carrier  to  pay  him  special  damages  of  which  it  had  no  notice 
in  advance  of  entering  into  the  contract  of  carriage,  neverthe- 
less it  is  more  wrong  that  the  carrier  should  be  exempt  from  such 
special  damage  when  such  facts  occur  at  such  time  as  would 
reasonably  put  it  upon  its  inquiry,  which  inquiry  it  does  not  see 
fit  to  pursue. 

"The  justice  of  the  claim  is  resolved  into  a  question  of  notice 
or  knowledge,  and  notice  may  be  implied  from  circumstances, 
and  may  be  implied  as  well  as  expressed.  In  the  Am.  &  Eng. 
Ency.  of  Law,  vol.  21,  p.  584,  we  find  the  following  luminous 
exposition  of  the  law  upon  this  point:  'Notice  Implied  from 
Circumstances — General  Rule.  Where  such  facts  or  circum- 
stances are  known  to  a  person  in  relation  to  a  matter  in  which  he 
is  interested  as  are  sufficient  to  make  it  his  duty  as  an  honest 
and  prudent  man  to  inquire  concerning  the  rights  of  other 
persons  in  the  same  matter,  and  in  the  course  of  inquiry  thus 
suggested  would,  if  followed  with  due  diligence,  lead  to  a  dis- 
covery of  rights  in  conflict  with  his  own,  the  general  rule  is 
that  he  will  be  held  chargeable  with  notice  of  all  that  he  might 
thus  have  discovered,  and  will  not  be  heard  to  say  that  he  did 
not  actually  know  of  the  fact  or  claim  in  question.  Means  of 
knowledge  with  the  duty  of  using  them  are  deemed  equivalent 
to  knowledge  itself,  and  passive  good  faith  will  not  serve  to 
excuse  willful  ignorance.'  'Whatever  puts  person  upon  inquiry 
is  sufficient  notice.'  Id.  note  1.  Express  companies  are  allowed 
to  limit  their  liability  as  to  the  value  of  packages  which  are 
subsequently  proved  to  contain  more  than  their  apparent  value; 
but  they  are  first  required  to  exercise  reasonable  diligence  by 
inquiry  in  ascertaining  such  value  to  ask  the  value  and  fix  it 
upon  the  shipper  to  disclose  the  same.  Who  is  not  familiar 
with  the  request  for  statement  of  value  when  making  a  ship- 
ment by  express,  and  the  'value  asked  and  not  given'  clause  in 
their  receipts,  which  have  been  upheld  by  the  courts,  and  pre- 
vents the  shipper  from  recovering  more  than  a  fixed  limited 
value  ?  While  such  a  salutary  rule  does  not  seem  to  be  required 
of  carriers  generally,  to  wit,  to  ascertain  by  inquiry,  before  un- 
dertaking the  contract  of  carriage,  whether  there  are  any  special 
elements  of  damage  which  the  shipper  or  passenger  will  incur 
and  claim,  the  contract  being  broken,  such  a  rule  is  not  in  conflict 
with  our  decisions;  but  is  distinctly  recognized  in  the  Tray- 
wick  Case,  supra,  where,  while  as  above  stated,  it  was  held  that 
no  special  damage  was  recoverable  without  notice  ('unless 
known')  to  the  carrier,  and  the  admission,  bv  the  presiding 
judge,  of  testimony  as  to  special  damage  was  held  error,  it  was 
held  error  only  because  the  Supreme  Court  did  not  agree  with 
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the  presiding  judge  in  thinking  that  the  facts  there  shown  were 
enough  to  constitute  notice  of  the  special  circumstances,  ex- 
pressly recognize  the  rule  that  it  is  simply  a  question  of  whether, 
in  any  particular  case,  the  facts  are  such  as  to  fix  notice  (ex- 
press or  implied)  upon  the  carrier,  and  not  exclude  the  principle, 
which  I  am  following  here,  that  such  notice  may  be  express  or 
implied;  and  that  whatever  facts  the  carrier  upon  inquiry  (which 
if  reasonably  pursued  would  lead  to  a  discovery  of  all  the  facts), 
makes  it  as  much  his  duty  to  pursue  that  inquiry  as  the  duty  of 
the  shipper  or  passenger  to  make  the  special  disclosures  in  detail 
in  the  first  instance — in  other  words,  fixes  notice  upon  the  carrier 
under  the  rule  of  implied  notice  above  stated.  In  still  other 
words,  while  there  is  a  duty  resting  upon  the  shipper  to  disclose 
the  special  circumstances  there  is  a  corresponding  duty  upon 
the  carrier,  if  not  to  inquire  in  the  first  instance  (as  is  required 
of  express  companies)  at  least  to  use  reasonable  diligence  in 
pursuing  and  inquiring  where  put  upon  it  by  the  shipper  or 
passenger. 

"Now,  in  the  complaint  under  consideration,  it  is  alleged 
that  plaintiif  particularly  asked  the  baggage  master,  as  agent 
of  the  defendant  carrier,  about  checking  his  trunk,  and  whether 
it  would  reach  Augusta  at  the  same  time  he  would  arrive  there, 
and  was  assured  that  it  would  get  there  the  same  day,  and  'upon 
this  assurance  plaintiff  went  to  Augusta  on  said  morning,' 
making  it  apparent  that  plaintiff's  trip  to  Augusta  was  under- 
taken only  upon  the  assurance  given  about  the  trunk.  Here 
there  was  the  attention  of  the  defendant  particularly  and  spe- 
cifically directed  to  the  fact  that  it  was  unusually  important  for 
plaintiff  to  have  his  trunk  not  delayed  in  arriving  at  Augusta. 
Here  was  defendant  put  upon  its  inquiry,  the  slightest  pursuit  of 
which  no  doubt  might  have  elicited  from  plaintiff  the  detailed 
information  as  to  his  special  reasons  for  having  the  trunk  with 
him  in  Augusta,  which  are  now  alleged  as  items  of  damage, 
and  of  which  the  defendant  might  thus  have  had  actual  notice 
by  the  exercise  of  the  slightest  degree  of  diligence  in  pursuing 
an  inquiry  which  it  seems  to  me  he  was  put  upon  his  notice 
fairly  to  pursue,  and  *the  general  rule  is  that  he  will  be  held 
chargeable,  with  notice  of  all  that  he  might  have  discovered,  and 
will  not  be  heard  to  say  that  he  did  not  actually  know  of  the 
fact  or  claim  in  question' — means  of  knowledge  with  the  duty 
of  using  them  are  deemed  equivalent  to  knowledge  itself,  and 
passive  good  faith  will  not  serve  to  excuse  willful  ignorance. 
Here  was  the  baggage  master,  agent  of  defendant  carrier,  face 
to  face  with  the  passenger  seeking  to  have  his  trunk  checked  to 
Augusta,  and  making  a  special  point  of  the  importance  to  him  of 
having  that  trunk  in  Augusta  with  him,  and  upon  assurance 
only  that  the  trunk  would  arrive  there  on  the  same  day,  he  takes 
the  train  and  goes  to  Augusta.  Was  this  enough,  upon  the 
face  of  the  situation,  to  put  defendant  upon  its  inquiry?  Pas- 
sengers usually  wish  their  baggage  to  accompany  them  upon  a* 
journey,  and  it  is  probable  that  the  law  requires  a  higher  de- 
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^ree  of  dilig^ence  in  the  transportation  of  personal  bag^^age  of 
passengers,  as  to  time  of  carriage,  than  in  ordinary  shipments 
of  freight;  but  certain  it  is  that  when  a  passenger  alleges  that 
he  made  a  special  point  of  having  his  baggage  delivered  at  his 
destination  when  he  reached  there,  and  made  the  trip  only  upon 
the  assurance  that  it  would  be  so  transported,  there  may  be 
found  by  the  jury  upon  trial,  if  proved,  to  be  enough  to  put  the 
carrier  upon  inquiry  of  the  special  circumstances  which  are 
incident  with  carriage  or  noncarriage  of  such  baggage.  I  do 
not  think  the  whole  duty  of  disclosing  the  special  circumstances 
is  necessary  to  place  upon  the  passenger,  if  he  acts  in  good 
faith,  but  it  is  for  the  jury  to  say  whether,  in  such  a  case,  under 
an  allegation  whereunder  notice  may  be  implied,  if  the  carrier 
by  the  exercise  of  reasonable  diligence  might  have  ascertained 
the  special  circumstances  incident  to  a  breach  of  the  contract: 
under  proper  instructions  from  the  court  as  to  the  law  of  ex- 
press and  implied  notice,  and  I  think  the  allegations  of  the 
complaint  in  that  respect  are  sufficient. 

"Upon  this  ground,  the  motion  to  strike  out  the  allegations 
of  special  damage  from  the  complaint  herein,  notice  of  ,which 
motion  was  served  on  May  3,  1905,  and  hearing  thereunder  had 
Mav  8,  1905,  is  refused.  Let  the  defendant  have  ten  days  from 
notice  of  the  filing  of  this  order  in  which  to  plead  to  the 
complaint." 

From  this  decree,  the  defendant  appeals. 

B.  L,  Abnev  and  Jos.  W,  Barnwell,  for  appellant. 
R,  C,  Merritt  and  Duncan  L  Baker,  for  respondent. 

Pope,  C.  J.  After  service  of  the  complaint  herein,  the  defend- 
ant gave  written  notice  of  its  motion  before  his  honor,  Judffc 
Memminger,  to  strike  from  the  complaint  certain  parts  thereof 
as  irrelevant  matter.  A  hearing  was  had  before  said  judge,  who 
refused  the  motion  and  who  filed  the  grounds  of  such  refusal; 
thereafter  an  appeal  was  taken  from  said  order  refusing  the 
motion  upon  five  grounds. 

To  correctly  grasp  the  situation  raised  by  the  appeal,  it  will 
be  proper  to  reproduce  the  complaint  and  said  grounds  of  ap- 
peal. The  report  of  the  case  should  set  forth  the  decision  of 
the  circuit  judge.  The  following  is  a  copy  of  the  complaint: 
"First.  That  the  defendant  is  now  and  was  at  the  times  here- 
inafter mentioned  a  corporation  duly  organized  and  chartered 
under  the  laws  of  the  state  of  Virginia,  and  is  a  common  carrier 
of  passengers  for  hire  between  the  city  of  Charleston,  state  of 
South  Carolina,  and  city  of  Augusta,  state  of  Georgia.  Second. 
That  on  the  20th  day  of  February,  1905,  plaintiflf  delivered  his 
baggage,  consisting  of  a  trunk,  to  defendant  at  its  depot  in  the 
city  of  Charleston,  said  state,  for  the  purpose  of  cam-ing  the 
same  with  him  to  Augusta,  state  of  Georgia,  on  the  defendant's 
train,  which  was  advertised  to  leave  the  city  of  Charleston  on  tiie 
pioming  of  the  21st  of  February,  and  that  defendant  received 
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plaintiff's  trunk  into  its  ba^^a^e  room  at  its  depot.  Third. 
That  on  the  morning:  of  the  21st  of  February,  as  aforesaid, 
plaintiff  purchased  a  ticket  from  the  defendant,  whicK  entitled 
him  to  be  transported,  together  with  his  ba^^age,  from  the  city 
of  Charleston  to  the  said  city  of  Au^sta,  and  presented  his 
ticket  to  the  baggage  master,  defendant's  agent,  stationed  in 
the  baggage  room  at  said  depot  for  the  purpose  of  having  his 
said  trunk  checked  to  Augusta,  but  the  defendant,  through  its 
said  agent,  refused  to  check  the  same,  stating  to  plaintiflF  that  his 
trunk  was  sent  to  Asheville,  N.  C,  by  mistake,  but  he  assured 
him  that  the  defendant  would  forward  the  same  to  Augusta, 
which  would  reach  Augusta  on  the  same  day  that  plaintiff 
reached  there.  Upon  this  assurance  plaintiff  went  to  Augusta 
on  said  morning  train.  Fourth.  That  defendant  failed  to  send 
plaintiff's  trunk  to  Augusta  as  it  contracted  to  do,  and  also  kept 
plaintiff  out  of  possession  of  said  trunk  for  several  days  after 
he  had  returned  to  the  city  of  Charleston.  Fifth.  That  by  rea- 
son thereof  plaintiff  was  put  to  the  expense  of  remaining  in 
Augusta  several  days,  lost  the  amount  he  paid  for  his  ticket,  lost 
the  amount  he  had  expended  in  advertising  his  business,  lost 
the  rent  he  paid  for  an  office  in  which  he  intended  to  conduct  his 
business,  and  suffered  loss  of  time  while  out  of  possession  of 
said  trunk,  and  has  been  damaged  thereby  in  the  sum  of  $405.30. 
Wherefore,  plaintiff  demands  judgment  against  the  defendant 
for  the  sum  of  $405.30,  and  the  costs  of  this  action." 

The  following  are  the  five  grounds  of  appeal :  "First  Because 
it  is  respectfully  submitted  that  his  honor,  the  circuit  judge, 
erred  in  not  striking  out  the  following  words  in  the  fifth  para- 
graph of  said  complaint,  to  wit,  the  words  'lost  the  amount  he 
paid  'for  his  ticket,'  following  the  words  'several  days/  inasmuch 
as  the  words  proposed  to  be  stricken  out  cover  special  damages, 
and  there  are  no  allegations  in  the  complaint  showing  that  the 
special  circumstances  which  would  authorize  the  recovery  of 
special  damages  were  known  to  the  defendant  company,  and 
the  said  damages  were  too  uncertain,  speculative,  and  remote 
to  be  recovered  under  the  allegations  of  the  complaint.  Second. 
Because  it  is  respectfully  submitted  that  his  honor,  the  circuit 
judge,  erred  in  not  striking  out  the  following  words  in  the  fifth 
paragraph  of  the  complaint,  to  wit,  the  words  'lost  the  amount 
he  had  expended  in  advertising  hi^  business,  lost  the  rent  he 
paid  for  an  office  in  which  he  intended  to  conduct  his  business.' 
following  the  word  'ticket'  in  said  paragraph,  inasmuch  as  the 
words  proposed  to  be  stricken  out  cover  special  damages,  and 
there  are  no  allegations  in  the  complaint  showing  that  the  special 
circumstances  which  would  authorize  the  recovery  of  special 
damages  were  known  to  the  defendant  company,  and  the  said 
damages  were  too  uncertain,  speculative,  and  remote  to  be 
covered  under  the  allegations  of  the  complaint.  Third.  Because 
it  is  respectfully  submitted  that  his  honor,  the  circuit  judge, 
erred  in  not  striking  out  the  following  words  in  the  fifth  para- 
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Paraph  of  the  said  complaint,  to  wit,  the  words  'and  suffered  loss 
of  time  while  out  of  possession  of  said  trunk/  following  the 
word  ^business'  in  the  said  paragfraph,  inasmuch  as  the  words 
proposed  to  be  stricken  out  cover  special  damages,  and  there  are 
no  alleviations  in  the  complaint  showing:  that  the  special  cir- 
cumstances which  would  authorize  the  recovery  of  special  dam- 
ag:es  were  known  to  the  defendant  company,  and  the  said  dam- 
ages were  too  uncertain,  speculative,  and  remote  to  be  recovered 
under  the  allegations  of  the  complaint.  Fourth.  Because  it  is 
respectfully  submitted  that  his  honor,  the  circuit  judge,  erred  in 
deciding  that  the  allegations  of  the  complaint  were  sufficient  to 
put  the  defendant  upon  inquiry  of  the  special  circumstances 
which  were  incident  to  the  carriage  or  Jioncarriage  of  his  bag- 
gage mentioned  in  the  complaint.  Fifth.  Because  it  is  respect- 
fully submitted  that  his  honor,  the  circuit  judge,  erred  in  deciding 
that  the  allegations  of  the  complaint  were  sufficient  to  imply 
such  notice  as  to  require  the  court  to  submit  the  question  to  a 
jury  whether  the  carrier  by  the  exercise  of  reasonable  diligence 
might  have  ascertained  the  special  circumstances  incident  to  a 
breach  of  the  contract;  whereas,  it  is  respectfuUv  submitted 
that  the  defendant,  under  the  allegations  of  the  complaint,  not 
only  was  given  no  notice  of  the  special  circumstances  which 
would  justifv  the  recovery  of  the  special  damages,  but  no  notice 
which  would  require  the  defendant  company  to  make  any  in- 
quiry, it  being  the  duty  of  the  passenger  to  inform  the  carrier 
of  such  circumstances,  and  not  the  duty  of  the  carrier  to  make 
inquiry  of  the  passenger." 

We  will  now  pass  upon  the  grounds  of  appeal  in  the  following 
order : 

First.  As  to  the  first,  second,  and  third  grounds  of  appeal. 
When  the  complaint  is  examined  it  will  be  seen  that  all  that  the 
plaintiff  did  was  to  purchase  a  ticket  in  the  office  of  the  de- 
fendant railway  in  the  city  of  Charleston,  S.  C,  for  a  passage  on 
said  railwav  from  the  citv  of  Charleston  to  the  citv  of  Augusta. 
Ga.  That  the  plaintiff,  on  the  20th  dav  of  Februarv,  1905.  had 
placed  his  trunk  in  the  bageage  room  of  the  defendant's  station 
at  Charleston,  S.  C,  and  that  on  the  21st  of  Februarv,  1905. 
carrying  his  ticket  so  purchased  to  the  baggage  master  of  the 
defendant,  he  demanded  that  his  trunk  should  be  checked  from 
Charleston.  S.  C,  to  Augusta.  Ga.  Whereupon  said  baggaee 
master  refused  to  check  said  trunk,  giving  as  his  reason  for 
such  refusal  that  said  trunk  had  been  carried  by  mistake  from 
Charleston,  S.  C,  to  Asheville.  N.  C  But  the  said  bageaee 
master  assured  the  plaintiff  that  the  defendant  would  send  his 
trunk  to  said  citv  of  Augusta,  Ga.,  on  that  dav,  and  that  such 
trunk  would  reach  him  on  his  arrival  on  that  day  at  Aueiista. 
Ga.  On  the  contrarv,  the  trunk  of  plaintiff  was  never  forwarded 
bv  the  defendant  to  Augusta,  Ga.  That  said  trunk,  after  the 
delav  of  several  davs.  was  finallv  delivered  to  nlaintiff  in  the 
city  of  Charleston,  S.  C.    That  the  plaintiff  remained  in  the  city 
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of  Augfusta,  Ga.,  for  several  days  without  receiving:  his  trunk. 
Xo  doubt  there  occurred  a  serious  inconvenience  to  the  plaintiff 
bein^  separated  from  his  ba^ga^e.  But  that  is  not  the  question 
here.  The  matter  of  concern  just  now  is,  did  the  servant  and 
ag^ent  of  the  defendant  receive  any  notice  of  the  special  circum- 
stances of  damag^e  to  the  plaintiff,  by  the  delay  of  his  bagfg^agfe? 
It  has  been  held  in  this  state,  in  the  cases  of  Traywick  v,  Ry. 
Co.,  71  S.  C.  82,  50  S.  E.  549,  and  Wesner  &  White  v.  Atlantic 
Coast  Line  R.  R.,  71  S.  C.  211,  50  S.  E.  789,  that  special  dam- 
agfes,  which  do  not  arise  from  special  circumstances  in  the  knowl- 
edg:e  of  the  defendant,  cannot  be  recovered.  The  circuit  judgfe 
admitted  this  rule,  but  he  was  influenced  in  his  conclusion  by 
what  was  an  implied  notice  of  special  circumstances  by  the 
langnagfe  of  the  complaint.  We  think  he  was  in  error  in  this 
conclusion,  for  we  do  not  think  that  the  allegfations  of  the  com- 
plaint can  be  said  to  make  a  sug^gfestion  of  facts  which  would  put 
the  defendant  on  notice  of  any  special  circumstances.  We, 
therefore,  sustain  these  three  exceptions. 

Second.  We  think  this  gfround  of  appeal  is  well  taken,  for  we 
do  not  think  that  the  alleg^ations  of  the  complaint  were  sufficient 
to  put  defendant  upon  inquiry'  of  the  special  circumstances 
which  were  incident  to  the  carriagfe  or  noncarriagfe  of  his  bag:- 
gfaere,  mentioned  in  the  complaint.     This  exception  is  sustained. 

Third.  We  cannot  see  how  anv  questions  could  be  presented 
to  the  jury  in  view  of  the  alleg^ations  of  the  complaint  touching: 
the  exercise  of  reasonable  diligrence  bv  the  defendant  in  search 
of  an  ascertainment  of  any  special  circumstances  relating:  to  a 
breach  of  the  contract.    This  exception  was  sustained. 

It  is  the  iudg^nent  of  this  court  that  the  judgfment  of  the 
circuit  court  appealed  from  be  reversed. 


Illinois  Cent.  R.  Co.  z\  Johnson  &  Fleming. 

(Supreme  Court  of  Tennessee,  June  9,  1906.) 
[94  S.  W.  Rep.  600.] 

Damages — Contract  —  Breach  —  Special      Damages — Notice.* — One 

seeking  to  recover  special  damages  for  breach  of  a  contract  must 
show  that  such  damages  were  within  the  contemplation  of  both  par- 
ties to  the  contract;  otherwise  he  can  only  recover  such  damages  as 
in  the  usual  course  of  things  flow  from  the  breach. 

Carriers — Delivery — Delay — Special  Damages — Notice.* — Plaintiffs, 
having  a  time  contract  in  Arkansas  for  the  boring  of  a  deep  well, 
shipped  certain  pipe  therefor  over  defendant's  railroad,  and  at  the 
time  notified  defendant's  agent  that  the  pipe  w^s  needed  very  badly, 
and  that  they  were  putting  in  another  well  some  place  in  Arkansas. 
Held*  that  such  information  did  not  give  the  carrier  notice  that  plain- 
tiffs had  a  contract  which  would  be  forfeited  in  the  event  of  a  failure 
to  deliver  the  pipe  promptly,  or  that  plaintiffs  were  boring  the  well 
for  others  than  themselves,  and  was  insufficient  to  charge  the  carrier 
with  loss  of  profits  occasioned  by  a  cancellation  of  the  contract  for 

♦See  preceding  case,  and  foot-note. 
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delay  and  loss  sustained  in  the  purchase  of  other  appliances  for  the 
work. 

Same — Notice  after  Shipment.* — Notice  to  a  carrier,  after  goods 
have  been  shipped,  of  circumstances  which  render  special  damages  a 
probable  consequence  of  delay,  does  not  affect  the  original  contract 
so  as  to  render  the  Ce^rrier  liable  for  such  damages,  though  the  subse- 
quent delay  is  unreasonable. 

Same."' — Mere  delivery  of  iron  pipe  and  other  appliances  for  the 
boring  of  a  well  to  a  carrier  for  transportation  was  insufficient  of  itself 
to  give  notice  to  the  carrier  of  the  existence  of  a  time  contract  be- 
tween the  consignees  and  the  owner  of  the  well  which  would  probably 
be  affected  by  delay  in  the  delivery  of  the  material. 

Same — Damages — Rental  of  Equipment.* — Where  a  carrier  was 
guilty  of  negligent  delay  in  the  delivery  of  materials  and  appliances 
intended  for  use  in  the  performance  of  a  well-drilling  contract,  but  the 
carrier  never  had  in  its  possession  a  part  of  the  equipment,  it  was 
only  liable  for  the  usable  rental  value  of  the  material  and  appliances 
which  it  had  in  its  keeping,  and  not  for  the  rental  value  of  the  whole 
equipment  during  the  delay. 

Same — Delay  in  Shipment — Refusal  to  Accept. — ^A  consignee  by  de- 
clining to  receive  a  delayed  shipment  from  the  carrier  cannot  convert 
the  carrier  into  a  tort-feasor  and  hold  him  liable  in  trover  for  the 
value  of  the  property. 

Same — Purchase  of  New  Material — Damages.* — ^Where  a  consignee 
of  materials  and  appliances  for  tbe  drilling  of  a  well  was  compelled 
to  purchase  new  materials  because  of  the  carrier's  delay  in  delivering 
the  ms^terials  shipped,  and  on  tender  of  delivery  the  consignee  refused 
to  receive  the  delayed  shipment,  he  could  not  recover  the  difference 
between  the  rejected  materials  and  the  amount  paid  for  the  new. 

Appeal  from  Circuit  Court,  Shelby  County;  J.  P.  Young, 
Jud^e. 

Action  by  Johnson  &  Fleming:  against  the  Illinois  Central 
Railroad  Company.  From  a  judgfment  for  plaintiflF,  defendant 
appeals.     Reversed  and  remanded. 

Cooper  &  Cooper  and  Cliarles  N.  Burch,  for  appellant. 
Flippin  &  Neuhardt,  foi:  appellee. 

Beard.  C.  J.  The  defendant  in  error  had  a  contract  to  bore  a 
deep  well  at  Blytheville,  in  the  state  of  Arkansas,  and  having  a 
part  of  the  apparatus,  used  in  doing:  such  work  in  Grenada, 
Miss.,  on  the  23d  of  September,  1903,  at  that  point  delivered  to 
the  Illinois  Central  Railroad  Company,  for  shipment  to  Memphis. 
Tenn.,  this  property  which  was  consi^ed  to  their  own  order. 
On  the  2d  of  October,  1903,  they  were  notified  by  their  agents 
of  the  railroad  at  Memphis,  of  the  arrival  of  the  car  containing 
this  shipment,  and  that  upon  the  payment  of  the  freigfht  the 
same  was  subject  to  removal.  Upon  receiving:  this  notice,  the 
defendants  in  error  paid  the  freig:ht  that  was  due  and  demanded 
a  deliverv  of  their  property.  A  diligfent  search  was  at  once  in- 
stituted for  it,  but  it  was  not  found  within  the  yards  of  the 
company.  Repeated,  but  fruitless,  efforts  were  made  for  several 
davs  in  succession  to  locate  the  car  containing:  this  property. 
Believing:  the  property  lost  beyond  recovery,  the  defendants  in 

*See  foot-note  on  preceding:  pa^^e. 
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error  went  into  the  open  market  and  supplied  its  place  by  the 
purchase  of  new  material  at  a  cost  of  about  $655.  This  new 
material  was  shipped  to  Blytheville,  to  be  used  in  conjunction 
with  so  much  of  the  outfit  as  was  already  there  in  carrying 
out  the  contract  which  the  defendants  had  for  the  boring:  of  the 
well,  but  the  parties  with  whom  they  had  contracted  declined 
to  permit  them  to  ^o  on  with  the  work,  upon  the  ^ound  that 
the  time  had  already  passed  when  by  the  terms  of  the  contract 
the  well  was  to  be  completed.  The  outfit  shipped  from  Grenada 
was  located  by  the  railroad  company  on  or  about  the  1st  of 
November,  1903,  and  a  delivery  thereof  was  then  tendered  to 
the  defendants  in  error.  The  tender  was  declined,  and  thereupon 
the  present  suit  was  instituted  to  recover  the  damages  which  the 
shippers  alleged  they  sustained  from  the  unreasonable  detention 
of  this  property. 

In  the  amended  declaration,  with  very  much  more  of  detail 
than  was  found  in  the  counts  of  the  original  declaration,  the 
complaint  of  the  defendants  in  error  is  set  forth.  In  this  they 
allef^e  that  the  portion  of  the  outfit  which  was  shipped  by  them 
from  Grenada  constituted  an  essential  part  of  the  whole  which 
was  necessary  for  the  successful  carrying-  out  of  the  contract 
heretofore  referred  to,  and  that,  as  a  result  of  the  unreasonable 
delay  in  the  delivery  of  the  same,  they  were  put  to  the  necessity  of 
replacing:  this  property  by  the  purchase  and  at  the  price  already 
stated ;  that  there  was  also  entailed  upon  them  a  heavy  expense 
in  keeping:  a  crew  of  men  waiting:  to  carry  out  their  well-boring 
contract;  that  in  the  shipping:  of  their  material  to  Blytheville 
and  reshipping:  it  therefrom,  after  the  cancellation  of  the  con- 
tract, further  loss  was  inflicted  upon  them.  They  alleg:e  also 
a  loss  of  profit  from  this  cancellation  of  $1,000. 

In  the  conclusion  of  this  pleading:  is  the  following:  parag:raph: 
"Plaintiffs  further  aver  that  they  have  a  rig:ht  of  action  ag:ainst 
the  defendants  for  the  loss  of  said  articles  and  delay  in  their 
shipment  and  prompt  delivery;  for  the  cost  of  supplying:  same; 
the  freig:ht  paid  thereon;  the  loss  of  the  profit  in  said  contract 
at  Blytheville;  the  loss  of  shipping:  and  reshipping:  to  the  town 
of  Blytheville;  and  the  cost  of  keeping:  said  crew  of  men  from 
the  time  said  machinery  and  articles  shoujd  have  been  delivered 
by  the  defendants  to  the  time  of  the  cancellation  of  said 
contract." 

Upon  proper  pleas  this  case  went  to  the  jury,  which  returned 
a  verdict  as  follows :  "We,  the  jury,  find  damag:e  for  the  plain- 
tiff of  $880,  for  rental  of  equipment,  and  $166  additional  cost  of 
pipe,  etc.,  with  interest  at  6  per  cent,  from  October  2,  1903,  to 
June  19,  1905.''  Both  parties  were  dissatisfied  with  this  verdict, 
and  made  motions  for  a  new  trial,  which  were  overruled  by 
the  trial  .judg:e,  who  thereupon  entered  up  a  judg:ment  in  ac- 
cordance with  its  terms.  Both  parties  have  prosecuted  the  case 
to  this  court,  and  have  assig:ned  errors  upon  the  action  of  the 
trial  judg:e. 

It  is  unnecessary  to  set  out  the  several  assig:nments  of  error, 
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as  it  is  conceded  by  the  respective  counsel  that  all,  save  one,  are 
resolvable  into  the  singfle  question.  What  is  the  proper  measure 
of  damages  in  this  case? — it  being  conceded  by  the  plaintiff  in 
error  that  for  its  failure  to  deliver  in  a  reasonable  time  the 
defendants  in  error  are  entitled  at  least  to  recover  nominal 
damages. 

It  was  insisted  in  the  lower  court,  and  the  insistence  is  re- 
peated here,  that  under  the  evidence  adduced,  and  upon  the  rule 
of  law  invoked  by  the  defendants  in  error,  they  were  entitled 
to  recover  all  the  special  damages  claimed  in  their  declaration. 
It  is  conceded  by  their  counsel,   at  least  by   implication,  that 
their  right  to  a  recovery  of  these  damages  is  conditioned  upon 
notice  having  been  brought  home  to  the  railroad  that  a  breach 
of  its  contract  for  prompt  delivery  would  result  in  a  loss  to 
them  such  as  is  here  sued  for.     The  evidence  upon  which  they 
rely  as  showing  the  existence  of  such  notice  is  found   in  the 
testimony  of  Mendenhall,  who,  as  the  agent  of  Johnson  &  Flem- 
ing, delivered  this  outfit  to  the  railroad  company  at  Grenada  for 
shipment.    He  testified  that,  when  he  made  the  delivery,  he  said 
to  the  agent  of  the  company  that  the  defendants  in  error  needed 
the  pipe  (constituting  a  part  of  this  outfit)  very  badlv,  that  they 
were  putting  in  another  well  at  some  place  in  Arkansas,  and 
they   wanted   to  ship   this   pipe   in    a   boat.     The   attention  of 
the  witness  is  again  called  to  this  matter,  and  he  is  asked  the 
following  question:     "Please  state  to  the  jury  precisely  what 
you    said    to    the    agent    and    what    the    agent    said    to    you. 
Can  you  recall  precisely  what  you  said  to  the  agent  and  what 
the   agent  said   to  you?"     When  he  made  the   following  an- 
swer:   "Well,  when  I  went  up  to  get  the  car,  I  told  the  agent 
we'd   like   to  have  a  drop-end   door  car   to  get  this   pipe  in, 
and  I  remember  distinctly  he  could  not  give  me  one,  so  I  put 
up  a  derrick  to  load  this  pipe  with,  and  remember  pulling  the 
pipe  with  a  sliding  line,  and  when  I   went  to  get  the  bill  of 
lading  from  him  l  told  him  we  needed  this  pipe  very  badly. 
*     *     *     Mr.  Johnson  was  there  the  day  before,  and  wanted 
this  pipe  right  away,  and  when  he  told  me  he  wanted  this  pipe 
he  told  me  to  put  this  engine  in.     I  broke  it  about  a  month 
before,  and  he  wanted  to  have  it  overhauled  and  use  it  on  an- 
other job,  and  I  told  the  agent  we  wanted  this  pipe  right  away, 
to  give  me  a  car  as  quicjc  as  he  could,  and  he  said  'all  right,' 
and  gave  me  a  bill  of  lading,  and  the  car  was  shipped  out  that 
same  night."    He  reiterates,  in  answer  to  a  question  immediately 
succeeding,  that  this  was  all  he  told  the  agent 

The  rule  which  the  plaintiffs  below  invoke,  and  Upon  which 
they  rely  in  this  court,  is  that  announced  in  Hadley  v.  Baxcn- 
dale,  9  Ex.  341.  This  rule  has  been  so  frequently  quoted  and 
applied  in  the  opinions  of  this  court  that  it  is  unnecessary  lo  set 
it  out  literally  here.  It  is  sufficient  to  say  that  under  this  rule  a 
party  who  sues  for  a  breach  of  contract  is  entitled  to  recover 
damages  which  result  from  that  breach  according^  to  the  usual 
course  of  things,  or  such  as  may  be  reasonably  supposed  to  have 
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been  in  the  contemplation  of  both  parties  at  the  time  the  con- 
tract was  made  at  the  probable  breach  of  it.  Under  the  latter 
branch  of  the  rule  it  has  been  universally  held  that  in  order  to 
recover  special  damages,  such  as  are  claimed  by  the  defendants 
in  error  in  this  case,  the  party  against  whom  recovery  is  sought 
must  have  had  such  notice  as  would  ^ive  him  to  understand  that 
a  breach  of  the  contract  would  probably  result  to  the  other 
party  in  these  special  damages.  In  Machine  Company  v,  .Com- 
press Company,  105  Tenn.  187,  58  S.  W.  270,  where  this  rule 
was  enforced,  it  was  insisted  by  the  plaintiff  in  error,  agfainst 
whom  it  was  applied,  that  gfranting^  the  authority  of  the  rule, 
vet  that  was  not  a  proper  case  for  its  application,  because  the 
plaintiif  in  error  was  not  sufficiently  put  on  notice  of  the  ex- 
traordinary damages  it  migfht  incur  from  a  breach  of  the  con- 
tract. To  this  the  court  made  reply:  "No  case  holds,  in  order 
to  put  this  rule  in  operation,  that  the  party  invokinjar  it  must 
have  said  to  the  other  party  at  the  moment  of  making  the  con- 
tract he  would  claim  these  damagfes  for  a  breach,  but  it  may  be 
conceded  the  knowledgfc  must  be  broug^ht  home  to  the  party 
sougfht  to  be  chargfed  under  such  circumstances,  that  he  must 
know  that  the  person  he  contracts  with  naturally  believes  that  he 
accepts  the  contract  with  a  special  condition  attached  *  *  * 
or,  as  is  said  by  Mr.  Sedg^wick,  'notice  must  be  more  than 
knowledfife  on  the  defendant's  part  of  the  special  circumstances. 
It  must  be  of  such  a  nature  that  the  contract  was,  to  some  ex- 
tent, based  upon  the  special  circumstances.' " 

After  thus  interpreting:  the  rule,  the  court  proceeded  to  ex- 
amine the  testimony  on  this  point,  and  sets  the  same  out  in  the 
opinion,  from  which  it  distinctly  appears  that  the  ag:ent  of  the 
machine  company,  for  whose  default  the  suit  was  broug^ht, 
thorougfhly  understood  at  the  time  of  taking:  the  contract  the 
purpose  that  the  compress  company  had  in  view  in  making:  the 
contract,  and  the  necessity  of  strict  compliance  with  the  same. 
It  was  upon  this  testimony,  which  clearly  showed  that  the  ma- 
chine company  was  put  on  distinct  notice  of  the  consequences 
of  a  breach  of  its  contract,  that  the  rule  of  special  damag:es  was 
enforced  in  that  case.  This  is  equally  so  as  to  the  case  of  Rail- 
road V,  Cabinet  Company,  104  Tenn.  568,  58  S.  W,  303,  50 
L.  R.  A.  729.  There  the  railroad  was  held  liable  for  special 
damag:es  resulting:  from  neg:lig:ent  delay  in  delivering:  goods, 
because  at  the  time  of  the  receipt  of  the  g:oods  for  transportation 
it  had  notice  that  they  were  shipped  upon  a  penalty  contract. 
These,  and  many  other  cases,'  are  reviewed  in  Chisholm  v.  U.  S. 
Canopy  Co.,  Ill  Tenn.  204,  77  S.  W.  1062.  So  it  may  be  said 
that  it  is  settled  in  this  state  that  one  who  seeks  to  recover  spe- 
cial damag:es  for  the  breach  of  a  contract  must  be  prepared  to 
show  that  such  damag:e  was  within  the  contemplation  of  both 
parties  to  the  contract,  and  that  in  the  absence  of  notice  the 
party  complaining:  must  content  himself  with  such  damag:es  as 
in  the  usual  course  of  things  flow  from  the  breach  of  such  a  con- 
tract. 
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The  fact  out  of  which  the  controversy  grew  in  Hadley  v,  Bax- 
endale,  was  that  plaintiffs  were  the  owners  of  a  steam  mill  in 
which  there  was  a  broken  shaft.  This  they  g^ve  to  the  defend- 
ant carrier  to  take  to  the  engineer  to  serve  as  a  model  for  a  new 
one.  On  making  the  contract  the  defendant's  clerk  was  informed 
that  the  mill  was  stopped,  and  that  the  shaft  must  be  sent  back 
immediately.  He  delayed  its  delivery.  The  shaft  was  kept  back 
in  consequence,  and  in  an  action  for  breach  of  contract  the 
plaintiffs  claimed  as  special  damages  the  loss  of  profits  while 
the  mill  was  kept  idle.  It  was  held  in  that  case  that  the  carrier 
could  not  be  made  responsible  to  such  an  extent,  as  it  did  not 
appear  that  he  knew  that  the  want  of  the  shaft  was  the  only 
thing  which  was  keeping  the  mill  idle.  In  line  with  that  case, 
and  bottomed  on  it,  are  many  English  and  American  cases  all 
holding  to  the  same  view.  These  cases  are  referred  to  and  cited 
as  authority  for  the  text  to  be  found  in  Sedgewick  on  Damages, 
Sutherland  on  Damages,  and  other  works  on  their  general  sub- 
ject. 

In  view  of  the  rule  and  of  the  many  illustrations  of  it  to  be 
found  in  the  various  cases  which  we  have  had  occasion  to  ex- 
amine, we  are  satisfied  that  it  cannot  be  said  that  it  was  within 
the  contemplation  of  these  parties  at  the  time  of  the  delivery  of 
this  outfit  for  shipment  at  Grenada  that  a  breach  of  the  contract 
of  prompt  delivery  would  visit  upon  the  carrier  the  heavy  special 
damages  which  are  claimed  in  this  lawsuit.  If  the  witness  Men- 
dcnhall  is  correct  when  he  undertakes  to  give  the  precise  or  exact 
statement  which  he  made  to  the  agent  of  the  railroad  when  this 
outfit  was  shipped — that  this  was  needed  very  badly — ^then,  as  a 
matter  of  course,  such  statement  gave  no  notice  whatever  to  the 
carrier  that  there  was  a  time  contract  made  by  Johnson  &  Flem- 
ing for  the  boring  of  a  well  at  Blytheville,  or  any  other  contract 
which  would  be  disappointed  by  a  failure  of  prompt  deliver)' 
of  this  material.  But,  referring  to  the  testimony  of  the  witness 
in  another  place,  where  he  says  he  told  the  agent  of  the  railroad 
that  the  parties  were  needing  the  pipe  very  badly,  that  they  were 
putting  in  another  well  some  place  in  Arkansas,  no  more,  do  we 
think,  was  the  carrier  put  on  notice.  By  this  statement  the  car- 
rier was  not  made  to  understand  that  these  consignees,  Johnson 
&  Fleming,  had  a  contract  for  the  boring  of  a  well  in  Arkansas 
which  would  be  forfeited  in  the  event  of  a  failure  to  promptly 
deliver.  In  fact,  the  railroad  was  not  given  to  understand  by 
this  statement  that  these  parties  were  boring  a  well  for  other 
persons  than  themselves.  Upon  such  a  loose  and  indefinite  state- 
ment made  to  the  carrier,  it  would  seem,  upon  all  the  authorities, 
that  for  the  breach  of  the  contract  upon  his  part  the  shippers 
would  be  debarred  from  a  recovery  of  special  damages,  and 
would  be  compelled  to  content  himself  with  such  as  would  nat- 
urally flow  from  a  breach.  But  it  is  insisted  that  whatever  may 
be  the  defect  as  to  notice  at  the  time  of  delivery,  yet  the  railroad 
authorities  were  notified  distinctly  at  Memphis,  while  the  search 
was  being  made  for  this  lost  outfit,  that  these  parties  did  have  a 
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time  contract  for  the  boring^  of  a  well  in  Arkansas,  and  that  this 
material  was  essential  to  the  doing  of  the  work,  and  that  the 
delay  in  its  delivery  would  likely  result  in  the  cancellation  of  the 
contract  and  the  heavy  damaf^fe  for  which  they  now  seek  a  re- 
covery. We  think  the  law  is  otherwise.  Notice  to  the  carrier, 
after  goods  have  been  shipped,  of  circumstances  which  render 
special  damages  a  probable  consequence  of  delay,  does  not  affect 
the  original  contract  so  as  to  render  the  carrier  liable  for  such 
damages,  although  the  subsequent  delay  is  unreasonable.  Brad- 
ley V,  Chicago,  etc.,  R.  R.  Co.,  94  Wis.  44,  68  N.  W.  410 ;  Mis- 
souri, etc.,  R.  Co.  V,  Belcher  (Tex.  Sup.)  35  S.  W.  6;  Hooks 
Smelting  Co.  v.  Planters*  Compress  Co.,  72  Ark.  275,  79  S.  W. 
1052. 

In  Crutcher  v.  Choctaw,  etc.,  R.  Co.  (Ark.  1905)  85  S.  W. 
770,  Am.  &  Eng.  R.  R.  Cases  (N.  S.  39)  661,  the  court  says: 
"It  is  contended  by  appellant  that  notice  given  to  the  carrier, 
after  the  making  of  the  contract  and  shipment  of  the  property, 
of  the  special  circumstances,  is  sufficient  to  charge  the  carrier 
with  the  indorsed  damages.  This  is  not  correct.  The  notice 
must  be  given  at  the  time,  or  before,  the  making  of  the  contract. 
In  Hook  Smelting  Co.  v.  Planters'  Compress  Co.,  supra,  the 
court  said :  Tor  it  is  well  settled  that,  in  order  to  make  a  party 
to  the  contract  liable  for  special  damages,  he  must  have  notice 
of  the  special  circumstances  at  or  before  the  making  of  the  con- 
tract. He  must,  at  the  time  he  received  notice  of  the  facts 
showing  that  upon  a  breach  he  will  be  subject  to  special  damage, 
be  free  to  insist  upon  such  additional  compensation  as  he  may 
choose  to  demand.  But,  if  the  price  for  the  work,  or  for  the 
part  in  which  he  is  most  interested,  has  been  fixed  so  that  he  must 
go  ahead  with  the  contract,  then  notice  of  the  circumstances  will 
have  no  effect  to  enlarge  his  liability.'  " 

While  it  may  be  true,  as  stated  in  the  citation  found  in  the 
brief  of  counsel  for  Johnson  &  Fleming  from  5  Am.  &  Eng. 
Encyc.  of  Law,  p.  394,  that  whether  or  not  the  carrier  had  notice 
of  the  special  circumstances  which  are  relied  on  as  a  ground  for 
the  damages  (special)  claimed,  is  usually  a  question  of  fact  for 
the  jury  to  determine.  This,  however,  is  not  so  where  the  testi- 
mony with  regard  to  the  notice  is  incontrovertible  and  is  clear 
and  distinct.  It  is  then  a  question  of  law  for  the  court.  It  has 
been  quite  often  held  that  contributory  negligence  is  ordinarily 
a  question  to  be  determined  by  a  jury,  but  when  the  testimony 
on  the  subject  bears  but  one  interpretation,  which  all  reasonable 
minds  would  accept,  then  it  becomes  a  question  of  law  for  the 
court.  In  the  present  case  the  evidence  already  set  out  is  uncon- 
troverted,  and  leaves  nothing  for  the  jury  on  the  question  of 
notice  to  be  determined.  It  appeals  alone  to  the  court  to  be 
settled  as  a  question  of  law. 

But  it  is  said  by  the  same  counsel  that  the  nature  of  this  ship- 
ment was  of  itself  equivalent  to  notice.  We  are  unable  to  see 
how  the  mere  delivery  of  iron  piping,  etc.,  would  have  suggested 
in  the  remotest  degree  to  the  agent  of  the  railroad  the  existence 
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of  a  contract  for  the  boring  of  a  well.     For  their  contention  on 
this  point  Johnson  &  Fleming,  through  their  counsel,  refer  to 
I.  C.  R.  R.  Co.  z\  Cobb,  64  111.  143.     In  that  case,  however,  it 
appeared  that  the  defendant  carrier  knew  that  certain  com  in- 
trusted to  it  for  transportation  was  to  be  sold  to  the  g^ovemment 
at  a  certain  price.     The  corn  was  damaged  en  route  through  a 
delay  in  transportation,  and  the  plaintiff  was  obliged  to  sell  it  at 
the  same  price  for  which  be  had  bought  it.    The  court  held  that 
the  measure  of  damages  recoverable  was  the  difference  between 
what  he  received  for  the  corn  and  the  price  at  which  he  had  con- 
tracted to  sell  it.     It  will  be  seen  from  this  statement  that  the 
carrier  at  the  time  of  the  receipt  of  the  corn  had  actual  know^l- 
edge  of  the  contract  of  sale,  and  was  properly  chargeable,  there- 
fore, upon  that  knowledge  with  the  special  damage  resulting  to 
the  plaintiff  from  failure  to  promptly  transport  and  deliver.    We 
are  equally  unable  to  find  any  authority  for  the  contention  of 
the  plaintiff  below  in  the  case  of  Vicksburg,  etc.,  R.  Co.  z\  Rag^s- 
dale,  46  Miss.  458.     On  the  part  of  the  plaintiff  in  error  it  is 
insisted  that  the  verdict  in  the  present  case  is  without  material 
evidence  to  support  it.    As  has  already  been  said,  the  piping  and 
tools  which  had  been  shipped  from  Grenada,  Miss.,  to  Memphis, 
Tenn.,   constituted  a  part  of  a  well-boring  outfit  belonging  to 
Johnson  &  Fleming;  the  remainder  of  the  outfit  being  at  that 
time  at  Blytheville,  in  Arkansas.    It  will  be  seen  from  the  verdict 
heretofore  set  out  that  the  jury  allowed  the  plaintiffs  below  $880 
for  rental  of  equipment.     The  witness  Johnson  stated  that  the 
net  rental  value  of  a  well-boring  outfit  was  $22  per  day.     The 
jury  evidently  allowed  these  parties  as  the  rental  this  amount  for 
the  40  days  between  the  date  when  the  property  shipped  should 
have  been  delivered  and  the  time  of  its  tender;  that  is,  40  days. 
In  other  words,  they  allowed  a  rental  value  for  the  complete 
outfit  when  this  railroad  had  never  in  its  keeping  any  save  a  part 
of  that  outfit,  and  as  to  that  part  the  witness  Johnson  distinctly 
testified  that  taking  it  apart  from  the  whole  it  had  no  rental  value 
whatever.    So  the  counsel  of  the  plaintiff  in  error  properly  moved 
the  court,  upon  this  statement,  to  exclude  this  testimony  from 
the  jury.    This  the  court  declined  to  do,  and  in  so  declining  was 
in  error ;  for  it  is  apparent  that  the  railroad  for  its  delay  was  only 
liable  for  the  usable  rental  value  of  the  property  which  it  had  in 
keeping.     Excluding  this  testimony,  the  verdict  upon  this  jxjint 
was  left  without  anv  material  evidence  to  support  it. 

In  addition  to  the  railroad  being  only  liable  for  the  usable 
rental  value  of  the  property,  which  it  received  and  failed  to  de- 
liver within  a  reasonable  time,  if  any  such  value  can  be  made 
out,  we  think  it  clear  it  was  not  liable  for  the  difference  between 
the  value  of  the  property  which  it  had  in  charge  and  the  amount 
which  Johnson  &  Fleming  had  to  expend  for  new  machinery  to 
supply  its  place.  It  is  well  settled  that  the  consignee  cannot, 
by  declining  to  receive  from  the  carrier  a  delayed  shipment,  con- 
vert him  into  a  tort-feasor  and  hold  him  liable  in  trover  for  the 
value  of  the  property.    If  this  is  so,  we  cannot  understand  how. 
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by  indirection,  he  can  reach  the  same  result  as  he  would  if  al- 
lowed to  reject  the  shipment  and  char^^e  the  carrier  with  the 
difference  in  value  of  the  rejected  stock  and  the  amount  paid 
for  the  new.  The  evidence  on  this  point  was  incompetent,  and 
the  verdict  in  favor  of  plaintiffs  below  for  $166  was  unwar- 
ranted. 

The  judfifment  of  the  lower  court  is  reversed,  and  the  cause  is 
remanded. 


Bowdon  v.  Atlantic  Coast  Line  Ry.  Co. 

(Supreme  Court  of  Alabama,  May  17,  1906.) 

[41  So.  Rep.  294.] 

Carriers — ^Termination  of  Relation — ^Arrival  of  Goods.* — The  lia- 
bility of  a  common  carrier  is  not  necessarily  terminated  by  the  ar- 
rival of  the  goods  at  destination,  but  such  liability  ceases  and  that 
of  a  warehouseman  begins  only  after  the  owner  or  consignee  has  had 
a  reasonable  time  after  the  arrival  at  destination  to  remove  the  goods. 

Same — Refusal  to  Deliver— Absence  of  Waybill — Excuse. — Failure 
of  a  delivering  carrier  to  have  a  waybill  for  the  freight  shipped  fur- 
nished no  ground  for  such  carrier's  refusal  to  deliver  the  goods  to  the 
owner  and  consignee  after  arrival,  on  demand. 

Same — Loss  of  Goods — Action — Evidence. — Where,  in  an  action 
against  a  carrier  for  loss  of  goods  destroyed  dn  the  delivering  car- 
rier's depot,  defendant  claimed  that  the  goods  had  been  destroyed  by 
fire  after  the  expiration  of  a  reasonable  time  within  which  the  con- 
signee should  have  removed  them,  and  after  defendant  had  refused 
to  deliver  when  delivery  was  first  demanded  because  no  waybill  had 
been  received  from  the  initial  carrier,  it  was  competent  for  plaintiff  to 
show  that  the  delivering  sts^tion  was  a  prepay  station,  and  that  it 
was  the  custom  of  defendant's  agent  to  deliver  freight  at  such  station 
to  the  owner  or  consignee  without  requiring  the  production  of  a  bill 
of  lading. 

Appeal    from   Circuit   Court,    Houston    County;   William    C. 
Oates,  Special  Judg^e. 
"To  be  officially  reported.'' 

Action  by  C.  P.  Bowdon  ag^ainst  the  Atlantic  Coast  Line  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

This  was  an  action  to  recover  damag^es  for  failure  to  deliver 
144  pairs  of  shoes  alleged  to  have  been  shipped  over  plaintiff's 
line  as  a  common  carrier  and  the  failure  to  deliver  the  same  at 
the  point  of  shipment.  The  defendant  set  up  by  its  pleas  that 
the  goods  were  consigned  to  Gordon,  Ala.,  a  town  of  less  than 

♦For  the  authorities  in  this  series  on  the  question,  when  the  carrier's 
liability  as  a  common  carrier  terminates  after  the  arrival  of  the  freight 
at  its  destination,  see  foot-notes  appended  to  Kenny  Co.  v.  Atlanta  & 
W.  P.  R.  -Co.  (Ga.),  17  R.  R.  R.  638,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
638;  Vauphn  v.  New  York,  etc.,  R.  Co.  (R.  I.),  17  R.  R.  R.  94,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  94;  foot-notes  appended  to  Walters  v. 
Detroit  United  Ry.  Co.  (Mich.),  16  R.  R.  R.  668,  39  Am.  &  Eng.  R. 
Cas.,  N.  S.,  658;  foot-note  appended  to  Southern  Ry.  Co.  v.  Aldredge 
&  Shelton  (Ala.),  16  R.  R.  R.  519,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  519. 


738         Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Bowdon  V.  Atlantic  Coast  Line  Ry.  Co 

for  failure  as  a  common  carrier  to  deliver  certain  ^oods  de- 
scribed in  the  complaint.  The  defendant  soug^ht  to  avoid  lia- 
bility by  setting  up  as  a  defense  that  at  the  time  of  the  destruction 
of  the  g^oods  by  fire  its  duty  as  a  common  carrier  had  terminated 
and  that  of  a  warehouseman  had  be^n  and  that  the  fire  which 
destroyed  the  ^oods  was  without  fault  or  neg^lig^ence  on  the 
part  of  the  defendant.  The  rule  of  law  is  well  settled  in  this  state 
that  the  liability  of  a  common  carrier  is  not  necessarily  terminated 
by  the  arrival  of  the  ^oods  at  the  point  of  destination,  but  that 
such  liability  ceases  and  that  of  warehouseman  begins  only  after 
the  owner  or  consi^ee  of  the  poods  shipped  has  had  a  reasonable 
time  after  arrival  at  the  point  of  destination  to  remove  the  same. 
C.  &  W.  Ry.  Co.  V,  Ludden  &  Bates,  89  Ala.  612,  7  South.  471 ; 
Kennedy  Bros.  v.  M.  &  G.  R.  R.  Co.,  74  Ala.  430 ;  Ala.  &  Tenn. 
River  Ry.  Co.  v.  Kidd,  35  Ala.  209 ;  M.  &  G.  R.  R.  Co.  v.  Prewitt, 
46  Ala.  63,  7  Am.  Rep.  586 ;  L.  &  N.  R.  R.  Co.  v.  Oden,  80  Ala. 
38 ;  L.  &  N.  R.  R.  Co.  v,  McGuire  &  Co.,  79  Ala.  395 ;  Hutchinson 
on  Carriers,  pp.  356,  358,  359,  378,  379. 

Neither  of  the  defendant's  pleas  Nos.  2  and  3  averred  that  the 
plaintiff  had  had  a  reasonable  time  for  the  removal  of  the  floods 
ill  question  after  their  arrival  at  the  point  of  destination  of  their 
shipment.  These  pleas,  therefore,  were  subject  to  the  grounds 
of  plaintiff's  demurrer  directed  to  this  defect  in  the  pleas,  and  the 
demurrers  should  have  been  sustained. 

The  failure  of  the  defendant  railroad  company  to  have  a  way- 
bill for  the  freight  shipped  could  furnish  no  excuse  for  the 
failure  of  the  defendant  to  deliver  to  the  owner  and  consignee 
the  goods  when  he  called  for  the  same.  That  the  receiving 
carrier  failed  to  furnish  the  delivering  carrier  with  a  waybill  of 
the  goods  shipped  was  no  sufficient  reason  for  a  refusal  by  the 
delivering  carrier  to  deliver  the  goods  to  the  owner  and  con- 
signee when  he  demanded  the  same. 

Under  the  issues  on  which  the  case  was  tried,  it  was  com- 
petent for  the  plaintiff  to  show  that  the  railroad  station  at  Gordon 
was  a  prepay  station,  and  it  was  likewise  competent  for  the 
plaintiff  to  show  that  the  freight  on  the  goods  in  question  had 
been  prepaid.  It  was  also  competent  for  the  plaintiff  to  show 
existence  of  a  custom  for  the  railroad  agent  to  deliver  freight  to 
the  owner  or  consignee  without  requiring  the  production  of  the 
bill  of  lading. 

For  the  errors  pointed  out,  the  judgment  appealed  from  will 
be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

Weakley,  C.  J.,  and  Harai^son  and  Denson,  JJ.,  concur. 
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(Supreme  Court  of  Washington,  April  19,  1906.) 

[85  Pac.  Rep.  53.] 

Carriers— Bills  of  Lading— Negotiability— Bona  Fide  Purchasers.*— 

The  act  of  4  carrier's  agent  in  delivering  a  bill  of  lading  for  goods 
which  he  knew  were  not  delivered  to  the  carrier,  being  beyond  his  au- 
thority, does  not  bind  the  carrier,  even  as  to  an  innocent  transferee 
or  pledgee,  notwithstanding  Ballinger's  Ann.  Codes  &  St.  §  3598, 
making  bills  of  lading  negotiable  by  indorsement  for  certain  purposes. 

Appeal  from  Superior  Court,  King^  County;  Geo.  E.  Morris, 
Judg:e. 

Action  by  Roy  &  Roy,  a  corporation,  against  the  Northern 
Pacific  Railway  Company.  From  a  judgement  in  favor  of  defend- 
ant, plaintiff  appeals.    AflSrmed. 

Wright  &  Kelleher,  for  appellant. 
Carroll  B.  Graves,  for  respondent. 

Crow^  J.  This  action  was  instituted  by  the  appellant,  Roy 
&  Roy,  a  corporation,  against  respondent,  Northern  Pacific  Rail- 
way Company,  a  corporation,  upon  two  certain  bills  of  lading 
claimed  to  have  been  issued  by  said  respondent  for  two  car  loads 
of  shingles.  The  complaint  contains  two  causes  of  action;  but, 
as  the  questions  raised  thereby  are  identical,  we  will  state  the 
first  cause  only.  The  complaint,  for  the  first  cause  of  action, 
alleges  that  on  November  23,  1903,  the  respondent,  through 
its  agent  at  Ravensdale,  Wash.,  issued  and  delivered  to  one  W. 
J.  Ek)ucett  a  certain  bill  of  lading,  acknowledging  the  receipt  of 
231  J4  M.  16  5x2  clear  shingles,  shipped  from  Covington,  Wash., 
on  said  date,  to  Eaton  Prairie,  Minn.,  billed  from  the  Allen  Shin- 
gle Company  to  Roy  &  Roy,  the  appellant;  that  in  truth  said 
respondent  had  not  received  from  said  Allen  Shingle  Company, 
or  said  Doucett,  or  any  other  person,  said  shingles,  or  any 
shingles,  at  the  time  of  the  issuance  of  said  bill  of  lading,  and 
that  there  were  no  shingles  loaded  on  the  car  named  therein; 
that  said  Doucett  was  not  the  agent  of  the  said  Allen  Shingle 
Company,  had  no  authority  to  bill  or  ship  any  shingles  for  said 
company,  and  was  not  the  owner  or  in  control  of  any  shingles 
for  said  company,  all  of  which  facts  were  at  the  time  well  known 
ta  respondent,  or  could  have  been  learned  by  the  most  casual  in- 

♦For  the  authorities  in  this  series  on  the  subjects  of  the  negotiability 
and  transfer  of  bills  of  lading,  see  foot-notes  appended  to  Vs^ughn  v. 
New  York,  etc.,  R.  Co.  (R.  I.),  17  R.  R.  R.  94,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  94;  General  Elec.  Co.  v.  Southern  Ry.  (S.  Car.),  17  R.  R. 
R.  76,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  76. 

For  the  authorities  in  this  series  on  the  question  whether  bills  of 
lading  are  conclusive  as  to  matters  stated  therein,  see  foot-note  ap- 
pended to  Swedish-American  Nat.  Bank  v.  Chicago,  etc.,  Ry.  Co. 
(Minn.),  19  R.  R.  R.  783,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  783;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter  (Fla.),  19  R.  R.  R.  787,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  787. 
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quiry;  that  on  November  21,  1903,  said  Doucett  presented  said 
bill  of  lading  to  the  appellant',  Roy  &  Roy,  who,  relying  upon 
the  representations  therein  contained,  and  believing  respondent 
had  said  shing^les  in  its  possession,  paid  to  said  Doucett  the  sum 
of  $326.34,  the  value  of  said  shingles;  that  by  reason  of  the 
negfligence  of  the  respondent  in  issuing  said  bill  of  lading  to 
said  Doucett  he  was  enabled  to  defraud  appellant  out  of  said 
sum  of  $326.34;  that  said  Doucett  is  wholly  insolvent;  and  that 
prior  to  the  commencement  of  this  action  appellant  demanded 
that  respondent  repay  the  said  sum  of  $326.34,  or  deliver  said 
shingles  to  it,  which  the  said  respondeat  refused  to  do.  To  each 
cause  of  action  of  the  complaint  the  respondent  interposed  a 
general  demurrer,  which  being  sustained,  the  appellant  refused 
to  plead  further.  Thereupon  judgment  was  entered  dismissing: 
the  action,  and  this  appeal  has  been  taken. 

The  principal  question  to  be  determined  on  this  appeal  h 
whether  the  respondent  railway  company  is  liable  to  appellant 
for  the  value  of  said  shingles.  The  appellant  has  affirmatively 
pleaded  that  no  shingles  were  ever  received  by  respondent,  thus 
showing  the  false  and  fraudulent  character  of  the  recitals  con- 
tained in  the  bill  of  lading.  But,  as  it  was  issued  by  one  H.  S 
Mclntyre,  respondent's  agent  at  Ravensdale,  who  was  authorized 
to  issue  bills  of  lading  for  merchandise  actually  received  for 
shipment,  appellant  contends  that  the  respondent  is  estopped 
from  relying  upon  the  defense  that  it  received  no  shingles,  not 
only  because  it  held  out  Mclntyre,  its  agent,  as  having  full  au- 
thority to  issue  such  bill  of  lading,  but  for  the  further  reason 
that  said  bill  of  lading  as  executed  is  negotiable  and  transferable 
by  indorsement  and  delivery,  under  the  laws  of  this  state  and 
the  usages  and  customs  of  merchants  and  shippers  generally,  and 
that  appellant,  relying  upon  said  bill  of  lading  and  on  the  truth 
of  its  recitals  and  believing  the  shingles  had  been  actually  de- 
livered to  respondent,  paid  to  said  Doucett  the  value  of  said 
shingles,  and  thereby  became  an  innocent  purchaser  for  value. 
Appellant,  in  support  of  its  contention,  has  cited  numerous 
authorities,  including  Sioux  City  &  P.  R.  Co.  v.  First  Nat.  Bank, 
10  Neb.  556,  7  N.  W.  311,  35  Am.  Rep.  488;  Brooke  v.  New 
York,  etc.,  R.  Co.,  108  Pa.  529,  1  Atl.  206,  56  Am.  Rep.  235; 
Armour  v,  Mich.  Cent.  Ry.  Co.,  65  N.  Y.  Ill,  22  Am.  Rep.  603; 
Dickerson  v,  Seelye,  12  Barb.  (N.  Y.)  99;  Wichita  Saving^s 
Bank  v.  Atchison,  etc.,  R.  Co.,  20  Kan.  519;  Watson  v.  M.  & 
C.  R.  Co..  56  Tenn.  255 ;  Bank  of  Batavia  v,  N.  Y.,  L.  E.  &  X- 
R.  Co.,  106  N.  Y.  195,  12  N.  E.  433,  60  Am.  Rep.  440;  St.  Louis 
&  Iron  Mountain  R.  R.  Co.  v.  Lamed,  103  111.  293 ;  Smith  v. 
Missouri  R.  R.  Co.,  74  Mo.  App.  48.  These  cases  are  cited  here 
upon  the  theory  that,  as  the  agent,  Mclntyre,  was  employed  by 
respondent  to  receive  goods  for  shipment  and  to  issue  bills  of  lad- 
ing therefor,  and  as  he  as  such  agent  actually  issued  the  bill  of 
lading  in  question,  containing  a  recital  of  the  receipt  of  the 
shingles,  as  between  respondent  and  appellant,  an  innocent  third 
party,  who  has  acted  in  good  faith  while  relying  upon  said  re- 
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cital,  the  respondent  should  be  estopped  from  denying  the  truth 
of  its  statements,  and  from  making:  the  defense  that  the  shingles 
had  not  been  actually  received.  It  is  true  that  the  authorities 
above  cited  sustain  appellant's  position.  Still  we  find  that  the 
English  courts,  the  Supreme  Court  of  the  United  States,  the 
federal  courts  generally,  and  many  of  the  state  courts  have  in 
numerous  well-considered  cases  announced  an  entirely  opposite 
doctrine,  which  we  will  now  announce  as  the  law  of  this  state. 
Where  a  transportation  company  shows  that  merchandise  was 
not  actually  received  by  it,  and  that  a  bill  of  lading  has  been 
issued  by  its  agent,  either  through  fraud  or  mistake,  the  Supreme 
Court  of  the  United  States,  since  followed  by  other  courts,  has 
held  that,  as  the  receipt  of  the  goods  lies  at  the  foundation  of  the 
contract  to  carry  and  deliver,  there  can  be  no  such  contract, 
unless  the  goods  have  actually  been  received,  and  that  an  agent 
of  the  carrier  has  no  authority  to  issue  a  bill  of  lading  without 
actual  receipt  of  the  goods,  and  cannot  bind  the  carrier,  even  as 
to  an  innocent  transferee  or  pledgee  of  the  bill  of  lading.  6  Cyc. 
419;  Grant  v,  Norway,  10  C.  B.  664;  Uessel  v,  Bath,  2  Exch. 
267;  Meyer  v.  Dresser,  16  C.  B.  (N.  S.)  646;  Brown  v,  Powell 
Coal  Co.,  L.  R.  10  C.  P.  562 ;  Cox  v,  Bruce,  18  Q.  B.  Div.  147 ; 
Pollard  V,  Vinton,  105  U.  S.  7,  26  L.  Ed.  998;  Friedlander  tt 
Texas,  etc.,  Ry.  Co.,  130  U.  S.  416,  9  Sup.  Ct.  570,  32  L.  Ed. 
991;  Lazard  v.  Merchants',  etc.,  Trans.  Co.,  78  Md.  1,  26  Atl. 
897 ;  The  Loon,  7  Blatchford,  244,  Fed.  Cas.  No.  8,499 ;  Robin- 
son V,  Memphis  &  C.  K.  Co.  (C.  C.)  9  Fed.  129;  Id.,  16  Fed.  57; 
Martin  v.  Railway  Co.,  55  Ark.  524,  19  S.  W.  314;  Sears  v. 
Wingate,  3  Allen  (Mass.)  103;  Hunt  v.  Miss.  Cent.  Co.,  29  La. 
Ann.  446:  Louisiana  Ntl.  Bank  v.  Laveille,  52  Mo.  380;  Ntl. 
Bank  of  Commerce  v,  R.  R.  Co.,  44  Minn.  224,  46  N.  W.  342, 
560,  9  L.  R.  A.  263,  20  Am.  St.  Rep.  566 ;  Black  v.  Wilmington, 
etc.,  R.  Co.,  92  N.  C.  42,  53  Am.  Rep.  450 ;  Hazard  v.  111.  Cent. 
R.  R.  Co.,  67  Miss.  32,  7  South.  280;  Dean  v.  King,  22  Ohio  St. 
118. 

The  appellant,  however,  not  only  relies  upon  the  doctrine  of 
estoppel,  but  also  contends  that  the  bill  of  lading  was  negotiable, 
and  that  it,  as  an  innocent  purchaser  for  value,  should  be  pro- 
tected, citing  First  Ntl.  Bank  of  Pullman  v.  N.  P.  Rv.  Co.,  28 
Wash.  439,  68  Pac.  965.  While  our  statute  (Ballinger's  Ann. 
Codes  &  St.  §  3598)  makes  a  bill  of  lading  negotiable  by  indorse- 
ment for  certain  purposes,  it  is  not  negotiable  in  the  same  sense 
as  promissory  notes,  bills  of  exchange,  or  other  commercial 
paper.  In  First  Ntl.  Bank  i\  N.  P.  Ry.  Co.,  supra,  we  only  held 
that  a  carrier  issuing  a  bill  of  lading  is  bound  to  make  delivery 
of  the  goods  represented  thereby  to.  the  holder  thereof ;  in  other 
words,  that  the  assignment  of  the  bill  of  lading  confers  upon  the 
assignee  such  title  to  the  goods  as  may  have  been  held  by  the 
party  to  whom  the  bill  oiF  lading  was  originally  issued.  In 
Yarwood  v.  Happy,  18  Wash.  246,  51  Pac.  461,  we  in  substance 
held  that  our  statute  was  only  declaratory  of  the  previous  com- 
mon-law rule  concerning  bills  of  lading,  and  should  not  be  con- 
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strued  as  making^  an  indorsement  effective  for  any  purpose  other 
than  to  transfer  the  property  represented,  citing  with  approval 
Shaw  V.  Merchants'  Nat.  Bank  of  St.  Louis,  101  U.  S.  557,  25 
L.  Ed.  892,  in  which  the  Supreme  Court  of  the  United  States 
said:  **Bills  of  lading  are  regarded  as  so  much  cotton,  grain, 
iron,  or  other  articles  of  merchandise.  The  merchandise  is  very 
often  sold  or  pledg^ed  by  the  transfer  of  the  bills  which  cover  it. 
They  are,  in  commerce,  a  very  different  thing  from  bills  of  ex- 
change and  promissory  notes,  answering  a  different  purpose  and 
performing  different  functions.  It  cannot  be,  therefore,  that  the 
statute  which  made  them  negotiable  by  indorsement  and  deliver)-, 
or  negotiable  in  the  same  manner  as  bills  of  exchange  and 
promissory  notes  are  negotiable,  intended  to  change  totally  their 
character,  put  them  in  all  respects  on  the  footing  of  instruments 
which  are  the  representatives  of  money,  and  charge  the  negotia- 
tion of  them  with  all  the  consequences  which  usually  attend  or 
follow  the  negotiation  of  bills  and  notes."  The  negotiable  char- 
acter of  a  bill  of  lading  is  discussed  in  Pollard  v.  Vinton,  105  U. 
S.  7,  26  L.  Ed.  998,  where  Justice  Miller  says :  "A  bill  of  lading 
is  an  instrument  well  known  in  commercial  transactions,  and  its 
character  and  effect  have  been  defined  by  judicial  decisions.  In 
the  hands  of  the  holder  it  is  evidence  of  ownership,  special  or 
general,  of  the  property  mentioned  in  it,  and  of  the  right  to  re- 
ceive said  property  at  the  place  of  delivery.  Notwithstanding  it 
is  designed  to  pass  from  hand  to  hand,  yvith  or  without  indorse- 
ment, and  it  is  efficacious  for  its  ordinary  purposes  in  the  hands 
of  the  holder,  it  is  not  a  negotiable  instrument  or  obligation  in 
the  sense  that  a  bill  of  exchange  or  a  promissory  note  is.  Its 
transfer  does  not  preclude,  as  in  those  cases,  all  inquiry  into  the 
transaction  in  which  it  originated,  because  it  has  come  into  hands 
of  persons  who  have  innocently  paid  value  for  it.  The  doctrine 
of  bona  fide  purchasers  only  applies  to  it  in  a  limited  sense.  It 
is  an  instrument  of  a  twofold  character.  It  is  at  once  a  receipt 
and  a  contract.  In  the  former  character  it  is  an  acknowledgment 
of  the  receipt  of  property  on  board  his  vessel  by  the  owner  of 
the  vessel.  In  the  latter  it  is  a  contract  to  carr>^  safely  and  de- 
liver. The  receipt  of  the  goods  lies  at  the  foundation  of  the 
contract  to  carry  and  deliver.  If  no  goods  are  actually  received, 
there  can  be  no  valid  contract  to  carry  or  to  deliver.'*  In  Lazard 
V.  Merchants',  etc.,  Co.,  78  Md.  13,  26  Atl.  897,  the  Court  of 
Appeals  of  Maryland  said:  "No  principle  is  better  settled  by 
the  commercial  law  than  that  neither  the  master  of  the  ship  nor 
the  agent  of  a  transportation  company  has  the  right  to  sign  bills 
of  lading  until  they  have  been  actually  put  on  board  of  the  ship 
or  delivered  into  the  possession  of  the  company.  And,  if  a 
master  or  agent  .signs  a  bill  of  lading  for  goods  which  have  not 
been  delivered  to  the  carrier,  the  owner  of  the  ship  or  other 
means  of  transportation  is  not  liable  either  to  the  shipper  or  to 
one  dealing  with  or  making  advances  in  good  faith  upon  the  bill 
of  lading.  It  is  hardly  necessary  to  say  that  bills  of  lading  are 
not  by  the  commercial  law  negotiable  in  the  same  sense  as  bills 
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of  exchange  and  promissory  notes.  They  are  merely  the  evidence 
of  ownership,  general  or  special,  of  the  property  mentioned  in 
them,  and  the  right  to  receive  said  property  at  the  place  of  de- 
livery ;  and  one  making  advances  of  money  upon  them  does  so  at 
his  own  risk,  and  with  notice  of  the  limitation  as  to  the  power  or 
rights  of  the  master  or  agent  to  sign  the  same."  In  The  Carlos 
F.  Roses,  177  U.  S.  665,  20  Sup.  Ct.  807,  44  L.  Ed.  929,  Chief 
Justice  Fuller  said :  * 'Bills  of  lading  stand  as  the  substitute  and 
representative  of  the  goods  described  therein,  and,  while  quasi 
negotiable  instruments,  are  not  negotiable  in  the  full  sense  in 
which  that  term  is  applied  to  bills  and  notes.  The  transfer  of  the 
bill  passes  to  the  transferee  the  transferror's  title  to  the  good^, 
described,  and  the  presumption  as  to  ownership  arising  from 
the  bill  may  be  explained  or  rebutted  by  other  evidence  showing 
where  the  real  ownership  lies.  A  pledgee  to  whbm  a  bill  of 
lading  is  given  as  security  gets  the  legal  title  to  the  goods  and 
the  right  of  possession  only  if  such  is  the  intention  of  the  par- 
ties, and  that  intention  is  open  to  explanation.  Inquiry  into  the 
transaction  in  which  the  bill  originated  is  not  precluded  because 
it  came  into  the  hands  of  persons  who  may  have  innocently  paid 
value  for  it."  See,  also,  Friedlander  v.  Texas  &  Pac.  Ry.  Co., 
130  U.  S.  424,  9  Sup.  Ct.  570,  32  L.  Ed.  991 ;  Anderson  z/.  Port- 
land Flouring  Mills  (Or.)  60  Pac.  839,  50  L.  R.  A.  235,  82  Am. 
St.  Rep.  771. 

We  cannot  adopt  the  doctrine  of  estoppel  as  contended  for  by 
the  appellant.  Respondent's  agent  only  had  authority  to  issue 
bills  of  lading  for  goods  actually  received  for  transportation,  but 
had  no  authority  to  issue  any  such  bills  for  goods  not  received. 
The  railroad  company  was  not  a  broker  dealing  in  bills  of  lading, 
but  was  only  engaged  in  the  business  of  transporting  goods  and 
merchandise.  This  fact  was  well  known  to  the  shipping  public. 
Those  who  dealt  with  the  respondent  knew  that  its  business  was 
that  of  transportation  only.  When  a  bill  of  lading  issued  by  it 
is  assigned  to  a  third  party,  who  purchases  the  same  or  makes 
advances  thereon,  such  third  party  is  presumed  to  have  knowl- 
edge of  these  conditions.-  One  who  purchases  a  bill  of  lading 
does  it  at  his  own  risk,  and  must  know  that  the  company'  will 
be  permitted  to  show  that  the  goods  were  never  received  by  it, 
if  such  be  the  fact.  If,  therefore,  a  transportation  company  is 
able  to  show  that  a  certain  bill  of  lading  has  been  fraudulently 
or  erroneously  issued,  no  goods  having  been  actually  received 
for  shipment,  such  showing  will  constitute  a  complete  defense 
against  any  liability  upon  its  part  to  a  bona  fide  purchaser  or 
holder.  It  was  not  necessary  for  respondent  to  plead  such  de- 
fense in  this  cjise,  as  all  the  essential  facts  appear  upon  the  face 
of  the  complaint.  In  Friedlander  v.  Texas  &  Pac.  Rv.  Co.,  130 
U.  S.  424,  9  Sup.  Ct.  572,  32  L.  Ed.  991,  Chief  Justice  Fuller 
says :  "It  has  been  frequently  held  by  this  court  that  the  master 
of  a  vessel  has  no  authority  to  sign  a  bill  of  lading  for  goods  not 
actually  put  on  board  the  vessel,  and,  if  he  does  so,  his  act  does 
not  bind  the  owner  of  the  ship  even  in  favor  of  an  innocent  pur- 
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chaser.  The  Freeman  v,  Buckingham,  18  How.  (U.  S.)  182, 
191,  15  L.  Ed.  341 ;  The  Lady  Franklin,  8  Wall.  (U.  S.)  325,  19 
L.  Ed.  455 ;  Pollard  v.  Vinton,  105  U.  S.  7,  26  L.  Ed.  998.  And 
this  agrees  with  the  rule  laid  down  by  the  English  courts.  Lick- 
barrow  V.  Mason,  2  T.  R.  77;  Grant  v.  Norway,  10  C.  B.  665; 
Cox  V.  Bruce,  18  Q.  B.  D.  147.  *The  receipt  of  the  goods'  said 
Mr.  Justice  Miller,  in  Pollard  v.  Vinton,  supra,  'lies  at  the 
foundation  of  the  contract  to  carry  and  deliver.  If  no  goods 
are  actually  received,  there  can  be  no  valid  contract  to  carry  or 
to  deliver.'  'And  the  doctrine  is  applicable  to  transportation  con- 
tracts made  in  that  form  by  railway  companies  and  other  carriers 
by  land,  as  well  as  carriers  by  sea,'  as  was  said  by  Mr.  Justice 
Matthews  in  St.  Louis,  L  M.  &  S.  R.  Co.  v.  Knight,  122  U.  S. 
79,  87,  7  Sup.  Ct.  1132,  30  L.  Ed.  1077;  he  adding  also:  'If 
Potter  (the  agent)  had  never  delivered  to  the  plaintiff  in  error 
any  cotton  at  all  to  make  good  the  525  bales  called  for  by  the 
bills  of  lading,  it  is  clear  that  the  plaintiff  in  error  would  not  be 
liable  for  the  deficiency.  This  is  well  established  by  the  cases 
of  The  Schooner  Freeman  v.  Buckingham,  18  How.  (U.  S.) 
182,  15  L.  Ed.  341,  and  Pollard  v.  Vinton,  105  U.  S.  7,  26  L 
Ed.  998.'  It  is  a  familiar  principle  of  law  that,  where  one  of  two 
innocent  parties  must  suflFer  by  the  fraud  of  another,  the  loss 
should  fall  upon  him  who  enabled  such  third  person  to  commit 
the  fraud ;  but  nothing  that  the  railroad  company  did  or  omitted 
to  do  can  be  properly  said  to  have  enabled  Lahnstein  to  impose 
upon  Friedlander  &  Co.  The  company  not  only  did  not  authorize 
Easton  to  sign  fictitious  bills  of  lading,  but  it  did  not  assume  au- 
thority itself  to  issue  such  documents  except  upon  the  delivery 
of  the  merchandise.  Easton  was  not  the  company's  ag^ent  in 
the  transaction,  for  there  was  nothing  upon  which  the  agency 
could  act.  Railroad  companies  are  not  dealers  in  bills  of  ex- 
change, nor  in  bills  of  lading.  They  are  carriers  only,  and  held 
to  rigid  responsibility  as  such." 

While  there  is  some  conflict  on  the  question  of  the  respond- 
ent's liability  in  the  decisions  of  the  various  state  courts,  we  find 
no  such  conflict  in  the  decisions  of  the  federal  courts,  which  uni- 
formly hold  respondent  not  liable.  We  not  only  think  the 
current  of  authority  sustains  the  position  assumed  by  the  re- 
spondent here,  but  also  feel  that  in  announcing  our  opinion  we 
should  act  in  harmony  with  the  federal  courts.  This  was  the 
view  taken  by  the  Supreme  Court  of  Minnesota  in  the  case  of 
National  Bank  of  Commerce  v.  R.  R.  Co.,  supra,  where  it  said: 
"But  on  questions  of  commercial  law  it  is  eminently  desirable 
that  there  be  unifonnity.  It  is  even  more  important  that  the 
rule  be  uniform  and  certain  than  that  it  be  the  best  one  that 
might  be  adopted.  Moreover,  on  questions  of  general  commer- 
cial law,  the  federal  courts  refuse  to  follow  the  decisions  of  the 
state  courts,  and  determine  the  law  according  to  their  own  views 
of  what  it  is.  It  is  therefore  very  desirable  that  on  such  ques- 
tions the  state  courts  should  conform  to  the  doctrine  of  the 
federal   courts.     The   inconvenience   and   confusion   that  would 
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follow  from  having;  two  conflicting  rules  on  the  same  question 
in  the  same  state,  one  in  the  federal  courts  and  another  in  the 
state  courts,  is  of  itself  almost  a  sufficient  reason  why  we  should 
adopt  the  doctrine  of  the  federal  courts  on  this  question.  To  do 
otherwise,  so  long;  as  the  jurisdiction  of  those  courts  so  largely 
depends  on  the  citizenship  of  suitors,  would  really  result  in  dis- 
crimination agfainst  our  own  citizens."  We  think  the  complaint 
failed  to  state  a  cause  of  action,  and  that  the  trial  court  committed 
no  error  in  sustaining;  the  demurrer. 

The  judgement  is  affirmed. 

MouNT^  C.  J.,  and  Fullerton,  Hadley,  Root,  and  Dunbar, 
JJ.,  concur. 


Railroad  Com'rs  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court  of  South   Carolina,   Feb.  26,   1906.     On   Rehearing, 

April  9,  1906.) 

[54  S.  E.  Rep.  224.] 

Mandamus — Review — Findings  of  Railroad  Commission — Scope  of 
Inquiry. — Findings  of  fact  by  the  railroad  commission  ^fter  due  hear- 
ing will  not  be  reviewed  by  the  Supreme  Court  in  the  absence  of  al- 
legations of  fraud  or  other  grounds  for  setting  aside  the  adjudication. 

Railroads — Regulations — Stopping  Fast  Mail — Interstate  Com- 
merce.*— Where  the  railroad  commissioners  have  determined  that  the 
accommodations  furnished  citizens  of  the  state  at  a  station  in  the 
state  by  an  interstate  railroad  company  are  inadequate,  its  order  re- 
quiring the  company  to  stop  two  of  its  fast  mail  trains  transporting 
interstate  passengers  at  such  station  on  flagging  is  not  a  burden  on 
interstate  commerce,  and  mandamus  will  issue  to  compel  the  trains 
so  to  stop,  the  writ  being  so  framed  as  to  give  the  railroad  company 
the  alternative  right  to  provide  facilities  substantially  the  same  as 
would  be  afforded  the  people  at  such  station  by  stopping  the  fast  mail 
trains  on  flag. 

Petition  of  the  railroad  commissioners  for  writ  of  mandamus 
against  the  Atlantic  Coast  Line  Railroad  Company.  Writ 
panted. 

Leroy  F,  Youmans,  Asst,  Atty.  Gen.,  and  M.  C  Woods,  for 
petitioners. 

Willcox  &  WUlcox,  Mullins  &  Hughes,  and  Johnson  &  Buck, 
for  respondent. 

This  is  an  application  to  the  Supreme  Court,  in  the  exercise  of 


♦For  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of  interstate  commerce,  see  foot-notes  appended  to  United  States 
Exp.  Co.  V.  State  (Ind.),  18  R.  R.  R.  73,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  73;  foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Mississippi  R. 
Comm'n  (C.  C.  A.),  17  R.  R.  R.  544,  40  Am.  &  Eng.  R.  Cas.,  N.  S., 
544;  foot-notes  appended  to  Railroad  Com*rs  v.  Atlantic  C.  L.  R. 
Co.  (S.  Car.),  17  R.  R.  R.  505,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  505. 

For  the  authorities  in  this  series  on  the  subject  of  the  enforcement 
of  the  orders  of  railroad  commissions  by  mandamus,  see  foot-notes 
appended  to  Railroad  Com'rs  v.  Atlantic  Coast  Line  R.  Co.  (S  Car.), 
17  R.  R.  R.  505,  40  Am.  &  Eng.  R.  Cas..  N.  S.,  505. 
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its  original  jurisdiction,  for  a  writ  of  mandamus,  requiring^  the 
respondent  to  stop  two  of  its  fast  mail  trains  when  fla^g^ed,  in 
order  to  provide  adequate  facilities  to  the  citizens  of  Latta  and 
surrounding;  country,  in  making  certain  railroad  connections. 
The  petition  alleges :  "That  on  June  7,  1904,  certain  citizens  re- 
siding at  Latta  and  along  the  line  of  the  Latta  Branch  Railroad, 
filed  a  petition  with  the  plaintiffs  as  railroad  commissioners  al- 
leging that  the  Atlantic  Coast  Line  Railroad  Company  was 
furnishing  insufficient  accommodations  for  passengers  traveling 
on  said  railroad,  and  asking  that  the  said  railroad  company  be 
compelled  to  stop  its  passenger  trains,  Nos.  32  and  35,  at  its  sta- 
tion in  the  town  of  Latta  when  flagged,  for  the  purpose  of 
receiving  and  delivering  passengers  at  said  station.  That  there- 
after, on  July  29,  1904,  the  said  railroad  commissioners,  after 
investigating  the  facts  stated  in  said  petition,  and  after  notice 
and  hearing  the  above-named  defendant  in  reference  to  the  facts 
of  said  petition  found  as  a  matter  of  fact  that  sufficient  accom- 
modation was  not  furnished  the  citizens  along  the  said  Latta 
Branch  Railroad,  and  in  the  town  of  Latta,  by  the  Atlantic  Coast 
Line  Railroad  Company  at  its  station  in  Latta,  and  said  railroad 
commissioners  thereupon  made  an  order  that  the  said  passenger 
trains,  Nos.  32  and  35,  operated  by  the  said  Atlantic  Coast  Line 
Railroad  Company,  should  stop  when  flagged,  at  the  said  Latta 
station,  on  and  after  August  1,  1904."  The  respondent  contends 
that  sufficient  passenger  accommodations  are  now  furnished  the 
citizens  of  Latta  and  those  residing  along  the  Latta  Branch  Rail- 
road, and  relies  upon  the  defense  "that  said  order  of  the  railroad 
commission  of  South  Carolina  is  unreasonable,  unnecessary,  a 
direct  burden  upon  interstate  commerce,  and,  therefore,  a  viola- 
tion of  and  in  conflict  with  section  8,  of  article  L,  of  the  Consti- 
tution of  the  United  States,  which  provides  that  Congress  shall 
have  power  to  regulate  commerce  with  foreign  nations  and 
among  the  several  states,  and  further,  that  said  order  is  a  direct 
and  unnecessary  interference  with  the  speedy  carriage  of  mails 
of  the  United  States."  The  testimony  was  taken  by  a  special 
referee  under  order  of  the  court. 

The  decision  of  the  commissioners  is  set  forth  in  the  following 
notice  served  upon  the  general  superintendent  of  the  railroad 
company:  "Dear  Sir:  We  beg  to  hand  you  herewith  the 
finding  and  order  of  this  board  in  the  matter  as  set  forth,  as 
follows:  On  petition  of  the  town  authorities  of  the  towns  of 
Latta  and  Clio  and  citizens  along  the  Latta  Branch  Railroad  for 
the  stopping  of  trains  Nos.  32  and  35  on  flag,  for  receiving  and 
delivering  passengers  at  said  station.  After  personal  inspection 
of  the  situation  at  Latta,  and  the  demand  of  said  citizens  for 
those  accommodations,  it  appears  to  this  board  that  sufficient  ac- 
commodation was  not  furnished  to  those  citizens  to  fulfill  the  re- 
quirements of  the  statutes  of  this  state.  The  evidence  was 
sufficient  to  warrant  this  board  in  demanding  that  better  accom- 
modation should  be  furnished,  and  that  it  was  not  unreasonable 
to  ask  the  said  company  to  stop  trains  Nos.  32  and  35  on  flag. 
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Therefore  it  is  hereby  ordered  that  said  trains  shall  stop  on  fla^, 
at  said  Latta  station,  on  and  after  Aug^ust  1st." 

The  attorney  who  filed  an  ar^ment  in  behalf  of  the  petition- 
ers, thus  states  the  reasons  why  the  accommodations  are  con- 
sidered insufficient:  "Any  inconvenience  arising:  to  passeng^ers 
at  Latta  necessarily  arises  to  passengfers  from  Clio  and  the  terri- 
tory adjacent  to  the  railroad  between  the  two  places,  a  distance 
of  twenty  miles,  passeng^ers  from  Clio  and  the  stations  between 
the  two  places  having:  to  pass  throug:h  the  junction  point,  Latta. 
Hence,  there  are  involved  not  only  passeng:ers  from  Latta,  but 
from  a  larg:e  territory,  which,  as  it  appears  from  uncontradicted 
testimony,  is  a  prog:ressive,  prosperous  and  thickly  settled  sec- 
tion. A  passeng:er  at  Latta  may  take  a  train  at  8  a.  m.  and  g"©  to 
Dillon  on  the  Latta  Branch  train.  This  train  returns  immediately 
and  passing:  Latta,  g:oes  to  Pee  Dee  junction,  where  connection 
may  be  had  for  Charleston  and  points  on  the  Cheraw  and  Darling:- 
tcn  road  and  Wilming:ton  and  immediate  points.  The  Latta 
Branch  train  returns  from  Pee  Dee  forthwith,  and,  after  a  wait 
of  two  or  three  hours  at  Latta.  g:oes  to  Clio.  The  morning:  ex- 
press, a  local  train,  arrives  at  10 :45  a.  m.  for  points  north.  Dur- 
ing: the  dav  at  some  indefinite  time  local  freig:ht  trains  pass,  one 
g:oing:  north  and  the  other  south.  In  the  afternoon  the  express, 
a  local  passeng:er,  g:oes  south,  making:  connection  with  all  points 
south  of  Latta,  including:  Columbia.  This  is  che  only  Columbia 
connection.  The  Latta  Branch  train  returns  from  Clio  and  g:oes 
down  to  Pee  Dee  just  behind  the  local  passeng:er.  It  returns 
from  Pee  Dee  and  g:oes  up  to  Clio,  where  it  rests  for  the  nig:ht. 
Thus  there  arrive  and  depart  from  Latta  two  passeng:er  trains, 
the  Latta  Branch  train  five  times  and  two  freig:hts,  ag:g:reg:ating: 
nine  trains,  per  week  day.  On  Sunday  there  are  only  two  trains. 
With  all  these  trains  there  is  only  one  connection  per  dav  north 
to  Dillon  and  points  beyond.  The  stopping:  of  train  32  would 
remedy  this.  There  is  only  one  connection  to  Columbia,  and 
passeng:ers  for  points  beyond  Columbia  have  to  remain  over 
nigfht  and  pay  a  hotel  bill,  either  in  Florence,  Sumter,  or  Colum- 
bia. There  is  no  connection  for  Orang:eburg:  and  points  between 
Sumter  and  Aug:usta,  absolutely  none,  without  having:  to  pay  a 
hotel  bill  and  being:  put  to  inconvenience  and  delay.  The  stop- 
pine  of  train  35  would  correct  all  this." 

The  following:  testimony  of  the  g:eneral  superintendent  of  the 
respondent  g:ives  a  clear  outline  of  the  g:rounds  upon  which  it 
contends  that  the  facilities  are  adequate.  "Q.  In  describing: 
these  connections  which  are  afforded  to  Clio,  S.  C,  are  not  all 
the  connections  you  have  described  also  afforded  Latta,  S.  C? 
A.  Yes,  sir.  Q.  Do  you  know  the  last  census  population  of 
Latta,  S.  C?  A.  Yes,  sir;  I  have  it  taken  from  the  United 
States  Census,  a  copy  of  which  I  have.  The  population,  ac- 
cording: to  the  census  of  1900,  was  453.  Q.  What  was  the 
population  of  Clio?  A.  508.  Q.  What  is  the  population  of 
intermediate  points  between  Clio  and  Latta?  A.  The  onlv  point 
shown  is  Dunbar,  115  people;  the  United  States  Census  Report 
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showing^  that  the  other  points  are  less  than  50  popuktion,  and 
are,  therefore,  not  given.  Q.  What  is  the  census  population  of 
Kingstree,  S.  C?  A.  760  people.  Q.  How  many  passenger 
trains  a  day,  in  all  directions,  afford  to  the  people  of  Latta,  S. 
C,  an  opportunity  of  going  off  by  boarding  a  train?  A.  11. 
The  following  trains  arrive  at  Latta:  from  Clio  at  7  a.  m., 
6 :05  a.  m. ;  from  all  points  south,  10 :30  a.  m. ;  from  Dillon,  7 :50 
a.  m. ;  from  Pee  Dee  and  points  beyond,  9:35  a.  m.  and  9:05 
p.  m.  The  following  trains  depart  from  Latta:  for  Clio,  11:15 
a.  m.  and  9:18  p.  m. ;  7:01  p.  m.  for  Wilmington  and  points 
south  and  west;  8:30  a.  m..  Pee  Dee  and  points  beyond,  and  7:40 
p.  m.  for  Pee  Dee  and  points  beyond.  In  addition  to  which 
there  are  two  local  freight  trains  provided  with  passenger  serv- 
ice, leaving  Latta  at  9  a.  m.  for  Fayetteville  and  intermediate 
points,  and  at  7:01  p.  m.  for  Florence  and  intermediate  points. 
Q.  Is  it  not  a  fact,  Mr.  Craig,  that  the  only  one  connection  that 
it  not  made  either  in  the  morning  or  afternoon  by  the  trains 
that  you  have  described,  is  the  train  which  leaves  Florence  at 
8  a.  m.  for  Columbia,  S.  C.  ?  A.  That  train  only  runs  to  Sumter, 
but  it  affords  connection  at  Sumter.  Q.  Is  or  not  that  the  only 
train  that  the  two  trains  that  you  have  described  do  not  make 
connection  with?  A.  Yes,  sir."  It  also  relies  upon  the  fact 
that  trains  Nos.  32  and  35  already  stop  at  Dillon,  which  is  only 
six  miles  from  Latta. 

Gary,  A.  J.  (after  the  foregoing  statement  of  facts).  On 
the  former  hearing  before  this  court  (50  S.  E.  641)  the  respond- 
ent interposed  a  demurrer  to  the  petition  which  was  overruled. 
One  of  the  grounds  of  demurrer  was:  "In  that  the  order  of 
the  railroad  commission  is  not  the  result  of  a  judicially  de- 
termined fact,  and  the  defendant  not  having  had  its  day  in 
court  on  the  merits  of  said  order,  the  enforcement  of  the  order 
of  railroad  commission  deprives  the  defendant  of  its  property 
without  due  process,  etc." 

1.  The  court,  in  disposing  of  this  ground  of  demurrer,  said: 
"The  facts  were  determined  by  a  tribunal  well  recognized  and 
adopted  throughout  the  land.  The  defendant  was  notified,  ap- 
peared, and  contested  the  facts  upon  the  merits."  As  the  faces 
were  judicially  determined  by  a  tribunal,  empowered  by  statute 
to  make  such  adjudication,  they  are  not  subject  to  review  by 
this  court,  in  the  absence  of  allegation  charging  fraud  or  other 
grounds,  for  setting  aside  the  adjudication. 

2.  Therefore,  the  question  to  be  determined  is  whether  the 
order  of  the  commissioners,  requiring  the  railroad  company  to 
stop  at  Latta  (if  flagged)  its  two  fast  mail  trains  engaged  in 
carrying  interstate  passengers,  was  a  burden  upon  interstate 
commerce,  when  the  accommodations  are  otherwise  inadequate. 
The  mere  fact  that  they  are  fast  mail  trains  engaged  in  carr>'ing 
interstate  passengers,  does  not  exempt  them  from  regulation 
under  the  statute  of  the  state. 

In  the  case  of  Lake  Shore  Co.  v.  Ohio,  173  U.  S.  285,  19  Sup. 
Ct.  465,  43  L.  Ed.  702,  the  court  had  under  consideration  a 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S        749 

Railroad  Com'rs  v,  Atlantic  Coast  Line  R.  Co 

Statute  of  Ohio  providing:  that  "each  company  shall  cause  three, 
each  way,  of  its  re^lar  trains  carrying^  passeng^ers,  if  so  many 
are  run  daily,  Sundays  excepted,  to  stop  at  a  station,  city  or 
village,  containing:  over  3,000  inhabitants,  for  a  time  sufficient 
to  receive  and  let  off  passengers."  At  the  time  when  it  was 
contended  that  the  statute  was  violated,  the  railroad  company 
caused  only  one  of  its  trains  to  stop  as  required  by  the  statute 
althoug:h  it  was  then  operating:  three  or  more  trains,  both  w^ys, 
over  its  roads ;  all  of  which,  except  the  one  that  stopped  at  the 
station,  were  fast  mail  trains  transporting:  interstate  passengers. 
On  the  assumption  that  the  statute  was  not  unreasonable,  the 
court  held  that  the  statute  was  constitutional,  and  used  the  fol- 
lowing language,  at  page  300  of  173  U.  S.,  page  471  of  19  Sup. 
Ct.  (43  L.  Ed.  702)  :  "The  power  of  the  state,  by  appropriate 
legislation  to  provide  for  the  public  convenience,  stands  upon 
the  same  ground  precisely  as  its  power  by  appropriate  legislation 
to  protect  the  public  health,  the  public  morals,  or  the  public 
safety.  Whether  legislation  of  either  kind  is  inconsistent  with 
any  power  granted  to  the  general  government  is  determined  by 
the  same  rules.  ♦  *  *  The  statute  does  not  stand  in  the  way 
of  the  railroad  company  running  as  many  trains  as  it  may  choose 
between  Chicago  and  Buffalo,  without  stopping  at  intermediate 
points,  or  only  at  very  large  cities  on  the  route,  if,  in  the  con- 
tingency named  in  the  statute,  the  required  number  of  trains 
stop  at  each  place  containing  3,000  inhabitants  long  enough  to 
receive  and  let  off  passengers.  It  seems  from  the  evidence 
that  the  average  time  required  to  stop  a  train  and  receive  and 
let  off  passengers  is  only  three  minutes.  Certainly  the  state  of 
Ohio  did  not  endow  the  plaintiff  in  error  with  the  rights  of  a 
corporation  for  the  purpose  simply  of  subserving  the  convenience 
of  passengers  traveling  through  the  state  between  points  out- 
side of  its  territory.  *  *  *  Jt  ^as  for  the  state  to  take  into 
consideration  all  the  circumstances  affecting  passenger  travel 
within  its  limits,  and,  as  far  as  practicable,  make  such  regulations 
as  were  just  to  all  who  might  pass  over,  the  road  in  question. 
It  was  entitled,  of  course,  to  provide  for  the  convenience  of 
persons  desiring  to  travel  from  one  point  to  another  in  the  state 
on  domestic  trains.  But  it  was  not  bound  to  ignore  the  con- 
venience of  those  who  desired  to  travel  from  places  in  che 
state  to  places  beyond  its  limits,  or  the  convenience  of  those 
outside  of  the  state  who  wished  to  come  into  it.  Its  statute 
is  in  aid  of  interstate  commerce  of  that  character.  It  was  not 
compelled  to  look  only  to  the  convenience  of  those  who  desired 
to  pass  through  the  state  without  stopping.  Any  other  view  of 
the  relations  between  the  state  and  the  corporation  created  by 
it  would  mean  that  the  directors  of  the  corporation  could  man- 
age its  affairs  solely  with  reference  to  the  interests  of  the  stock- 
holders, and  without  taking  into  consideration  the  interests  of 
the  general  public.  It  would  mean,  not  only  that  such  directors 
were  exclusive  judges  of  the  manner  in  which  the  corporation 
should  discharge  the  duties  imposed  upon  it  in  the  interest  of 
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the  public,  but  that  the  corporation  could  so  regulate  the  run- 
ning of  its  interstate  trains  as  to  build  up  cities  and  towns  at 
the  ends  of  its  line  or  at  favored  points,  and  by  that  means 
destroy  or  retard  the  growth  and  prosperity  of  those  at  interven- 
ing points.  It  would  mean  also  that,  beyond  the  power  of  the 
state  to  prevent  it,  the  defendant  railway  company  could  run 
all  its  trains  through  the  state  without  stopping  at  any  city 
within  its  limits,  however  numerous  its  population,  and  could 
prevent  the  people  along  its  road  within  the  state  who  desired 
to  go  beyond  its  limit  from  using  its  interstate  trains  at  all, 
or  only  at  such  points  as  the  company  chose  to  designate.  A 
principle  that  in  its  application  admits  of  such  results  cannot  be 
sanctioned. 

The  statute  of  Illinois  (Acts  1875,  p.  225,  §  25,  as  amended), 
is  as  follows:  *'Every  railroad  corporation  shall  cause  its  pas- 
senger trains  to  stop  upon  its  [their]  arrival  at  each  station 
advertised  by  such  corporation  as  a  place  of  receiving  and  dis- 
charging passengers  upon  and  from  such  trains,  a  sufficient 
length  of  time  to  receive  and  let  off  such  passengers  with  safety : 
Provided,  all  regular  passenger  trains  shall  stop  a  sufficient 
length  of  time  at  the  railroad  stations  of  county  seats,  to  receive 
and  let  off  passengers  with  safety."  This  statute  was  held  to 
be  unconstitutional  in  the  case  of  Cleveland,  etc.,  v.  Illinois, 
etc.,  177  U.  S.  514,  20  Sup.  Ct.  722,  44  L.  Ed.  868.  The  court 
used  the  following  language:  "The  question  broadly  presented 
in  this  case  is  this:  Whether  a  state  statute  is  valid  which  re- 
quires every  passenger  train,  regardless  of  the  number  of  such 
trains  passing  each  way  daily,  and  of  the  character  of  the  traffic 
carried  by  them,  to  stop  at  every  county  seat  through  which 
such  trains  may  pass  by  day  or  night,  and  regardless  also  of 
the  fact  whether  another  train  designated  especially  for  local 
traffic  may  stop  at  the  same  station  within  a  few  minutes  before 
or  after  the  arrival  of  the  train  in  question.  *  *  *  While, 
as  we  held  in  the  Lake  Shore  Case,  railways  are  bound  to  provide 
primarily  and  adequately  for  the  accommodation  of  those  to 
whom  they  are  directly  tributary,  and  who  not  only  have  granted 
to  them  their  franchise,  but  who  may  have  contributed  largely 
to  the  construction  of  the  road,  they  are  bound  to  do  no  more 
than  this,  and  may  then  provide  special  facilities  for  the  accom- 
modation of  through  traffic.  *  *  *  With  no  disposition 
whatever  to  vary  or  qualify  the  cases  above  cited,  neither  the 
conclusions  of  the  court  nor  the  tenor  of  the  opinions  are  op- 
posed to  the  principles  we  hold  to  in  this  case,  that,  after  all 
local  conditions  have  been  adequately  met,  railways  have  the 
legal  right  to  adopt  special  provisions  for*  through  traffic  and 
legislative  interference  therewith  is  unreasonable  and  the  in- 
fringement upon  that  provision  of  the  Constitution  which  we 
have  held  requires  that  commerce  between  the  states  shall  be 
free  and  unobstructed."  In  commenting  on  the  case  of  Lake 
Shore  &  M.  S.  Ry.  Co.  v,  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465, 
43  L.  Ed.  702,  the  court  says:   "This  case  is  readily  distinguish- 
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able  from  the  one  under  consideration  in  the  fact  that  the 
statute  of  Ohio  required  only  that  three  re^lar  passenger  trains 
should  stop  at  every  station  containing:  3,000  inhabitants,  leaving 
the  company  at  liberty  to  run  as  many  through  passenger  trains 
exceeding  three  per  day  as  it  chose,  without  restriction  as  to 
stoppage  at  particular  stations.  In  other  words,  it  left  open  the 
loophole  which  the  statute  of  Illinois  has  effectually  closed." 

The  court  recognized  the  principle  that  it  is  the  duty  of  the 
railroad  company  to  provide,  primarily,  sufficient  accommoda- 
tions for  those  to  whom  it  is  directly  tributary.  From  this  doc- 
trine, it  follows  as  a  necessary  corollary,  that  it  is  only  "after 
all  local  conditions  have  been  adequately  met,  railways  have 
the  legal  right  to  adopt  special  provisions  for  through  traffic." 
The  facts  judicially  determined  by  the  commissioners  show  that 
the  accommodations  are  inadequate,  and  that  the  citizens  of 
Latta  are  entitled  to  relief.  In  seeking  to  give  relief  the  com- 
missioners have  ordered  trains  Nos.  32  and  35  to  stop  when 
flagged.  This  court  has  reached  the  conclusion  that  the  writ 
of  mandamus  should  be  issued ;  but  in  order  that  the  respondent 
may  have  the  opportunity  of  discharging  its  primary  duty  in 
the  premises,  without  stopping  trains  Nos.  32  and  35  on  flag, 
the  writ  will  be  so  framed  as  to  confer  upon  the  railroad  com- 
pany the  alternative  right  to  provide  facilities  substantially  the 
same  as  those  which  would  be  afforded  the  citizens  of  Latta  by 
stopping  trains  Nos.  32  and  35  on  flag. 

It  is  the  judgment  of  this  court  that  the  writ  of  mandamus 
be  issued  in  accordance  with  the  conclusions  herein  announced. 

On  Rehearing. 

Per  Curiam.  After  consideration  of  the  petition  for  rehear- 
ing in  this  case,  the  court  is  satisfied  that  no  material  principle 
of  law  or  fact  has  been  overlooked  or  disregarded. 

It  is  therefore  ordered  that  the  petition  for  rehearing  be 
dismissed,  and  the  order  heretofore  granted  staying  the  remit- 
titur be  revoked. 

This  case  is  now  in  Supreme  Court  of  United  States  on  writ 
of  error. 


Bell  Bros,  v.  Western  &  A.  R.  Co. 

(Supreme  Court  of  Georgia,  May  16,  1906.) 
[54  S.  E.  Rep.  532.] 

Carriers — Injury  to  Freight — Action  by  Consignee. — When  a  con- 
signee brings  suit  to  recover  damages  for  a  neglect  of  legal  duty 
arising  under  a  special  contract  of  affreightment  made  in  his  behalf 
by  the  consignor  with  a  common  carrier,  the  consignee  is  not  at  lib- 
erty to  challenge  the  authority  of  the  consignor  to  mak*  the  shipment 
under  such  a  contract. 

Same — Evidence — Documentary — Freight  Receipt. — A  freight  re- 
ceipt to  which  the  name  of  a  railway  agent  appears  to  have  been 
signed  by  stencil  is  not  admissible  in  evidence,  without  accompanying 
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proof  to  show  that  he  issued  the  receipt,  or  that  its  genuineoedS  has 
been  recog^nized  by  his  principal. 

Carrier8---Connecting  Carriers — EtfVidence.* — ^As  the  evidence  upon 
which  the  plaintiff  replied  for  a  recovery  disclosed  that  under  the 
special  contract  of  affreightment  the  liability  of  each  of  the  connect- 
ing carriers  was  limited  to  loss  or  damage  occurring  on  its  line  of 
road,  and  also  that  the  delay  which  caused  the  loss  complained  of  oc- 
curred before  the  shipment  was  turned  over  to  the  carrier  sued,  a 
nonsuit  was  properly  granted. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta ;  H.  M.  Reid,  Judge. 

Action  by  Bell  Bros,  against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

The  firm  of  Bell  Bros,  brought  suit  in  the  city  court  of  At- 
lanta against  the  Western  &  Atlantic  Railroad  Company,  a  com- 
mon carrier,  to  recover  the  loss  sustained  by  the  plaintiff  on  a 
carload  of  cabbages  shipped  to  that  firm  on  September  21,  1900, 
by  A.  D.  Freeman,  of  Rural  Retreat,  Va.,  and  delivered  by  the 
defendant  company  to  the  plaintiff  on  September  29th  in  a  con- 
dition unfit  for  market;  the  cabbages  being  then  damaged  and 
decayed.  The  defendant  company  was  charged  with  having 
negligently  allowed  the  car  to  stand  on  its  side  track  in  the  cit\' 
of  Marietta,  Ga.,  an  entire  day.  The  plaintiff  further  alleged 
that,  when  the  shipment  was  delivered  to  the  defendant  company 
by  its  connecting  carrier,  the  "defendant  received  said  goods  as 
in  good  order,"  though  when  the  cabbages  were  received  by 
plaintiff  they  were  damaged,  decayed,  and  unfit  for  market; 
the  shipment  not  having  been  "delivered  within  a  reasonable 
time,  nor  in  the  time  usually  consumed  in  conveying  like  ship- 
ments from  Rural  Retreat,  Va.,  to  Atlanta,  Ga.,"  the  point  of 
destination.  The  defendant  company  filed  an  answer  in  which 
it  made  a  general  denial  of  all  the  allegations  of  fact  upon 
which  the  plaintiff  relied  for  a  recovery.  On  the  trial  the  plain- 
tiff introduced  in  evidence  a  bill  of  lading,  signed  by  A.  D.  Free- 
man, the  consignor,  and  by  the  agent  of  the  initial  carrier,  which 
set  forth  the  terms  of  a  special  contract  under  which  the  ship- 
ment was  made;  one  of  the  stipulations  being:  "No  carrier 
shall  be  liable  for  loss  or  damage  not  occurring  on  its  own  road 
or  its  portion  of  the  through  route."  The  court  held  that  the 
plaintiff  was  bound  by  the  terms  of  this  special  contract,  entered 
into  by  the  shipper  in  behalf  of  the  plaintiff,  and  was  therefore 
not  at  liberty  to  offer  the  testimony  to  show  that  A.  D.  Free- 
man was  without  authority  to  make  shipment  of  the  cabbages 
under  such  a  contract.  The  plaintiff  also  offered  in  evidence  a 
freight  receipt  for  the  car  in  which  the  cabbages  were  shipped, 

♦For  the  authorities  in  this  series  on  the  subiVrr  of  the  right  of  a 
carrier  to  limit  its  liability  to  its  own  line,  see  foot-notes  appended 
to  Kibby  v.  Michigan  Cent.  R.  Co.  (Mich.),  19  R.  R.  R.  7.57,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  757;  foot-notes  appended  to  Nashville,  etc.,  Ry. 
V.  Stone  &  Haslett  (Tenn.),  18  R.  R.  R.  88,  41  Am.  &  Eng.  R.  Cas,. 
N.  S.,  88. 
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sigfned  by  stencil,  "J.  H.  Boston,  Ag^ent,"  dated  September  26^ 
1900,  and  reciting:  that  the  shipment  was  "received  in  good  order 
of  the  Atlanta,  Knoxville  &  Northern  Railway  Company."  The 
court  rejected  this  receipt  on  the  ground  that,  while  J.  H.  Boston 
was  shown  to  be  the  agent  of  the  defendant  company  at  Ma- 
rietta, yet  the  plaintiff  had  failed  to  prove  that  the  receipt  had 
been  signed  by  him,  or  was  binding  upon  that  company  as  an 
admission  that  the  shipment  was  received  in  good  order.  It 
appeared,  from  a  letter  written  by  the  company's  claim  agent 
and  sent  to  the  attorneys  of  the  plaintiff,  that  the  car  was  de- 
livered to  the  defendant  at  9  o'clock  in  the  morning  of  the  day  it 
was  received  from  the  Atlanta,  Knoxville  &  Northern  Railway 
Company,  and  was  forwarded  to  Atlanta  by  the  first  train  there- 
after, arriving  there  in  the  afternoon  of  the  same  day.  After 
the  plaintiff  had  introduced  this  letter  and  all  the  other  evi- 
dence it  had  to  offer,  the  court  awarded  a  nonsuit. 

Moore  &  Pomeroy,  for  plaintiffs  in  error. 
Payne  &  Tye,  for  defendant  in  error. 

Evans,  J.  (after  stating  the  facts).  1.  The  bill  of  lading 
issued  by  the  initial  carrier  plays  an  important  part  in  the  plain- 
tiff's case,  whether  the  plaintiff  relies  on  the  count  for  the  tort 
growing  out  of  the  breach  of  duty  arising  under  the  contract 
or  on  the  count  charging  liability  on  the  part  of  the  defendant 
under  Civ.  Code  1895,  §  2298,  as  being  the  last  connecting 
carrier  which  received  the  goods  as  "in  good  order."  In  the 
first  instance,  though  the  consignee  be  not  a  party  to  a  con- 
tract of  carriage  between  a  railroad  company  and  a  shipper,  the 
consignee  may  make  proof  of  such  contract  with  a  view  to 
showing  the  company  became  liable  to  him  for  a  failure  to 
comply  with  its  legal  duty  as  a  common  carrier  to  perform  such 
contract;  and  in  the  latter  case  the  bill  of  lading  is  admissible 
to  show  receipt  "in  good  order"  of  the  goods  by  the  initial 
carrier,  and  that  they  were  to  be  transported  over  more  than  one 
railroad.  The  petition  does  not  directly  specify  the  consignor; 
but,  as  it  does  not  contradict  an  inference  of  a  shipment  by  the 
plaintiff  firm,  it  was  competent  to  show  that  the  delivery  of  the 
cabbages  was  made  to  the  initial  carrier  through  an  agent,  not- 
withstanding such  agent  made  the  shipment  in  his  own  name 
without  disclosing  his  principal.  Yet,  as  the  plaintiff  bases  the 
first  count  of  its  suit  upon  a  breach  of  duty  arising  out  of  a 
contract  made  in  its  behalf,  it  is  bound  by  the  terms  of  the  con- 
tract, irrespective  of  the  question  whether  its  agent  had  authorit>' 
to  enter  into  a  contract  of  that  character.  Central  Ry.  Co.  v. 
James,  117  Ga.  832,  45  S.  E.  223.  The  plaintiff  cannot  rely  on 
the  contract  to  raise  a  duty,  and  at  the  same  time  disaffirm  the 
agent's  authority'.  If  the  consignor  was  without  authority  to 
make  the  contract  of  carriage,  the  plaintiff  has  ratified  his  act  by 
predicating  its  suit  upon  a  breach  of  duty  growing  out  of  that 
contract.    Evidence  of  the  consignor's  lack  of  authority  to  sign 
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the  contract  of  carriag^e  was  irrelevant.  The  terms  of  the  con- 
tract were  neither  unreasonable  nor  agfainst  public  policy,  and 
the  contract  was  therefore  leg^al  and  binding;  on  the  parties 
thereto.    Central  R.  Co.  v,  Avant,  80  Ga.  195,  5  S.  E.  78. 

2.  The  freig^ht  receipt  for  the  car  in  which  the  cabbag^es  were 
shipped,  sig^ned  by  stencil  with  the  name  of  the  ag^ent  of  the 
defendant  company,  was  excluded  from  evidence  because  there 
was  no  proof  that  the  receipt  had  been  sigfned  by  the  ag^ent,  not 
that  it  was  binding;  upon  the  company  as  an  admission  that  the 
shipment  was  received  as  "in  g;ood  order."  There  was  no  proof 
that  the  agfent  actually  sig:ned  the  receipt  or  adopted  the  stencil 
sigfnature,  or  that  it  was  his  custom  to  sign  his  name  to  receipts 
of  this  kind  by  stamp.  There  was  no  proof  of  the  execution  of 
the  receipt,  and  it  was  properly  excluded  from  evidence. 

3.  The  special  contract  between  the  consignor  and  the  initial 
carrier  limited  a  recovery  for  loss  or  damage  to  the  carrier  in 
possession  of  the  goods  at  the  time  of  the  injury,  or  whose  con- 
duct occasioned  the  loss  or  damage.  This  is  true  with  respect 
to  both  counts  in  the  petition.  Central  R.  Co.  v.  Avant,  supra; 
Kavanaugh  v.  Southern  Ry.  Co.,  120  Ga.  62,  47  S.  E.  526. 
When  a  connecting  carrier,  who  has  completed  the  transporta- 
tion and  delivered  the  goods  to  the  consignee  in  a  damaged 
condition,  is  sued  for  the  loss  in  value,  upon  proof  that  the 
initial  carrier  received  the  shipment  in  good  order  the  jury 
have  the  right  to  infer  that  they  continued  in  that  condition 
down  to  the  time  of  their  delivery  to  the  carrier  making  the 
delivery  to  the  consignee,  and  that  the  injury  or  loss  occurred 
while  in  his  possession.  W.  &  A.  R.  Co,  v.  Exposition  Mills. 
81  Ga.  523,  7  S.  E.  916,  2  L.  R.  A.  102.  Forrester  v,  Georgia 
R.  Co.,  92  Ga.  699,  19  S.  E.  811.  If  nothing  more  had  appeared 
than  that  the  consignor  delivered  the  cabbages  to  the  initizd  road 
in  good  order,  the  plaintiff  would  have  shifted  the  burden  on 
the  defendant  company  of  showing  that  it  was  not  responsible 
for  the  damaged  condition  of  the  cabbage  when  delivered  to 
the  consignee.  The  only  evidence  offered  by  the  plaintiff  to 
show  when  the  car  which'  contained  the  cabbages  was  received 
by  the  defendant  company  from  its  connecting  carrier  was  a 
letter  from  the  agent  of  the  defendant  to  plaintiff's  attorneys. 
In  that  letter  the  agent  wrote :  "The  car  was  delivered  us  at  9 
a.  m.,  and  was  forwarded  south  on  the  first  train  thereafter, 
arriving  at  Atlanta  that  afternoon."  The  car  was  turned  over 
to  the  plaintiff  without  delay,  upon  its  arrival,  and  the  plaintiff 
commenced  early  the  next  morning  to  unload  it.  Marietta  is 
20  miles  distant  from  Atlanta,  and  the  average  freight  train 
makes  about  20  miles  per  hour.  So  it  affirmatively  appears  that 
the  car  was  in  the  possession  of  the  defendant  company  only  a 
part  of  a  day,  and  was  forwarded  to  its  destination  by  the  first 
train  leaving  Marietta  after  the  car  was  turned  over  to  that 
company  by  its  connecting  line.  As  there  was  no  delay  in  trans- 
portation or  delivery  to  the  consignee  on  the  part  of  the  defend- 
ant, the  rot  in  the  cabbages  was  attributable  either  to  the  delay 
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of  the  carriers  which  handled  the  shipment  before  it  was  de- 
livered to  the  defendant  or  to  inherent  natural  causes.  The 
plaintiff's  proof  indicates  that  the  loss  was  occasioned  by  the 
failure  of  the  connecting  railroads  to  transport  the  car  to  Ma- 
rietta in  time  for  it  to  leave  on  an  earlier  train  upon  the  de- 
fendant's line;  for  there  was  evidence  that  the  cabbagfes  were 
shipped  on  September  21st  and  ouj2:ht  to  have  arrived  in  Atlanta 
within  three  or  four  days.  As  the  damag^e  was  not  caused  by 
the  defendant's  nej2:liR:ence,  the  gfrant  of  a  nonsuit  was  proper. 
Judgfment  affirmed.    All  the  Justices  concur. 


Nickles  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  April  12,  1906.) 

[54  S.  E.  Rep.  255.] 

Carriers — Injury  to  Passenger — Evidence. — ^A  witness,  in  an  action 
for  the  death  of  a  passenger,  in  describing  the  wreck,  may  state  what 
injuries  he  received,  and  that  another  train  ran  into  the  wreck. 

Evidence — Opinions  of  Witness. — In  an  action  for  the  death  of 
plaintiff's  wife  in  a  railroad  accident,  where  both  sides  admit  that  in- 
testate had  been  granted  a  pass  over  defendant's  road,  evidence  by 
deceased's  husband  that  he  would  not  have  to  come  to  work  for  the 
defendant  unless  his  wife  had  been  furnished  transportation  was  not 
improperly  admitted  as  a  matter  of  opinion. 

Administrators — ^Action  by — Right  to  Sue. — ^Where,  in  an  action  by 
an  administrator,  the  records  of  the  probate  court  granting  adminis- 
tration have  been  admitted,  it  is  not  proper  to  ask  the  administrator 
on  cross-examination,  if  he  has  been  sworn  in. 

Evidence — Expert  Testimony. — ^Where  a  train  is  wrecked  on  a  tres- 
tle, an  expert  may  describe  the  condition  of  the  wreck,  but  cannot 
give  his  opinion  as  to  the  cause. 

Appeal — Harmless  Elrror. — In  an  action  for  death  of  a  passenger, 
evidence  of  a  witness  that  he  was  an  employee  and  the  railroad  com- 
pany had  settled  with  him,  though  improper,  was  harmless  error,  where 
the  railroad  company  only  paid  him  his  wages  while  disabled. 

Carriers---Passenger  Traveling  on  Pass.* — In  an  action  for  death  of 
plaintiff's  intestate,  where  the  evidence  showed  that  her  husband 
agreed  to  go  to  a  certain  point  to  testify  for  a  railroad  company  on 
condition  that  it  furnish  transportation  for  his  wife,  if  the  pass  was 
issued  for  a  consideration,  the  company  is  not  relieved  of  liability  for 
negligent  killing  of  the  wife  by  the  stipulation  on  the  pass  to  that 
effect 

Evidence — ^Parol  Evidence.t — The  fact  that  a  pass  over  a  railroad 
was  granted  for  a  valuable  consideration  may  be  shown  by  parol. 

*For  the  authorities  in  this  series  on  the  question  whether  a  carrier 
of  passengers  can  limit  its  liability  or  exempt  itself  from  liability, 
see  foot-notes  appended  to  Yazoo,  etc.,  R.  Co.  v.  Grant  (Miss.),  18  R.  R. 
R.  257,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  257;  Sprigg  v.  Rutland  R.  Co. 
(Vt),  17  R.  R.  R.  628,  40  Am.  &  Eng.  R.  Cas.,  N.  S.,  628;  foot-notes 
appended  to  Weaver  v.  Ann  Arbor  R.  Co.  (Mich.),  16  R.  R.  R.  603, 
39  Am.  &  Eng.  R.  Cas.,  N.  S.,  603;  foot-notes  appended  to  Northern 
Pac.  R.  Co.  V.  Adams  (U.  S.),  10  R.  R.  R.  575,  33  Am..  &  Eng.  R.  Oas., 
N.  S.,  575  (validity  of  exemption  clause  in  pass). 

fFor  the  authorities  in  this  series  on  the  subject  of  the  admissibil- 
ity of  pajTol  evidence  to  vary  the  contract  purported  to  be  expressed 
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Damages — ^Personal  Injuries.^ — Evidence  that  a  train  was  run  over 
a  trestle  at  50  miles  an  hour  when  the  schedule  time  was  33,  and  that 
an  accident  resulted,  may  support  punitive  damages  in  an  action  for 
wrongful  death. 

Appeal — Harmless  Error. — ^An  instruction  on  a  matter  not  in  issue 
is  not  ground  for  reversal,  where  the  attention  of  the  court  was  not 
called  to  it. 

Carriers — Injury  to  Passenger.§ — A  railroad  company,  though  not 
an  insurer  of  the  lives  of  its  passengers,  is  liable  for  injuries  to  a 
passenger  by  unsound  timber  in  a  trestle  or  by  any  other  defect 
therein.  , 

Trial — Charge  on  Facts. — An  instruction  that,  if  a  pass  on  which 
the  person  injured  in  a  railway  accident  was  carried  was  issued  in 
pursuance  of  telegrams  in  evidence,  it  showed  that  the  pass  was  issued 
without  a  valuable  consideration,  was  properly  refused  as  a  charge  on 
the  facts. 

Same — ^Urging  Jury  to  Agree. — A  jury,  after  considering  a  case  for 
a  night  and  a  part  of  two  days,  were  urged  by  the  court  to  agree,  it 
being  important  to  reach  a  verdict  because  of  the  cost  to  the  public 
and  because  some  jury  must  sooner  or  later  decide  the  case,  and  that, 
if  the  jury  had  agreed  that  plaintiff  should  have  a  verdict  and  only 
differed  in  amount  they  should  harmonize  their  opinions,  unless  such 
opinions  were  based  on  conscientious  convictions.     Held  not  error. 

Carriers— Injury  to  Passengcr8.||— -Evidence  that  a  railroad  com- 
pany furnished  its  road,  ran  its  trains,  and  inspected  its  trestles  in 
the  manner  which  is  generally  believed  to  be  safe  and  prudent  should 
go  to  the  jury  with  other  evidence  on  the  question  of  due  care. 

Appeal  from  Common  Pleas  Circuit  Court  of  Abbeville 
County ;   Klug^h,  Judg^e. 

by  the  terms  of  a  passenger  ticket,  see  foot-notes  appended  to  Cin- 
cinnati, etc.,  Ry.  Co.  v.  Harris  (Tenn.),  19  R.  R.  R,  762,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  762. 

tFor  the  authorities  in  this  series  on  the  question  when  punitive 
or  exemplary  damages  are,  and  are  not,  recoverable  for  wrongs  to 
passengers,  see  foot-notes  appended  to  Little  Rock  Traction  &  Elec 
Co.  V.  Winn  (Ark.),  19  R.  R.  R.  349,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
349;  Ammons  v.  Southern  Ry.  Co.  (N.  Car.),  19  R.  R.  R.  724,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  724;  Seaboard  Air  Line  Ry.  v.  O'Quin  (Ga.), 
a9  R.  R.  R.  103,  42  Am.  &  Eng.  R.  C^s.,  N.  S.,  103;  foot-notes  ap- 
pended to  Richardson  v.  Atlantic  Coast  Line  R.  R.  (S.  Car.),  18  R. 
R.  R,  349,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  349. 

§For  the  authorities  in  this  series  on  the  question  whether  the  car- 
rier is  an  insurer  of  the  safety  of  its  passengers,  see  foot-notes  ap- 
pended to  Paul  V.  Salt  Lake  City  R.  Co.  (Utah),  19  R.  R.  R.  45,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  45;  foot-note  appended  to  Louisville  &  N. 
R.  Co.  V.  Board  (Ky.),  19  R.  R.  R.  51,  42  Am.  &  Eng.  R.  Cas.,  N.  S., 
51;  Bevard  v.  Lincoln  Traction  Co.  (Neb.),  19  R.  R.  R.  79,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  79;  Omaha  St.  Ry.  Co.  v.  Boesen  (Neb.).  19 
R.  R.  R.  100,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  100;  foot-notes  appended 
to  Maxfield  v.  Maine  Cent.  R.  Co.  (Me.),  19  R.  R.  R.  344,  42  Am.  & 
Eng.  R.  Cas.,  N.  S.,  344;  Hutcheis  v.  Cedar  Rapids,  etc.,  Ry.  Co. 
(Iowa),  19  R.  R.  R.  362,  42  Am.  &  Eng.  R.  Cas.,  N.  8.,  362;  foot-note 
appended  to  Conroy  v.  Boston  Elev.  Ry.  Co.  (Mass.),  19  R.  R.  R. 
384,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  384;  Philadelphia,  etc.,  R-  Co.  v, 
Allen  (Md.),  18  R.  R.  R.  581,  41  Am.  &  Eng.  R.  Cas.,  N.  8.,  581; 
foot-notes  appended  to  Southern  Ry.  Co.  v.  Cunningham  (Ga,),  18 
R.  R.  R.  374,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  374. 

II See  extensive  note,  18  R.  R.  R.  296,  41  Am.  &  Eng.  R.  Cas.,  N. 
S.,  296;  Norfolk  &  W.  Ry.  Co.  v.  Bell  (Va.),  19  R.  R.  R.  263,  42  Am. 
&  Eng.  R.  Cas.,  N.  S.,  263. 


Vol  20  R  R  R— \' ol  43  Am  &  Eng  R  Cas.  N  S         757 

Nickles  v.  Seaboard  Air  Line  Rj 

Action  by  W.  F.  Nickles,  administrator,  against  the  Seaboard 
Air  Line  Railway.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

The  following:  is  the  complaint: 

'*The  plaintiff  above  named,  by  his  attorney,  Wm.  N.  Graydon, 
complaining:  of  the  above-named  defendant,  allegfes: 

"(1)  That  the  plaintiff  is  a  resident  and  citizen  of  this  county 
and  state. 

"(2)  That  the  defendant  is  a  corporation  duly  chartered  under 
the  laws  of  the  state  of  South  Carolina,  and  is  now,  and  was  at 
the  time  hereinafter  mentioned,  engfag^ed  in  business  as  a  common 
carrier  of  freigfht  and  passeng^ers,  and  was  and  is  operating:  the 
Georgfia,  Carolina  &  Northern  Railroad,  running:  from  Monroe, 
North  Carolina,  throug:h  the  state  of  South  Carolina,  by  way  of 
Catawba,  Chester,  Clinton,  Greenwood,  and  Abbeville,  and  to 
Atlanta,  by  way  of  Elberton,  Athens,  and  Winder. 

"(3)  That  on  the  9th  day  of  September,  1904,  the  plaintiff's 
intestate,  Rhoda  B.  Black,  was  a  passeng:er  on  one  of  defendant's 
rcg:ular  passeng:er  trains,  and  was  on  her  way  to  Elberton,  in 
the  state  of  Georgfia. 

"(4)  That  while  the  train  on  which  plaintiff  was  a  passeng:er 
was  crossing:  a  hig:h  trestle  on  said  road,  in  the  county  of  York, 
in  this  state,  and  near  a  station  on  said  road  called  Catawba, 
she  was  killed  by  the  g:ross  carelessness  and  neg:lig:ence  of  said 
defendant;  said  trestle  g:iving:  way  and  precipitating:  said  train 
down  an  embankment,  instantly  killing:  said  Rhoda  B.  Black  by 
breaking:  her  neck  and  inflicting:  other  and  fatal  injuries  upon 
her. 

"(5)  That  said  defendant  was  g:rossly  neg:lig:ent  and  careless 
in  running:  said  train  over  said  trestle  at  a  dang:erous  and  unusual 
rate  of  speed,  in  the  nig:httime,  and  was  further  g:rossly  neg:li- 
g:ent,  reckless,  and  careless,  in  that  said  trestle  was  dang:erous 
and  unsafe,  some  of  the  timbers  thereof  being:  rotten  and  un- 
sound, a  g:reat  many  bolts  on  said  trestle  not  having:  any  nuts 
or  taps  on  them,  and  the  same  being:  neg:ligently  and  carelessly 
built,  and  not  of  sufficient  streng:th  to  stand  the  strain  of  a 
heavy  eng:ine  and  train  of  cars,  such  as  was  then  being:  used, 
and  in  the  manner  that  said  train  was  being:  run,  by  which  g:ross 
neg:lig:ence,  recklessness,  and  carelessness,  and  careless  and  neg- 
lig:ent  conduct,  said  Rhoda  B.  Black  was  then  and  there  instantly 
killed. 

"(6)  That  the  direct  cause  of  the  death  of  the  said  Rhoda  B. 
Black  was  the  neg:lig:ent,  careless,  and  improper  manner  in  which 
said  train  was  being:  run,  and  the  grossly  careless,  reckless,  and 
unsafe  way  in  which  said  trestle  was  allowed  to  be  by  said 
defendant. 

"(7)  That  the  said  Rhoda  B.  Black  left  surviving  her,  her 
husband,  T.  F.  Black,  and  her  father,  Joseph  Bunk,  her  mother, 
Mrs.  Joseph  Bunk,  and  her  sister,  Annie  Frazier,  but  left  no 
children,  having  been  married  only  four  or  five  months,  the 
above-named  parties  being  her  only  heirs  at  law  and  distributees. 
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"(8)  That  the  said  Rhoda  B.  Black  died  intestate,  in  the 
county  of  York,  in  this  state,  and  thereafter,  on  the  7th  day  of 
October,  1904,  letters  of  administration  upon  the  personal  estate, 
fifoods,  rigfhts,  and  credits,  which  were  of  the  said  Rhoda  B, 
Black,  was  duly  issued  and  granted  to  this  plaintiff  by  the  pro- 
bate court  of  York  county.  South  Carolina,  and  this  plaintiff 
duly  qualified  as  such  administrator  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office,  and  is  still  acting^  as  such 
administrator. 

"(9)  That  this  action  is  brougfht  for  the  use  and  benefit  of 
T.  F.  Black,  the  husband  of  the  said  Rhoda  B.  Black,  in  ac- 
cordance with  the  terms  of  the  statutes  in  such  case  made  and 
provided. 

"(10)  That  by  the  carelessness,  ne^lig^ence,  and  grossly  ne^- 
li^ent,  reckless,  and  careless  conduct  of  the  defendant  in  failings 
to  carry  safely  the  said  Rhoda  B.  Black,  and  its  careless,  negli- 
gent, reckless,  and  ^ross  failure  to  do  its  duty  in  the  premises, 
the  said  T.  F.  Black,  the  husband  of  the  said  Rhoda  B.  Black, 
has  been  damagfed  by  the  death  of  his  said  wife,  in  the  sum  of 
$50,000. 

"Wherefore,  the  plaintiff  demands  judgement  agfainst  the  de- 
fendant for  the  sum  of  $50,000,  to  be  paid  to  him  as  adminis- 
trator as  aforesaid  for  the  use  and  benefit  of  the  said  husband  of 
the  said  Rhoda  B.  Black,  deceased,  and  for  the  costs  and  dis- 
bursements of  this  action." 

Within  the  time  allowed  by  law,  the  defendant  served  its 
answer,  of  which  the  following^  is  a  copy : 

"The  defendant  above  named,  answering;  the  complaint  herein, 
says : 

"  ( 1 )  That  it  has  no  knowledgfe  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  alleviations  contained  in 
paragfraphs  1,  7,  8,  and  9  of  the  said  complaint. 

"(2)  In  answer  to  the  alleviations  contained  in  paragraph  2 
of  the  complaint,  the  defendant  admits  that  it  is  a  corporation 
duly  chartered  and  is  now,  and  was  at  the  times  hereinafter 
mentioned,  eng^ag^ed  in  business  as  a  common  carrier  of  freight 
and  passengers,  and  was  and  is  operating  the  Georgia,  Carolina 
&  Northern  Railroad,  running  from  Monroe,  North  Carolina, 
through  the  state  of  South  Carolina,  by  way  of  Catawba,  Ches- 
ter, Clinton,  Greenwood,  and  Abbeville,  and  to  Atlanta,  by  way 
of  Elberton,  Athens,  and  Winder. 

"(3)  That  the  defendant  admits  that  the  said  Rhoda  B.  Black 
was  riding  on  one  of  defendant's  passenger  trains  on  the  9th  of 
September,  1904,  but  specifically  denies  that  the  said  Rhoda  B. 
Black  was  riding  on  said  passenger  train  as  a  passenger  for 
hire. 

"(4)  That  the  defendant  denies  the  allegations  contained  in 
paragraphs  4,  5,  6,  and  10. 

"Further  answering  said  complaint,  and  for  a  defense  thereto, 
this  defendant  alleges : 

"That  at  the  time  the  said  Rhoda  B.  Black  came  to  her  death. 
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she  was  riding  upon  what  is  commonly  known  as  a  free  pass  or 
ticket,  and  had  not  paid,  or  promised  to  pay  to  this  defendant, 
any  sum  of  money  whatsoever,  or  any  other  valuable  considera- 
tion for  her  transportation  upon  said  train,  but  was  being:  trans- 
ported entirely  free  of  charg^e  by  the  defendant.  That  the  said 
Rhoda  B.  Black  had  agfreed  with  the  defendant,  in  consideration 
of  her  being:  carried  and  transported  free  of  chargfe,  that  the 
defendant  should  not,  under  any  circumstances,  be  liable  to  her 
for  any  injury  or  damagfe  received  by  her  while  she  was  being 
so  transported.  That  this  defendant  pleads  the  benefit  of  this 
contract,  between  the  said  Rhoda  B.  Black  and  the  defendant, 
by  which  she  was  being  transported  free  of  charge  at  the  time 
she  met  her  death,  and  by  which  the  defendant  should  not  be 
liable  for  any  injury  or  damage  received  by  her  while  being  so 
transported. 

"Wherefore,  the  defendant  demands  judgment  that  the  com- 
plaint herein  be  dismissed,  with  costs." 

From  judgment  for  plaintiff,  defendant  appeals  upon  the  fol- 
lowing exceptions : 

"(1)  Because  his  honor  erred  in  allowing  testimony  in  this 
action  as  to  injuries  received  by  T.  F.  Black,  the  husband  of 
plaintiff's  intestate;  such  testimony  being  irrelevant  and  imma- 
terial to  the  issues  involved  herein,  and  prejudicial  to  the  de- 
fendant. 

"(2)  Because  his  honor  erred  in  allowing  witness  T.  F.  Black, 
over  the  objection  of  the  defendant,  to  testify  to  the  fact  that 
another  train  of  cars  ran  into  and  upon  the  wreck  of  the  train 
upon  which  plaintiff's  intestate  was  traveling;  it  not  being  al- 
leged in  the  complaint,  nor  claimed  in  the  testimony,  that  such 
second  train  contributed  in  any  manner  to  the  injuries  received 
by  plaintiff's  incestate.  Such  testimony  was,  therefore,  irrele- 
vant to  the  issues  involved  in  this  litigation,  and  the  same  was 
prejudicial  to  the  defendant. 

"(3)  Because  his  honor  erred  in  allowing  the  witness  Black, 
over  the  objection  of  the  defendant,  to  testify  that  he  would  not 
have  left  Ohio,  and  would  not  have  gone  to  Elberton,  Ga.,  to 
testify  in  the  case  for  the  defendant,  unless  the  defendant  had 
agreed  to  give  to  him  transportation  for  his  wife  in  order  that 
she  might  accompany  him.  It  is  submitted  that  such  testimony 
was  incompetent  for  the  reason  that  the  contract  by  which  he 
went  to  Elberton,  Ga.,  was  contained  in  the  written  telegrams, 
and  was  further  incompetent  for  the  reason  that  it  contradicted 
the  written  evidence  of  the  contract,  and  was  a  matter  of  opinion 
and  speculative,  and  not  as  to  the  facts  of  the  case. 

"(4)  Because  his  honor  erred  in  refusing  to  allow  the  de- 
fendant to  ask  the  witness  Nickles,  on  cross-examination,  whether 
he  had  taken  the  oath  of  office  as  administrator  as  required  by 
law,  and  erred  in  refusing  to  allow  the  witness  to  answer  such 
question.  It  is  submitted  that  the  plaintiff  having  alleged  that 
Nickles  had  qualified  as  administrator  and  the  same  having  been 
specifically  denied,  it  was  competent  for  the  defendant  to  show 
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that  he  had  never  qualified  as  such  administrator,  as  required 
by  law.  It  is  submitted  that  his  honor  erred  in  holding^  that 
such  testimony  would  contradict  the  record  of  the  probate  court 
of  York  county,  when  he  should  have  held  that  there  was  nothing 
in  the  record  showing  that  the  said  Nickles  had  ever  qualified 
as  such  administrator  except  a  certificate  of  the  judg^e  of  pro- 
bate, which  was  no  part  of  the  record,  and  which  was  not  binding: 
on  the  defendant 

"(5)  Because  his  honor  erred  in  refusing:  to  allow  the  witness 
Hamrick  to  gfive  in  evidence  his  opinion  as  to  what  caused  the 
wreck  of  the  train  on  which  plaintiff's  intestate  was  an  al- 
legfed  passeng^er,  and  erred  in  holding;  and  ruling;  as  follows: 
'He  could  do  that,  if  this  jury  were  charg^ed  with  the  duty  of 
determining;  what  did  cause  the  wreck.  They  are  not  charged 
with  that;  then  it  is  for  them  to  say  whether  the  matters  in- 
cluded within  the  issue,  as  submitted  to  them,  caused  the  wreck. 
For  the  witness  to  go  off  into  other  speculations  about  the  cause 
would  not  only  not  be  relevant,  but  might  be  misleading  to  the 
jury.'  (a)  It  is  submitted  that  after  the  witness  visited  the 
scene  of  the  wreck,  immediately  after  it  happened,  and  after 
having  examined  the  piles,  timbers,  and  all  parts  of  the  trestle, 
and  after  having  observed  the  conditions  and  surroundings, 
taken  in  connection  with  the  facts  that  he  had  superintended 
the  construction  and  periodically  examined  all  parts  of  the  tres- 
tle, to  all  of  which  facts  he  had  testified  before  the  jury,  it  was 
competent  for  him  to  give  an  opinion  as  to  the  cause  of  tiie 
wreck,  to  the  benefit  of  which  opinion  the  defendant  was  en- 
titled, and  it  is  further  submitted  that  such  testimony  was  rele- 
vant, for  the  reason  that  the  defendant  was  entitled  to  show, 
as  rebutting  the  allegations  of  negligence,  gross  negligence,  and 
recklessness,  that  the  wreck  occurred  from  causes  other  than 
these,  and  from  causes  beyond  the  control  of  the  defendant 
(b)  It  is  further  submitted  that  the  testimony  showed  that  the 
witness  was  the  superintendent  of  the  defendant  in  the  building 
of  its  trestle,  and  in  keeping  the  same  in  repair,  and  that  it 
further  showed  that  he  had  a  peculiar  knowledge  as  to  such 
matters,  and  therefore  showed  that  he  Wcis  an  expert,  and  having 
visited  the  scene  of  the  wreck,  immediately  after  it  occurred, 
and  having  examined  the  piles,  timbers,  and  all  parts  of  the 
trestle,  and  having  observed  the  conditions  and  surroundings, 
and  taken  in  connection  with  the  facts  that  he  had  superintended 
the  construction  and  periodically  examined  all  parts  of  the  tres- 
tle, having  testified  to  all  these  facts  before  the  jury,  it  was 
competent  for  him  to  give  an  opinion  as  to  the  cause  of  the 
wreck,  to  the  benefit  of  which  opinion  the  defendant  wao  en- 
titled, and  it  is  further  submitted  that  such  testimony  was  rele- 
vant, for  the  reason  that  the  defendant  was  entitled  to  show,  as 
rebutting  the  allegations  of  negligence,  gross  negligence,  and 
recklessness,  that  the  wreck  occurred  from  causes  other  than 
these,  and  from  causes  beyond  the  control  of  the  defendant, 
and  his  honor  erred  in  not  so  holding  and  ruling. 


Vol  20  R  R  R— \'ol  43  Am  &  Eng  R  Cas,  N  S        761 

Nickles  v.  Seaboard  Air  Line  Ry 

"(6)  Because  his  honor  erred  in  not  allowing:  the  witness 
Hamrick  to  testify  that  in  his  opinion  the  wreck  was  not  caused 
by  a  lack  of  bolts,  or  lack  of  nuts  or  taps  In  the  trestle,  (a)  It 
is  submitted  that  after  the  witness  had  visited  the  scene  of  the 
wreck,  immediately  after  it  happened,  and  after  having  ex- 
amined the  piles,  timbers,  and  all  parts  of  the  trestle,  and  after 
having:  observed  the  conditions  and  surroundingfs,  taken  in  con- 
nection with  the  facts  that  he  had  superintended  the  construc- 
tion and  periodically  examined  all  parts  of  the  trestle,  to  all  of 
v/hich  facts  he  had  testified,  it  was  competent  for  him  to  give  an 
opinion  as  to  the  cause  of  the  wreck,  to  the  benefit  of  which 
opinion  the  defendant  was  entitled,  and  it  is  further  submitted 
that  such  testimony .  was  relevant,  for  the  reason  that  the  de- 
fendant was  entitled  to  show,  as  rebutting  the  allegations  of 
negligence,  gross  negligence,  and  recklessness,  that  the  wreck 
occurred  from  causes  other  than  these,  and  from  causes  beyond 
the  control  of  the  defendant,  (b)  It  is  further  submitted  that 
the  testimony  showed  that  the  witness  was  the  superintendent 
of  the  defendant  in  the  building  of  its  trestles,  and  in  keeping 
the  same  in  repair,  and  that  it  further  showed  that  he  had  a 
peculiar  knowledge  as  to  such  matters,  and  therefore  showed 
that  he  was  an  expert,  and  having  visited  the  scene  of  the 
wreck,  immediately  after  it  occurred,  and  having  examined  the 
piles,  timbers,  and  all  parts  of  the  trestle,  and  having  observed 
the  conditions  and  surroundings,  and  taken  in  connection  with 
the  facts  that  he  had  superintended  the  construction  and  pe- 
riodically examined  all  parts  of  this  trestle,  to  all  of  which  he 
had  testified,  it  was  competent  for  him  to  give  an  opinion  as 
to  the  cause  of  the  wreck,  to  the  benefit  of  which  opinion  the 
defendant  was  entitled,  and  it  is  further  submitted  that  such 
testimony  was  relevant,  for  the  reason  that  the  defendant  was 
entitled  to  show,  as  rebutting  the  allegations  of  negligence,  gross 
negligence,  and  recklessness,  that  the  wreck  occurred  from 
causes  other  than  these,  and  from  causes  beyond  the  control  of 
the  defendant,  and  his  honor  erred  in  not  so  holding  and  ruling. 

"(7)  Because  his  honor  erred  in  not  striking  out  the  follow- 
ing question  and  answer  of  the  witness  Hamrick,  brought  out 
on  cross-examination:  *Q.  Was  there  any  watchman  employed 
there  to  look  after  this  trestle?  A.  No,  sir.'  The  said  question 
and  answer  were  not  relevant  to  any  allegation  in  the  pleadings, 
and  were  not  involved,  necessarily  or  incidentally,  in  any  issue 
raised  thereby.  Such  testimony  was  therefore  irrelevant,  and 
was  prejudicial  to  the  defendant,  in  allowing  the  plaintiff  to 
prove  alleged  acts  of  negligence,  of  which  defendant  had  not 
been  advised,  and  to  which  it  was  not  prepared  to  reply. 

"(8)  Because  his  honor  erred  in  refusing  to  allow  witness 
J.  L.  Davidson  to  give  his  opinion  as  to  whether  the  wreck  in 
this  case  was  caused  by  rotten  timber  or  defective  construction 
of  the  trestle,  and  erred  in  holding  and  ruling  as  follows:  *The 
general  rule  is,  then,  that  such  opinions  are  competent  in  those 
cases  where,  after  a  personal  observation,  a  description  without 
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an  opinion  would  convey  an  imperfect  idea.     It  seems  to  me 
the  ruling  this  morning,  in  view  of  that  general  principle,  is 
wrong.     The  witness  may  testify  to  a  condition  of  things  pre- 
vailing, and  it  seems  to  me  that  the  description  of  what  the 
witness  saw   from  his  personal  observation  sufficiently   enables 
the  jury  to  form  an  opinion  without  the  necessity  of  the  witness 
expressing  an  opinion  himself,  so  that  I  will  reverse  the  ruling 
made  this  morning.'     (a)  It  is  submitted  that  the  witness,  hav- 
ing visited  the  scene  of  the  wreck,  immediately  after  it  occurred, 
examined  the  piles,  timbers,  and  all  parts  of  the  trestle,  and 
after  having  observed  the  conditions  and  surroundings,  having 
testified  to  all  these  matters,  was  entitled  to  give  in  evidence 
his  opinion  as  to  whether  the  wreck  was  caused  by  rotten  tim- 
bers or  defective  construction  of  the  trestle,  to  which  opinion 
the  defendant  was  entitled  in  this  case,     (b)  It  is  further  sub- 
mitted that  the  testimony  shows  that  witness  was  an  expert  in 
such  matters,  being  general  superintendent  of  another  railroad 
company,  having  had  many  years  of  experience  in  railroad  work, 
and  after  having  visited  the  scene  of  the  wreck,  and  examined 
the  piles,  timbers,  and  all  parts  of  the  trestle,  and  after  having 
observed  the  conditions  and  surroundings,  and  after  having  tes- 
tified to  the  facts  before  the  jury,  it  was  competent  for  him  to 
give  his  opinion  as  to  whether  or  not  the  wreck  in  this  case  was 
caused  by  rotten  timbers  or  defective  construction  of  the  trestle. 
*'(9)  Because  his  honor  erred  in  striking  out  of  the  testimcmy 
so  much  of  the  testimony  of  the  witness  Hamrick  as  contained 
his  opinion  as  to  whether  the  wreck  of  the  train  on  which  plain- 
tiff's intestate  was  riding  was  caused  by  rotten  timbers  or  de- 
fective construction  of  the  trestle,  and  erred  in   holding  and 
ruling  as  follows:    *I  will  have  that  stricken  out,  and  will  in- 
struct the  jury  now  that  while  you  will  take  every  fact  testified 
to  as  to  the  condition  of  things,  when  a  witness  says  in   his 
opinion  the  catastrophe  was  not  caused  so  and  so,  that  opinion 
is  not  evidence  for  you  to  consider.     You  take  the  facts  as  he 
describes  them  and  determine  for  yourselves  from  these  facts 
not  only  whether  the  accident  or  catastrophe  could  have  been 
produced  by  the  alleged  cause,  but  whether,  as  a  matter  of  fact, 
it  was  produced  by   the   alleged   cause.'      (a)  It   is   submitted 
that  after  the  witness  had  visited  the  scene  of  the  wreck,  imme- 
diately after  it  happened,  and  after  having  examined  the  timbers, 
piles,  and  all  parts  of  the  trestle,  and  after  having  observed  the 
conditions  and  surroundings,  taken  in  connection  with  the  facts 
that  he  had  superintended  the  construction  and  periodically  ex- 
amined all  parts  of  the  trestle,  having  testified  to  all  the  facts, 
it  was  competent  for  him  to  give  an  opinion  as  to  the  cause  of 
the  wreck,  to  the  benefit  of  which  opinion  the  defendant  was 
entitled,  and  it  is   further  submitted  that  such  testimony  was 
relevant,  for  the  reason  that  the  defendant  was  entitled  to  show, 
as  rebutting  the  allegations  of  negligence,  gross  negligence,  and 
recklessness,  that  the  wreck  occurred   from  causes  other  than 
tliese,  and   from   causes  beyond  the  control   of  the  defendant 
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It  is  further  submitted  that  the  testimony  showed  that  the  wit- 
ness was  the  superintendent  of  the  defendant  in  the  building  of. 
its  trestles,  and  in  keeping^  the  same  in  repair,  and  that  it  further 
showed  that  he  had  a  peculiar  knowledg:e  as  to  such  matters, 
and  therefore  showed  that  he  was  an  expert,  and  having  visited 
the  scene  of  the  wreck  immediately  after  it  occurred,  and  having 
examined  the  piles,  timbers,  and  all  parts  of  the  trestle,  and  hav- 
ing observed  the  conditions  and  surroundings,  taken  in  connec- 
tion with  the  facts  that  he  had  superintended  the  construction 
and  periodically  examined  all  parts  of  this  trestle,  having  testified 
to  all  the  facts,  it  was  competent  for  him  to  give  an  opinion 
as  to  the  cause  of  the  wreck,  to  the  benefit  of  which  opinion  the 
defendant  was  entitled,  and  it  is  further  submitted  that  such 
testimony  was  relevant,  for  the  reason  that  the  defendant  was 
entitled  to  show,  as  rebutting  the  allegations  of  negligence,  gross 
negligence,  and  recklessness,  that  the  wreck  occurred  from 
causes  other  than  these,  and  from  causes  beyond  the  control  of 
the  defendant,  and  his  honor  erred  in  not  so  holding  and  ruling. 

"(10)  Because  his  honor  erred  in  allowing  plaintiff's  counsel 
to  ask  the  witness  Davis,  on  cross-examination,  whether  he  had 
been  settled  with  for  injuries  received  in  this  wreck,  and  erred 
in  allowing  said  witness  to  answer  said  question,  over  the  ob- 
jection of  the  defendant,  and  erred  in  not  striking  out  such 
testimony  on  the  motion  of  the  defendant,  when  it  is  submitted 
that  such  testimony  was  irrelevant  and  incompetent  for  the 
reason  that  a  party  may  buy  his  peace,  or  compromise  claims 
against  him,  without  admitting  his  liability,  and  such  facts 
cannot  be  used  as  evidence,  either  between  parties  or  between 
one  of  them  and  other  parties. 

"(11)  Because  his  honor  erred  in  allowing  the  witness  T.  F. 
Black,  over  the  objection  of  the  defendant,  to  testify,  in  reply, 
that  the  witness  Davis  did  not  say  anything  to  indicate  whether 
he  had  sent  a  message  concerning  the  wreck  to  an  agent  of  the 
defendant  or  not.  It  is  submitted  that  such  testimony  was  not 
in  reply  to  any  testimony  offered  by  the  defendant,  and  the 
witness  Davis  not  having  been  asked  with  regard  to  such  al- 
leged conversation,  it  was  incompetent  to  contradict  him  in  this 
manner,  and  the  testimony  was  pure  hearsay. 

"(12)  Because  his  honor  erred  in  charging  and  instructing 
the  jury  that  a  railroad  company  cannot  make  a  valid  binding 
contract  with  a  free  or  gratuitous  passenger  to  relieve  itself  from 
more  than  ordinary  negligence,  and  cannot  make  such  contract 
to  relieve  itself  from  injuries  received  by  such  passenger  on 
account  of  gross  negligence;  whereas,  it  is  submitted  that  a 
railroad  company  may  make  a  valid  contract  with  such  pas- 
senger which  will  relieve  it  of  liability  on  account  of  all  injuries 
resulting  from  negligence,  or  gross  negligence,  and  all  other 
acts  except  such  as  are  willful  or  wanton  in  their  nature. 

"(13)  Because  his  honor  erred  in  charging  the  jury  that  it 
was  incumbent  upon  the  defendant  to  satisfv  the  jury  by  the 
preponderance  of  the  evidence  that  Mrs.  Black,  plaintiff's  in- 
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testate,  was  ridingf  on  a  free  pass;  whereas,  he  should  have 
charged  the  jury  that  if  plaintiff  sought  to  hold  the  defendant 
liable  for  mere  ordinary  neg^lig^ence,  it  was  incumbent  on  him 
to  prove  by  the  preponderance  of  the  evidence  that  his  intestate 
was  a  passenger  for  hire,  otherwise,  under  the  law  of  this  state, 
the  deitendant  would  have  been  liable  only  for  acts  of  gross 
negligence,  or  willful  or  wanton  acts  resulting  in  injury. 

"(14)  Because  his  honor  erred  in  charging  the  jury  as  fol- 
lows: *Then,  if  you  find  the  railroad  company  not  only  caused 
her  death  by  negligence  and  became  liable,  but  that  it  caused 
her  death  by  its  recklessness,  then  you  may  award,  in  addition 
to  damages  by  way  of  compensation,  also  damages  by  way  of 
punishment,  to  make  an  example  of  the  railroad  company — 
punitive  damages  or  exemplary  damages,  as  they  are  sometimes 
called.  A  railroad  company  is  liable  for  punitive  or  exemplary 
damages  where  it  is  guilty  of  willful  or  wanton  or  malicious  or 
reckless  conduct.  In  this  case  there  is  no  question  of  wantonness 
or  willfulness  or  maliciousness  involved,  but  the  allegation  of 
recklessness  it  made,  and  if  you  find  that  the  railroad  company 
caused  the  death  of  Mrs.  Rhoda  B.  Black  by  its  recklessness, 
in  the  manner  specified  in  the  complaint,  then  the  railroad  com- 
pany may  be  held  liable  not  only  for  actual  damages,  but  such 
damages  in  addition  to  that  as,  by  way  of  punishment,  may 
deter  this  railroad  company  from  similar  acts  of  recklessness 
hereafter,  and  may  also  by  way  of  example,  of  this  railroad 
company,  deter  other  railroads  from  similar  recklessness.' 
(a)  The  error  consists  in  this:  Punitive  damages  can  be  awarded 
to  a  plaintiff  only  in  vindication  of  the  private  right  which  has 
been  willfully,  wantonly,  or  recklessly  invaded,  and  in  such  an 
amount  as  will  compensate  or  satisfy  the  plaintiff  for  the  willful- 
ness or  wantonness  or  recklessness  with  which  his  private  rights 
are  invaded,  and  in  addition  thereto  operate  to  deter  the  wrong- 
doer and  as  a  warning  to  others,  but  such  damages  can  never 
be  awarded  in  a  civil  action  to  a  litigant  as  a  fine  or  penalty,  or 
as  a  punishment  for  a  public  wrong,  (b)  Punitive  damages 
cannot  be  awarded  against  a  wrongdoer  in  such  an  amount  as  to 
deter  other  wrongdoers,  or  other  defendahts,  from  committing 
like  acts,  but  only  in  such  an  amount  as  will  deter  the  wrong- 
doer, and  as  will  operate  as  a  warning  to  others.  It  is  sub- 
mitted that  a  much  less  amount  than  would  deter  other  railroads 
might  operate  as  a  deterring  punishment  to  the  wrongdoer  in 
this  case,  and  as  a  w-arning  to  others.  The  charge  was  there- 
fore erroneous  and  prejudicial  to  the  defendant,  in  that  the  juiy 
were  thus  instructed  to  award  punitive  damages  in  a  greater 
amount  than  they  might  otherwise  have  considered  sufficient 
under  the  law,  had  it  been  properly  given  to  them,  (c)  Plain- 
tiff's cause  of  action  being  for  the  wrongful  death  of  another, 
his  cause  of  action  is  statutory,  and  he  can  have  no  greater 
remedy,  and  no  greater  measure  of  relief,  than  that  given  by  the 
statute  on  which  he  bases  his  action,  and  it  is  submitted,  under 
the   statute   in   this   state   allowing   actions   on   account   of   the 
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wrongfful  homicide  of  another,  damages,  including  exemplary  or 
punitive  damages,  can  be  awarded  to  plaintiff  only  in  such  an 
amount  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for  whom  and  for 
whose  benefit  such  action  shall  be  brought.  (1)  Therefore,  in 
an  action  under  Lord  Campbell's  act  in  this  state,  punitive  dam- 
ages can  be  awarded,  in  a  proper  case,  only  so  far  as  such  dam- 
ages are  in  vindication  of  the  rights  of  the  party  for  whose 
benefit  the  action  is  brought — for  the  malicious,  willful,  wanton 
or  reckless  invasion  of  such  rights.  (2)  But  such  damages  can 
never  be  awarded  under  such  statute  as  a  punishment  to  the 
wrongdoer  for  his  wrong.  (3)  Nor  can  such  damages  be 
awarded  under  the  statute  in  an  amount  sufficient  to  deter  others. 

"(15)  Because  his  honor  erred  in  submitting  to  the  jury  the 
question  as  to  whether  plaintiff  was  entitled  to  punitive  damages, 
when  there  was  absolutely  no  testimony  tending  to  prove  any 
reckless  acts  on  the  part  of  the  defendant. 

"(16)  Because  his  honor  erred  in  refusing  to  charge  the  jury, 
at  the  request  of  the  defendant,  that  plaintiff  could  not  contradict 
the  terms  of  the  agreement  on  the  part  of  Mrs.  Rhoda  B.  Black, 
indorsed  on  the  pass  or  ticket  on  which  she  was  riding.  It  is 
submitted  that  the  same,  having  been  signed  and  accepted  by 
her,  and  the  agreement  indorsed  thereon  stating  the  considera- 
tion for  the  same,  it  was  not  competent  for  plaintiff  to  dispute 
the  terms  thereof,  nor  to  show  a  different  consideration  for  the 
said  pass  or  ticket,  in  the  absence  of  allegations  of  fraud  or 
mistake. 

"(17)  Because  his  honor  erred  in  refusing  to  charge  the 
eleventh  request  of  the  defendant,  which  was  as  follows:  *That 
if  the  jury  finds  in  this  case  that  the  pass  upon  which  plaintiff's 
intestate  was  riding  was  issued  pursuant  to  the  telegrams  offered 
in  evidence  by  the  plaintiff,  and  that  such  telegrams  were  sent 
and  delivered  in  the  order  named  by  T.  F.  Black,  then  the  tele- 
grams failed  to  show  that  the  said  pass  was  issued  upon  any 
pecuniary  or  other  valuable  consideration  moving  to  the  defend- 
ant' It  is  submitted  that  it  was  for  the  court  to  construe  the 
telegrams  in  this  case,  the  same  being  written  instructions;  and 
it  is  further  submitted  that  if  they  be  taken  as  sent  in  the  order 
a."  stated  by  T.  F.  Black,  they  fail  to  show  that  the  pass  issued  to 
Mrs.  Rhoda  B.  Black  was  sent  pursuant  to  a  contract,  but,  on 
the  other  hand,  show  that  the  pass  was  sent  to  Mrs.  Rhoda  B. 
Black  as  a  gratuity.  His  honor  should  have  charged  this  re- 
quest, and  erred  in  holding  that  it  involved  a  charge  on  the 
facts. 

"(18)  Because  his  honor  erred  in  refusing  to  charge  the 
twelfth  request  of  the  defendant,  which  is  as  follows :  *If  railway 
companies  exercise  their  functions  in  the  same  way  with  prudent 
railway  companies  generally,  and  furnish  their  road  and  run 
their  trains  in  the  customary  manner  which  is  generally  found 
and  believed  to  be  safe  and  prudent,  they  do  all  that  is  incum- 
bent upon  them,  and  if  the  jury  in  this  case  find  that  the  de- 
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fendant  constructed,  maintained,  and  inspected  its  trestle  in  the 
manner  gfenerally  found  and  believed  by  prudent  railways  to  be 
safe,  and  that  it  was  operating  its  train  in  the  customary  man- 
ner which  is  generally  found  and  believed  by  prudent  railway 
companies  to  be  safe,  then  the  jury  must  find  for  the  defendant* 
It  is  submitted  that  such  charg^e  embodies  a  sound  proposition 
of  law,  and  his  honor  erred  in  refusing  to  charge  it. 

"(19)  Because  his  honor  erred  in  charging  the  plaintiff's 
seventh  request  to  charge,  which  is  as  follows :  'That  if  the  jury 
find  from  the  testimony  that  the  timbers,  or  any  of  them,  out  of 
which  such  trestle  was  built  were  unsound  or  rotten,  and  that 
such  wreck  was  caused  by  reason  of  said  unsound  or  rotten 
timbers  being  in  said  trestle,  then  the  jury  must  find  a  verdict 
for  the  plaintiff.'  It  is  submitted  that  such  a  charge  was  er- 
roneous, for  the  reason  that  it  made  the  defendant  an  insurer 
against  all  accidents  caused  by  defects,  whether  the  same  could 
have  been  known  by  the  defendant  by  the  use  of  the  highest 
degree  of  care  compatible  with  its  business  or  not,  and  therefore 
made  the  defendant  an  insurer  against  latent  defects  of  which 
it  had  no  knowledge,  and  of  which  it  could  not  have  known  by 
the  use  of  that  degree  of  care  required  of  it  under  the  cir- 
cumstances. 

"(20)  Because  his  honor  erred  in  charging  the  sixth  request 
of  the  plaintiff,  which  is  as  follows:  *That  it  is  the  duty  of  the 
defendant  to  keep  its  road,  its  roadbed,  and  trestle  in  a  safe  and 
sound  condition  for  the  passage  of  its  train  of  cars,  and  if  the 
jury  find  from  the  testimony  that  the  trestle  was  not  sound  and 
well  built,  and  not  of  sufficient  strength  to  stand  the  strain  of  an 
engine  and  cars  such  as  was  being  used  on  that  occasion,  and 
should  further  find  that  the  defective  trestle  caused  said  wreck 
which  resulted  in  the  death  of  Rhoda  B.  Black,  then  the  jury 
must  find  a  verdict  in  favor  of  the  plaintiff.'  The  error  consists 
in  this:  That  in  so  charging  his  honor  made  the  railroad  com- 
pany an  absolute  insurer  of  the  safety  of  its  roadbed,  track,  and 
trestle;  whereas,  it  is  only  incumbent  on  railroad  companies, 
v/ith  reference  to  the  carriage  of  passengers,  to  use  the  highest 
degree  of  practical  care  in  the  construction  and  maintenance  of 
their  roadbed,  track,  and  trestle,  and  in  the  running  and  man- 
agement of  their  trains  on  the  same.  It  is  further  submitted 
that  the  charge  of  his  honor  made  the  defendant  an  insurer 
against  latent  defects  in  its  roadbed,  track,  and  trestle,  whether 
the  same  could  have  been  discovered  by  it  by  the  use  of  the 
highest  degree  of  practical  care  in  the  construction  and  main- 
tenance of  its  roadbed,  track,  and  trestle,  or  not;  whereas,  de- 
fendant was  not  responsible  for  such  defects. 

"(21)  Because  his  honor  erred  in  charging  the  eighth  request 
of  the  plaintiff,  which  is  as  follows:  *The  law,  in  tenderness  to 
human  life  and  limb,  holds  railroad  companies  liable  for  the 
slightest  negligence,  and  compels  them  to  repel  bv  satisfactory 
proof  every  imputation  of  such  negligence.  When  common 
carriers   undertake  to   convey  passengers  by  the  powerful  but 
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dang^erous  ag^ency  of  steam,  public  policy  and  safety  require 
that  they  be  held  to  the  greatest  possible  care  and  diligence. 
Any  negfligfence  or  default  in  such  case,  which  causes  the  in- 
jury or  death  of  a  passenger,  will  make  such  carrier  liable.' 
The  error  consists  in  this:  That  the  charge  of  his  honor  to  the 
jury  cast  the  burden  of  proof  upon  the  defendant  to  satisfy  the 
jury  that  it  had  not  been  neglip^ent  whenever,  and  in  such  par- 
ticulars as,  the  plaintiff  charged  that  it  had  been  negligent. 
The  purport  of  the  charge  was  that  all  that  was  necessary  on  the 
part  of  the  plaintiff  was  to  charge  or  impute  negligence  to  the 
defendant,  and  it  then  became  the  duty  of  the  defendant  by 
satisfactory  proof  to  repel  such  charge;  whereas,  the  correct 
rule  is  that  the  plaintiff  should  have  been  required  to  establish 
the  acts  of  negligence  alleged  in  his  complaint  by  the  prepon- 
derance of  the  testimony,  and  all  that  the  defendant  was  required 
to  do  in  rebutting  such  allegations  was  to  equally  balance  the 
weight  of  plaintiff's  testimony  as  to  such  points.  It  is  further 
submitted  that,  *in  any  event,  the  defendant  was  not  required 
to  repel  by  satisfactory  proof  any  charge  of  negligence  until 
some  testimony  had  been  offered  going  to  prove  such  act  of 
negligence,  and  that  the  charge  was  in  this  respect  erroneous. 

"(22)  Because  his  honor  erred  in  his  second  charge  to  the 
jury,  when  they  had  been  recalled  by  him  after  having  had  the 
case  under  consideration  for  a  night  and  a  part  of  two  days, 
and  having  reported  that  they  could  not  agree,  in  impressing 
upon  the  jury  the  importance  of  agreeing  upon  a  verdict,  and 
suggesting  as  reasons  to  them  why  they  should  do  so:  (a)  The 
time  that  had  been  consumed  in  the  hearing  and  argument  of 
the  case,  five  days  practically,  (b)  The  great  expense  of  labor 
and  money  to  the  litigants,  (c)  The  great  expense  to  the 
public,  and  in  the  same  connection  reminding  the  jury  of  the  fact 
that  it  took  public  money  to  run  the  court.  It  is  respectfully 
submitted  that  these  were  improper  reasons  or  inducements  sug- 
gested to  the  jury  why  they  should  agree  upon  a  verdict,  and 
such  reasons  and  inducements  had  a  tendency  to  make  them 
agree  upon  a  verdict  whether  it  met  with  their  approval  or  not, 
and  had  a  tendency  to  cause  them  to  agree  upon  a  verdict 
simply  to  end  the  case,  whether  the  same,  in  their  view,  was  in 
strict  accordance  with  the  law  and  evidence  or  not.  Because  it 
was  error  on  the  part  of  the  circuit  judge  to  make  any  other 
charge  or  remarks  to  the  jury  in  reference  to  the  case  when 
they  had  repeatedly  informed  the  court  that  they  could  not 
agree,  and  when  they  had  reported  to  the  court,  in  response  to 
questions  by  the  trial  judge,  that  they  did  not  desire  any  further 
instructions  as  to  the  law,  and  they  did  not  wish  any  of  the 
testimony  read  to  them.  It  is  submitted  that,  in  view  of  these 
facts,  the  jury  were  improperly  coerced  into  finding  a  verdict 
in  this  case  as  shown  by  the  record.  It  is  further  submitted 
that  the  province  of  the  trial  judge  in  the  trial  of  a  law  case 
under  the  Constitution  of  this  state  is  simply  to  declare  the  law 
of  this  case,  and  that  a  trial  judge  has  no  right  to  charge,  but 
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is  forbidden  from  char^ng^,  the  jury  with  respect  to  matters 
of  fact,  or  with  respect  to  matters  which  mi^ht  induce  the  jury 
to  render  a  verdict  where  otherwise  they  would  not  have  done 
so.  The  charge  of  his  honor,  therefore,  as  stated  above,  was 
contrary  to  the  provisions  of  the  Q)nstitution,  in  that  his  honor 
charged  the  jury  with  respect  to  matters  other  than  the  strict 
law  of  the  case. 

"(23)  Because  his  honor  erred  in  suggesting  to  the  jury  that 
if  they  agreed  that  the  plaintiff  should  recover,  but  differed  as 
to  the  amount  he  should  recover,  then  their  labors  ought  to  come 
to  an  early  conclusion,  thereby  suggesting  to  the  jury  that  in 
fixing  the  amount  of  the  verdict  they  were  not  bound  by  the 
same  rules  that  they  would  be  in  arriving  at  a  conclusion  as  to 
whether  or  not  the  verdict  should  be  for  the  plaintiff  or  defend- 
ant; whereas,  his  honor  should  have  charged  the  jury  that  it  was 
none  the  less  their  duty  to  fix  the  amount  of  the  verdict  ac- 
cording to  the  law  and  evidence,  than  to  determine  from  the 
law  and  evidence  as  to  whether  the  verdict  should  be  for  the 
plaintiff  or  defendant.  It  is  further  submitted  that  the  charge 
of  his  honor  in  this  regard  suggested  to  the  jury  the  propriety 
of  rendering  a  quotient  verdict,  and  that  his  charge  was  in  this 
respect  erroneous.  It  is  submitted  further  that,  under  the  Con- 
stitution and  laws  of  this  state  in  a  case  of  this  kind,  his  honor 
is  forbidden  to  charge  the  jury  with  respect  to  any  matter  except 
the  law  of  the  case,  and  therefore  any  suggestions  from  the 
court  to  the  jury  as  an  inducement  to  them  to  arrive  at  a  ver- 
dict were  erroneous. 

"(24)  Because  his  honor  erred  in  further  suggesting  to  the 
jury  that  if  they  were  all  of  the  opinion  that  a  verdict  ought  to 
be  rendered  on  one  side  or  the  other,  they  ought  to  arrive  at 
some  common  ground  and  bring  that  in  as  their  verdict,  and 
erred  in  reiterating  and  impressing  upon  the  jury  .the  great  im- 
portance of  their  arrival  at  a  verdict  in  the  case,  giving  such 
suggestion  more  prominence  in  his  second  charge  to  the  jury 
than  the  importance  of  arriving  at  a  proper  verdict.  It  is  sub- 
mitted that  his  honor  thereby  suggested  to  the  jury  that  it  would 
be  proper  for  them  to  compromise  their  differences,  and  to 
bring  a  quotient  verdict;  whereas,  he  should  have  charged  the 
jury  that  in  arriving  at  the  amount  of  their  verdict  they  should 
be  guided  by  the  strict  rules  of  law  and  evidence  as  much  so  as 
in  arriving  at  the  conclusion  as  to  whether  the  verdict  should 
be  for  the  plaintiff  or  the  defendant,  and  should  charge  the 
jury  that  in  determining  the  amount  of  their  verdict  they  should 
be  governed  by  the  same  conscientious  motives  by  which  they 
were  governed  in  determining  as  to  whether  the  ver.dict  should 
be  for  the  plaintiff  or  for  the  defendant. 

"(25)  Because  his  honor  erred  in  reiterating  to  the  jury, 
in  his  second  charge  to  them,  the  importance  of  agreeing  upon  a 
verdict  because  of  the  great  expense  to  the  litigants  and  public 
in  trying  the  case,  and  in  suggesting  to  them  the  propriety 
and  practicability  and  necessity  of  their  agreeing  upon  a  com- 
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promise  verdict  and  harmonizing  their  views,  and  in  reminding- 
the  jury  of  the  possibility  of  the  court  to  keep  them  in  con- 
sideration of  the  case  for  a  long  time.  It  is  submitted  that 
after  the  jury  had  been  charged  with  the  case  for  a  night  and  a 
part  of  two  days,  and  had  repeatedly  reported  to  the  sheriff  their 
inability  to  ag^ree,  and  after  they  had  informed  the  court;  in 
response  to  questions,  that  they  did  not  desire  to  be  charged 
further  as  to  the  law  or  to  have  the  testimony  read  to  them, 
it  was  improper  to  send  them  back  to  the  jury  room  to  further 
consider  the  said  case  with  the  suggestions  above  set  forth; 
such  charge  and  proceeding:  on  the  part  of  the  court  amount- 
ing: to  an  improper  coercion  of  the  jury  in  reaching  a  verdict. 
It  is  further  submitted  that  the  jury  should  have  rendered  their 
verdict,  if  at  all,  according  to  the  strict  law  and  evidence  of 
the  case,  and  in  endeavoring  to  arrive  at  a  proper  verdict  it  was 
improper  for  them  to  consider  the  expense  to  the  litigants  or  to 
the  public  in  the  trial  of  the  case,  and  his  honor  erred  in  sug- 
g^esting-  these  matters  to  the  jury  as  an  inducement  to  them  to 
ag^ree.  It  is  further  submitted  that,  under  the  Constitution  and 
laws  of  this  state,  a  trial  judge  is  forbidden  from  charging  the 
jury  with  respect  to  any  matters  except  the  strict  law  of  the 
case,  and  that  therefore,  when  his  honor  made  the  above  sugf- 
^estions  to  the  jury  as  an  inducement  to  them  to  arrive  at  a 
verdict,  he  improperly  invaded  the  province  of  the  jury  and 
committed  error. 

"(26)  Because  his  honor  erred  in  excluding  the  testimony  of 
witness  J.  R.  Hamrick,  and  erred  in  striking:  out  his  testimony, 
giving:  his  opinion  as  to  whether  or  not  the  wreck  of  the  train 
was  caused  from  rotten  or  unsound  timber,  or  from  improper 
construction  of  the  trestle.  The  defendant  was  entitled  to  have 
this  opinion  given,  because  the  testimony  showed  that  the  wit- 
ness had  ordered  the  timbers  for  the  construction  of  the  trestle, 
inspected  them,  planned  the  trestle,  and  had  general  oversight 
of  its  construction,  and  had  ^ven  it  close  examination  on  an 
average  of  about  once  a  month  from  the  time  it  was  constructed 
to  the  date  of  the  accident ;  had  visited  the  scene  of  the  accident 
a  few  hours  after  it  happened,  had  examined  the  broken  part 
of  the  trestle  closely,  with  a  view  to  ascertaining:  the  cause  of 
the  wreck,  a  short  time  after  it  occurred,  had  supervised  the 
removal  of  the  debris,  and  reconstructed  the  portion  of  the 
trestle  which  had  been  injured ;  and  the  witness  had  also  related 
to  the  jury  all  the  particulars  of  his  knowledge  of  the  trestle 
above  before  and  after  the  accident.  It  was  therefore  compe- 
tent for  him,  after  testifying  to  all  of  these  facts,  to  give  his 
opinion  as  to  whether  or  not  the  wreck  of  the  train  was  caused 
from  defective  construction  or  rotten  timbers  in  the  trestle,  even 
if  he  were  not  an  expert.  It  was  also  competent  for  this  wit- 
ness Hamrick  to  give  his  opinion  because  he  was  an  expert. 
His  testimony  showed  that  he  had  been  in  the  railroad  business, 
having  special  charge  of  the  bridges  and  trestles,  for  many 
years ;  in  fact,  that  had  been  his  life  work ;  he  necessarily  having* 
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constructed  and  supervised  the  construction  of  many  trestles, 
and  having^  rebuilt  and  repaired  many  bridges,  and  being:  con- 
tinually in  the  business  of  constructing:  and  supervising^  and  re- 
pairing:  trestles  and  bridges.  It  is  submitted  that  it  was 
ccmpetent  for  the  witness  to  testify  what  in  his  opinion  caused 
the  wreck,  and  it  was  competent  for  him,  under  the  circum- 
stances, after  having:  testified  to  all  of  the  facts,  to  state  whether 
or  not  in  his  opinion  the  wreck  was  caused  from  improper 
construction  of  the  trestle,  or  from  rotten  timbers  in  the  trestle. 
It  is  competent  for  him  to  gfive  his  opinion  as  to  whether  the 
wreck  of  the  train  was  caused  by  some  certain  causes  and  to 
exclude  some  one  supposed  cause." 

/.  S.  Glenn  and  IV.  P.  Greene,  for  appellant. 
Wm.  N.  Graydon,  for  respondent. 

Pope,  C.  J.  This  is  an  action  broug^ht  in  the  court  of  common 
pleas  of  Abbeville,  by  the  plaintiff,  NickleSj  as  the  administra- 
tor .of  the  estate  of  Rhoda  B.  Black,  deceased,  for  the  uses  and 
benefit  of  T.  F.  Black,  the  husband  of  the  said  Rhoda  B.  Black, 
in  accordance  with  the  statute  of  this  state,  for  damag^es  amount- 
ing: to  $50,000.  The  complaint  sets  forth  all  facts  and  circum- 
stances of  the  death  of  Mrs.  Black.  The  answer  of  the  defendant 
denied  its  liability.  The  report  should  set  forth  the  case,  the 
complaint,  and  the  amended  answer,  omitting:  plaintiff's  demurrer 
to  a  part  of  the  answer;  it  having:  been  overruled  by  the  circuit 
judgfe,  and  no  appeal  being:  taken  therefrom.  The  case  came 
on  to  be  tried  by  his  honor,  Judg:e  Klug:h,  and  a  jury.  The 
verdict  for  the  plaintiff  was  for  $8,000.  After  judgement 
thereon,  the  defendant  appealed  upon  26  g:rounds,  which  should 
be  set  forth  in  the  report  of  this  case. 

The  exceptions  will  be  classed  as  follows:  I,  1,  2 ;  II,  3 ;  III,  4; 
IV,  5,  6,  7,  8,  9,  26;  V,  10;  VI,  11;  VII,  12;  VIII,  13; 
IX,  21;  X,  19,  20;  XI,  16;  XII,  17;  XIII,  14,  15;  XIV,  22, 
23,  24,  25;  X,  18.  Before  proceeding:  with  the  examination  of 
these  exceptions  the  history  of  the  case  in  general  terms  may  be 
stated  as  follows:  Thomas  F.  Black  was  a  telegraph  operator 
stationed  at  Haverhill,  Ohio.  His  wife,  the  intestate,  Rhoda  B. 
Black,  resided  with  her  husband,  said  T.  F.  Black,  at  Haverhill, 
Ohio,  having:  been  married  but  a  few  months.  The  defendant 
railway  was  anxious  to  secure  his  testimony  in  its  behalf  in  a 
lawsuit  pending:  trial  at  Elberton,  Ga.  A  communication  was 
opened  by  the  defendant  with  said  T.  F.  Black  by  telegraph,  and 
an  agreement  was  reached  by  said  Black  with  said  defendant 
railway  by  which  the  said  Black  agreed  to  give  his  testimony  at 
Elberton,  provided  some  one  should  take  his  place,  temporarily, 
as  telegraph  operator;  that  he  should  be  paid  for  his  services 
as  telegraph  operator  while  attending  court ;  that  a  ticket  should 
be  furnished  to  himself  and  wife  to  Elberton,  Ga.,  from  Haver- 
hill, Ohio.  That  on  the  9th  day  of  September,  1904,  Black  and 
wife  were  proceeding  on  their  tnp  to  Elberton  when,  on  the 
night  of  the  said  9th  of  September,  while  as  passengers  on  the 
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defendant  railway,  while  crossing  a  tresde  at  a  high  rate  of 
speed — ^about  50  miles  an  hour,  while  33  miles  an  hour  was  the 
schedule  speed — ^the  entire  train,  consisting^  of  the  engine,  tender, 
mail  car,  express  car,  the  first  and  second  passeng^er  coaches, 
and  the  Pullman  car,  were  precipitated  from  the  trestle,  30  feet 
hig'h,  to  the  ground.  The  trestle  at  the  southern  end  gave  way. 
The  plaintiff  claims  that  the  trestle  gave  way  because  improperly 
constructed;  the  timber  thereof  being  rotten,  and  the  bolts  in- 
securely fastened,  having  no  taps,  etc.,  while  the  defendant 
claims  that  said  trestle  was  constructed  in  a  thorough  manner 
and  that  the  said  train  was  thrown  from  the  track  on  said 
trestle  because  of  the  placing  of  a  bar  of  iron,  by  an  unknown 
person,  on  said  trestle,  thus  causing  the  engine  to  be  forced  from 
the  track — the  damage  ensuing  therefrom.  The  defendant  denies 
that  the  timbers  were  rotten,  or  that  there  was  any  error  of 
construction  of  the  Whisonant  trestle.  Both  sides  admit  that 
Mrs.  Rhoda  Black  was  killed  in  the  wreck;  her  neck  being 
broken.  A  great  deal  of  testimony  was  taken  on  each  side  as  to 
the  condition  of  the  piling  upon  which  the  trestle  was  con- 
structed.    We  will  now  consider  the  exceptions  in  groups. 

I.  These  exceptions  relate  to  an  alleged  error  of  the  circuit 
judgfe  in  permitting  the  witness  T.  F.  Black  to  state  the  injuries 
received  by  him  in  the  wreck,  on  the  ground  that  such  testimony 
was  irrelevant  and  immaterial  to  the  issues  involved  herein  as 
prejudicial  to  the  defendant.  We  cannot  see  that  this  testimony 
was  anything  but  descriptive  of  the  wreck.  Defendant's  wit- 
nesses admitted  that  four  persons  were  killed  in  the  wreck.  This 
witness  was  merely  explaining  the  condition  in  which  he  groped 
about  the  car  to  find  his  wife's  dead  body;  there  being  no  lights, 
the  same  having  been  extinguished  by  the  fall  of  the  coach  over 
the  embankment.  We  see  no  possible  objection  to  this  testi- 
mony, and  so  as  to  the  second  exception,  which  relates  to  the 
objection  to  Black's  testimony,  wherein  he  said  a  second  train 
of  cars  ran  into  and  upon  the  wreck  of  the  train  upon  which 
the  plaintiff's  intestate  was  traveling.  The  witness  having  testi- 
fied that  his  wife's  neck  was  broken  before  this  second  train  ran 
into  them,  the  objected  testimony  had  some  relevancy  by  showing 
what  effect  this  second  train  had  upon  the  trestle  in  question. 
This  exception  is  overruled. 

II.  This  exception  sets  up  an  alleged  error  of  the  circuit  judge 
in  allowing  the  witness  Black  to  testify  that  he  would  not  have 
left  Ohio  unless  the  defendant  railway  should  have  extended  its 
ticket  to  his  wife,  the  intestate.  Both  sides  admit  that  the  intes- 
tate was  granted  transportation  from  Ohio  to  Elberton,  Ga.,  over 
defendant's  road.  Both  sides  also  admit  that  there  was  quite  an 
animated  colloquy,  by  telegraph,  between  these  parties.  The 
witness  Black  had  refused  to  come  as  a  witness  unless  certain 
conditions  were  complied  with.  He  apprised  the  railroad  of  his 
unwillingness  to  leave  his  younp^  wife  alone  in  Ohio  in  case  he 
came  to  Elberton,  Ga.,  and  it  seems,  therefore,  that  it  was  not  at 
all  illegal  for  the  witness  to  state  that  he  would  not  have  come 
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for  the  defendant  unless  his  wife  was  furnished  transportation 
by  the  defendant.    This  exception  is  therefore  overruled. 

III.  This  exception  imputes  error  to  the  circuit  judge  in  re- 
fusing to  allow  the  defendant  to  ask  Nickles,  the  plaintiff,  on 
cross-examination,  whether  he  had  taken  the  oath  of  office  as 
administrator,  as  required  by  law.  The  plaintiff  had  alleged  in 
his  complaint  that  he  had  been  appointed  administrator  of  the 
estate,  and  the  defendant  in  its  answer  had  virtually  denied  the 
same.  When  it  became  necessary  to  establish  the  representative 
character  of  the  plaintiff,  without  objection  the  plaintiff  intro- 
duced the  entire  record  of  the  probate  court  of  York  county 
from  the  petition  for  letters  of  administration  through  ever)' 
step  down  to  and  including  letters  of  administration  granted  by 
said  probate  court  of  York  county,  which  record  was  certified  to 
under  the  hand  and  seal  of  the  probate  judge  of  York  county. 
Thus  the  record  of  such  probate  court  was  introduced  without 
objection.  Therefore,  it  is  not  in  the  power  of  the  defendant, 
by  its  collateral  attack  upon  such  record,  to  nullify  the  same. 
The  probate  court,  while  a  court  of  limited  jurisdiction,  is  a 
court  of  record  and  not  an  inferior  court  as  to  matters  clearly 
within  its  jurisdiction.  Ex  parte  White,  38  S.  C.  41,  16  S.  E.  286. 
where  the  foregoing  is  announced,  and  it  is  also  held  that  its 
grant  of  administration  may  be  vacated  only  by  direct  proceed- 
ing. Hankinson  v.  Railway  Co.,  41  S.  C.  1,  19  S.  E.  206,  in 
which  Chief  Justice  Mclver  held  that  section  2182  of  the  Gen- 
eral Statutes  of  1882  of  this  state,  providing  that  a  certified 
copy  of  the  letters  of  administration  shall  be  sufficient  evidence 
of  appointment  of  such  executor  or  administrator  in  any  Court 
of  this  state,  but  that  statute  only  supersedes  a  necessity  of 
introducing  the  whole  record  of  the  court  of  probate.  But  in 
this  instance  the  whole  record  has  been  introduced,  and  as  long: 
as  that  record  stands  unimpeached  directly,  it  is  improper  to 
assail  any  portion  in  a  collateral  manner.  This  exception  must 
be  overruled. 

IV.  These  exceptions  are  intended  to  bring  in  question  the 
ruling  of  the  circuit  judge  in  excluding  the  opinions  of  witnesses 
Haverick  and  Davidson  as  to  what  caused  the  wreck  in  which 
Mrs.  Black  was  killed.  These  two  witnesses  whose  opinions 
were  sought  had  both  testified  as  to  all  the  facts  which  came 
within  their  knowledge,  but  neither  one  of  them  was  an  eye- 
witness to  the  occurrence.  Neither  one  was  present  when  the 
catastrophe  occurred.  So,  if  their  opinion  as  to  the  cause  of  the 
same  could  be  given,  it  could  only  be  given  as  experts.  It  has 
been  held  in  this  state  that  an  opinion  may  be  given  by  a  witness 
as  to  time,  distance,  velocity,  form,  size,  age,  strength,  heat, 
cold,  etc.  Ward  v,  Charleston  R.  R.  Co.,  19  S.  C.  521,  45  Am. 
Rep.  794.  So,  also,  as  to  injury  to  the  sensibility  of  a  woman 
who  has  had  her  affections  trifled  with.  Jones  v.  Fuller,  19  S. 
C.  70,  45  Am.  Rep.  761.  "The  general  rule  is  that  a  witness  is 
not  at  liberty  to  express  an  opinion,  but  must  confine  himself 
to  the  statement  of  facts."    Jones  v.  Fuller,  supra.     "The  law 
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does  not  look  with  favor  upon  the  introduction  of  opinions  in 
evidence.  As  a  rule,  witnesses  are  expected  to  testify  to  facts, 
and  it  is  for  the  court  or  jury  to  draw  conclusions  and  form 
opinions  upon  the  facts  thus  broug^ht  before  them.  Even  when 
opinions  are  admitted,  the  ostensible  purpose  is  to  inform  the 
jurors  concemingf  some  fact,  and  evidence  which  is  sometimes 
received  from  necessity  has  been  said  to  be  less  an  opinion  than 
a  conclusion  of  fact"  12  A.  &  E.  Encyclopedia  of  Law  (2d 
Ed.)  421.  In  discussing^  expert  evidence,  the  same  author,  at 
pag^e  422,  says :  "The  g^eneral  rule  as  to  the  admission  of  expert 
evidence  is  that  persons  having  technical  and  peculiar  knowledge 
on  certain  subjects  are  allowed  to  gfive  their  opinions  when  the 
question  involved  is  such  that  the  jurors  are  incompetent  to  draw 
their  own  conclusions  from  the  facts  without  the  aid  of  such 
evidence."  State  v,  Clark,  15  S.  C.  403.  Mr.  Greenleaf,  in  his 
work  on  Evidence,  says,  in  volume  1,  §  440:  "That  in  questions 
of  science,  skill,  or  trade,  or  others  of  like  kind,  persons  of  skill, 
sometimes  called  experts,  may  not  only  testify  to  facts,  but  are 
permitted  to  ^ive  their  opinions  in  evidence.  Thus  the  opinions 
of  medical  men  are  constantly  admitted  as  to  cause  of  death, 
of  disease,  or  the  consequence  of  wounds,  and  as  to  the  sane  or 
insane  state  of  a  person's  mind,  as  collected  from  a  number  of 
circumstances,  and  as  to  other  objects  of  professional  skill ;  and 
such  opinions  are  admissible  in  evidence,  thougfh  the  witness 
founds  them,  not  on  his  own  personal  observation,  but  on  the 
case  itself  as  proved  by  other  witnesses."  Now,  in  the  case  at 
bar,  the  witnesses  named  were  each  asked  to  g;ive  his  opinion 
as  to  the  cause  of  the  accident.  There  was  testimony  on  the 
part  of  the  plaintiff  that  there  was  a  higfh  rate  of  speed  in  run- 
ning the  train;  that  some  of  the  piles  of  the  trestle  had  rotted 
and  ^ave  way,  thus  precipitating;  the  train  to  the  earth,  a  dis- 
tance of  30  feet.  There  was  testimony  of  the  defendant  that 
the  trestle  was  built  of  the  best  timber,  and  there  was  some 
testimony  that  mi^ht  lead  to  the  conclusions  that  the  roadbed 
had  been  tampered  with  which  threw  the  eng^ine  off  the  track  at 
the  south  end  of  the  trestle.  Therefore,  no  matter  what  caused 
the  injury,  all  these  facts  were  fully  testified  to  by  witnesses. 
No  reason  existed  why  these  experts  should  be  called  in  to  aid 
the  jury.    It  became  a  question  of  hard  common  sense. 

The  question  of  the  ruling  of  the  circuit  judgfe  on  the  right  of 
the  witness  Haverick  to  state  his  opinion  as  to  the  cause  of  the 
catastrophe  was  as  follows:  "Mr.  Glenn:  Will  you  state  to  the 
jury  whether  or  not,  in  your  opinion,  from  what  you  saw  oi  this 
trestle  and  its  timbers  and  iron  rails,  the  whole  structure  and 
lie  of  the  train,  you  saw  there  yourself,  whether  or  not,  in  your 
opinion,  this  derailment  or  accident  was  caused  by  rotten  timber 
or  defective  construction  of  this  trestle?  Mr.  Graydon:  I  re- 
new the  objection  I  made  this  morning  to  that  testimony." 
After  argument,  the  court  ruled:  "I  have  looked  into  the  matter 
some  during  the  recess.  The  extent  of  my  examination  of  the 
question  was  simply  to  refer  to  Stephen's  Digest,  and  I  found 
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the  rule  there  laid  down  that  opinions  of  nonexperts  are  now 
receivable  in  this  country  in  all  cases  where,  after  a  mere  ob- 
servation, a  description  without  an  opinion  would  convey  an 
inadequate  idea  of  what  the  witness  testified  to.  The  general 
rule  is,  then,  that  such  opinions  are  competent  in  those  cases 
where,  after  a  personal  observation,  a  description  without  an 
opinion  would  convey  an  imperfect  idea.  It  seems  to  me  the 
rulingf  this  morning,  in  view  of  that  general  principle,  is  wrong. 
The  witness  may  testify  to  a  condition  of  things  prevailing,  and 
it  seems  to  me  that  die  description  of  what  the  witness  saw 
from  his  personal  observation  sufficiently  enables  the  jury  to 
form  the  opinion  without  the  necessity  of  the  witness  expressing 
an  opinion  himself.  So  that  I  will  reverse  the  ruling  made  this 
morning.  Mr.  Graydon:  I  move  that  the  stenographer  strike 
out  from  the  testimony  the  opinion  of  Mr.  Haverick.  The 
Court:  Yes,  sir;  will  have  that  stricken  outj  and  will  instruct 
the  jury  now,  that  while  you  will  take  every  fact  testified  to  as 
to  the  condition  of  things,  when  a  witness  says  in  his  opinion  a 
catastrophe  was  not  caused  so  and  so,  that  opinion  is  not  evi- 
dence for  you  to  consider.  You  take  the  facts  as  he  describes 
them,  and  determine  for  yourselves  from  those  facts  not  only 
whether  the  accident  or  catastrophe  could  have  been  produced 
by  the  alleged  cause,  but  whether,  as  a  matter  of  fact,  it  was 
produced  by  the  alleged  cause."  These  exceptions  are  therefore 
overruled. 

V.  When  the  witness  D.  H.  Davis  testified,  it  was  as  a  wit- 
ness for  the  defendant,  and  he  stated  that  he  had  been  injured 
in  the  wreck,  but  was  not  very  much  injured.  On  the  cross- 
examination,  he  was  asked  if  he  had  been  settled  with  by  the 
railroad  for  his  injuries,  and  his  answer  was  that  he  had.  After 
this  testimony  had  been  elicited  the  defendant  objected.  Upon 
the  question  of  the  relevancy  of  this  testimony  raised  by  the 
defendant  the  court  held  that  it  was  relevant  to  the  issue  and 
that  it  was  on  cross-examination  of  defendant's  witness.  It 
seems  relevant  to  us  to  a  certain  extent,  at  least.  It  was  a 
recognition  by  the  railroad  that  persons  injured  by  the  wreck 
were  entitled  to  compensation  therefor.  This  exception  must  be 
overruled. 

VI.  This  exception  relates  to  an  alleged  error  of  the  circuit 
judge  in  allowing  the  plaintiff's  witness  T.  F.  Black,  over  the 
objection  of  the  defendant,  to  testify  that  Davis,  who  was  the 
telegraph  operator  nearest  to  the  scene  of  disaster,  did  not  say 
anything  to  him  concerning  his  allegation  that  he  had  already 
sent  a  message  to  the  defendant  company  apprising  them  of 
this  disaster.  To  a  certain  extent  it  might  be  said  that  the  testi- 
mony of  the  witness  Black  was  in  contradiction  of  Davis'  testi- 
mony, but  be  that  as  it  may,  if  this  was  an  error  it  was  of  no 
moment  to  the  defendant.    This  exception  is  therefore  overruled. 

VII-VIII.  These  exceptions  relate  to  the  alleged  error  of  the 
circuit  judge  in  his  general  charge  to  the  jury,  wherein  he- 
stated  that  the  defendant  railway  cannot  make  a  binding  con- 
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tract  with  a  free  or  gfratuitous  passeng^er  to  relieve  itself  from 
more  than  ordinary  negfligfence,  and  cannot  make  such  contract 
to  relieve  itself  from  injuries  received  by  such  passenger  on 
account  of  gross  negligence ;  it  being  submitted  by  the  appellant 
that  it  can  make  a  valid  contract  with  such  passenger  which  will 
relieve  it  of  liability  on  account  of  all  injuries  resulting  from 
negligence,  or  gross  negligence,  and  all  other  acts  except  such 
as  are  willful  or  wanton  in  their  nature. 

We  do  not  think  there  was  error  in  the  circuit  court  as  here 
complained  of.  The  Constitution  of  this  state  (section  3,  art.  9) 
provides:  "All  railroads,  express,  canal  and  other  corporations 
engaged  with  transportation  for  hire  ♦  ♦  ♦  are  common 
carriers.  *  *  ♦  it  shall  be  unlawful  for  any  such  corpora- 
tion to  make  any  contract  relieving  it  of  its  common  law  liability 
or  limiting  the  same  in  reference  to  the  carriage  of  passengers." 
Our  courts  have  so  holden.  Swindler  v,  Hilliard  &  Brooks,  2 
Rich.  Law  286,  45  Am.  Dec.  732;  Baker  v,  Brinson,  9  Rich. 
Law  202,  67  Am.  Dec.  548;  Wallingford  &  Russell  v.  Railway 
Co.,  26  S.  C.  258,  2  S.  E.  19 ;  Johnson  v.  Railway  Co.,  55  S.  C. 
152,  32  S.  E.  2,  33  S.  E.  174,  44  L.  R.  A.  645.  In  the  last- 
named  case  the  court  held :  "A  contract  whereby  a  common  car- 
rier undertakes  to  secure  immunity  beforehand  from  liability 
from  damages  for  injuries  resulting  from  its  negligence,  or  that 
of  its  servants  or  agents,  is  contrary  to  public  policy,  and  there- 
fore void."  The  Supreme  Court  of  the  United  States,  in  Rail- 
way Co.  V.  Stevens,  95  U.  S.  655,  24  L.  Ed.  535,  held:  A 
common  carrier  of  passengers  cannot  lawfully  stipulate  for  ex- 
emption from  liability  for  personal  injuries  caused  by  the  negli- 
gence of  its  servants,  where  the  transportation  of  the  plaintiff 
in  its  cars,  although  not  paid  for  by  him  in  money,  was  not  a 
matter  of  charity  nor  of  gratuity.  The  syllabus  of  this  case  was 
as  follows :  "A.,  who  was  the  owner  of  a  patented  car  coupling, 
for  the  adoption  and  use  of  which  by  a  railway  company  he  was 
negotiating,  went  at  the  request  and  expense  of  the  company  tO 
a  point  on  its  road  to  see  one  of  its  officers  in  relation  to  the 
matter.  X  free  pass  was  furnished  by  the  company  to  carry 
him  in  its  cars.  During  the  passage,  the  car  in  which  he  was 
riding  was  thrown  from  the  track  by  reason  of  the  defective 
condition  of  the  rails  and  he  was  injured.  Held:  (1)  That  the 
passage  was  given  for  a  consideration,  and  that  he  was  a  pas- 
senger for  hire.  (2)  That,  being  such,  his  acceptance  of  the 
pass  did  not  estop  him  from  showing  that  he  was  not  subject 
to  the  terms  and  conditions  printed  on  the  back  of  the  pass, 
exempting  the  company  from  any  liability  in  any  injury  he  might 
receive  by  the  negligence  of  the  agent  of  the  company  or  other- 
wise." In  the  case  of  Railway  Co.  v.  Lockwood,  17  Wall.  357, 
21  L.  Ed.  627,  the  syllabus  of  the  case  is  as  follows:  "(1)  A 
common  carrier  cannot  lawfully  stipulate  for  exemption  from 
responsibility  when  such  exemption  is  not  just  and  reasonable 
in  the  eye  of  the  law.  (2)  It  is  not  just  and  reasonable  in  the 
eye  of  the  law  for  a  common  carrier  to  stipulate  for  exemption 
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from  responsibility  for  the  neg^Hg^ence  of  himself  or  his  serv- 
ants. (3)  These  rules  apply  both  to  common  carriers  of  gfoods 
and  common  carriers  of  passengers,  and  with  a  special  force  to 
the  latter.  (4)  They  apply  to  the  case  of  a  drover  traveling:  on 
a  stock  train  to  look  after  his  cattle  and  having:  a  free  pass  for 
that  purpose.  (S)  Query,  whether  the  same  rules  would  apply 
to  a  strictly  free  pass?  (6)  Held,  arguendo,  that  a  common 
carrier  does  not  drop  his  character  as  such  merely  by  entering 
into  a  contract  for  limiting  his  responsibility.  (7)  That  care- 
fulness and  fidelity  are  essential  duties  of  his  employment  which 
cannot  be  abdicated.  (8)  That  these  duties  are  essential  to  the 
public  security  in  his  servants  as  in  himself.  (9)  That  a  failure 
to  fulfill  these  duties  is  negligence;  the  distinction  between 
'gross'  and  'ordinary'  negligence  being  unnecessary." 

These  quotations  from  the  law  are  intended  to  apply  to  the 
case  at  bar,  to  the  free  pass,  as  it  is  called,  issued  by  the  railway 
to  Mrs.  T.  F.  Black,  the  intestate  here.  The  ticket  was  as 
follows : 

Face  of  paper:  "Seaboard  Air  Line  Railway  Exchange 
Ticket.  Pass  Mrs.  T.  F.  Black  from  Elberton  to  Petersburg. 
Account  Witness.  Good  for  ONE  TRIP  only,  until  Oct.  30th, 
1904,  unless  otherwise  ordered,  when  countersigned  by  C.  A. 
Carpenter.  Sept.  6th,  1904.  J.  M.  Barre,  President  and  Gen- 
eral Manager.  No.  A  17261.  Countersignature:  C.  A.  Car- 
penter.    Stop-over  at  Stations  permitted." 

Back  of  paper:  "Conditions.  This  free  ticket  is  not  trans- 
ferable, and,  if  presented  by  any  other  person  than  the  individual 
named  thereon,  or  if  any  alteration,  addition  or  erasure  is  made 
upon  it,  it  is  forfeited,  and  the  conductor  will  take  it  up  and 
collect  full  fare.  The  person  accepting  this  free  ticket  agrees 
that  the  Seaboard  Air  Line  Railway  shall  not  be  liable,  under 
any  circumstances,  whether  of  negligence  of  agents  or  other- 
wise, for  any  injury  to  the  person,  or  for  any  loss  or  damage 
to  the  property  of  the  passenger  using  the  same.  I  accept  che 
above  conditions.  Mrs.  T.  F.  Black.  This  pass  will  not  be 
honored  unless  signed  in  ink  by  the  person  for  whom  issued." 

Upon  comparison  of  the  principles  laid  down  in  the  cases  we 
have  just  quoted  with  the  views  just  presented  by  his  honor  in 
his  charge,  we  cannot  hold  that  he  has  violated  any  rules  of  law 
as  pointed  out  in  this  exception,  and  the  thirteenth  ground  of 
appeal  is  governed  by  the  same  rule  as  hereinbefore  stated.  The 
latest  decision  of  the  Supreme  Court  of  the  United  States  which 
in  the  least  antagonizes  the  views  of  our  own  Supreme  Court  is 
that  of  the  Northern  Pacific  Ry.  Co.  v.  Adams,  192  U.  S.  440. 
24  Sup.  Ct.  408,  48  L.  Ed.  513.  In  this  case  it  was  decided  that 
a  party  riding  on  a  free  pass  when  nothing  whatever  of  value  is 
paid  is  not  entitled  to  recover.  It  was  there  declared  by  the 
court  that  this  case  w^s  distinguished  from  the  cases  of  Railway 
Co.  V,  Lockwood,  supra,  and  Railway  v,  Stevens,  supra,  and 
was  expressly  confined  to  cases  of  ordinary  negligence,  and  this 
last  case  was  adopted  by  the  circuit  judge  in  his  charge  to  the 
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jury.  It  is  palpable  to  this  court  that  this  was  not  a  free  pass, 
as  is  often  the  case,  for  in  his  evidence  it  is  seen  that  money  value 
or  its  equivalent  was  paid  to  the  railroad  therefor.  It  was  a 
condition  upon  which  the  husband  engag^ed  in  the  service  of  its 
defendant  railroad  as  a  witness.  It  was  similar  to  the  Lockwood 
and  Stevens  Cases,  and  was  left  wisely  by  the  circuit  judg^e  to 
the  jury.    We  must  therefore  overrule  these  exceptions. 

IX.  These  exceptions  relate  to  the  chargfe  of  his  honor  touch- 
ing punitive  damages.  In  13  Cyc.  106,  the  author  says:  "The 
better  doctrine  seems  to  be  that  they  [punitive  damag^es]  are 
usually  given  as  a  punishment  to  the  offender,  for  the  benefit  of 
the  community  and  a  restraint  to  the  transgressor."  This  is 
abundantly  evident  under  the  decisions  of  this  court  in. Samuels 
r.  Railway  Co.,  35  S.  C.  493,  14  S.  E.  943,  28  Am.  St.  Rep.  883 ; 
Spellman  v.  Richmond  &  Danville  Ry.  Co.,  35  S.  C.  488,  14  S. 
E.  947,  28  Am.  St.  Rep.  858;  Mack  v.  Railway  Co.,  52  S.  C. 
344,  29  S.  E.  905,  40  L.  R.  A.  679,  68  Am.  St.  Rep.  913 ;  Duckett 
V.  Pool,  34  S.  C.  311,  13  S.  E.  542.  The  case  for  appeal  also 
shows  that  there  was  testimony  as  to  recklessness  in  that  the 
schedule  time  for  said  railroad  was  33  miles  an  hour,  and  that  in 
crossing  the  trestle  in  question  the  train  was  running  at  a  speed 
of  50  miles  an  hour.  If  there  was  any  error  in  this  charge,  his 
honor's  attention  was  not  called  thereto.  Burns  v,  Goddard,  72 
S.  C.  361,  51  S.  E.  917,  where  Mr.  Justice  Jones,  speaking  for 
the  court,  says:  "Whatever  may  be  the  view  elsewhere,  our 
cases  support  the  view  that  an  instruction  upon  an  issue  as  to 
which  there  is  no  evidence  whatever  or  a  mistake  in  stating  is- 
sues, is  not  reversible  error  unless  the  attention  of  the  court  is 
called  to  the  matter.  Vann  v,  Howie,  44  S.  C.  546,  22  S.  E. 
735 ;  Crosswell  v.  Association,  51  S.  C.  469,  29  S.  E.  236;  State  v. 
Still,  68  S.  C.  38,  46  S.  E.  524,  102  Am.  St.  Rep.  657."  This 
subject  has  been  so  often  discussed  by  this  court  and  its  views  so 
explicitly  stated  that  we  need  not  linger  hereon.  These  excep- 
tions are  overruled. 

X.  In  construing  the  judge's  charge,  it  must  be  construed  as 
a  whole.  The  court  told  the  jury  that  the  injury  of  a  passenger 
was  prima  facie  evidence  of  negligence.  See  Zemp  v.  Railway, 
9  Rich.  Law,  84,  64  Am.  Dec.  763 ;  Steele  v.  Railwav,  55  S.  C. 
389,  33  S.  E.  509,  74  Am.  St.  Rep.  756.  The  circuit  judge  in- 
structed the  jury  that  the  railway  company  was  not  an  insurer  of 
the  lives  of  its  passengers,  but  was  only  bound  to  exercise  the 
highest  degree  of  reasonable  care  for  the  safety  of  its  passengei:s. 
These -exceptions  are  overruled. 

XI.  This  exception  relates  to  an  alleged  error  in  his  honor 
in  refusing  to  charge  the  jury,  at  the  request  of  the  defendant, 
that  plaintiff  could  not  contradi-ct  the  terms  of  the  agreement 
on  the  part  of  Mrs.  Rhoda  B.  Black  as  indorsed  on  the  ticket  or 
pass  on  which  she  was  riding.  Notwithstanding  she  has  signed 
the  same,  as  has  been  previously  held  by  us  in  this  case  in  dis- 
posing of  the  third  exception,  the  request  to  charge  did  not 
represent  the  law.    It  was  in  the  power  of  the  plaintiff  to  show 
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that  there  was  something:  of  value  to  defendant,  as  was  held  in 
the  case  of  Railway  Co.  v.  Stevens,  supra.  This  exception  is 
overruled. 

XII.  The  error  attributed  to  the  presiding  jud^e  in  this  ex- 
ception is  his  refusal  to  charge  the  eleventh  request,  which  is  as 
follows:  "That  if  the  jury  find  in  this  case  that  the  pass  upon 
which  plaintiff's  intestate  was  riding:  was  issued  pursuant  to  the 
teleg^rams  offered  in  evidence  by  the  plaintiff,  and  that  such 
telegrams  were  sent  and  delivered  in  order  named  by  T.  F. 
Black,  then  such  telegframs  fail  to  show  that  the  said  pass  was 
issued  upon  any  pecuniary  or  other  valuable  consideration  mov- 
ing to  the  defendant."  This  charg^e  was  refused  by  the  jud^e 
because  it  would  have  been  a  chargfe  upon  facts.  We  a^ee  with 
the  circuit  judg^e.    Therefore,  this  exception  is  overruled. 

XIII.  These  four  exceptions  relate  to  error  alleg^ed  in  the 
circuit  jud^e,  when,  on  the  second  appearance  of  the  jury,  he 
addressed  himself  to  them  ur^in^  the  propriety  of  their  reaching 
a  conclusion,  if,  according^  to  their  conscientious  convictions,  they 
could  do  so.  In  order  that  we  may  understand  what  transpired 
in  the  second  charge  of  the  judge  to  the  jury,  we  reproduce  the 
same  as  follows:  On  Friday  morning.  May  26th,  the  jury  was 
called  out.  "The  Court :  Mr.  Foreman,  the  jury  have  been  con- 
sidering this  case  now  for  some  time,  and  it  may  have  developed 
that  there  are  matters  of  law,  upon  which  the  jury  are  disagreed 
and  about  which  the  court  might  aid  you  by  giving  you  some 
further  instructions.  The  Foreman:  It  is  not.  The  Court: 
Then  it  may  be  that  there  are  matters  of  fact  about  which  the 
jury  are  disagreed,  and  upon  which  the  court  might  give  you 
seme  aid  by  having  such  portions  of  the  testimony  read  over  to 
you  as  have  a  bearing  upon  those  questions  of  fact  The  Fore- 
man :  It  is  not  that.  The  Court :  Then  I  take  it  that  each  juror 
understands  the  law  of  the  case,  and  also  has  a  clear  conception 
of  the  facts  of  the  case,  and  it  is  a  matter  of  difference  of  opinion 
amongst  you,  which  difference  you  have  not  yet  been  able  to 
reconcile.  Now,  gentlemen,  this  jury  has  been  charged  with  this 
case,  and  have  been  engaged  with  the_  hearing  of  it,  and  the 
consideration  of  the  case  after  the  hearing  was  had,  for  five  days 
practically.  It  has  been  a  case  of  considerable  length  and  a  case 
of  considerable  moment.  It  involves  important  issues,  and  for 
that  reason  the  court,  in  the  trial  of  the  case,  in  the  hearing  of 
the  case,  restricted  nobody  as  to  time  or  as  to  any  other  means  of 
arriving  at  a  correct  conclusion,  and  so  it  turns  out  that  the  case 
has  consumed  a  great  deal  of  your  time,  a  great  deal  of  the  time 
of  the  court,  and  not  only  has  it  consumed  time  but  it  has  already 
entailed  a  very  large  expense  of  labor  and  money  to  these  liti- 
gants, as  well  as  to  the  public,  because  it  costs  the  public  money 
to  run  the  court.  So  I  hope  these  facts  will  suggest  to  your 
minds  the  great  importance  of  having  this  case  ended.  Now,  it 
has  got  to  be  ended  by  a  jury  sooner  or  later,  and  I  suppose  in 
Abbeville  county  no  jury  could  be  assembled  which  would  be 
more  competent  to  deal  with  these  issues  and  to  agree  upon 
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a  verdict  than  the  jury  which  now  has  the  case.     That  being 
true,  it  must  come  with  a  great  deal  of  force  to  you,  as  it  does  to 
the  court  and  to  these  parties  engaged  in  this  litigation — it  must 
come  with  a  great  deal  of  force  that  the  case  ought  to  be  ended 
and  disposed  of,  and  that  you  are  the  proper  parties  to  do  that 
Now,  if  this  jury  were  agreed  that  the  defendant  ought  to  have  a 
verdict,  that  the  plaintiff  was  not  entitled  to  anything,   there 
could  be  no  delay  in  your  writing  a  verdict.     So  I  take  it  that 
that  is  not  the  case.    Very  well.    If  some  of  the  jury  think  that 
plaintiff  ought  to  have  a  verdict  and  others  think  that  the  plaintiff 
ought  not  to  have  a  verdict — of  course,  that  is  one  possible  ground 
of  difference  to  be  conceived,  and,  as  a  matter  of  course,  the 
court,  under  the  statement  already  made  by  you,  that,  you  need 
no  further  instructions  upon  the  law,  and  that  you  have  a  full  ^ 
conception  of  the  facts  from  the  testimony,  could  not  give  you 
any  aid  in  arriving  at  an  agreement.    It  may  be  that  you  all  agree 
that  the  plaintiff  ought  to  have  a  verdict,  but  that  you  cannot 
agree,  or  have  not  as  yet  agreed,  as  to  what  your  verdict  should 
be.    Well,  if  that  be  the  case,  the  court  has  no  power,  no  means 
at  its  command  to  aid  you  in  settling  that  difficulty.    But  if  that 
be  the  case,  then  your  labors  ought  to  come  to  an  early  conclu- 
sion, because  I  take  that  an  intelligent  jury,  seeking  to  arrive  at  a 
just  conclusion,  if  you  are  all  of  the  opinion  that  a  verdict  ought 
to  be  rendered  on  one  side  or  the  other,  ought  to  be  able  to  arrive 
at  some  common  ground,  and  bring  that  in  as  your  verdict.    Now, 
whatever  may  be  the  ground  upon  which  you  differ — and  the 
court  has  neither  the  right  nor  the  desire  to  know  about  those 
matters — still  you  understand  the  vast  importance  of  having  an 
agreement,  so  that  the  case  may  be  finally  disposed  of.     As  I 
have  already  said,  it  has  cost  you  a  great  deal  of  time  and  labor, 
because  you  sit  here  listening  to  a  case  that  requires  the  exertion 
of  your  intellectual  facilities  and  energies,  and  as  well,  a  strain 
upon  physical  powers ;  and  then  when  you  go  to  consider  a  ver- 
dict that,  again,  is  a  tax  upon  your  energies,  both  of  mind  and 
body.    So  it  has  cost  you  a  great  deal  of  labor  already,  as  well 
as  a  great  deal  of  time,  and  probably  has  cost  you  a  good  deal  in 
the  fact  that  you  are  forced  in  rendering  this  service  to  your 
country,  this  patriotic  service,  in  a  greater  or  less  degree  to 
allow  your  private  business    affairs    unattended    to,    neglected. 
Now,  then,  you  ought  to  consider  that  as  a  very  strong  reason 
why  you  should  get  together  and  agree  upon  a  verdict,  and  not 
only  that,  but  other  sources  of  expense  that  the  court  has  already 
indicated,  the  expense  to  the  public,  the  expense  to  each  of  these 
litigants.     I  am  quite  sure  these  facts  appeal  to  you  as  reasons 
why  you  ought  to  bend  all  your  energies  and  direct  all  your 
efforts  to  the  sole  object  of  arriving  at  a  verdict.    Now,  no  juror 
is  required  in  a  civil  case  to  sacrifice  his  conscientious  convic- 
tions.    You  are  all  sworn  to  well  and  truly  try  and  a  verdict 
render,  and  no  one  of  you  is  forced,  or  ought  to  feel  constrained, 
to  violate  that  oath.     Each  of  you  ought  to  well  and  truly  try 
the  case  and  make  up  your  mind  as  to  what  ought  to  be  the  ver- 
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diet  in  the  case.  Then,  as  a  matter  of  course,  each  of  you  ought 
to  compare  his  own  conclusion  which  he  has  arrived  at,  with  the 
opinions  of  his  fellow  jurors,  and  seek  to  arrive  at  some  common 
ground  of  agreement  that  will  be  your  verdict.  If  any  juror  dis- 
agrees with  his  fellow  jurors  and  it  is  a  matter  of  conscience  with 
him,  so  that  he  would  feel  he  has  violated  the  oath  he  has  taken 
if  he  yielded  the  position  he  holds,  of  course  he  ought  not  to  yield 
that  position.  But  if  it  is  not  a  matter  of  conscience,  but  merely 
a  matter  of  difference  of  opinion,  then  it  is  your  duty  to  harmo- 
nize your  opinions.  Probably  there  never  has  been  tried  a  case  by 
12  intelligent  men,  in  which  there  was  an  absolute  identity  of 
opinion  amongst  all  12  of  the  jurors  about  the  case,  and  the 
very  fact  that  intelligent  minds  do  differ  makes  it  inevitable  that 
every  verdict  should  be  not,  probably,  a  direct  expression  of  any 
man's  opinion,  but  an  expression  of  your  harmonized  opinions. 
You  put  your  opinions  together  and  compare  them.  Wherever 
they  agree,  why,  there  is  no  necessity  for  any  harmonizing. 
Wherever  they  differ,  then  the  difference  ought  to  be  considered, 
and  unless  differences  go  to  the  conscientious  convictions  of  the 
respective  jurors,  then  those  differences  ought  to  be  reconciled.  In 
one  sense,  every  verdict  is  a  compromise,  and  I  don't  mean  that 
in  the  sense  in  which  the  word  is  generally  used,  and  yet  it  is  a 
harmonizing  of  the  conflict  between  the  opinions  of  the  jurors 
the  conflicting  view  of  the  jurors;  and  that  is  what  a  jury  who 
find  some  difficulty  in  agreeing  in  a  case  ought  to  feel  it  incum- 
bent upon  themselves  to  do — compare  their  differences,  and  rec- 
oncile them,  if  possible.  As  I  have  said,  you  have  been  engaged 
for  quite  a  long  time  in  considering  this  case,  and  I  feel  sure  that 
no  juror  amongst  you  will  be  willing  to  surrender  the  case  with- 
out arriving  at  a  verdict,  so  long  as  there  is  a  probability  of  your 
being  able  to  agree.  I  don't  say  possibility  of  an  agreement,  be- 
cause all  things  are  possible,  all  things  of  a  human  character,  and 
I  don't  propose  to  keep  you  confined  in  the  consideration  of  this 
case  until  the  last  possibility  of  an  agreement  is  exhausted,  be- 
cause it  would  be  possible  for  the  court  to  keep  you  there  "or 
quite  a  while.  But  I  conceive  it  to  be  my  duty,  and  I  cannot 
conceive  that  any  of  you  would  differ  with  me  in  that,  and  I 
believe,  therefore,  you  consider  it  to  be  your  duty,  still  to  try  to 
arrive  at  a  verdict  in  this  case.  It  is  my  duty  to  give  you  all  the 
time  necessary  to  enable  you  to  arrive  at  the  verdict  or  to  demon- 
strate the  impossibility  or  the  extreme  improbability  of  your  ever 
agreeing  upon  a  verdict,  and  for  that  reason  the  court  will  give 
you  further  time  to  consider  the  case.  Either  now  or  in  your 
further  consideration  of  it,  the  court  will,  of  course,  be  glad  at  all 
times  to  aid  you  in  any  way  possible.  Your  comfort  will  be 
looked  after  so  far  as  it  is  in  the  power  of  the  court  to  do  so,  and 
J  hope  up  to  this  time  your  comfort  has  been  administered  to  so 
that  you  have  not  suffered  any  serious  discomfort  other  than  the 
fact  that  you  are  still  kept  in  the  consideration  of  the  case;  and 
a  case  requiring  as  much  time  to  try  as  this  one  did,  involving  the 
issues  which  it  does,  and  comprising  the  vast  amount  of  evidence 
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that  was  offered  in  the  case,  necessarily  requires  longer  for  a 
jury,  if  it  cannot  at  once  arrive  at  a  conclusion,  to  canvass  all  the 
phases  of  the  case,  all  the  facts,  the  evidence  in  the  case,  before 
it  finally  gives  it  up  as  something  that  is  beyond  its  power  to 
arrive  at  an  agreement  on.  Well,  now,  I  think  you  gentlemen 
understand  the  importance  of  your  arriving  at  an  agreement ;  the 
in;portance  to  yourselves  as  jurors — I  don't  mean  to  yourselves 
individually,  to  your  individual  interest,  but  to  yourselves  as  a 
jury — and  the  importance  to  all  the  interests  involved  in  the  case, 
which  are  committed  to  you  now  to  be  determined  and  adjusted 
by  your  verdict.  So  you  may  retire,  gentlemen,  and  proceed  with 
the  consideration  of  the  case,  and  when  you  have  arrived  at  a 
verdict,  if  you. should,  or  if,  in  the  further  consideration  of  the 
case,  you  find  that  you  desire  any  aid  that  the  court  can  give 
you,  you  will  let  it  be  known,  and  it  will  be  offered  to  you  to  the 
fullest  extent  within  the  power  of  the  court.    You  may  retire." 

An  examination  of  this  charge  will  show  that  there  was  no 
request  by  the  jury  for  its  discharge ;  such  being  the  case,  the  law 
did  not  require  the  circuit  judge  to  discharge  the  jury,  especially 
as  he  had  brought  them  into  court  of  his  own  mption.  It  is 
important  that  the  trial  of  causes  should  be  ended.  A  circuit 
judge  is  but  discharging  his  duty  to  the  public,  and  especially  to 
the  litigants,  when  he  urges  the  jury  to  reach  a  verdict,  pro- 
vided nothing  like  coercion  takes  place.  We  therefore  overrule 
these  exceptions. 

XIV.  This  exception  relates  to  the  refusal  of  the  circuit  judge 
to  charge  the  twelfth  request  of  the  defendant,  which  is  as  fol- 
lows: "If  railway  companies  exercise  their  functions  in  the 
same  way  with  prudent  railway  companies  generally,  and  furnish 
their  road  and  run  their  trains  in  the  customary  manner  which 
is  generally  found  and  believed  to  be  safe  and  prudent,  they  do 
all  that  is  incumbent  upon  them,  and  if  the  jury  in  this  case  find 
that  the  defendant  constructed,  maintained,  and  inspected  its 
trestle  in  the  manner  generally  found  and  believed  by  prudent 
railways  to  be  safe,  and  that  it  was  operating  its  trains  in  the 
customary  manner  which  is  generally  found  and  believed  by 
prudent  railway  companies  to  be  safe,  then  the  jury  must  find 
for  the  defendant."  The  circuit  judge  is  here  requested  to  lay 
down  a  proposition  of  law  which  we  do  not  regard  as  sound.  In 
Bodie  V,  Railway  Co.,  61  S.  C.  468,  488,  39  S.  E.  715,  722,  it  is 
said:  "The  charge  made  the  usual,  customary  way  of  doing 
things  a  conclusive  test  whether  due  care  is  exercised  therein, 
whereas,  that  is  merely  evidence  which  should  go  to  the  jury 
along  with  the  other  evidence,  leaving  the  jury  to  determine  from 
all  the  evidence  whether  due  care  was  observed.  The  usual, 
customary  way  may  not  be  a  negligent  way,  but  in  this  the 
court  left  the  jury  no  discretion  but  to  find  that  plaintiff  was  not 
negligent,  if  he  was  doing  the  work  in  the  usual,  customary  way. 
In  the  case  of  Bridger  v.  Railway  Co.,  25  S.  C.  24,  the  circuit 
court  declined  to  charge  that :  *The  degree  of  care  required  of 
defendant  is  only  such  as  is  exercised  by  well-regulated  railroads 
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over  their  turntables,  and  if  defendant  exercised  such  care  in 
this  case,  there  was  no  ne^lig^ence,'  saying  that  other  railroads' 
negfligence  could  not  excuse  neg^ligence  by  this  defendant,  and 
that  it  was  for  the  jury  to  say  whether  there  was  neg^ligence 
here."  Our  Supreme  Court  held  that  there  was  no  error  in  this. 
In  Lowrimore  z\  Palmer  Mfg^.  Co.,  60  S.  C.  168,  38  S.  E.  436, 
where  a  similar  request  was  refused  by  the  circuit  court,  this 
court,  throug^h  Chief  Justice  Mclver,  as  its  or^n,  overruled  the 
exceptions  to  the  refusal  to  charge.  This  exception  is  over- 
ruled. 

It  is  the  judgment  of  this  court  that  the  judgment  of  the  circuit 
court  l)e  affirmed. 

JoNES^  J.,  concurs  with  the  limitations  expressed  in  the  opinion 
of  Mr.  Justice  Woods. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  et  al.  v.  Hatch  et  ux, 

(Supreme  Court  of  Tennessee,  June  30,  1906.) 
[94  S.  W.  Rep.  671.] 

Carriers — ^Passengers — Indignities — Negligence —  Evidence —  Suffi- 
ciency.— In  an  taction  against  a  railroad  company  and  a  sleeping  car 
company  for  indignities  received  by  ^  passenger  from  outsiders,  evi- 
dence examined,  and  held  sufficient  to  justify  a  verdict  accepting 
plaintiff's  contention  as  to  the  extent  of  the  outrage  and  the  negli- 
gence of  defendant's  employees. 

Same — Sleeping  Car  Companies — Care  Required.* — A  sleeping  car 
company  is  bound  to  exercise  only  ordinary  and  reasonable  care  and 
diligence  in  watching  over  its  passengers  to  protect  them  from  injury. 

'^For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  sleeping  c^r  companies  with  respect  to  passengers,  see 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  State  (Tex.),  18  R.  R,  ft.  352,  41  Am.  & 
Eng.  R.  Ca^s.,  N.  S.,  352  (sleeping  car  company's  contract  to  furnish 
cars  for  railroad  company  did  not  violate  Anti-Trust  Law  of  Texas, 
by  interfering  with  transportation  of  passengers,  etc.);  note  appended 
to  Pullmans*  Palace-Car  Co.  v.  Lawrence  (Miss.),  8  Am.  &  Eng.  R. 
Cas.,  N.  S.,  59  (liability  as  common  carriers;  and  liability  for  assaults 
on  passengers  by  employees);  note  appended  to  Pullman  Palace  Car 
Co.  V.  Harvey  (Ga.),  10  Am.  &  Eng.  R,  Cas.,  N.  S.,  77  (liability  for 
loss  of  passengers,  property);  Pullmans'  Palace-Car  Co.  v.  Martin 
(Ga.),  2  Am.  &  Eng.  R.  Cas.,  N.  S.,  475  (theft  of  passenger's  prop- 
erty); Dawley  v.  Wagner  Pal.,  etc.,  Co.  (Mass.),  8  Am.  &  Eng.  R, 
Cas.,  N.  S.,  766  (theft,  liability  question  for  jury);  Council  v.  Ches- 
apeake &  O.  R.  Co.  (Va.),  5  Am.  &  Eng.  R,  Cas.,  N.  S.,  333  (murder 
of  passenger);  Pullmans'  Ps^lace-Car  Co.  «/.  Hall  (Ga.),  14  Am.  &  Eng. 
R.  Cas.,  N.  S.,  229  (Liability  for  theft);  Edmundson  v.  Pullman's  Pal- 
ace-Car Co.  (C.  C.  A.),  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  336  (injury  to 
passenger's  health  from  window  of  berth  being  left  open);  Pullman 
Palace-Car  Co.  v.  Hunter  (Ky.),  17  Am.  &  Eng.  R.  (fas.,  N.  S.,  204 
(Liability  for  theft);  Cooney  v.  Pullman  Palace-Car  Co.  (Ala.),  18 
Am.  &  Eng.  R.  Cas.,  N.  S.,  588  (liability  for  loss  of  baggage);  Felton 
V.  Horner  (Tenn.).  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  79  (liability  for  as- 
sault by  employee). 
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Same — Ordinary  Carriers-t — ^A  carrier  of  passengers  must  exercise  a 
high,  if  not  the  highest,  degree  of  diligence  to  protect  its  passengers 
from  employees,  fellow  passengers,  and  strangers. 

Appeal  and  Error — Review — Harmless  Error — Instructions. — ^A 
railway  company  cannot  complain,  in  an  action  based  on  its  negli- 
gence, that  the  trial  court  imposed  a  lower  burden  upon  it,  as  to  the 
care  required,  than  the  law  would  exact.' 

Same. — A  sleeping  car  company,  sued  as  a  codefendant  with  a  rail- 
way company  for  injuries  suffered  through  the  negligence  of  defend- 
ant's employees,  cannot  complain  that  an  instruction  correctly  stating 
the  diligence  required  of  the  sleeping  car  company  imposed  a  lower 
burden  upon  the  railway  company  than  the  law  would  exact. 

Carriers — ^Passengers—Care  Reqiiired.t — ^Where  the  employees  of  a 
railway  company  and  of  a  sleeping  car  company  have  been  negligent  . 
in  leaving  the  car  for  a  long  period,  and  in  failing  to  answer  bells, 
they  cannot  escape  liability  for  indignities  offered  a  passenger,  on  the 
ground  that  there  was  no  reason  for  supposing  that  any  such  wrong 
would  be  committed. 

Trial — Instructions — Repetition. — ^Where  the  court  correctly  lays 
down  the  law  applicable  to  the  case,  without  undertaking  to  state  tne 
theory  of  either  party,  it  is  not  error  to  refuse  instructions  embracing 
the  theory  of  one  party,  even  though  the  propositions  of  law  therein 
embodied  are  sound. 

Appeal  and  Error — Reservation  in  Lower  Court — Motion  for  New 
Trial. — Assignments  of  error  not  called  to  the  attention  of  the  trial 
judge  in  a  motion  for  a  new  trial,  as  required  by  rule  of  the  lower 
court,  cannot  be  considered  on   appeal. 

Error  to  Circuit  Court,  Shelby  County ;  Walter  Malone,  Judge. 

Action  by  Howard  Hatch  and  another  against  the  St.  Louis, 
Iron  Mountain  &  Southern  Railway  Company  and  another. 
Judgment  in  favor  of  plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Bwin^  &  Williamson,  for  plaintiffs  in  error. 
McFarland  &  Canada  and  Thos,  H.  Jackson,  for  defendants 
in  error. 

Beakd,  C.  J.  Mrs.  Hatch,  one  of  the  defendants  in  error,  ac- 
companied by  three  small  children,  the  oldest  of  them  being  only 
five  years  of  age,  took  passage  on  a  train  of  the  railway  com- 
pany, named  above  as  one  of  the  plaintiffs  in  error,  at  Houston, 
Tex.,  to  make  the  journey  from  that  point  to  Memphis,  Tenn. 
Having  a  ticket  not  only  of  the  railway  company,  but  of  the  Pull- 
man Company,  she  took  passage  in  a  car  of  the  latter  company, 
constituting  a  part  of  the  train  on  which  she  was  a  passenger. 
Her  route  carried  her  through  Texarkana,  Ark.,  which  point  she 
reached  about  10  o'clock  at  night.  There  it  was  necessary  for 
her  to  change  sleepers,  she  having  ridden  in  a  St.  Louis  sleeper 
from  Houston,  Tex.,  to  that  place.     Traveling  without  her  hus- 

•rFor  the  authorities  in  this  series  on  the  subject  of  the  duty  to  pro- 
tect a  passenger  against  other  persons,  see  foot-notes  appended  to 
Nashville,  etc.,  Ry.  Co.  v.  Flake  (Tenn.),  16  R.  R.  R.  552,  39  Am.  & 
Eng.  R.  Cas.,  N.  S.,  552. 

For  the  authorities  in  this  series  on  the  subject  of  the  liabilities  of 
carriers  for  assaults  upon  passengers,  see  foot-notes  appended  to 
Foster  v.  Grand  Rapids  Ry.  Co.  (Mich.),  17  R.  R.  R.  512,  40  Am.  & 
Eng.  R.  Cas..  N.  S.,  512. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  due  a  passenger,  see  foot-notes  appended  to  preceding  case. 
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band  or  any  male  attendant,  and  having^  chargfe  of  her  three  small 
children,  a  Mr.  Tucker,  a  citizen  of  Memphis,  who  was  a  pas- 
senger with  her  from  Houston,  aided  her  in  making:  the  change  at 
Texarkana.  In  the  sleeping:  car  to  which  she  was  transferred 
there  were  three  passengers  besides  herself  and  her  children. 
When  the  change  was  made  the  berths  that  were  to  be  occupied 
by  these  passengers  had  already  been  made  up  by  the  porter  of 
the  sleeper.  She  was  assigned  to  the  lower  berth  of  section  12. 
This  berth  was  at  the  rear  of  the  car,  as  the  train  was  going  to- 
wards Memphis,  and  next  to  the  drawing  room.  The  berth  as- 
signed to  Mr.  Tucker  was  about  the  center  of  the  car.  Across 
the  aisle  from  him  a  lady,  whose  name  is  unknown,  occupied  the 
lower  berth  of  that  particular  section. 

Immediately  upon  this  change  having  been  made,  Mrs.  Hatch 
prepared  her  children  to  retire  for  the  night,  and  placed  them  in 
the  berth  to  which  her  ticket  entitled  her.  Having  done  this,  she 
took  a  seat,  immediately  opposite  this  berth.  Being  in  delicate 
health,  this  seat  was  taken  in  order  that  she  might  have  the  bene- 
fit of  the  fresh  air  which  came  through  the  open  window.  Ac- 
cording to  her  testimony,  she  sat  there  for  an  hour,  and  then 
dropped  off  to  sleep,  from  which  she  was  suddenly  aroused,  ac- 
cording to  her  testimony,  by  the  appearance  of  two  men  whom, 
at  the  moment,  she  though  to  be  robbers.  One  of  these  parties 
had  a  revolver  protruding  from  his  hip  pocket,  and  the  other 
wore  a  slouch  hat  and  was  in  his  shirt  sleeves,  having  his  coat 
under  his  arm.  She  was  accosted  by  these  parties,  one  of  whom 
put  his  arms  around  her  and  made  her  an  indecent  proposition. 
She  struggled  to  get  away,  and  at  last,  with  almost  superhuman 
strength,  according  to  her  statement,  she  broke  away  from  the 
man  and  in  doing  so  fell  against  the  car  and  cut  her  head.  While 
this  was  taking  place,  there  was  neither  conductor  nor  porter  in 
the  car  within  range  of  her  vision.  Mr.  Tucker  had  retired, 
and  the  lady  opposite  was  also  in  her  berth.  The  only  other 
person  who  was  up  at  that  time  was  a  Mr.  Polonius,  who,  accord- 
ing to  his  statement,  was  seated  in  the  smcJcing  department  and 
at  its  further  or  front  end.  Mrs.  Hatch  states  that,  immediately 
after  she  was  released,  these  two  men  left,  going  toward  the 
St.  Louis  sleeper,  which  was  immediately  in  che  rear;  that  she 
at  once  twice  rang  the  bell  and  no  one  came  to  her  aid ;  that  she 
then  rushed  to  Mr.  Tucker's  berth,  calling  upon  him  for  as- 
sistance, when  she  saw  these  men  coming  back,  and  as  they 
passed  her  one  of  them  patted  her  on  the  cheek,  attempted  to 
put  his  arms  around  her,  and  applied  to  her  terms  of  endear- 
ment. 

From  this  alleged  outrage  upon  her,  and  its  alleged  effect 
upon  her  sensibilities  and  health,  the  present  suit  was  brought; 
her  husband  joining  as  a  coplaintiff.  The  averments  of  the 
declaration  cover  the  statements  which  she  afterward  detailed  in 
her  testimony  as  a  witness  upon  the  trial  of  the  suit,  and  were,  in 
substance,  as  set  out  above.  The  gravamen  of  her  complaint  is 
that  the  plaintiffs  in  error  failed  to  render  her  that  care  and 
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watchfulness  with  a  view  to  her  protection  as  a  passeng^er  which 
the  law  exacted  of  them.  Upon  the  trial  of  the  case,  the  jury 
rendered  a  verdict  of  $4,500  against  the  two  companies,  and,  their 
motions  for  new  trial  having  been  overruled,  an  appeal  in  the 
nature  of  a  writ  of  error  from  the  judjsrment  rendered  on  that 
verdict  has  been  prosecuted  by  them. 

To  show  negfligence  upon  the  part  of  the  two  companies,  Mrs. 
Hatch  testified  that  from  the  time  the  conductor,  immediately 
after  she  had  entered  the  sleeper  at  Texarkana,  took  up  her 
tickets,  until  she  fell  asleep,  a  period  of  one  hour,  Ho  one  but  the 
passengers  were  in  the  sleeper,  and  that  it  was  only  after  these 
two  men  disappeared,  or  were  in  the  act  of  disappearing,  from 
the  car,  subsequent  to  the  outrage  complained  of,  she  saw  the 
conductor  and  porter;  that  not  only  did  she  get  no  response  to 
the  bell,  which  she  twice  rang,  but  that,  while  she  sat  by  the 
window  before  falling  asleep,  the  lady  in  the  berth  across  the 
aisle  from  Mr.  Tucker  rang  several  times  and  failed  to  get  a  re- 
ply from  any  one  in  charge  of  the  car.  She  states  that,  when  she 
was  aroused  from  sleep,  at  least  two  hours  had  elapsed  from  the 
time  of  taking  her  seat  by  the  window,  and  that  it  was  about  12 
o'clock  when  she  called  Mr.  Tucker.  The  latter  was  examined  as 
a  witness  in  the  case,  and  he  testified  that  he  never  saw  Mrs. 
Hatch  before  the  morning  of  this  incident,  and  that  he  helped 
her  with  the  children  from  one  car  to  the  other  at  Texarkana,  as 
she  had  already  testified.  He  then  added:  '1  do  not  recall  the 
time,  but  I  think  it  was  about  half  past  10  that  I  retired  to  my 
berth,  having  disrobed  as  I  would  have  at  home,  and  I  was  soon 
asleep.  I  think  it  must  have  been  12  o'clock,  it  may  have  been 
sooner  or  later,  that  I  heard  her  voice:  *Oh,  Mr.  Tucker!  Oh, 
Mr.  Tucker !  These  men  are  interfering  with  me.'  I  was  aroused 
from  sound  slumber,  and  did  not  know  what  it  was,  and  a  mo- 
ment later  I  heard  the  voice  right  outside  of  my  berth,  and  I  put 
my  head  out  and  said,  'What's  the  matter?'  and  I  saw  two  men 
walking  down  the  aisle,  and  they  had  their  backs  turned  toward 
me,  and  I  spoke  pretty  roughly  to  them,  and  one  of  them  said 
something  and  went  on." 

Mr.  Tucker  states  that,  being  thus  roused  by  Mrs.  Hatch,  he 
dressed  as  rapidly  as  possible,  and,  upon  ascertaining  from  Mrs. 
Hatch  what  had  occurred,  he  took  his  pistol  and  went  forward 
for  the  purpose  of  finding  these  men.  When  asked  with  regard 
to  the  conductor,  and  as  to  when  he  found  him,  he  made  the 
following  reply :  "It  was  some  time  afterwards.  I  do  not  know 
hardly  that  I  could  gauge  time  under  such  circumstances,  but  it 
was  near  10  or  12  piinutes  after  that.  But  the  impression  to  mc 
was  that  he  came  in  the  back  of  the  car."  The  record  shows 
that  the  sleeping  car  conductor  was  in  charge  of  both  the  Mem- 
phis and  St.  Louis  sleepers,  and  was  at  the  time  riding  in  the 
latter  sleeper.  With  regard  to  the  porter,  as  well  as  the  con- 
ductor, the  following  questions  and  answers  were  made  by  him : 

"Q.  And  do  you  not  know  during  that  time  of  a  porter  or 
conductor  being  in  the  car? 

20  R  R  R— 50 
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"A.   No,  sir. 

'*Q.   And  the  porter  came  into  the  car  after  the  occurrence? 

"A.   Yes,  sir ;  that  is  my  impression.'' 

On  cross-examination,  Mr.  Tucker  stated  that  he  was  quite 
sure  that  he  did  not  see  the  porter  until  he  returned  to  the  sleep- 
ing car  after  having:  made  a  search  in  the  car  in  front  for  the  men 
who  had  committed  this  outraj^e.  He  was  then  asked  by  the 
counsel  for  the  defendants  below  if  it  was  not  possible  that  the 
porter  may  have  ^one  forward  and  returned  to  the  other  car  in 
search  of  the  conductor,  while  he  (Tucker)  was  making  his 
search,  and  he  says  that  he  does  not  think  such  was  the  case,  for 
the  reason  that  he  was  sitting  on  the  edge  of  his  berth  slipping 
on  his  shoes  preparatory  to  the  search  which  he  immediately 
started  upon,  and  he  does  not  think  it  possible  for  any  one  to 
have  passed  without  his  noticing  it,  and  if  any  one  had  attempted 
to  pass  he  would  certainly  have  known  it.    ' 

This  cross-examination  to  which  Mr.  Tucker  was  subjected 
was  in  view  of  the  testimony  which  was  subsequently  elicited 
from  the  porter  of  the  car,  who  stated  that  he  was  in  the  lady's 
toilet  in  the  rear  of  the  sleeper  cleaning  up  broken  glass  at  tfie 
time,  and  heard  the  alarm  and  rushed  out,  meeting  •  the  lady 
(meaning  Mrs.  Hatch)  five  feet  from  the  door  in  the  aisle,  and 
she  said,  "Oh,  Porter,  there  are  two  drunken  men  in  the  car," 
and  with  surprise  at  the  statement  he  rushed  to  the  front  in 
search  of  the  men;  that  he  did  not  see  any  one,  and  he  said  to 
the  man  in  the  smoking  apartment,  "Did  you  see  any  men  in  the 
car  there  ?"  but  he  added  that  he  thought  he  saw  the  back  of  one 
of  the  men  as  he  passed  out  of  the  far  end  of  the  sleeper;  "that 
the  men  disappeared  about  the  time  Mrs.  Hatch  spoke  to  him." 
The  porter  further  stated  that  he  was  absent  from  the  body  of 
the  car  but  two  or  three  minutes ;  that  at  the  time  he  left  it  Mrs. 
Hatch  appeared  to  be  sleeping,  and  that  all  the  passengers  had 
retired  with  the  exception  of  the  gentleman  who  was  in  the 
smoker ;  that,  if  the  bell  was  rung,  he  did  not  hear  it,  as  it  was 
situated  at  the  opposite  end  of  the  sleeper,  separated  from  him 
by  the  swinging  doors  and  the  closed  doors  of  the  apartment  in 
which  he  was,  for  a  short  space  of  time,  engaged  in  gathering  up 
the  broken  fragments  of  glass  which  had  fallen  to  the  floor. 

In  addition  to  the  testimony  of  the  porter,  who  according  to  his 
statement,  was  engaged  from  time  the  train  left  Texarkana 
until  two  or  three  minutes  before  this  outrage,  in  a  diligent  watch 
of  the  car,  the  plaintiffs  in  error  introduced  as  witnesses  Mr: 
Polonius  (the  gentleman  who  sat  in  the  smoker),  who  stated 
that  he  saw  the  two  men  in  question  pass  the  door  of  the  smoker 
going  in  the  direction  of  the  front  of  the  sleeper,  and  that  his 
attention  was  attracted  to  them  by  some  peculiarity  of  their 
dress;  that  afterward  Mr.  Tucker  came  by  on  his  search  for 
them;  and  that,  being  advised  that  something  unusual  had  oc- 
curred, fearing  Mr.  Tucker  might  get  into  difficulty  and  need 
assistance,  he  accompanied  him.  Failing  in  the  search,  they  re- 
turned to  the  sleeper,  and  found  Mrs.  Hatch,  and  the  two  then 
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had  a  conversation  with  her,  in  which  they  undertook  to  quiet 
her  apprehensions.  According;  to  the  testimony  of  Mr.  Polonius, 
the  impression  made  upon  him  by  Mrs.  Hatch  was  that  the  wrong 
of  which  she  complained,  and  which  had  given  her  the  alarm, 
was  that,  in  passing,  one  of  these  men  had  stumbled  and  put  his 
hand  into  her  berth  or  parted  the  curtains.  In  other  words,  ac- 
cording to  his  statement,  the  incident  was  of  trifling  importance, 
with  regard  to  which  Mrs.  Hatch  was  unnecessarily  alarmed. 
The  jury,  however,  accepted  the  testimony  of  Mrs.  Hatch,  not 
only  with  regard  to  the  outrage,  but  also  as  to  the  protracted 
absence  of  the  conductor  and  the  porter  from  the  car.  and  we 
see  no  reason  on  this  record  why  they  should  not  have  so  done. 
It  follows  that  there  is  material  evidence  supporting  the  aver- 
ments of  the  declaration,  both  with  regard  to  the  extent  of  the 
outrage,  the  conditions  under  which  it  was  perpetrated,  and  the 
absence  from  the  car  of  those  whose  duty  it  was  to  exercise  care 
and  watchfulness,  not  only  of  the  property,  but  also  of  the  per- 
sons, of  those  committed  to  their  custody. 

The  trial  judge  in  this  case  gave  an  admirable  charge  to  the 
jury.  It  was  clear  in  its  statements,  and,  without  being  meager, 
had  the  quality  of  brevity  which,  added  to  its  clearness,  made  it 
what  a  charge  should  be,  an  intelligent  guide  to  the  jury  in  mak- 
ing up  their  verdict.  The  only  error  in  the  statement  of  the 
proposition  of  law  which  was  made  was  in  favor  of  the  railroad 
company,  in  that  he  stated  that  with  regard  to  it,  as  well  as  the 
Pullman  Company,  the  rule  of  law  was  that  only  ordinary  and 
reasonable  care  and  diligence  in  watching  over  its  passengers  to 
protect  them  from  assault  and  injury  was  required.  This  was  a 
sound  proposition,  so  far  as  the  Pullman  Company  was  con- 
cerned, but  not  as  to  the  railroad  company.  From  the  latter  the 
law  exacts  a  high  degree  of  care  and  vigilance  as  to  passengers. 
While  not  an  insurer,  the  carrier  of  passengers  has  put  him  under 
the  burden  of  exercising  a  high,  if  not  the  highest,  degree  of  vig- 
ilance to  protect  his  passengers,  not  only  from  his  own  em- 
ployees, but  from  fellow  passengers  and  from  strangers.  So 
ic  is  that  the  railway  company  cannot  complain  in  that  the  trial 
judge  imposed  a  lower  burden  upon  it  than  the  law  would  exact. 
Nor  can  the  Pullman  Company  be  heard  to  complain,  for  what- 
ever error  was  committed  in  that  respect  by  the  trial  judge  did 
not  result  in  injury  to  it,  inasmuch  as  the  proposition  of  law 
announced,  so  far  as  it  was  concerned,  was  sound. 

But  the  insistence  is  made  for  both  companies  that,  as  they 
had  no  reasonable  ground  for  suspicion  that  these  parties  would 
enter  the  sleeper  and  commit  this  wrong,  neither  can  be  charged 
with  negligence  or  held  liable  for  the  injury  resulting  to  Mrs. 
Hatch  from  this  wrong. 

It  is  true  that  the  rule  of  law  Is,  as  announced  in  Ferry  Cos.  v. 
White,  99  Tenn.  263,  41  S.  W.  583,  585 :  "If  there  was  nothing 
on  the  part  of  the  passengers  or  otherwise  to  create  in  the  minds 
of  any  reasonable  person  anv  apprehension  of  danger,  the  de- 
fendant cannot  be  charged  with  negligence  or  held  liable  for  in- 
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juries  resulting  therefrom."  This  principle  is  supported  by  many 
authorities,  relied  on  by  plaintiffs  in  error  especially,  and  is 
emphasized  in  the  cases  of  Connells,  Executor,  v.  C.  &  O.  Ry. 
Co.,  93  Va.  44,  24  S.  E.  467,  32  L.  R.  A.  792,  57  Am.  St.  Rep. 
786,  and  Batton  v,  S.  &  A.  R.  R.  Co.,  77  Ala.  591,  54  Am. 
Rep.  80. 

The  principle  announced  by  these  cases,  which  is  a  limitation 
upon  the  general  rule  of  liability  of  the  carrier,  is  altog^ether 
sound,  but  it  comes  into  play  as  a  matter  of  necessity,  only  when 
the  carrier  is  diligent  in  discharge  of  his  general  duty  to  his 
passengers ;  in  other  words,  is  not  guilty  of  negligence.     It  was 
not  in  the  mind  of  any  court  announcing  this  principle  that  where 
the  carrier  was  guilty  of  abandoning  his  post,  where  only  he 
could  discharge  this  duty,  that  the  law  would  come  in  to  excuse 
him  from  liability  for  an  injury  resulting  from  such  negligence, 
because  he  had  neither  known  at  the  time  or  anticipated  that  the 
wrong  would  be  perpetrated.    It  would  hardly  be  contended  that, 
where  an  outrage  was  inflicted  by  either  a  fellow  passenger  or  a 
stranger  upon  one  traveling  upon  a  railroad  train,  who  was  en- 
titled by  his  passenger  relation  to  vigilant  care  upon  the  part  of 
the  carrier,  the  carrier  would  be  absolved  from  liability  for  this 
wrong,  because  it  neither  knew  nor  reasonably  anticipated  it, 
when  it  appeared  that  the  employees  in  charge  of  the  train  were 
gathered  in  the  baggage  car,  or  in  some  other  remote  part  of  the 
train,  where  they  had  been  for  hours  before  the  outrage  oc- 
curred and  at  the  time  of  its  occurrence.    The  very  fact  that  they 
were  so  gathered  was  negligence  upon  their  part,  which  con- 
tributed to  the  injury,  and  in  such  case  the  rule  announced  in  the 
Ferry  Co.'s  Case,  and  the  other  cases  referred  to,  would  have  no 
application.    No  more  could  it  be  applied  in  the  present  case,  as 
it  was  made  out  by  the  plaintiff  below  and  accepted  by  the  jury, 
where  the  conductor  disappeared  immediately  after  taking  up 
the  transportation  of  Mrs.  Hatch,  as  did  also  the  porter,  ab- 
senting themselves  from  the  car  in  which  she  was  riding  during 
the   interval   of    time   which   elapsed   between   leaving   Texar- 
kana  and  12  o'clock  at  night.    There  was,  in  this  absenting  them- 
selves from  the  sleeper  for  this  period  of  time,  and  failing  to 
answer  the  numerous  bells  that  were  rung,  neither  the  vigilant 
care  exacted  of  the  railroad  company,  nor  the  reasonable  care 
required  of  the  Pullman  Company. 

But  it  is  said  on  the  part  of  the  Pullman  Company,  that  the 
trial  judge  was  in  error  in  declining  to  give  certain  special  re- 
quests that  were  submitted  by  its  counsel.  These  requests  em- 
braced the  theory  of  that  company  upon  certain  proven  facts  ^ith 
the  propositions  of  law  which  it  sought  to  have  applied  to  that 
theory.  Granting  that  they  were  entirely  sound,  yet  we  think 
that  the  trial  judge  cannot  be  put  in  error  for  declining  to  give 
these,  inasmuch  as  he  did  not  undertake  to  state  the  theory  of 
either  partv  to  the  lawsuit,  but  laid  down,  in  general  terms,  and 
with  unusual  clearness,  sound  propositions  of  law  which  would 
guide  the  jury  in  reaching  a  correct  solution  of  the  case,  as  they 
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migfht  adopt  the  theory  of  facts  of  the  plaintiffs  or  of  the  defend- 
ants. 

So  far  as  the  more  important  assignments  of  error  submitted 
for  the  railroad  company  are  concerned,  we  do  not  think  on  this 
record  that  they  are  well  taken.  The  matter  of  complaint  em- 
braced in  these  two  assignments  were  not  called  to  the  attention 
of  the  trial  judge,  in  the  motion  for  a  new  trial,  as  was  required 
l)y  a  rule  of  that  court,  and  therefore  cannot  be  considered  here. 
Even,  however,  if  it  was  otherwise,  in  view  of  the  charge  given, 
there  is  nothing  of  which  it  can  complain. 

Judgment  affirmed. 


Georgia  Ry.  &  Electric  Co.  v.  Baker. 

(Supreme  Court  of  Georgia,  May  18,  1906.) 

[54  S.  £.  Rep.  639.] 

Carriers — Street  Railroads — ^Transfers.'^ — Although  a  street  railway 
company  may  not  be  required  by  law  to  carry  a  passenger  on  any 
other  line  than  the  one  over  which  the  c^r  originally  boarded  runs, 
still,  if  such  company  holds  out  that  it  will,  when  fare  is  paid  on  the 
first  car,  issue  a  transfer  giving  the  right  to  ride  on  other  cars  of  its 
lines,  a  request  for  a  transfer  is  an  acceptance  of  this  offer,  and  the 
♦delivery  of  the  transfer  completes  a  contract  under  which  the  passen- 
ger is  entitled  to  demand  the  right  to  ride  on  both  the  original  car 
and  the  transfer  car;  and  the  amount  paid  to  the  conductor  of  the 
Rrst  car  is  the  consideration  for  the  right  to  ride  on  each  car.  The 
right  to  ride  on  the  car  to  which  the  passenger  is  transferred  is  m  no 
^ense  a  gratuity. 

Same — Mistake  in  Transfer.'^ — If  a  mistake  is  made  by  the  con- 
ductor of  the  first  car  in  issuing  a  transfer,  and  the  passenger  presents 
the  transfer  to  the  conductor  of  the  second  car  and  gives  a  reasonable 
explanation  of  the  mistake  of  the  conductor  of  the  first  car,  the  con- 
ductor of  the  second  car  must  at  his  peril  determine  whether  the  pas- 
senger is  entitled  to  ride  upon  the  transfer,  notwithstanding  it  does 
not  upon  its  face  show  such  right. 

Same — Unreasonable  Conditions.'^ — A  condition  on  a  transfer  is- 
sued by  a  street  railway  company  that  "the  holder,  by  accepting, 
agrees  that,  should  any  controversy  arise  as  to  its  validity,  holder  \t,u 
pay  fare  and  call  at  company's  ofBce  for  correction,"  is  unreasonable 
:and  void. 

Same — ^Threatened  Expulsion. — A  threat  by  the  conductor  of  the 
second  car  to  expel  a  passenger  on  account  of  a  mistake  in  the  trans- 
fer slip  is  a  legal  wrong,  giving  the  passenger  a  right  of  action  against 
the  company,  notwithstanding  there  is  nothing  insulting  in  the  words 

♦For  the  authorities  in  this  series  on  the  subject  of  street  railway 
transfers,  see  foot-notes  appended  to  Virginia  P.  &  P.  Co.  v.  Com- 
monwealth (Va.),  18  R.  R.  R.  135,  41  Am.  &  Eng.  R,  Cas.,  N.  S.,  135; 
Reynolds  v.  Pacific  Elec.  Ry.  Co.  (Cal.),  17  R.  R.  R,  658,  40  Am.  & 
Eng.  R.  Cas.,  N.  S.,  658. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  of  con- 
ductors to  respect  explanations  of  passengers  as  to  cause  of  failure  to 
have  tickets  or  the  proper  tickets,  see  foot-notes  appended  to  Am- 
mons  V.  Southern  Ry.  Co.  (N.  Car.),  18  R.  R.  R.  340,  41  Am.  &  Eng. 
R.  Cas.,  N.  S.,  340. 
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or  manner  of  the  conductor,  further  than  a  mere  threat  to  expel 
might  be  deemed  an  insult. 

Same — Damage8.t — In  an  action  brought  to  recover  damages  for  a 
threat  to  expel  a  passenger  from  a  street  car,  who  presented  a  trans- 
fer to  the  conductor  which  was  defective  through  no  fault  of  the 
plaintiff,  but  who,  under  the  facts  of  the  case,  was  entitled  to  a  ride 
on  the  car,  the  measure  of  damage  is  not  limited  to  the  amount  paid 
to  prevent  ^n  expulsion,  but  general  damages  may  be  recovered  as 
for  an  inexcusable  trespass,  even  though  there  be  no  aggravating 
circumstances  connected  with  the  threat  of  expulsion. 

Trial — Instnictiona — Evidence  to  Sustain. — While  the  evidence  de- 
manded a  finding  in  favor  of  the  plaintiff  so  far  as  the  right  to  re- 
cover was  concerned,  the  erroneous  instruction  in  relation  to  the 
worldly  circumstances  of  the  parties  was  of  such  a  character  as  to  re- 
quire the  granting  of  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Atlanta;  A.  E.  Calhoun,  Jud^e. 

Action  by  C.  L.  Baker,  by  her  next  friend,  ag^ainst  the  Georg:ia 
Railway  &  Electric  Company.    Judgment  for  plaintiff.     Defend 
ant  brings  error.    Reversed. 

Mrs.  Baker  sued  the  street  railway  company  for  damages. 
The  petition  alleged  that  she  boarded  a  car  of  the  defendant  at 
Grant  Park,  in  the  city  of  Atlanta,  about  3 :30  p.  m. ;  that  she 
paid  her  fare  and  requested  of  the  conductor  a  transfer  to  the 
Marietta  Street  Line,  and  in  response  a  transfer  was  g^ven  to 
her  by  the  conductor.  On  arrival  at  the  transfer  point  established 
under  the  rules  of  the  company,  she  inquired  how  lon^  she 
would  have  to  wait  for  a  Marietta  Street  car,  and  the  conductor 
told  her  that  the  car  was  then  approaching  and  pointed  to  it 
The  plaintiff  alighted,  and  immediately  boarded  the  Marietta 
Street  car,  which  was  the  first  car  on  that  line  passings  after  her 
arrival.  The  conductor  of  this  car  approached  plaintiff,  and 
she  ^ave  to  him  the  transfer  slip  which  had  been  ^iven  to  her 
by  the  conductor  of  the  other  car.  The  conductor  refused  to 
honor  the  transfer,  and  demanded  that  she  pay  another  fare, 
threatening  to  eject  her  if  she  refused  to  do  so.  This  was  all 
done  in  an  insulting:  manner;  the  conductor  charging:  her  with 
having:  had  the  transfer  since  11  o'clock  a.  m.  The  bell  was  rung 
in  order  to  eject  her,  and  she  paid  to  the  conductor  a  fare.  He 
was  proceeding:  to  eject  her  at  the  time,  and  she  paid  the  fare 
under  protest.  The  car  was  filled  with  passeng[«rs,  and  the 
threats  of  the  conductor  that  he  would  eject  her  were  made  in  the 
presence  of  these  passeng^ers,  among:  whom  were  a  number  of 
her  acquaintances.     She  was  humiliated  and  mortified,  and  her 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liabilities 
of  carriers  of  passengers  for  insults  by  their  employees  and  the  dam- 
ages recoverable  therefor,  see  foot-notes  appended  to  Cincinnati,  etc, 
Ry.  Co.  V.  Harris  (Tenn.),  19  R.  R.  R.  762,  42  Am.  &  Eng.  R,  Cas., 
N.  S.,  762. 

For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
cover damages  for  mental  suffering  of  passenger  wrongfully  ejected, 
see  foot-notes  appended  to  Georgia  Ry.  &  Elec.  Co.  v.  Baker  (Ga.),. 
13  R.  R.  R.  259,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  259. 
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feelingfs  gfreatly  wounded.  The  petition  avers  that  it  was  the 
duty  of  the  defendant  to  carry  her  to  her  destination  on  Marietta 
street  without  extra  pay,  and  she  prays  for  damag;es,  actual, 
punitive,  and  vindictive.  Damag^es  were  laid  in  the  sum  of 
$1,500.  By  amendment,  a  copy  of  the  transfer  slip  is  exhibited 
tc  the  petition.  Upon  this  transfer  appears  the  following :  "This 
transfer  is  good  for  one  continuous  trip  on  the  route  punched, 
provided  it  is  presented  at  the  first  intersecting  point  by  the 
person  to  whom  originally  issued,  and  used  on  the  date  and  be- 
fore the  expiration  of  time  punched,  and  upon  first  car  passing 
transfer  point  for  route  shown,  and  is  otherwise  subject  to  the 
rules  of  the  company.  *  *  *  This  transfer  is  issued  upon 
further  condition,  and  holder  by  accepting  agrees,  that  should 
any  controversy  arise  as  to  its  validity,  holder  will  pay  fare  and 
call  at  company's  office  for  correction."  On  the  transfer  appears 
the  names  of  the  streets  on  which  the  lines  of  the  company  run. 
The  street  on  which  the  first  car  was  boarded  is  marked  by  a 
punch.  Marietta  street  is  not  so  marked,  but  there  is  a  punch 
mark  on  Magnolia  street.  The  punch  marks  indicate  11  o'clock 
as  the  hour  at  which  the  translfer  was  issued.  But  this  mark 
does  not  appear  in  the  column  headed  "A.  M.,"  or  in  the  column 
headed  "P.  M."  The  defendant  filed  an  answer,  in  which  it  ad- 
mitted some  of  the  allegations  of  the  petition  and  denied  others. 
The  defense  set  up  was  in  effect,  a  denial  of  liability,  on  the 
ground  that  the  transfer  did  not  upon  its  face  confer  the  right  to 
ride.  The  allegations  as  to  the  alleged  wrongful  conduct  of  the 
conductor  were  all  denied.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $60.  The  defendant  excepted  to  the  judg- 
ment refusing  a  new  trial. 

Rosser  &  Brandon  and  Walter  T.  Colquilt,  for  plaintiff  in 
error. 

O.  £.  &  M.  C.  Norton,  for  defendant  in  error. 

Cobb,  P.  J.  (after  stating  the  foregoing  facts).  It  is  conceded 
that  there  is  no  law  of  this  state,  and  no  valid  ordinance  of  the 
city  of  Atlanta,  requiring  street  railway  companies  to  issue  trans- 
fers to  passengers,  authorizing  them  to  ride  upon  a  car  other 
than  the  one  which  they  originally  board.  This  fact  being  con- 
ceded, the  argument  is  made  that  the  right  to  ride  upon  the 
second  car,  resulting  from  the  issuance  of  the  transfer,  is  a  mere 
gratuity.  This  is  not  true.  The  issuance  of  transfers  is  a  volun- 
tary act  on  the  part  of  the  company,  using  the  word  "voluntary" 
in  its  ordinary  sense.  The  company  is  not  bound  to  issue  trans- 
fers. It  is  under  no  obligation  to  transfer  the  passenger  to  any 
other  point  than  one  on  the  line  of  the  car  originally  boarded. 
But  when  the  company  voluntarily  and  without  any  compulsion 
adopts  the  custom  of  issuing  transfers  for  the  consideration  paid 
the  conductor  of  the  first  car,  it  binds  itself  by  a  contract  to  trans- 
port the  passenger  from  the  point  where  he  enters  the  car  to  a 
point  on  any  line  to  which,  under  the  custom  of  the  company,  it  is 
usual  to  issue  transfers.  In  the  absence  of  a  custom,  the  company 
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simply  sells  to  the  passenger,  for  the  fare  paid,  the  right  to  ride 
between  points  on  the  first  line.  Under  a  custom  of  issuing  trans- 
fers, the  offer  is  made  for  a  stated  consideration  to  transfer  the 
passenger  from  a  point  on  one  line  to  a  point  on  any  other  line 
embraced  within  the  custom.  When  the  passenger  pays  his  fare 
to  the  conductor  of  the  first  car  and  requests  a  transfer,  and  a 
transfer  is  delivered,  the  offer  arising  under  the  custom  is  ac- 
cepted, and  the  contract  becomes  complete,  and  the  one  fare  is 
the  consideration  for  the  transportation  of  the  entire  journey. 
The  company  does  not  contract  merely  for  the  journey  on  the 
first  line  and  donate  a  journey  on  the  second  line.  Some  com- 
panies will  issue  tickets  entitling  passengers  to  six  rides  for  25 
cents,  when  the  usual  fare  paid  is  5  cents  for  each  ride.  No  one 
would  seriously  contend  that  only  the  first  five  rides,  under  such 
circumstances,  were  paid  for,  and  the  sixth  was  a  mere  donation. 
The  company  is  in  the  business  of  selling  rides.  It  may  fix  the 
amount  which  shall  be  paid  for  a  ride  upon  either  one  or  more 
cars.  When  this  amount  is  paid,  the  passenger  is  a  purchaser  of 
a  ride  between  the  points  covered  by  the  contract.  This  is  true, 
whether,  as  an  original  proposition,  the  passenger  could  demand 
a  right  to  ride  between  these  points  for  the  amount  paid  or  not. 
The  position  that  the  transferred  passenger  is  receiving  a  mere 
gratuity  when  he  rides  upon  the  second  car  is  untenable. 

2.  Whether  the  transfer  slip  used  by  a  street  railway  company 
is  to  be  looked  to  as  conclusive  evidence  of  a  right  to  ride  on 
the  second  car,  and  whether  any  mistake  made  in  the  issuance 
of  the  transfer,  resulting  in  its  showing  upon  its  face  that  the 
right  to  ride  upon  the  second  car  does  not  exist,  is  a  question 
about  which  the  courts  are  not  agreed.  According  to  some  of 
the  decisions,  the  transfer  received  must  be  considered  as  con- 
clusive evidence  of  the  passenger's  right  to  ride,  although  it  may 
not  in  its  true  sense  express  or  evidence  the  contract  into  which 
the  passenger  enters.  These  decisions  hold  that,  if  the  transfer 
is  inaccurate,  the  expulsion  of  the  holder  upon  refusal  to  pay 
-  additional  fare  is  justified,  although  the  mistake  or  defect  is  due 
to  the  negligence  of  the  conductor  who  issued  the  transfer.  On 
the  other  hand,  there  are  numerous  cases  which  deny  the  transfer 
such  conclusive  force  and  dignity.  These  cases  rule  that  the 
passenger  has  a  right  to  rely  upon  the  acts  and  statement  of  the 
conductor  issuing  the  transfer,  and  if  he  is  expelled  from  the 
second  car  on  account  of  a  mistake  or  defect  in  the  transfer,  not- 
withstanding he  has  acted  in  good  faith  and  offered  a  reasonable 
explanation,  the  carrier  is  liable  in  damages  for  such  explusion. 
See  the  cases  cited  in  Hornesby  v.  Ga.  Ry.  &  Elec.  Co.,  120  Ga. 
913,  48  S.  E.  339,  and  in  the  note  to  that  case  in  1  Am.  &  Eng. 
Annotated  Cases,  392.  In  the  Hornesby  Case  it  was  held  that 
when  a  street  railway  company  voluntarily  offered  to  passengers 
the  right  to  a  transfer  from  one  of  its  cars  to  another,  to  con- 
tinue the  journey  without  the  payment  of  additional  fare,  it  was 
reasonable  to  require,  as  a  condition  precedent  to  the  exercise 
of  this  right,  that  the  passenger  should  tender  to  the  conductor 
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of  the  second  car  a  punched  transfer  ticket,  which  must  be  used 
within  the  time  indicated  by  punched  marks,  provided  a  car 
upon  which  the  passeng^er  could  be  conveniently  and  comforta- 
bly transported  passed  the  transfer  point  within  the  time  so 
limited.  The  question  now  before  us  was  not  directly  involved 
in  that  case.  Attention  was  then,  however,  called  to  the  conflict 
■of  authority  above  referred  to  on  the  question  now  under  con- 
sideration. We  think  that  our  rulings  in  reference  to  tickets  is- 
sued by  ordinary  railway  companies  are  more  in  line  with  those 
authorities  that  hold  that  the  transfer  slip  is  merely  evidence  of 
the  contract,  and  that  if  any  mistake  is  made  in  issuing  the  trans- 
fer, so  that  it  does  not  express  the  true  contract,  the  conductor 
of  the  second  car,  on  presentation  of  the  transfer  and  a  reasonable 
explanation  of  the  mistake  that  appears  on  the  slip,  would  at  his 
peril  decline  to  transport  the  passenger,  if,  as  a  matter  of  fact,  a 
proper  transfer  was  called  for  and  the  passenger  was  in  no  fault 
in  reference  to  the  matter.  And  we  think  this  is  the  true  rule. 
As  was  aptly  said  by  Caldwell,  J.,  in  O'Rourke  v.  Citizens*  Street 
Railway  Co.,  103  Tenn.  132,  52  S.  W.  872,  46  L.  R.  A.  614,  76 
Am.  St.  Rep.  639:  "It  is  the  contract,  and  not  the  ticket,  that 
gives  the  right  to  transportation.  The  ticket  is  but  an  evidence 
of  the  contract,  made  out  and  furnished  by  the  carrier;  and  if 
it  fail  to  disclose  the  true  contract,  tfie  fault  is  with  the  carrier, 
and  it  is  responsible  for  the  natural  consequences  of  the  variance. 
The  passenger  is  not  required  in  law,  nor  allowed  in  fact,  to  print 
or  write  or  stamp  the  ticket.  The  carrier  alone  has  that  right, 
and  the  passenger  is  authorized  to  believe  and  presume  that  it 
will  be  properly  exercised,  and  that  the  ticket,  when  delivered,  is 
a  faithful  expression  of  the  contract  as  made." 

In  the  case  just  quoted  from,  there  was  printed  on  the  trans- 
fer a  statement  requiring  the  passenger  to  examine  the  date, 
time,  and  direction,  and  see  that  the  transfer  was  correct.  There 
was  also  a  statement  that  the  passenger  accepting  the  transfer 
agreed  to  "read  and  be  bound  by  all  the  conditions  on  the  back" 
of  the  same,  "subject  to  the  rules  of  the  company.  These  condi- 
tions, so  far  as  they  required  the  passenger  to  reacj  the  transfer 
and  examine  the  date,  etc.,  were  held  to  be  unreasonable  for  two 
reasons :  In  the  first  place,  the  time  usually  occupied  in  making 
a  trip  on  street  cars  was  not  such  as  to  permit  a  compliance  with 
the  regulation ;  and,  in  the  second  place,  if  there  was  time  for  the 
purpose,  the  transfer  was  more  or  less  complicated  in  its  nature, 
and  an  inexperienced,  though  intelligent,  passenger,  who  hap- 
pened to  be  unacquainted  with  the  system  of  punch  marks,  names 
cf  streets,  etc.,  of  the  particular  company,  would  be  unable  to  as- 
certain whether  it  was  correctly  issued  or  not.  In  that  case  the 
transfer  was  of  such  a  character  that  even  an  intelligent  officer 
of  the  company,  who  testified  as  a  witness,  was  unable  to  explain 
the  system  to  the  satisfaction  of  the  trial  judge.  As  was  said  by 
Caldwell,  J.,  in  the  opinion :  "It  cannot  be  fair,  or  just,  or  rea- 
sonable, to  require  passengers,  in  the  hurry  of  rapid  street  car 
travel,  to  decipher  at  their  peril  a  check,  whose  meaning  so  in- 
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telligfent  a  judg^e  cannot  ascertain  by  careful  and  deliberate  in- 
spection." In  Laird  v.  Pittsburg^  Traction  Co.,  166  Pa.  4,  31 
Atl.  51,  a  similar  condition  on  a  transfer  check  was  under  con- 
sideration, and  it  was  said:  "If  that  is  intended  to  be  re^rded 
as  a  reasonable  regulation,  the  check  should  be  g^iven  to  the  pas- 
scngfer  before  he  leaves  the  car  a  sufficient  len^h  of  time  to 
afford  him  at  least  an  opportunity  of  reading  it,  and,  if  wrong, 
havinjgf  it  corrected."  The  contract  between  the  carrier  and  the 
passenger  is  made  by  the  offer  held  out  by  the  company,  although 
voluntary  on  its  part,  to  transport  the  passenger  on  two  lines. 
The  transfer  slip  is  mere  evidence  of  the  right  to  ride  upon  two 
lines,  and  if  there  has  been  in  fact  a  contract  between  the  passen- 
ger and  the  agent  of  the  company  in  charge  of  the  first  car,  the 
right  to  ride  upon  the  second  car  is  complete,  although  the  evi- 
dence of  the  right  is  defective.  We  are  aware  that  this  rule  may 
lav  the  carrier  open  to  imposition  in  some  cases.  But,  on  the 
other  hand,  a  contrarv  rule  would  impose  upon  the  traveling 
public,  and  especially  those  members  of  it  who  are  inexperienced 
and  uninformed,  a  serious  burden,  and  one  which  it  is  not  rea- 
sonable or  proper  that  they  should  be  compelled  to  carry.  It  is 
true  that  the  carrier  is  under  no  obligation  to  make  the  contract, 
but,  when  it  voluntarily  enters  into  one,  it  is  none  the  less  a  con- 
tract, and,  on  account  of  the  public  character  of  the  business  in 
which  it  is  engaged,  the  court  has  authority  to  determine  whether 
the  rules  and  regulations  adopted  by  it  in  reference  to  the  conduct 
of  its  business  as  a  carrier  of  passengers  are  reasonable  and 
proper.  If  what  is  contained  in  the  statements  on  the  transfer 
slip  were  embodied  in  an  express  contract,  based  upon  a  sufficient 
consideration,  it  may  be  that  the  courts  would  not  interfere. 

3.  It  is  said  that  there  is  a  condition  on  the  transfer  that,  if 
there  is  any  controversy  in  reference  to  the  same,  the  holder  will 
pay  fare  and  call  at  the  company's  office  for  correction.  There 
was  a  similar  condition  on  the  transfer  involved  in  the  case  de- 
cided by  the  Supreme  Court  of  Tennessee,  above  referred  to. 
In  reference  to  this  stipulation  the  court  said:  "This  condition 
is  unreasonable,  in  that  it  makes  the  conductor,  for  the  time,  the 
sole  judge  of  the  sufficiency  of  the  ticket,  and  requires  the  pas- 
senger to  pay  additional  fare,  though  his  ticket  may  be  refused 
without  sufficient  cause,  in  that  it  requires  the  wronged  passen- 
ger, who  so  pays,  to  apply  for  refund  at  the  office  of  the  com- 
pany, which  must  be  remote  from  the  houses  and  business  places 
of  most  passengers,  and  then  limits  the  amount  to  be  received  by 
such  person  to  that  wrongfully  enacted.  It  puts  all  of  the  burden 
of  the  'controversy'  upon  the  wronged  passenger,  and  none  upon 
the  wrongdoing  company,  and  thereby  makes  the  just  suffer  for 
the  unjust."  We  thoroughly  concur  in  this  view.  Counsel  in 
their  argument  say  that  the  decision  of  the  Supreme  Court  of 
Tennessee  which  we  have  followed  was  based  upon  a  statute  of 
that  state  requiring  a  street  railway  company  to  issue  transfers. 
There  is  no  reference  to  a  statute  in  the  opinion  of  the  court. 
In  addition  to  this,  none  of  the  reasoning  of  the  learned  judge 
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who  delivered  the  opinion  is  based  upon  any  statute,  and  the 
questions  seemed  to  have  been  solved  merely  by  the  application 
of  general  rules  of  law. 

4.  The  averments  of  the  petition  that  the  conductor  of  the 
second  car  refused  to  recog^nize  the  transfer  and  demanded  pay- 
ment of  a  second  fare,  and  threatened  to  eject  the  plaintiff,  in 
an  insulting^  manner,  were  not  sustained  by  the  proof.  The 
evidence,  however,  does  show  that  he  refused  to  accept  the 
transfer,  and  that  he  demanded  a  second  fare,  and  that  he  told  the 
plaintiff  that  if  she  did  not  pay  the  second  fare  he  would  be 
compelled  to  eject  her  from  the  car.  But  the  plaintiff  testified 
that  he  acted  in  a  gentlemanly  manner,  and  that  there  was 
nothing  insultingf,  either  in  his  words  or  in  his  conduct,  other 
than  such  an  insult  as  may  arise  from  a  simple  threat  to  eject. 
It  is  a  case,  therefore,  where  the  conductor  has  simply  complied 
with  \vhat  he  understood  to  be  the  rules  and  regulations  of  the 
company  by  which  he  was  employed.  In  complying  with  these 
rules,  although  he  might  have  had  the  manner  of  a  perfect 
gentleman,  and  used  language  which  would  be  proper  in  the 
most  polite  society,  still,  if  the  plaintiff  had  a  right  to  ride  upon 
the  car  and  was  threatened  with  expulsion,  no  matter  in  what 
words,  it  was  a  breach  of  the  duty  which  the  company  owed 
her  as  a  passenger,  and  gave  her  a  right  of  action  against  the 
company.  A  jury  would  have  been  compelled  to  find  that  the 
explanation  made  by  the  plaintiff  of  the  mistake  in  the  transfer 
was  reasonable,  and,  although  the  conductor  was  placed  in  an 
embarrassing  position,  under  the  law  he  was  compelled  to  choose 
between  two  alternatives,  and  if  he  made  a  mistake,  and  used  a 
threat  to  expel  a  passenger  who  had  a  right  to  ride  on  the  car, 
the  company  would  be  liable,  without  reference  to  the  manner 
in  which  he  made  the  threat  and  his  good  faith  in  the  matter. 

5.  There  are  some  decisions  which  hold  that  the  damages 
recoverable  for  an  expulsion  resulting  from  the  wrongful  re- 
fusal to  accept  a  transfer,  the  mistake  being  due  to  the  conductor 
of  the  initial  car,  are  compensatory  only.  Pine  v.  St.  Paul  City 
Ry.  Co.,  50  Minn.  144,  52  N.  W.  392,  16  L.  R.  A.  347;  Eddy  v, 
Syracuse  Rap.  Trans.  Co.,  50  App.  Div.  109,  63  N.  Y.  Supp.  645. 
In  Ohio  it  was  held  by  a  circuit  court  that  the  passenger's  re- 
covery was  limited  to  the  additional  fare  paid,  when  there  was  no 
aggravating  circumstances.  Carr  v.  Toledo  Trac.  Co.,  9  Ohio 
Cir.  Ct.  R.  281.  But  we  think  the  decision  by  the  Supreme 
Court  of  Pennsylvania  in  the  case  of  Laird  v,  Pittsburg  Trac. 
Co.,  166  Pa.  4,  31  Atl.  51,  takes  the  better  view  of  the  matter. 
It  was  there  held  that  in  such  a  case  the  damages  are  not  lim- 
ited merely  to  the  amount  sufficient  to  compensate  the  plaintiff 
for  the  trouble  and  delay  caused  by  the  conductor  of  the  com- 
pany and  the  expense  necessary  to  complete  his  journey,  but 
he  is  entitled  to  substantial  damages,  as  for  an  inexcusable 
tiespass.  In  that  case  there  was  a  request  to  instruct  the  jury 
that  the  damages  to  be  recovered  were  simply  those  resulting 
from   the   trouble  and  inconvenience   caused   by   the  expulsion 


796        Vol  20  R  R  R— Vol  43  Am  &  Kno  R  Cas,  N  S 

St.  Louis,  etc.,  R.  Co.  v.  White 

from  the  car.  In  commenting^  on  the  propriety  of  this  instruc- 
tion, Sterrett,  C.  J.,  well  says:  "To  sanction  such  a  measure 
of  damag^es  as  is  sug^g^ested  in  this  point  would  tend  to  en- 
courag^e  rather  than  prevent  the  commission  of  indig;nities  to 
which  no  well-behaved  passenger  in  a  public  conveyance  should 
be  subjected." 

6.  The  charge  of  the  court  was  in  effect  an  instruction  that 
the  plaintiff  was  entitled  to  recover.  There  would  have  been  no 
error  in  instructing  the  jury  in  terms  to  this  effect.  Under  the 
undisputed  facts  a  recovery  was  demanded,  and  the  only  ques- 
tion to  be  determined  was  the  amount  of  the  verdict.  In  the 
instructions  on  the  subject  of  damae:es  the  court  charg'ed:  "The 
worldly  circumstances  of  the  parties  and  all  the  attendant  facts 
are  to  be  weierhed."  This  charg^e  was  assigfned  as  error,  for  the 
reason  that  there  was  no  evidence  to  authorize  it.  There  was 
no  evidence  as  to  the  worldly  circumstances  of  the  parties.  While 
the  verdirt  is  not  lars:e,  and  possiblv  a  lareer  verdict,  as  a  re- 
covery of  gfeneral  damaeres.  would  be  permitted  to  stand,  still 
the  question  of  what  should  be  assessed  as  g^eneral  damagfes 
was  a  mattjer  for  determination  by  the  jury,  and  we  cannot 
undertake  to  sav  that  the  jury  was  not  misled  by  the  erroneous 
charee  into  griviner  a  lareer  amount  than  thev  in  their  iudsrment 
would  have  thoug^ht  sufficient  in  the  absence  of  such  an  in- 
struction. 

Judgment  reversed.  All  the  Justices  concur,  except  Fish, 
C.  J.,  absent. 


St.  Louis  &  S.  W.  R.  Co.  of  Texas  v.  White. 

(Supreme  Court  of  Texas,  Dec.  4, 1905.    On  Rehearing,  Dec.  21, 1905.) 

[89  S.  W.  Rep.  746.] 

Carriers — Station  Agents — ^Authority — Representation  as  to  Best 
Route.* — A  railroad  station  agent,  with  authority  to  sell  tickets  over 
its  line,  has  authority  to  furnish  information  to  persons  desiring  to 
purchase  tickets  over  the  road  he  represents  as  to  the  best  route  for 
the  intending  purchaser  to  travel  to  reach  his  destination,  rendering 
the  railroad  company  liable  for  all  damages  proximately  cansed  to 
such  purchaser  by  the  agent's  misdirection. 

Same — Damages — Extent  of  Liability.f— Plaintiff,  desiring  to  make 
a  journey  with  his  wife,  who  was  in  delicate  health,  inquired  of  de- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  implied  au- 
thority of  a  carrier's  freight  or  ticket  agents,  see  foot-notes  appended 
to  Gulf,  etc.,  Ry.  Co.  v.  Jackson  &  Edwards  (Tex.),  19  R.  R  R.  las, 
42  Am.  &  En^.  K.  Cas.,  N.  S.,  1*^5. 

For  the  authorities  in  this  series  on  the  subject  of  the^  responsibil- 
ity of  the  carrier  for  the  mistakes  or  negligence  of  its  ticket  asrents, 
see  foot-notes  appended  to  Geer  v,  Michigan  Cent.  R  Co.  (Mich.), 
19  R.  R.  R.  781,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  781;  Cincinnati,  etc, 
Ry.  Co.  V.  Harris  (Tenn.),  19  R.  R.  R.  762,  42  Am.  &  Eng.  R.  Cas., 
N.  S.,  762:  foot-notes  appended  to  Latour  v.  Southern  Ry.  (S.  Car.), 
18  R.  R.  R.  379.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  379. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  damages 
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fendant's  ticket  agent  as  to  the  best  route,  and  was  directed  to  take 
the  route  they  traveled,  for  which  the  agent  sold  pla^intiff  tickets. 
They  were  out  four  days  and  three  nights  and  made  four  changes, 
during  one  of  which  the  wife  was  injured  while  alighting  from  a  car. 
There  was  another  route  over  which  he  could  have  gone  and  reached 
the  destination  in  much  less  time  and  with  less  changes.  Held,  that 
plaintiff  was  entitled  to  recover  against  defendant  compensation  for 
any  injury  resulting  to  his  wife  from  any  negligence  of  defendant  on 
its  own  line,  and  on  account  of  her  having  to  make  a  greater  number 
of  changes  of  trains  than  she  would  have  otherwise  been  compelled 
to  have  made,  and  for  any  injury  she  sustained  in  necessarily  being 
on  the  way  longer  than  if  she  had  taken  the  other  route,  excluding 
any  delays  that  may  have  occurred  from  a  failure  of  the  trains  over 
other  railroads  to  be  run  on  schedule  time. 

Same — Connecting  Carrierft-;-Delay4 — ^Where,  in  a  suit  for  injuries 
to  a  passenger,  plaintiff  claimed  that  by  the  misrepresentation 
as  to  the  best  route  made  by  defendant's  agent  plaintiff  and  his 
family  were  caused  to  go  in  a  wrong  direction  on  defendant's  rail- 
road, which  necessarily  caused  them  delay  and  inconvenience, 
to  the  injury  of  his  wife,  defendant  company  was  not  liable  for 
delays  on  other  connecting  roads  over  which  plaintiff  traveled  to  his 
destination,  in  the  absence  of  proof  that  such  delays  were  not  caused 
by  failure  of  such  connecting  carriers  to  run  their  trains  on  time  or 
by  other  negligence  on  their  p4>rt 

Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  J.  F.  White  ag^ainst  the  St.  Louis  &  Southwestern 
Railroad  Company  of  Texas.  From  a  judgment  in  favor  of 
plaintiff,  affirmed  by  the  Court  of  Civil  Appeals  (86  S.  W.  71), 
defendant  brings  error.     Reversed. 

Glass,  Estes  &  King,  for  plaintiff  in  error. 
H,  W.  Vaughan,  for  defendant  in  error. 

Brown,  J.  In  February,  1902,  J.  F.  White,  with  his  wife  and 
two  children,  resided  in  Bowie  county,  Tex.,  near  Maude,  a 
station  on  the  railroad  of  the  plaintiff  in  error.  There  was  no 
other  railroad  at  that  place.  Desiring  to  remove  with  his  family 
to  Jasper  county,  Tex.,  near  Kirbyville,  White  applied  to  the 
agent  of  the  plaintiff  in  error  for  information  as  to  the  best 
route,  telling  him  at  the  time  that  his  wife  was  pregnant  and  in 
delicate  health,  and  he  wished  that  way  which  would  consume 
the  least  time  and  require  the  fewest  number  of  changes.  The 
agent  told  White  that  the  best  route  was  by  Tyler  and  Lufkin. 
The  plaintiff  in  error  operated  the  road  from  Maude  to  Lufkin. 
The  agent  told  White  that  he  would  have  to  change  cars  at 
Tyler,  but  that  it  would  only  be  to  go  from  one  train  to  the 
other;  that  he  would  make  connection  at  Tyler,  and  reach 
Lufkin  in  the  evening  of  the  first  day,  where  he  would  have 

recoverable  for  failure  to  carry,  or  delay  in  carrying,  a  passenger, 
see  foot-notes  appended  to  Ammons  v.  Southern  Ry.  Co.  (N.  Car.), 
19  R.  R.  R.  724,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  724;  foot-notes  ap- 
pended to  Elliott  V.  Southern  Pac.  Co.  (Cal),  18  R.  R.  R.  52,  41  Am. 
&  Eng.  R.  Cas.,  N.  S.,  52. 

tSee  foot-notes  appended  to  Pennsylvania  Co.  v.  Loftis  (Ohio),  15 
R,  R.  R.  850,  38  Am.  &  Eng.  R.  Cas..  N.  S.,  850. 
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tc  remain  ovemig^ht,  but  would  get  a  train  the  next  momii^ 
which  would  take  him  direct  to  Kirbyville.  From  Maude  to 
Lufkin  is  about  200  miles,  and  from  Maude  to  Texarkana  is 
18  miles.  Going:  by  Lufkin  the  plaintiff  in  error  carried  White 
and  family  about  180  miles  more  than  it  would  if  they  had 
been  routed  by  Texarkana.  The  agent  did  not  tell  White  of  a 
route  that  he  might  have  gone  by  way  of  Texarkana  over  the 
plaintiff  in  error's  road  and  thence  over  the  Texarkana  &  Ft. 
Smith  and  Kansas  City  Southern  Railway  to  Beaumont,  where 
he  would  take  the  Sante  Fe  direct  to  Kirbyville.  By  the  latter 
route  he  would  have  left  home  in  the  morning  at  5  o'clock, 
arriving  at  Beaumont  that  night,  where  he  would  have  stopped 
over  for  the  night,  going  on  the  next  day  and  arriving  at  Kirby- 
ville near  noon  of  the  second  day.  On  the  day  that  plaintiff  was 
leaving  Bowie  county  for  his  new  home,  he  called  upon  the  agent 
of  the  railroad  company  at  Maude  again,  and,  before  purchasing 
a  ticket,  asked  him  if  he  was  sure  that  the  route  by  Tyler  and 
Lufkin  was  the  best  route,  repeating  to  him  the  reasons  which 
caused  him  to  be  anxious  to  secure  the  shortest  and  best  way. 
The  agent  again  assured  him  that  the  route  that  he  had  sug- 
gested was  the  best,  and  under  this  assurance  the  plaintiff 
purchased  tickets  for  himself  and  his  wife  from  Maude  to  Lufkin 
and  took  the  train  of  the  plaintiff  in  error  at  Maude  by  which 
he  was  carried  to  Tyler;  but  the  train  was  late,  and  when  they 
arrived  there  the  train  for  Lufkin  had  departed  and  plaintiff 
and  his  wife  were  compelled  to  remain  in  Tyler  all  night  and 
until  the  next  day  about  2  o'clock,  at  which  time  he  got  a  train 
from  Tyler  to  Lufkin,  and  arrived  at  the  latter  place  after  dark, 
about  7:15  p.  m.  Remaining  over  at  Lufkin  until  about  4  o'clock 
a  m.  of  the  next  Jay,  plaintiff  with  his  family  got  a  train  on 
the  Houston,  East  &  West  Texas  road  to  Cleveland,  and,  arriv- 
ing there  at  10  o'clock  a.  m.  they  had  to  remain  over  until  about 
9  o'clock  p.  m.,  at  which  time  they  took  a  train  from  Cleveland 
to  Silsbee  Junction  on  the  Santa  Fe  road,  where  they  arrived 
at  about  2  o'clock  a.  m.  and  remained  there  until  about  7  o'clock 
in  the  morning,  when  they  boarded  the  Santa  Fe  train  which  ran 
from  Beaumont  to  Kirbyville,  reaching  the  latter  place  near 
noon.  Plaintiff  and  family  were  out  four  days  and  three  nights 
and  made  four  changes,  whereas,  if  they  had  gone  by  Tex- 
arkana, there  would  have  been  two  changes,  and  they  would 
have  been  one  night  and  one  day  and  a  half  on  the  way.  On  the 
way  from  Tyler  to  Lufkin  the  cars  in  which  the  plaintiff  and  his 
wife  were  riding  were  not  heated,  but  were,  as  expressed  by  the 
witness,  ver>^  cool,  and  Mrs.  White  complained  of  being  cool. 
On  this  trip  she  contracted  a  cold  from  which  she  afterwards 
suffered.  On  arriving  at  Lufkin  the  plaintiff  and  his  wife  had 
to  disembark  in  the  night,  there  being  no  lights  at  the  depot,  and 
thev  could  not  see  where  to  step  in  getting  off  the  car.  Mr. 
White  had  the  two  children  in  his  arms,  was  carrying  a  grip, 
and  could  not  assist  his  wife  in  alighting.  There  was  no  stool 
on  which  to  step  in  getting  down  from  the  steps  of  the  cars. 
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and  no  conductor  nor  brakeman  at  the  place  to  assist  Mrs. 
White,  so  that  in  alig^hting  she  had  to  make  a  long:  step  down, 
and  in  doin^  so  she  was  injured,  which  she  felt  at  the  time,  and 
01  which  she  then  complained.  Mrs.  White  suffered  from  this 
injury  from  that  time  on  until  she  arrived  at  her  father's  house 
and  subsequently.  Mrs.  White's  father  and  mother,  who  lived 
in  the  country  four  miles  from  Kirbyville,  came  with  a  wa^on 
to  meet  them  and  carried  the  family  out  to  the  country  home. 
As  soon  as  she  arrived  there  Mrs.  White  went  to  bed.  She  was 
suffering;  from  the  injury  received  at  Lufkin,  and  from  the  cold 
she  had  contracted.  She  was  in  bed  seven  weeks,  during;  which 
time  the  child  was  born  dead.  Mrs.  White  continued  to  suffer, 
and  has  since  then  suffered  from  falling:  of  the  womb,  which 
she  never  had  before.  She  still  suffers  from  that  trouble.  She 
had  been  before  this  trip  a  strong:  and  healthy  woman,  able  to 
do  her  housework  and  attend  to  all  the  business  of  a  housewife. 
Since  that  time  she  has  not  been  as  strong:  as  she  was  before  her 
mjury. 

As  the  honorable  Court  of  Civil  Appeals  did  not  file  any  find- 
ing:s  of  fact,  we  have  been  under  the  necessity  of  examining:  the 
statement  of  facts  and  making:  the  foreg:oing:  statement  for  the 
purpose  of  determining:  whether  there  was  error  in  the  ruling:s 
of  the  court  as  complained  of.  The  statement  presents  the  con- 
clusions most  favorable  to  the  plaintiff,  under  the  facts  proved, 
which  is  the  view  that  this  court  must  take  of  the  evidence. 
The  application  for  writ  of  error  presents  the  following:  propo- 
sitions: First.  That  the  plaintiff  in  error  should  not  be  held 
liable  for  the  misrepresentations  made  by  its  ag:ent  Smith  to 
White  concerning:  the  route  which  the  latter  should  take  to 
Kirbyville.  Second.  That  the  trial  court  erred  in  the  third  para- 
graph of  its  charg:jE  to  the  jury,  because  it  authorized  the  jury 
tf)  assess  damag:es  in  favor  of  White  ag:ainst  this  railroad  com- 
pany for  delays,  inconveniences,  and  injuries  that  occurred  upon 
other  lines  of  railroad  throug:h  the  failure  of  other  railroad 
companies  to  run  their  trains  on  schedule  time. 

When  a  railroad  company  authorizes  an  ag:ent  to  sell  tickets 
over  its  line,  such  ag:ent  has  authority,  and  it  is  his  duty,  upon 
application  made  to  him,  to  furnish  information  to  persons  de- 
siring: to  purchase  tickets  over  the  road  he  represents  as  to  the 
proper  trains  upon  which  to  travel,  and  whether  such  trains  will 
stop  at  the  station  to  which  the  ticket  is  sold,  and  other  like 
information  reg:arding:  the  use  of  the  ticket.  Burnham  r.  G.  T. 
Ry.  Co.,  63  Me.  302,  18  Am.  Rep.  220;  Central  Rv.  Co.  v. 
Roberts,  91  Ga.  513,  18  S.  E.  315;  Alabama  G.  So.  Ry.  Co.  v, 
Heddleston,  82  Ala.  218,  3  South.  53 ;  Lake  Shore  &  M.  S.  Rv. 
Co.  V.  Pierce,  47  Mich.  277,  11  N.  W.  157;  G.  C.  &  S.  F.  RV. 
Co.  V.  Moorman  (Tex.  Civ.  App.)  46  S.  W.  662;  T.  &  P.  Ry. 
Co.  V,  Armstrong:,  93  Tex.  31,  51  S.  W.  835;  Id.  (Tex.  Civ. 
App.)  53  S.  W.  1119.  If  at  the  time  he  sold  the  tickets  the 
ag:ent  represented  to  White  that  the  best  route  to  Kirbyville  was 
by  way  of  Tyler  and  Lufkin  over  the  road  of  this  company, 
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when  in  fact  there  was  a  better  and  more  convenient  route  over 
the  road  of  the  said  company  by  Texarkana,  then  the  plaintiff 
in  error  should  be  held  responsible  for  all  damag^es  which  were 
proximately  caused  by  the  misdirection  of  the  agent.  It  was 
the  duty  of  White  to  inform  himself  as  to  the  best  route  to  be 
taken  by  him  from  Maude  to  Kirbyville,  which  sug^gests  the 
reciprocal  obli^tion  on  part  of  the  railroad  company  to  furnish 
the  information,  and  the  circumstances  would  naturally  sugg^est 
to  the  passenger  to  inquire  of  the  person  who  sold  the  ticket  to 
him. 

In  the  case  of  Bumham  v.  Railway  Company,  above  cited, 
the  court,  in  discussing  the  duty  of  the  purchaser  of  a  ticket  to 
inform  himself  as  to  the  running  of  trains  to  his  destination, 
said:  "To  whom  shall  he  go  to  obtain  it?  To  whom  can  he 
go,  but  to  the  person  appointed  by  the  company  for  the  purpose 
of  giving  such  information,  and  soiling  the  proper  ticket?"  The 
court  held  in  that  case  that  the  statements  of  the  ticket  agent 
bound  his  principal,  although  the  company  claimed  that  he  was 
not  authorized  to  make  such  statement.  In  Lake  Shore  &  Mich. 
S.  Ry.  Co.  V,  Pierce,  above  cited,  in  discussing  the  right  of  the 
purchaser  to  rely  upon  the  statements  of  the  agent,  the  court 
said:  "It  is  the  business  of  the  agents  who  contract  with  pas- 
sengers for  their  fare  to  have  the  means  of  directing  them  safely, 
and  such  an  agent  is  universally  resorted  to  for  such  informa- 
tion by  strangers  who  have  occasion  to  obtain  such  guidance. 
When,  as  in  this  case,  the  attention  of  the  agent  was  distinctly 
called  to  the  desire  of  Pierce  to  know  what  traiijs  he  could  rely 
on  to  bring  him  to  Batavia  in  season  for  his  purposes,  we  think 
he  had  a  right  to  rely  on  the  correctness  of  the  information 
received,  and  to  act  on  it  at  least  until  informed  to  the  contrary." 
In  Railway  Company  v,  Moorman,  before  cited,  the  facts  in 
brief  were  that,  at  the  station  of  Moody  on  the  line  of  the  Gulf, 
Colorado  &  Santa  Fe  Railroad,  the  agent  habitually  permitted 
the  porter.  Brown,  to  sell  tickets  in  the  office  for  such  length 
of  time  that  the  court  said  the  railroad  company  was  charged 
with  notice  of  the  fact.  A  passenger  applied  for  a  ticket  iO 
Temple  and  return,  and  inquired  if  he  could  return  on  the  night 
train  on  that  ticket.  Brown  sold  the  ticket  and  told  the  pur- 
chaser he  could  go  on  the  ticket  to  Temple  and  return  on  the 
night  train,  which  would  stop  and  let  him  off  at  Moody.  The 
passenger  went  from  Moody  to  Temple,  and,  on  his  return  trip^ 
on  the  night  train,  the  conductor  refused  to  stop  at  Moody  to 
permit  him  to  get  off  and  carried  him  beyond  his  destination  to 
McGregor.  The  Court  of  Civil  Appeals,  speaking  through  Chief 
Justice  Fisher,  held  that  the  railroad  company  was  bound  by  the 
statements  of  the  person  who  sold  the  ticket,  and  affirmed  a 
judgment  for  damages  against  the  railroad  company. 

In  Railway  Company  zk  Armstrong,  cited  above,  the  facts 
were  very  similar  to  this  case.  We  will  not  recite  the  facts,  but 
it  is  sufficient  to  state  that  the  agent  of  the  Texas  &  Pacific  Rail- 
road Company  at  Paris,  Tex.,  upon  application  of  a  man  to  buv 


Vol,  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S        801 

St.  Loais,  etc.,  R.  Co.  v.  White 

a  ticket  for  his  sister  to  a  station  named  Tucker  in  the  Indian 
Territory,  undertook  by  examination  of  the  maps  to  determine 
what  was  the  best  route  for  the  passenger  to  take  in  order  to 
reach  Tucker.  The  ag^ent  sold  a  ticket  from  Paris  over  that  road 
to  Whitesboro,  thence  over  the  Missouri,  Kansas  &  Texas  Rail- 
road to  Henrietta,  thence  by  the  Ft.  Worth  &  Denver  City  Rail- 
road to  a  station  called  Newland  in  Hall  county,  Tex.  The 
proper  route  for  the  passenger  to  go  was  the  same  as  far  as 
Gainesville,  thence  north  on  the  Gulf,  Colorado  &  Santa  Fe 
Railroad  and  Atchison,  Topeka  &  Santa  Fe  Railroad  to  Win- 
field,  Kan.,  and  thence  to  Tucker  by  the  last  road.  Mrs. 
Armstrong  with  her  children  went  as  far  as  Henrietta,  and, 
discovering  that  she  was  on  the  wrong  road,  stopped  and  was 
compelled  to  remain  there  for  several  days  to  get  her  ticket 
corrected,  during  which  time  she  was  greatly  inconvenienced  and 
suffered  mental  anguish.  The  case  as  presented  in  93  Tex.,  51 
S.  W.,  above  cited,  does  not  raise  the  question  that  we  are  now 
discussing.  It  was  submitted  to  this  court  on  certified  question, 
but  we  refer  to  it  for  the  facts.  The  railroad  company  claimed, 
as  in  this  case,  that  the  agent  had  no  authority  to  direct  the  pas- 
senger in  the  selection  of  the  route,  but  the  Court  of  Civil  Ap- 
peals for  the  Third  District  decided  the  case  adversely  to  that 
claim,  holding  that  the  railroad  company  was  liable  for  the  mis- 
statements and  misrepresentations  of  its  agent  in  selling  the 
ticket.  The  case  is  reported  in  53  S.  W.  1119.  The  railroad 
company  made  application  to  this  court  for  a  writ  of  error,  upon 
the  ground  of  its  nonliability  for  the  statements  and  misrepre- 
sentations of  its  agent,  which  application  was  refused.  In  that 
case  the  agent  sold  the  ticket  over  the  connecting  lines,  which 
distinguishes  that  from  this  case;  but  that  case  is  authority  for 
holding  the  railroad  company  liable  for  misrepresentations  of  its 
agent  as  to  its  own  line. 

Assuming  that  the  facts  stated  are  true,  we  hold  that  White 
is  entitled  to  recover  from  the  railroad  company  compensation 
for  any  injury  that  may  have  resulted  to  his  wife  from  any  neg- 
ligence of  defendant  on  its  own  line,  and  for  any  injury  she  may 
have  suffered  on  account  of  having  to  make  a  greater  number  of 
changes  of  trains  than  would  have  been  required  to  be  made 
if  she  had  gone  by  Texarkana;  also  for  any  injury  that  Mrs. 
White  sustained  from  being  necessarily  on  the  way  longer  than 
she  would  have  been  if  she  had  gone  the  Texarkana  route, 
excluding  any  delay  which  may  have  occurred  from  a  failure 
of  the  trains  over  other  railroads  to  be  run  on  their  schedule 
time. 

In  the  third  paragraph  of  the  charge  the  trial  court  grouped 
and  submitted  to  the  jury,  to  be  determined  by  them,  the  facts 
claimed  by  the  plaintiff  to  have  been  established  by  the  evi- 
dence, and  charged  the  jury  that,  if  they  found  the  facts  so 
grouped  to  be  true,  "and  if  you  further  believe  from  the  evidence 
that  the  plaintiff's  wife,  Mrs.  E.  E.  White,  was  injured,  and 
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that  her  injuries  were  directly  caused  by  reason  of  the  fact  that 
she  made  the  trip  over  the  route  by  way  of  Tyler  and  Lufkin, 
and  that  she  would  not  have  received  such  injuries  if  she  had 
gfone  the  route  by  way  of  Texarkana,  then  you  will  find  for  the 
plaintiff  on  this  particular  charge  of  neg^ligence."  The  terms  of 
the  chargfe  embrace  all  of  the  delays,  inconveniences,  and  in- 
juries which  occurred  to  Mrs.  White  between  Lufkin  and  Kirby- 
ville,  without  regard  to  the  negligence  of  those  carriers  which 
transported  her  between  those  points.  The  effect  of  the  charge 
is  to  make  the  plaintiff  in  error  responsible  for  whatever  oc- 
curred upon  those  roads  the  same  as  if  they  had  been  operated 
by  this  company.  The  plaintiff's  cause  of  action  rested  upon 
the  proposition  that,  by  the  misrepresentations  of  the  agent  at 
Maude,  plaintiff  and  his  family  were  caused  to  go  in  a  wrong 
direction  on  the  railroad  of  the  plaintiff  in  error,  which  placed 
them  in  a  position  that  necessarily  caused  them  delays  and  in- 
convenience to  the  detriment  of  his  wife;  and,  to  hold  the  St 
Louis  &  Southwestern  Railroad  Company  liable  for  delays  on 
other  roads,  the  plaintiff  must  prove  that  such  delays  were  not 
caused  by  failure  of  such  other  roads  to  run  their  trains  on  time 
nor  by  other  negligence  of  said  railroad  companies. 

It  was  error  to  give  the  charge  complained  of,  for  which  the 
judgments  of  the  district  court  and  Court  of  Civil  Appeals  are 
reversed,  and  the  cause  is  remanded. 

On  Motion  for  Rehearing. 

Counsel  for  the  railroad  company  suggest  that  the  opinion  in 
this  case  is  susceptible  of  the  construction  that  this  court  holds 
that  a  ticket  agent  of  a  railroad  company  is  required  to  give 
information  concerning  the  route  to  be  taken  by  a  passenger 
beyond  the  line  of  the  road  for  which  he  is  agent.  We  think 
the  opinion  is  not  fairly  susceptible  of  that  interpretation;  but, 
to  avoid  any  misunderstanding,  we  will  state  that  the  authorita- 
tive scope  of  the  opinion  is  confined  to  the  conclusion  that  it  is 
within  the  scope  of  the  authority  of  one  who  sells  tickets  for  a 
railroad  company  to  give  information  to  persons  purchasing 
tickets  concerning  the  route  to  be  traveled  in  using  the  ticket, 
and,  when  an  agent  undertakes  to  give  such  information,  his 
principal  will  be  responsible  if  he  should  mislead  the  passenger 
to  his  injury.  The  question  of  liability  of  a  railroad  company 
for  failure  of  its  agent  to  give  such  information  on  request  is 
not  passed  upon.    It  was  not  in  the  case. 

The  motion  for  rehearing  is  overruled. 
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(Circuit  Court  of  Appeals,  Ninth  Circuit,  March  19,  1906.) 

[144  Fed.  Rep.  348.] 

Courts — Federal  Courts — Rules  of  Decision. — In  an  action  by  a  pas- 
senger, for  injuries  sustained  by  the  alleged  negligence  of  a  carrier, 
the  Circuit  Court  of  Appeals  is  governed  by  the  law  as  declared  by 
the  United  States  Supreme  Court  with  reference  to  th€  measure  of 
care  required  of  the  carrier. 

Gamers — Injuries  to  Passengers — Burden  of  Proof — Res  Ipsa  Loqui- 
tur.*— In  an  action  against  a  carrier  for  injuries  to  a  passenger,  the 
happening  of  the  injurious  accident  establishes  a  prima  facie  case  of 
negligence  on  the  part  of  the  carrier  and  the  passenger  being  in  the 
exercise  of  due  care,  the  burden  resis  on  the  carrier  to  show  that  its 
whole  duty  was  performed,  and  that  the  injury  was  unavoidable  by 
human  foresight. 

Damages — ^Instructions. — In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  an  instruction  that  if  plaintiff  received  the  injuries 
complained  of  by  reason  of  defendant's  negligence  alleged,  and  at  the 
time  of  such  injury  plaintiff  had  been  suffering  from  some  disease, 
and  the  injuries  hastened  the  development  of  the  disease,  and 
thereby,  without  plaintiff's  fault,  his  present  condition  resulted 
from  such  injury,  then  he  was  entitled  to  recover  such  damages  as  the 
jury  determined  he  had  sustained  from  the  injury,  clearly  limited 
plaintiff's  recovery  to  the  injuries  he  sustained  by  reason  of , defend- 
ant's negligence,  and  was  therefore  proper. 

Writ  of  Error — Review — Damages — £xcessiveness. — In  an  action  in 
the  federal  courts  for  personal  injuries,  the  excessiveness  of  the  dam- 
ages awarded  can  be  reviewed  only  on  a  motion  for  a  new  trial  in  the 
trial  court,  and  not  on  a  writ  of  error. 

Evidence — Newspapers. — ^Where,  in  an  action  for  injuries  to  a  pas- 
senger defendant  claimed  that  the  accident  resulted  from  a  cloud 
burst  which  was  an  act  of  God,  and  a  witness  who  testified  concern- 
ing the  cloud  burst  stated  that  the  editor  of  a  newspaper  had  inter- 
viewed him  concerning  it,  and  had  afterwards  published  an  account 
of  the  interview,  such  proof  did  not  authorize  the  introduction  of  the 
newspaper  account  in  evidence. 

Carriers — ^Who  Are  Passengers — Mail  Clerks.t-~^A  mail  clerk  while 
serving  the  United  States  on  board  a  passenger  train  is  to  be  regarded 
as  a  passenger. 

♦See  foot-notes  appended  to  Gr^f  v.  West  Jersey  &  S.  R.  Co. 
(N.  J.),  19  R.  R.  R.  796,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  796;  Kansas 
City,  etc.,  R.  Co.  v.  Nichols  (MissJ,  19  R.  R.  R.  330,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  330;  Firebaugh  v.  Seattle  Elec.  Co.  (Wash.),  19  R.  R. 
R.  107,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  107;  Omaha  St.  Ry.  Co.  v. 
Boesen  (Neb.),  19  R.  R.  R.  100,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  100; 
Louisville  &  N.  R.  Co.  v.  Board  (Ky.),  19  R.  R.  R.  51,  42  Am.  &  Eng. 
R.  Cas.,  N.  S.,  51;  foot-notes  appended  to  Tiborsky  v.  Chicago,  etc., 
Ry.  Co.  (Wis.),  18  R.  R.  R.  131,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  131; 
Williams  v.  Spokane,  etc.,  Ry.  Co.  (Wash.),  18  R.  R.  R.  278,  41  Am. 
Eng.  R.  Cas.,  N.  S.,  278. 

fFor  the  authorities  in  this  series  on  the  question  who  are,  and  are 
not,  passengers,  see  foot-note  appended  to  Conroy  v.  Boston  Elev. 
Ry.  Co.  (Mass.),  19  R.  R.  R.  384,  42  Am.  &  Eng.  R  Cas.,  N.  S.,  384; 
Robertson  v.  Boston  &  N.  St.  Ry.  Co.  (Mass.),  19  R  R.  R.  123,  42 
Am.  iSc  Eng.  R.  Cas.,  N.  S.,  123;  Chicago  Union  Traction  Co.  v, 
O'Brien  (III),  19  R.  R.  R.  95,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  95;  Mc- 
Donald V,  Central  R.  Co.  (N.  J.),  19  R.  R.  R.  58,  42  Am.  &  Eng.  R. 
Cas.,  N.  S.,  58;  foot-notes  appended  to  Chicago  &  A.  R.  Co.  v.  Walker 
(111.),  18  R.  R.  R.  596,  41  Am.  &  Eng.  R  Cas.,  N.  S.,  596;  Illinois 
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Evidence — Examuiation    of   Experts— Reference  to   Antfaoiities4 — 

Where,  in  an  action  for  injuries  to  a  passenger,  a  witness  testified 
that  he  had  been  a  life  insurance  agent  for  11  or  12  years,  was  famil- 
iar with  the  standard  life  tables  and  that  the  American  experience 
tables  were  the  ones  most  commonly  used  in  the  United  States,  he 
was  properly  permitted  to  testify  that  according  to  those  tables 
plaintiff's  expectancy  was  29.62  years. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California. 
See  136  Fed.  592. 

This  action  ^rew  out  of  the  same  railroad  accident  that  was 
under  consideration  in  the  case  of  Southern  Pacific  Company  v. 
Schuyler,  135  Fed.  1015,  68  C.  C.  A.  409.  James  C.  Cavin  was, 
as  was  Schuyler,  a  mail  clerk  on  board  the  train  at  the  time  of 
the  accident,  and  received  severe  injuries  in  the  wreck,  for 
which  he  sued  the  railroad  company  for  $40,000  damag^es,  se- 
curing a  verdict  and  judgment  in  the  court  below  for  $15,000. 
After  the  case  was  broug^ht  here,  Cavin  died.  His  widow  was 
appointed  administratrix  of  his  estate,  and  as  such  was  duly 
substituted  as  the  defendant  in  error. 

In  his  complaint  Cavin  alleg^ed  that  at  the  time  he  received 
the  injuries  in  question  he  was  a  young,  able-bodied,  well-pre- 
served, and  healthy  man,  was  then  earning  $1,400  a  year,  and 
that  his  then  life  expectancy  and  period  of  such  earning  was  30 
years.  He  alleged  that  by  the  derailment  of  the  train  on  which 
he  was  at  the  time  working  as  a  United  States  mail  clerk,  and 
which  he  charged  was  caused  by  various  alleged  negligent  acts 
^nd  omissions  of  the  railroad  company,  he  was  instantly  rendered 
unconscious,  and  that  these  were  his  injuries:  "His  eyelid  cut 
and  the  sight  permanently  injured ;  received  a  severe  cut  under 
the  chin;  left  arm  cut  to  the  wrist  from  a  point  half  way  be- 
tween the  elbow  and  wrist ;  received  injuries  on  the  back,  and  to 
the  spinal  column,  causing  a  partial  paralysis  of  the  lower  limbs : 
received  internal  injuries,  seriously  and  permanently,  injuriously 
affecting  the  lungs;  by  said  injuries  plaintiff  has  suffered  great 
physical  pain  and  mental  anguish,  without  any  fault  or  neglect 
on  his  part,  but  solely  through  the  negligence  and  want  of  care 
of  said  defendant." 

The  answer  of  the  defendant  company  to  the  complaint  denied 
all  of  its  allegations  of  negligence,  and  the  extent  of  the  plaintiff's 
injuries,  and  set  up  in  defense  that  the  accident  in  which  Cavin 
was  injured  was  the  result  of  an  unprecedented  flood,  and  that 

Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R.  R.  R.  531,  41  Am.  &  Eng.  R. 
Cas.,  N.  S.,  531. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  admissibil- 
ity of  life  tables  in  evidence  in  personal  injury  cases,  see  foot-notes 
appended  to  Illinois  Cent.  R.  Co.  v.  Cane's  Adra'x  (Ky.),  19  R.  R.  R, 
823,  42  Am.  &  Eng.  R.~Cas.,  N.  S.,  823;  McGregor  v.  Rhode  Island 
Co.  (R.  I.),  19  R.  R.  R.  510,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  510;  foot- 
notes appended  to  Illinois  Cent.  R.  Co.  v.  Houchins  (Ky.),  18  R.  R. 
R.  850,  41  Am.  &  Eng.  R.  Cas.,  N.  S..  850. 
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in  all  particulars  it  had  exercised  the  greatest  care,  prudence, 
and  foresigfht. 

The  evidence  in  the  case  in  respect  to  the  cause  and  circum- 
stances of  the  accident,  is  substantially  the  same  as  it  was  in  the 
Schulyer  Case,  where  they  are  detailed  as  follows :   "The  defend- 
ant in  error  was  a  mail  clerk  on  a  railroad  train  which  was 
ditched  near  Mill  City  by  the  washing  out  of  a  fill  or  embank- 
ment.   The  embankment  was  about  150  feet  long,  24  feet  high, 
and  16  feet  wide  at  the  roadbed,  and  sloped  gradually  downward 
and  away.    It  was  constructed  at  a  point  where  a  ravine  or  dry 
wash  comes  down  to  the  railroad.    A  culvert  three  feet  by  four 
feet  was  constructed  through  the  embankment  to"  carry  off  the 
"water  which  came  down  die  ravine.     Shortly  before  the  acci- 
dent, a  volume  of  water  gathered  at  the  embankment  in  excess 
of  the  capacity  of  the  culvert.    The  fill  was  undermined  by  the 
water,  and  gave  way  beneath  the  weight  of  the  train.    The  com- 
plaint charged  the  plaintiff  in  error  with  negligence  in  failing 
to  exercise  proper  care  in  operating  its  train,  and  in  failing  to 
^construct  and  keep  its  roadbed  in  proper  condition  and  repair. 
The  evidence  was  that  the  ravine,  spoken  of  in  the  testimony  as 
^Willow  Creek,'  across   which  the  embankment  extended,  was 
ordinarily  dry,  but  that  at  times  it  carried  large  quantities  of 
water  which  came  to  it  from  a  watershed  of  considerable  area. 
The  culvert  had  been  sufficient,  however,  for  many  years,  to 
carry  away  the  water  and  prevent  injury  to  the  embankment. 
The  train  was  wrecked  about  6  o'clock  in  the  morning.     A  cul- 
vert about  three  miles  west  of  the  wreck,  having  a  capacity 
three  times  that  of  the  culvert  at  the  place  of  the  wreck,  was 
found  to  be  washed  out  at  about  8  p.  m.  on  the  day  before,  and 
thereby  the  train  on  which  the  defendant  in  error  was  carried 
had  been  laid  up  for  some  six  hours  immediately  before  the 
wreck.     No  inquiry  was  made  by  the  train  crew,  the  wrecking 
crew,  or  any  one  as  to  the  condition  of  the  culvert  at  the  place 
of  the  wreck.    The  water  was  running  in  the  ravine  there  at  1 :30, 
some  IS  hours  before  the  wreck,  and  was  rising  rapidly  in  the 
creek  during  all  of  that  time.     On  the  afternoon  of  the   16th, 
ditches  around  Mill  City,  which  is  two  miles  from  the  place  of 
the  wreck,  were  running  full  of  water.     The  temperature  had 
risen,  a  warm  wind  was  blowing,  rain  was  falling,  the  snow  was 
melting.    There  was  a  Japanese  track  walker,  whose  duty  it  was 
to  patrol  the  track,  where  the  wreck  occurred,  from  1 :30  p.  m. 
to  6  p.  m.  of  the  16th.     He  was  not  produced  as  a  witness. 
There  was  evidence  that  the  plaintiff  in  error  had  made  efforts 
to  find  him,  but  had  been  unable  to  discover  him  at  the  time  of 
the  trial  of  the  cause,  which  was  some  two  years  after  the  wreck 
occurred.    It  was  shown  that  he  was  at  Mill  City  for  about  five 
months  after  the  date  of  the  wreck,  and  that  within  less  than 
three  months  after  the  wreck  an  action  had  been  commenced 
against  the  plaintiff  in  error  to  recover  damages  for  the  death 
of  a  passenger  who  had  been  killed  in  the  wreck.     About  five 
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hours  prior  to  the  accident  a  heavily  loaded  repair  train  passed 
over  the  fill  without  difficulty,  but  the  crew  could  not  see  down 
the  embankment  more  than  five  feet,  and  did  not  see  the  w^ater 
which  was  dammed  up.  There  was  evidence  of  a  cloud-burst, 
which  lasted  about  15  minutes,  on  the  morning  of  the  16th,  at 
a  point  about  25  miles  from  the  place  of  the  wreck.  It  was  the 
contention  of  the  plaintiff  in  error  that  the  accident  was  caused 
by  an  unforeseen  and  unprecedented  accumulation  of  water  re- 
sulting: from  an  act  of  God,  and  that  it  had  used  due  dili^nce  in 
constructing  the  embankment  and  in  patrolling:  its  track." 

P,  F.  Dunne  and  Frank  McGowan,  for  plaintiff  in  error. 
Houx  &  Barrett  and  James  G,  Maguire,  for  defendant  in  error. 

Before  Gilbert  and  Ross,  Circuit  Judg:es,  and  Hawley,  Dis-^ 
trict  Judge. 

Ross,  Circuit  Judg:e,  after  stating:  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  principal  points  made  on  behalf  of  the  plaintiff  in  error 
relate  to  the  g:iving:  and  the  refusal  to  g:ive,  by  the  court  below, 
certain  instructions  to  the  jury.  The  one  most  urg:ently  insisted 
on  is  the  alleg:ed  error  of  the  court  in  instructing  the  jury,  as 
it  did,  that  "the  derailment  of  the  car  in  which  plaintiflF  was 
riding  at  the  time  of  the  wreck  in  question,  is  prima  facie  evi- 
dence of  defendant's  negligence,  and  the  plaintiff  being  himself 
in  the  exercise  of  due  care,  the  burden  is  upon  defendant  to 
prove  that  it  was  not  guilty  of  negligence,  and  that  its  whole 
duty  was  performed  to  guard  against  and  prevent  derailment; 
and  the  burden  is  upon  it  to  prove  that  such  derailment  was 
unavoidable  by  the  exercise  of  the  foresight,  vigilance,  and 
diligence  of  a  very  cautious,  prudent,  and  vigilant  person."  In 
the  same  connection  the  plaintiff  in  error  requested,  and  the 
court  below  refused  to  give  to  the  jury,  this  instruction: 

"In  cases  like  the  present  a  prima  facie  case  is  established 
when  the  plaintiff  shows  that  he  was  injured  while  being  carried 
as  a  passenger  by  the  defendant,  and  the  injury  was  caused  by 
the  manner  in  which  defendant  used  or  directed  the  instrumen- 
tality under  its  control.  This  fact,  when  established  by  evidence, 
but  makes  out  a  presumptive  case  on  the  issue  of  negligence,  and 
is  only  satisfactory  if  uncontradicted.  It  is  not  intended  by  this 
presumption,  nor  this  instruction,  to  shift  the  burden  of  proof 
of  the  whole  case  to  defendant.  It  means  that  upon  a  showing 
of  these  facts,  plaintiflF  has  established  negligence  on  defendant's 
part,  and  defendant  must  meet  this  proof  by  showing  that  the 
injury  was  without  any  negligence  on  its  part." 

The  action  of  the  court  in  each  particular  was  duly  excepted 
to  by  the  plaintiff  in  error,  and  is  duly  assigned  for  error. 

It  is  insisted  by  counsel  that  the  instruction  given  by  the  court- 
imposed  upon  the  plaintiflf  in  error  a  greater  burden  than  the 
law  authorizes,  in  that  it  cast  upon  the  plaintiflF  in  error  the 
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burden  of  proving  that  it  was  not  ^ilty  of  neg^ligrence  "with 
reference  to  the  whole  case,  and  not  with  reference  to  the  par- 
ticular act  of  derailment,"  and  that  it  does  not  properly  dis- 
tingfuish  between  the  burden  of  proof  and  the  weig^ht  of  evidence. 
Counsel  rely,  in  support  of  their  contention,  particularly  upon 
the  cases  of  Patterson  r.  S.  F.  &  S.  M.  Elec.  Ry.  Co.  (Cal.  Sup.) 
81  Pac.  531,  and  Scott  v.  Wood,  81  Cal.  398,  22  Pac.  871.  In 
the  latter  case  the  court  was  considering  the  g^eneral  rule  pre- 
vailing: in  ordinary  civil  actions.  Whether  there  is  any  conflict 
or  inconsistency  between  the  Patterson  Case  and  the  subsequent 
one  in  the  same  court  of  Cody  v.  Market  Street  Ry.  Co.  (Cal. 
Sup.)  82  Pac.  666,  and  the  prior  cases  of  Green  v.  Pacific 
Lumber  Co.,  130  Cal.  435,  440,  62  Pac.  747:  Osgood  v,  Los 
Angreles  Traction  Co.,  137  Cal.  280.  70  Pac.  169;  and  Treadwell 
T.  Whittier,  80  Cal.  574,  22  Pac.  266,  5  L.  R.  A.  498,  13  Am. 
St.  Rep.  175,  we  need  not  consider;  for  whatever  the  rule  may 
be  in  the  state  courts,  we  are,  in  cases  like  the  present,  to  be 
g-overned  and  controlled  by  the  law  as  declared  by  the  Supreme 
Court  of  the  United  States.  "Since  the  decisions  in  Stokes  v. 
Saltonstall,  13  Pet.  181,  10  L.  Ed.  115,  and  Railroad  Companv 
r.  Pollard,  22  Wall.  341,  22  L.  Ed.  877,"  said  that  court  in 
Gleason  v.  Virginia  Midland  Ry.  Co.,  140  U.  S.  435,  443,  11 
Sup.  Ct.  859,  862,  35  L.  Ed.  458 : 

"It  has  been  settled  law  in  this  court  that  the  happening:  of 
an  injurious  accident  is  in  passeng^er  cases  prima  facie  evidence 
o^  ne^ligfence  on  the  part  of  the  carrier,  and  that  (the  passenger 
being:  himself  in  the  exercise  of  due  care)  the  burden  then  rests 
upon  the  carrier  to  show  that  its  whole  duty  was  performed,  and 
that  the  injury  was  unavoidable  bv  human  foresig^ht.  The  rule 
announced  in  those  cases  has  received  gfeneral  acceptance;  and 
was  followed  at  the  present  term  in  Inland  &  Seaboard  Coasting: 
Co.  V.  Tolson,  J39  U.  S.  551,  11  Sup.  Ct.  653,  35  L.  Ed.  270/; 

The  reason  for  the  rule  is  that  in  the  very  nature  of  thing:s 
the  passeng:er  rarely,  if  ever,  can  know  the  cause  or  causes  of 
the  injury,  while  the  carrier  has  the  means  at  its  command  to 
show  the  facts,  and,  if  it  is  free  from  blame,  to  exonerate  itself. 
Whitney  v.  Railway  Co.,  102  Fed.  850,  852,  43  C.  C.  A.  19,  50 
L.  R.  A.  615;  Denver  &  R.  G.  Rv.  Co.  v.  Fothering:ham  (Colo. 
App.)  68  Pac.  978. 

The  second  of  the  principal  contentions  on  the  part  of  the 
plaintiff  in  error  is,  we  think,  equally  without  merit.  It  g:rows 
out  of  the  following:  portion  of  the  charg:e  of  the  court : 

"You  are  further  instructed  that  if  you  find  from  the  evidence 
that  the  plaintiff  received  the  injuries  complained  of  by  reason 
of  the  defendant's  neg:lig:ence  alleg:ed  in  the  complaint,  and  that 
at  the  time  of  the  reception  of  such  injuries  the  plaintiff  had 
been  suffering:  from  some  disease,  and  further  find  that  such 
injuries  hastened  the  development  of  the  disease,  and  that 
thereby,  without  the  fault  of  the  plaintiff,  his  present  condition, 
whatever  you  may  find  that  to  be,  has  resulted  from  such  injury. 
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then  I  instruct  you  that  the  plaintiff  is  entitled  to  recover  such 
damagres  as  you  may  determine  he  has  sustained  from  the  in- 
jury." 

By  this  instruction  the  jur>-  was  clearly  limited  in  the  awarding 
of  damag^es,  to  such  injuries  as  they  should  find  the  plaintiff  sus- 
tained by  reason  of  the  defendant's  neg^lig^ence ;  which  is  in 
accordance  with  the  rule  laid  down  by  Sutherland  in  his  work  on 
Damagfes  (3d  Ed.)  in  section  1244,  and  the  other  authorities 
cited  by  counsel  for  the  plaintiff  in  error.  The  contention  that 
the  defendant  was  taken  by  surprise  by  the  alleviation  contained 
in  the  complaint,  to  the  effect  that  Cavin  was,  at  the  time  of  the 
accident  a  well  and  able-bodied  man,  is  negfatived  by  the  de- 
fendant's cross-examination  of  the  plaintiff  Cavin,  and  by  its 
examination  of  the  witness  W.  B.  Coffey.  We  have  examined 
the  charg-e  of  the  court  below  with  care,  and  are  of  opinion 
that  it  very  clearly  and  fairly  ^ave  the  jury  the  law  applicable 
to  the  case,  and  left  the  facts  of  it  for  their  determination. 

What  was  said  by  the  Supreme  Court  in  the  case  of  Railroad 
Co.  V,  Winter's  Adm'r,  143  U.  S.  60,  75,  12  Sup.  Ct.  356,  361. 
36  L.  Ed.  71,  answers  two  of  the  other  points  of  the  plaintiff  in 
error : 

"Whether  the  verdict  was  excessive,  is  not  our  province  to 
determine  on  this  writ  of  error.  The  correction  of  that  error,  if 
there  were  any,  lay  with  the  court  below  upon  a  motion  for  a  new- 
trial,  the  granting:  or  refusal  of  which  is  not  assi^able  for  error 
here.  As  stated  by  us  in  ^Etna  Life  Ins.  Co.  v.  Ward.  140  U.  S. 
76,  11  Sup.  720.  35  L.  Ed.  371:  'It  may  be  that  if  we  were  to 
usurp  the  functions  of  the  jury  and  determine  the  weig^ht  to  be 
gfiven  to  the  evidence,  we  mig-ht  arrive  at  a  different  conclusion. 
But  that  is  not  our  province  on  a  writ  of  error.  In  such  a  case 
we  are  confined  to  the  consideration  of  exceptions,  taken  at  the 
trial,  to  the  admission  or  rejection  of  evidence  and  to  the  charge 
of  the  court  and  its  refusals  to  charg^e.  W^e  have  no  concern 
with  questions  of  fact,  or  the  weight  to  be  given  to  the  evidence 
which  was  properly  admitted.'  " 

That  the  court  below  did  not  err  in  sustaining  the  objection  to 
the  admission  in  evidence  of  the  article  published  in  the  Love- 
locks Tribune.  March  2,  1901,  was  held  by  this  court  in  the  case 
of  Southern  Pacific  Co.  v.  Schuyler,  135  Fed.  1015,  68  C.  C.  A. 
409,  and  that  Cavin,  while  serving  as  a  United  States  mail  clerk 
on  board  the  defendant's  train,  is  to  be  regarded  as  a  passenger, 
was  held  by  this  court  when  the  present  case  was  formerly  under 
consideration.  Cavin  v.  Southern  Pacific  Co.  (C.  C.  A.)  136 
Fed.  592.  But  one  other  point  made  by  counsel  for  the  plaintiff 
in  error  need,  we  think,  be  specially  mentioned,  although  we 
have  given  to  all  of  them  careful  consideration,  and  that  relates 
to  the  testimony  of  the  witness  Meals,  who,  having  testified  that 
he  was  a  life  insurance  agent,  and  had  been  such  for  11  or  12 
years,  and  was  familiar  with  the  standard  life  table  used  by  life 
insurance  companies,  and  that  the'  American  experience  tables 
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:are  the  ones  most  commonly  used  in  this  country,  was  permitted, 
against  the  objection  of  the  plaintiff  in  error,  to  testify  that,  ac- 
cordingf  to  those  tables,  Gavin's  life  expectancy  was  29.62  years. 
In  this  there  was  no  error.  Shover  v.  Wyrick  (Ind.  App.)  30 
N.  E.  207;  Chicago,  I.  &  L.  Ry.  Co.  r.  Neff  (Ind.  App.)  56 
N.  E.  927. 

The  judgfment  is  affirmed. 


Tilden  z/.  Rhode  Island  Co. 

(Supreme  Court  of  Rhode  Island,  March  8,  1906.) 

[63  Atl.  Rep.  675.] 

Carriers — In  juries  to  Passengers — Setting  Down  Passenger.'^ — I  nan 

action  for  injuries  to  a  passenger,  evidence  that  a  depression  into 
which  she  stepped  on  alighting  from  the  car  had  been  there  for  a 
long  time,  that  at  the  time  of  the  accident  grading  was  being  done  to 
level  up  the  ground  adjacent  to  the  rails  nes^r  by,  that  the  defendant 
had  established  a  white  pole  as  a  stopping  place  near  the  point  of  the 
accident,  and  that  the  depression  was  hid  from  view  as  she  sat  in  the 
car,  was  sufficient  to  import  notice  to  the  defendant  of  the  unsafe 
condition  of  the  ground  and  to  make  out  a  prima  facie  case  of  its 
negligence. 

Same — Invitation  to  Passenger  to  Alight. t — ^The  stopping  of  a  street 
car  and  call  of  the  conductor  "Butler  Hospital,"  was  a  sufficient  in- 
vitation to  a  passenger  to  alig^ht  and  to  justify  her  in  believing  that 
she  could  alight  with  safety. 

Trespass  on  the  case  of  Anna  I.  Tilden  against  the  Rhode 
Island  Company  for  ne^li^ence.  Heard  on  petition  of  plaintiff 
for  a  new  trial.    Granted. 

Ar^ed  before  Douglas,  C.  J.,  and  Dubois,  Blodgett,  John- 
son, and  Parkhurst,  JJ. 

Gardner,  Pirce  &  Thornley  and  William  W,  Moss,  for  plaintiff. 
Henry  W.  Hayes,  Frank  T.  Eastofi,  Lefferts  S.  Hoffman,  and 
Alonzo  R.  Williams,  for  defendant. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier  arises  from  the  fact 
that  a  passenger  is  injured,  see  preceding  case,  and  foot-notes. 

For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  carrier  of  passengers  with  respect  to  the  safety  of  sta- 
tiions,  platforms  and  other  stopping  places,  see  foot-notes  appended 
to  Murnahan  v.  Cincinnati,  etc.,  Ry.  Co.  (Ky.),  17  R.  R.  R.  667,  40 
Am.  &  Eng.  R.  Cas.,  N.  S.,  667;  foot-notes  appended  to  McCormick 
V.  Detroit,  etc.,  Ry.  Co.  (Mich.),  17  R.  R.  R.  516,  40  Am.  &  Eng.  R. 
Cas.,  N.  S.,  516;  Abbott  v.  Oregon  R.  Co.  (Ore.),  16  R.  R.  R.  52,  39  Am. 
&  Eng.  R.  Cas.,  N.  Cas.,  52;  foot-notes  appended  to  West  v.  St.  Louis 
S.  W.  Ry.  Co.  (Mo.),  15  R.  R.  R.  855,  38  Am.  &  Eng.  R.  Cas.,  N.  S., 
855. 

fFor  the  authorities  in  this  series  on  the  question,  what  constitutes 
an  invitation  to  a  passenger  to  alight  from  a  car  or  train,  see  foot- 
notes appended  to  Mearns  v.  Central  R.  R.  (C.  C.  A.),  17  R.  R.  R.  97, 
40  Am.  &  Eng.  R.  Cas.,  N.  S.,  97. 
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Parkhurst,  J.  We  think  the  court  below  erred  in  directing^ 
a  verdict  for  the  defendant  at  the  close  of  the  plaintiff's  testi- 
mony. If  the  plaintiff  had  failed  to  present  any  evidence  show- 
ing ne^ligfence  on  the  part  of  the  defendant,  it  would  have  been 
proper  for  the  court  to  have  directed  a  nonsuit;  or  if  the  plain- 
tiff had,  by  her  own  testimony,  showed  a  state  of  facts  (such  as 
contributory  negfli^ence)  which  would  have  precluded  her  re- 
covery in  any  event,  it  would  have  been  proper  for  the  court  to 
direct  a  verdict  for  the  defendant  at  that  time. 

1.  In  this  case,  however,  the  record  discloses  evidence  tendingf 
to  show  that,  at  the  point  where  the  defendant  stopped  its  car  for 
the  purpose  of  allowing  the  plaintiff  to  aligfht,  there  was  a  de- 
pression in  the  g^round  which  must  have  been  there  for  a  long 
time,  probably  ever  since  the  rails  were  laid,  as  the  depression 
was  grown  up  with  grass  and  brush  and  partly  obscured  thereby ; 
that  at  the  time  of  the  accident  grading  was  being  done,  to  level 
up  the  ground  adjacent  to  the  rails  near  this  point;  that  the 
defendant  had  established  a  "white  pole"  as  a  stopping  place 
quite  near  the  point  of  the  accident,  so  near,  as  plaintiff  says, 
that  she  thinks  she  could  have  reached  it  with  her  hand,  from 
the  car,  when  the  car  was  stopped  where  she  got  off;  and  that 
the  depression  was  by  the  side  of  and  so  near  the  rail  that  the 
running-board  hid  it  from  her  view  as  she  sat  in  the  car;  and 
that  she  stepped  into  this  depression  when  she  alighted,  and 
fell  and  was  injured  by  reason  thereof.  The  evidence,  as  above 
recited,  was  sufficient  to  import  notice  to  the  defendant  of  the 
unsafe  condition  of  the  ground  at  the  point  of  alighting,  if  such 
was  the  fact,  and  made  out  a  prima  facie  case  which  shoulJ 
have  been  submitted  to  the  jury. 

2.  It  is  as  much  the  duty  of  a  carrier  of  passengers  to  see 
that  the  place  where  it  stops  to  permit  passengers  to  alight  is 
such  that  passengers  may  alight  safely  as  it  is  to  carry  its  pas- 
sengers saJFely  while  they  are  on  the  cars ;  or,  in  case  it  becomes 
necessary  to  invite  passengers  to  alight  at  a  point  where  there 
is  danger  of  injury,  to  give  such  warning  or  such  assistance,  or 
both,  if  necessary,  as  to  prevent  injury.  The  stopping  of  the 
car  at  this  point  and  the  call  of  the  conductor,  "Butler  Hospital/' 
was  a  sufficient  invitation  to  the  plaintiff  to  alight  there,  and 
she  was  justified  in  believing  that  she  could  alight  with  safety. 

The  plaintiff's  exception  is  sustained,  the  verdict  of  the  jury 
is  set  aside,  a  new  trial  is  granted,  and  the  case  is  remanded  to 
the  superior  court  for  further  proceedings. 
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(Supreme  Court  of  lowaj  May  18,  1906.) 
[107  N.  W.  Rep.  5&5.]  ^ 

Carriers — Injuries  to  Trespassers — Care  Required.* — ^Where  one  who 
intended  to  take  a  train  boarded  it  while  in  motion  and  was  obliged  to 
ride  on  the  steps,  owing  to  the  vestibule  doors  being  locked,  being  a 
trespasser,  the  ooeratives  of  the  train  owed  him  no  duty  until  his 
position  of  danger  was  made  known  to  them,  and  their  duty  then  was 
only  to  act  with  reasonable  promptness  in  adopting  such  means  as 
were  available  and  appropriate  to  accomplish  his  rescue. 

Same — Action  for  Injuries — Evidence. — In  an  action  for  the  death 
of  a  trespasser  owing  to  his  being  struck  by  a  portion  of  a  viaduct 
structure  while  riding  on  the  steps  of  a  passenger  car,  evidence  con- 
sidered, and  held  to  show  that  the  operatives  of  the  train  had  no 
knowledge  of  the  trespasser's  dangerous  condition  prior  to  his  death. 

Same. — Where,  in  an  action  against  a  railroad  for  the  death  of  a 
trespasser  killed  while  riding  on  the  steps  of  a  ps^ssenger  car  by  being 
struck  by  a  portion  of  a  viaduct  structure,  it  appeared  that  the  use  of 
the  emergency  brake  is  dangerous  to  passengers,  and  that  after  the 
operatives  were  informed  of  the  trespasser's  presence  they  took  steps 
to  admit  him  to  the  car,  and  that  it  was  as  expeditious  a  means  of 
rescue  as  to  stop  the  train  by  means  of  the  emergency  brake,  the 
operatives  were  not  negligent  in  failing  to  use  the  brakes. 

Appeal  from  District  Court,  Monroe  County;  F.  W.  Eichel- 
bergfer,  Juds:e. 

Action  to  recover  damages  for  a  personal  injury  resulting  in 
the  death  of  the  plaintiff's  intestate,  Roy  Graham.  Graham  was 
a  young:  man  nearly  21  years  of  a^e,  and  his  home  was  in  the 
city  of  Ottumwa,  this  state.  The  accident  in  which  he  lost  his 
life  occurred  September  17,  1901,  and  in  the  city  of  Chicag^o, 
111.  Stated  fi^enerally,  the  circumstances  of  the  accident  were 
as  follows :  In  company  with  another  young:  man  named  Hooyer, 
Graham  had  g^one  to  Chicag^o  for  a  visit.  On  the  afternoon  of 
the  day  of  the  accident  they  met  a  mutual  friend,  a  young:  man 
named  Newe^ren,  and  all  three  planned  an  evening:  visit  at  De 
Kalb,  65  miles  out  of  Chicag:o,  and  on  the  line  of  defendant's 
railway.  They  ag:reed  upon  taking:  the  train  known  as  the 
"Overland  Limited,"  at  Oaklev  Avenue  Station.  That  train  was 
a  fast  throug:h  train,  which  left  the  principal  station  in  the  city 
at  6:30  p.  m.,  and  was  due  at  Oaklev  avenue  at  6:38  p.  m.  From 
there  it  made  no  stops  until  De  Kalb  was  reached.  Upon  ap- 
proaching: Oakley  avenue  from  the  south,  the  young:  men  dis- 
covered the  train  already  standing:  at  the  station.  They  were  on 
the  side  opposite  from  the  station  building:  and  platform,  and 
as  they  came  up  the  train  commenced  to  move  out.  It  appears 
that  the  train  was  vestibuled  throug:hout,  and  as  the  start  was 

^  ■        I  - 

♦For  the  authorities  in  this  series  on  the  question,  who  are,  and  arc 
not,  passengers,  see  second  preceding  case,  and  foot-notes. 

For  the  authorities  in  this  series  on  the  subject  of  the  care  due  from 
railroads  to  trespassers  on  their  trains  or  cars,  see  foot-notes  appended 
to  Kansas  City,  etc.,  R.  Co.  v.  Williford  (Tenn.),  19  R.  R.  R.  549,  42 
Am.  &  Eng.  R.  Cas.,  N.  S.,  549. 
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made   from   the   station  all   the  vestibules   were   closed  on  the 
south  side.    When  closed,  the  door  of  the  vestibule  sets  in  about 
six  inches  from  the  outer  line  of  the  car,  and  the  lower  ed^e  is 
on  a  level  with  a  trapdoor  which,  when  let  down  over  the  steps, 
forms  a  continuation  of  the  car  platform.     Graham  ran  to  the 
moving:  train  and  caught  on  the  front  end  of  one  of  the  cars  by 
^raspin^  the  handholds  or  rods  on  each  side  of  the  vestibule  door, 
and  planting:  his  feet  on  the  lower  step.     He  thus  stood  facing 
the  vestibule  door.     As  the  rear  end  of  the  car  came  up  the 
other  boys  caught  on  in  like  manner.    Hooyer  remained  standing 
on  the  step  facing:  the  door,  while  Newg:ren  found  a  footing 
between  the  vestibuled  ends  of  the  cars.     After  a  time  Hooyer 
succeeding:  in  attracting  attention  from  the  inside  of  the  car,  and 
he  and  Newgren  were  rescued  from  their  position.    Upon  going 
to  the  front  end  of  the  car  it  was  discovered  that  Graham  was 
missing.     Shortly   afterwards   he   was    found  by   other  parties 
lying  dead  beside  the  track  about  a  mile  west  of  Oakley  avenue 
and  near  the  west  end  of  a  viaduct  crossing  over  Kedzie  avenue. 
As  no  one  saw  the  accident,  the  manner  of  its  occurrence  could 
not  be  told.     It  would   seem  certain,  however,  that  he  either 
lost   his  hold   and   fell   against   the   viaduct   structure,   or  was 
brushed  off  by   such  structure,  as   fresh   blood   was    found  at 
places  thereon.     The  trial  resulted  in  a  verdict  and  judgment 
for  plaintiff,  and  the  defendant  appeals.    Reversed. 

/.  C  Mabry,  Clark  &  McLaughlin,  and  James  C  Dazns^  for 
appellant. 

Chester  W,  Whitmore  and  N,  £.  Kendall,  for  appellee. 

Bishop,   J.     Plaintiff's   action   is  grounded   upon   negligence 
of  the  defendant.    One  of  such  grounds  is  that,  when  advised  by 
Hooyer  and  Newgren  of  the  peril  to  which  Graham  was  exposed, 
the  train  employees  failed  to  take  such  prompt  and  effective 
means   as   were   within   their   reach   to   accomplish   his   rescue, 
and  as  the  case  went  to  the  jury  such  was  the  only  g^round  of 
negligence  submitted.     The  plaintiff,  of  course,  is  not  in  posi- 
tion to  complain  of  this,  and  accordingly  we  shall  have  no  occa- 
sion to  make  inquiry  respecting  any  of  the  other  ground  alleged. 
By  motion  for  a  directed  verdict  at  the  close  of  all  the  evidence 
in  the  case,  by  request   for  instruction,  and  by  motion   for  a 
new  trial,  defendant  challenged  the  right  of  plaintiff  to  recover 
for  that  a  case  of  actionable  negligence  had  not  been  made  out. 
In  the  motion  for  a  directed  verdict  counsel  for  defendant  state 
precisely  the  grounds  of  their  contention,  and  they  are  as  fol- 
lows:   First.  The  undisputed  evidence  shows  that  in  boarding 
the  train  on  the  outside  of  the  vestibule  Graham  acted  not  only 
ill  violation  of  the  statutes  of  the  state  of  Illinois,  but  without 
notice  to,  or  knowledge  on  the  part  of,  the  defendant.     He  was 
therefore  a  trespasser  and  only  entitled  to  rights  as  such.     Sec- 
ond. The  evidence  fails  to  show  that  defendant's  employees  in 
charge  of  the  train  were  notified  of  Graham's  presence  on  the 
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train  prior  to  his  injury.  Third.  That  as  soon  as  notified  that 
Graham  was  riding  on  the  outside  the  employees  in  chargfe  of 
the  train  adopted  the  quickest  and  safest  way  to  relieve  him,  by 
^oin^  to  the  vestibule  where  according:  to  the  information  g^iven 
them  he  was  supposed  to  be  riding:. 

1.  That  under  the  circumstances  Graham  was  a  trespasser, 
and  acted  in  violation  of  law,  is  too  clear  for  arfi:ument.  The 
trial  court  so  instructed  the  jury,  and  counsel  for  appellee  do 
not  take  space  to  question  the  correctness  of  the  instruction. 
Bein^  a  trespasser  the  defendant  owed  Graham  no  duty  until  his 
position  of  dang:er  was  made  known  to  the  employees  in  chargfe 
of  the  train,  and  then  only  to  act  with  reasonable  promptness  in 
adopting:  such  means  as  were  available  and  appropriate  to  ac- 
complish his  rescue.  Masser  v.  Railway,  68  Iowa  602,  27  N.  W. 
776 ;  Bur^  v.  Railway,  90  Iowa  106,  57  N.  W.  680,  48  Am.  St. 
Rep.  419 ;  Baker  v.  Railway,  95  Iowa,  163,  63  N.  W.  667 ;  Earl 
V,  Railway,  109  Iowa  14,  79  N.  W.  381,  77  Am.  St.  Rep.  516. 

2.  Confessedly  the  first  information  to  the  effect  that  Graham 
had  boarded  the  train  on  the  outside  came  to  the  train  employees 
from  Hooyer  and  Newg:ren  after  the  latter  had  been  admitted  to 
the  train ;  and,  as  we  have  seen,  Graham  fell  or  was  brushed  off 
at  or  near  the  Kedzie  avenue  viaduct.  Of  vital  importance  to 
plaintiff's  case,  therefore,  is  the  location  of  the  train  with  ref- 
erence to  the  viaduct  when  such  information  was  imparted.  As 
we  read  the  record,  and  we  have  g:one  over  it  with  much  care, 
there  seems  no  reasonable  g:rounds  to  conclude  otherwise  than 
at  the  time  in  question  the  train  has  passed  the  viaduct.  This 
being:  true,  there  is  no  possible  theory  upon  which  the  verdict 
and  judg:ment  can  be  upheld.  We  shall  recite  the  evidence  suffi- 
ciently in  detail  to  make  clear  the  situation.  The  boy  Hooyer 
was  the  only  witness  for  plaintiff  who  testified  on  the  subject. 
He  says  that  he  was  wholly  unacquainted  in  the  neig:hborhood, 
that  he  had  never  been  there  before,  and  has  never  been  there 
since ;  that  he  did  not  know  of  the  existence  of  Kedzie  avenue  or 
the  viaduct.  On  direct  examination  he  testified  that  he  had  since 
been  informed  as  to  the  existence  of  the  viaduct,  and  as  to  the 
distance  thereof  from  Oakley  avenue,  and  he  e:ave  it  as  his 
judg:ment  that,  at  the  time  he  was  taken  into  the  train,  about 
one-third  of  the  distance  had  been  traveled.  Being:  asked  as  to 
the  rate  of  speed  at  which  the  train  was  running:  he  answered 
that  in  his  judg:ment  it  was  about  15  miles  an  hour.  On  cross- 
examination,  he  answered  that  from  the  time  he  boarded  the 
car  he  was  standing:  face  inward,  hug:g:ing:  close  to  the  vestibule 
door,  and  looking:  steadily  throug:h  the  window  in  such  door; 
that  he  g:ave  no  attention  whatever  to  land  marks  or  objects  that 
were  being:  passed  bv  the  train;  that  he  realized  he  was  in  a 
position  of  g:reat  peril,  and  was  frig:htened,  and  that  he  kept 
rapping:  on  the  window  until  the  brakeman  came  to  his  relief. 
On  the  subject  of  the  speed  of  the  train  he  answered  that  there 
was  not  very  much  acceleration  as  they  went  on.  "Q.  They 
kept  increasing:  speed  as  you  went  on  ?    A.  I  never  took  particu- 
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lar  notice.     Q.  They  migfht  have  increased  in  speed,  and  you 
not  noticed  it  ?    A.  Well,  they  were  not  g:oingf  very'  fast.    Q.  Are 
you  a  judfi^e  of  the  speed  of  railroad  trains?     A.  No,  sir.    Q. 
You  cannot  tell  a  vestibule  train  when  you  see  it?    A.  I  do  not 
know  about  that.     Q.  But  you  can  judg^e  as  to  the  speed  of  a 
train?     A.  Well,  about  as  near  as  anybody  in  my  position,  I 
^uess."     Now,  for  th^  defendant,  Newgren  testified  in  positive 
terms  that  the  train  had  passed  Kedzie  avenue  before  he  and 
Hooyer  were  taken  in;  that  he  was  familiar  with  the  viaduct, 
and  knew  when  they  passed  it.    "Yes,  sir ;  I  knew  it.    I  had  ^ne 
over  it  lots  of  times.    You  can  tell  by  the  sound.    It  is  just  like 
g^oin^  over  a  bridge  or  river.     When  we  went  over,  the  railing^ 
of  the  subway  just  "touched  my  back,  just  so  I  could  feel  it" 
The  porter  of  the  Pullman  car  who,  with  a  brakeman  named 
Wrigfht,  was  present  when  Hooyer  and  New^en  were  taken  in, 
testified  that  they  were  then  near  the  Kedzie  viaduct;  that  he 
could  not  say  whether  it  was  just  before  or  just  after,  but  thinks 
it  was  just  after  they  passed  the  viaduct.     Two  brakemen  and 
the  conductor  of  the  train  each  testified  that  within  his  positive 
knowledge  the  train  had  proceeded  some  distance  to  the  west  of 
the  viaduct  before  the  presence  of  the  boys  on  the  train  was 
discovered  and  they  were  taken  in.     Each  of  such  witnesses 
testified  further  that  at  the  time  the  train  passed  the  viaduct  the 
rate  of  speed  at  which  it  was  running^  was  from  25  to  30  miles  an 
hour. 

We  have  not  overlooked  the  contention  in  argument  of  counsel 
for  appellee  to  the  effect  that  Hooyer  and  Newgren  must  have 
been  taken  into  the  train  before  the  viaduct  was  reached  be- 
cause the  space  between  the  car  and  the  girder  of  the  viaduct 
was  not  sufficient  to  permit  of  the  passage  of  a  man  standing  on 
the  car  steps  and  clinging  to  the  hand  holds;  that  accordingly, 
and  if  the  fact  as  to.the  location  of  the  train  was  otherwise  than 
as  testified  to  by  Hooyer,  all  three  of  the  boys  would  have  been 
brushed  off  when  the  viaduct  was  reached.  The  trouble  with 
this  contention  arises  out  of  the  proof.  The  distance  between 
the  extreme  south  edge  of  the  car  step  and  the  viaduct  gfirder  is 
shown  to  be  18  and  a  fraction  inches,  while  the  vestibule  door 
is  set  in  six  inches  from  the  outer  line  of  the  car.  There  was 
then  a  clearance  of  fully  two  feet.  Hooyer  was  a  slender  boy, 
and  he  says  he  kept  his  body  close  up  to  the  vestibule  door, 
while  Newgren,  a  much  larger  man,  was  partially  in  between 
the  vestibule  ends.  Such  being  the  facts,  it  was  entirely  possible 
for  both  to  pass  through  without  striking  against  the  girder. 
Such,  then,  is  the  state  of  the  evidence.  As  it  seems  to  us, 
consideration  thereof  frorn^  any  point  of  view  must  lead  to  the 
conclusion  that  the  train  had  reached  the  viaduct,  and  Graham 
had  fallen  to  his  death  before  any  warning  of  his  peril  had  been 
given.  It  must  be  manifest  that  at  best  the  estimate  of  Hooyer 
as  to  the  distance  the  train  had  traveled  can  be  taken  for  nothing 
more  than  sheer  guesswork;  a  present  guess  as  to  a  matter  of 
fact  respecting  which  he  does  not  claim  to  have  formed  an  opin- 
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ion  as  of  the  time,  and  to  which,  as  he  declares,  his  attention  had 
not  been  subsequently  called  until  shortly  before  the  trial,  some 
three  years  after  the  happening  of  the  accident.  Being  wholly 
unacquainted  with  his  surroundings  and  giving  not  the  slightest 
heed  at  the  time,  to  any  object  which  could  serve  as  a  basis  for 
computing  distance  with  the  eye,  judgment  on  his  part  as  to 
location  was  only  possible  by  taking  into  account  the  speed  of 
the  train  and  estimating  therefrom  the  distance  run.  Taking 
the  circumstances  as  presented,  it  is  inconceivable  within  our  view 
that  any  judgment  could  have  been  formed  by  him  on  the  sub- 
ject. Here  was  an  inexperienced  boy  19  years  of  age  in  the 
precarious  position  of  clinging  to  the  outside  of  a  rapidly  moving 
train;  he  says  he  fully  realized  his  peril  and  was  frightened 
thereat;  that  his  attention  was  centered  upon  maintaining  his 
hold,  and  that  his  hope  was  to  attract  attention  by  continual  rap- 
ping on  the  window  and  his  rescue  be  thus  brought  about.  It 
was  not  a  time  for  judgment  as  to  any  matter  not  directly  as- 
sociated with  his  peril;  it  was  not  a  time  for  thought  even  save 
as  connected  with  his  chances  for  relief.  And  the  witness  does 
not  pretend  otherwise.  His  judgment  is  not  as  of  that  time,  but 
of  time  three  years  later  when  a  witness  on  the  trial.  To  permit 
the  mere  opinion  of  such  witness  thus  formed  and  expressed  as 
to  the  speed  of  the  train,  and  its  location  at  the  time  in  question, 
to  outweigh  the  positive  evidence  of  four  witnesses  each  speak- 
ing from  knowledge  as  to  the  fact  involved,  would  be  in  our 
judgment  at  once  absurd  and  wholly  unreasonable. 

3.  But  if  it  could  be  said  that  the  conclusion  reached  by  us  in 
the  foregoing  division  of  this  opinion  is  open  to  doubt  as  to  its 
correctness,  still  it  remains  to  be  said  that  defendant  was  entitled 
to  a  favorable  ruling  on  its  motion  for  new  trial  based  on  the 
subject-matter  set  forth  in  the  third  ground  of  the  motion  to  in- 
struct. By  the  third  instruction  given,  the  jury  was  told  that  the 
measure  of  duty  on  the  part  of  defendant  "was  not  to  willfully  or 
wantonly  injure  him  after  the  said  Graham  had  placed  himself  in 
a  position  of  danger,  and  the  employees  of  the  defendant  in 
charge  and  control  of  the  train  had  actual  knowledge  of  his 
position  of  danger,  and,  by  the  exercise  of  reasonable  care,  could 
have  extricated  him  from  same."  In  the  tenth  instruction  it  was 
said  that,  "If  the  conductor  and  brakeman,  after  being  notified 
of  Graham's  position,  could  have  stepped  to  the  front  end  of  the 
car  and  taken  him  in  from  the  vestibule  as  quickly  as  the  train 
could  have  been  stopped  by  the  use  of  the  emergency,  then  it  was 
their  duty  to  go  to  the  vestibule  rather  than  stop  the  train."  And 
in  the  eleventh  instruction  this:  "In  determining  whether  or 
not  the  conductor  or  brakeman  should  have  stopped  the  train 
by  using  the  emergency  brake,  you  must  consider  the  safety  of 
the  passengers  on  the  train,  and  if  the  use  of  such  brake  would 
have  endangered  the  safety  of  the  passengers  there  was  no  duty 
which  defendant  owed  Graham  to  so  endanger  the  passengers." 
And  such  instructions  became  the  law  of  the  case.     Crane  v. 
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Railway,  74  Iowa,  330,  37  N.  W.  397,  7  Am.  St  Rep.  479; 
Reynolds  v.  Keokuk,  72  Iowa,  371,  34  N.  W.  167.  Now,  it  is 
the  evidence  of  Hooyer  and  New^en  that  when  they  were  taken 
into  the  car,  the  brakeman,  Wrig^ht',  demanded  to  know  what 
they  were  doin^  out  there,  and  if  tiiey  had  tickets.  Hooyer  says 
that  he  replied  saying:  that  "Graham  who  was  on  the  other  end  of 
the  coach  in  the  same  position  he  was  in  had  the  tickets."  New- 
g^ren  says  that  Wrig^ht  was.  told  simply  that  a  friend  up  ahead  had 
the  tickets.  Both  a^ree  that  they  at  once  started  forward  and 
when  about  half  way  through  the  car  they  met  the  conductor 
who  demanded  their  tickets.  They  told  him  that  Graham  had 
them,  and  that  he  was  on  the  front  end  of  that  car  outside.  The 
conductor  turned  back,  and  went  with  them  to  the  vestibule, 
opened  it,  and  found  no  one  there. 

The  contention  of  plaintiff  here,  as  in  the  court  below,  is  that 
upon  bein^  informed  that  Graham  was  on  the  front  end  of  the 
car  it  became  the  duty  of  the  brakeman,  and  in  turn,  that  of  the 
conductor,  to  act  at  once  by  setting:  the  emerg^ency  brakes  on  the 
train.    And  it  is  the  failure  to  so  act  that  is  relied  upon  to  sus- 
tain the  verdict.     A  contradiction  in  the  evidence  as  to  what 
was  done  by  Wrigfht  may  be  here  noticed.    Hooyer  testified  that 
Wrigfht  accompanied  them  as  they  went  forward  and  met  the 
conductor,  while  Wright  says  that  he  was  not  told  that  the  boys 
had  a  companion  on  the  outside  at  the  head  of  the  car,  and  that 
as  the  boys  started  forward  he  went  inside  the  car  and  sat  down. 
Now,  as  bearing:  upon  the  phase  of  the  situation  instantly  under 
consideration,  plaintiff  broug:ht  forward  no  evidence  save  that 
the  conductor  who  was  in  charg:e  of  the  train  in  question  was 
put  upon  the  stand  and  testified  that  the  train  was  equipped  with 
air  brakes;  that  these  could  be  operated  either  from   a  valve 
placed  in  the  closet  of  each  car,  or  by  the  eng:ineer  upon  sig:nal 
g:iven  by  pulling:  a  rope  which  extended  throug:h  the  train  and 
connected  with  the  air  whistle  located  in  the  cab  of  the  eng:ine. 
The  witness  further  testified  that  in  his  judg:ment  the  train  run- 
ning: at  IS  miles  an  hour,  could  have  been  stopped  in  from  450  to 
500  feet.    On  cross-examination  the  witness  answered  that  stop- 
ping: a  train  by  use  of  a  valve  in  one  of  the  cars,  called  an 
"emerg:ency  stop,"  would  be  very  unwise,  unless  in  case  of  very 
serious  accident ;  that  the  effect  is  to  lock  the  wheels  on  the  train, 
and  is  liable  to  injure  passeng:ers  in  the  train.     For  the   de- 
fendant, several  witnesses,  including:  the  conductor,  brakeman, 
and  a  division  superintendent,  were  called,  and  all  ag^ree  that 
an  emerg:ency  stop,  whether  made  by  use  of  a  car  valve  or  from 
the  eng:ine,  is  fraug:ht  with  dang:er;  that  it  is  liable  to  injure 
passeng:ers  by  throwing:  them  down  if  in  the  car  aisles,  or  out 
of  their  seats  if  sitting: ;  that  if  made  by  use  of  a  car  valve  there 
is  especial  dangfer  to  the  train,  as  it  is  liable  to  be  torn  in  two. 
This  is  explained  by  pointing:  out  that  the  wheels  of  the  train 
become  suddenly  locked  while  the  eng:ineer  is  continuing:  to  work 
steam ;  and  reference  is  made  to  instances  of  accident  and  injury 
thus  occurring:.     In  addition  to  this,  said  witnesses  testify  uni- 
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formly  that  less  time  would  be  consumed  in  g^oing;  the  lengfth  of 
a  car  and  opening^  the  vestibule  door  than  would  be  required  to 
stop  the  train,  whatever  the  means  employed.  In  the  absence  of 
any  opposing  testimony  there  can  be  no  reason  why  such  wit- 
nesses should  not  be  believed  and  their  evidence  given  controlling; 
effect.  Under  the  circumstances  shown,  therefore,  it  would  be 
unreasonable  in  the  extreme  to.  hold  that  the  conductor  was  the 
responsible  cause  of  a  willful  or  wanton  injury.  Conceding: 
knowledge  of  the  peril  to  Graham  on  the  part  of  Brakernan 
Wright,  it  must  be  said  for  him,  that  in  view  of  the  uncon- 
tradicted evidence  on  the  subject  and  the  law  of  the  instructions 
as  given  to  the  jury,  he  was  doubly  justified  in  not  going  to  the 
car  closet  and  setting  the  brakes  on  the  train;  there  was  the 
danger  to  the  train  and  its  passengers,  and  the  most  expeditious 
method  of  affording  relief  was  by  going  to  and  opening  the 
vestibule  door.  If  then,  as  testified  to  by  Hooyer,  Wright  started 
forward  with  the  boys  to  go  to  the  rescue — and  plaintiflF  rested 
his  case  upon  this  theory — there  can  be  no  room  for  complaint 
of  his  action.  If,  on  the  other  hand,  as  testified  to  by  Wright — 
he  went  into  the  car  and  sat  down,  a  proceeding  scarcely  be- 
lievable if  it  had  come  to  his  understanding  that  Graham  was 
clinging  to  the  outside  of  the  car — still  there  is  nothing  in  the 
record  from  which  it  can  be  said  that  the  work  of  rescue  was 
interfered  with  or  delayed  thereby.  The  vestibule  door  was 
opened  just  as  quick  as  it  would  have  been,  had  he  also  gone  to 
the  forward  end  of  the  car. 

The  considerations  expressed  foregoing  lead  to  the  conclusion 
that  the  motion  of  defendant  for  a  new  trial  should  have  been 
sustained,  and  the  cause  will  be  remanded  that  such  may  ob~ 
tain. 

Reversed. 


French  v,  Jones. 

(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  May  16,  1906.) 

[78  N.  E.  Rep.  118.] 

Street  Railways — Receivers — Sale  of  Railway  Line — Vesting  of 
Title — Conditions. — Rev.  Laws,  c.  112,  §  12,  authorizes  the  receiver  of 
a  street  railway  company  to  sell  the  ro^d,  property,  locations,  and 
franchises  of  the  company  under  order  of  court,  and  section  13  de- 
clares that  the  purchaser  shall,  within  60  days  thereafter,  organize  a 
corporation  to  hold,  own,  and  operate  the  railway  purchased,  and  for 
a  failure  so  to  do  declares  that  all  rights  and  powers  t<7  operate  the 
roads  shall  thereupon  cease.  Held  that,  where  receivers  rf  a  street 
railway  company  sold  its  rs^ils  and  tracks  laid  in  a  street  to  petitioner, 
the  latter's  failure  to  organize  a  corporation  and  operate  the  road  did 
not  divest  him  of  title  to  the  property  purchased. 

Same — Rails  Laid  in  Street — ^Personal  Property. — ^The  rails  of  a 
street  railway  company  imbedded  in  the  streets  of  a  city  remain  per-> 
sonal  property,  and  are  subject  to  disposition  as  such. 

Same — ^Alienation  of  Franchise. — ^A  street  railway  company  has  no 
power  to  alienate  its  franchise  without  permission  of  the  Legislature. 

20  KRK— 52 
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Same — Sale  of  Road — Failure  of  Purchaser  to  Operate. — ^Where  the 
purchaser  of  the  tracks  and  rails  of  a  street  railroad  from  the  re- 
ceivers of  the  corporation  failed  to  organize  a  corporation  within  60 
days  by  which  to  operate  the  road,  z,s  required  by  Rev.  Laws,  c  112, 
§  13,  and  thereby  forfeited  all  right  and  power  to  operate  the  road  as 
expressly  provided  by  such  section,  and  the  gross  receipts  of  the  road 
were  insufficient  to  pay  operating  expenses,  such  purchaser  was  under 
no  duty  to  use  the  tracks  so  purchased  for  the  operation  of  a  street 
railway. 

Municipal  Corporations — Streets — Removal  of  Street  Car  Rails- 
Superintendent  of  Streets — ^Permit — Duties. — Waltham  City  ordi- 
nances provide  that  no  person  shall  dig  up  any  street  without  a 
written  license  from  the  superintendent  of  streets,  and  authorizes  the 
superintendent  to  grant  a  license  for  the  use  of  portions  of  streets 
under  specified  restrictions,  providing  that  such  license  tns^y  be  re> 
voked  by  the  superintendent  at  any  time.  The  office  of  superintendent 
of  streets  for  Waltham  was  created  by  St  1893,  p.  1002,  c.  361,  §  36, 
providing  that  he  should  have  the  power  of  a  road  surveyor  and  all 
the  powers  of  road  commissioners  not  otherwise  conferred,  and  vested 
him  with  the  power  to  determine  whether  in  a  particular  case  a  license 
to  authorize  the  digging  of  a  part  of  the  street  should  be  granted. 
Held  that,  where  petitioner  owned  the  rails  and  tracks  of  a  street 
railway  imbedded  in  a  street  of  such  city,  the  superintendent  of  streets 
could  not  arbitrarily  refuse  a  permit  to  remove  them,  because  he  hoped 
some  other  person  or  corporation  would  operate  cars  over  them,  bat 
was  bound  to  grant  or  refuse  such  license  in  the  exercise  of  a  legal 
discretion. 

Same — Mandamus. — Petitioner  was  not  entitled  to  mandamus  to 
compel  such  street  commissioner  to  ^rant  a  license  for  the  removal 
of  such  rails,  but  was  entitled  to  a  writ  commanding  him  to  hear  and 
determine  petitioner's  application  without  regard  of  any  hope  or  de- 
sire that  any  person  or  corporation  would  operate  cars  over  the 
tracks,  and  to  determine  the  controversy  4s  a  matter  of  legal  discre- 
tion on  the  basis  that  petitioner  was  the  owner  of  the  rails  and  was 
not  bound  to  use  them  for  the  operation  of  cars. 

Case  Reserved  from  Supreme  Judicial  Court,  Suffolk  County; 
John  Lathrop,  Jud^e. 

Petition  by  one  French  for  mandamus  to  compel  one  Jones,  as 
superintendent  of  the  streets  of  the  city  of  Waltham,  to  issue  a 
permit  for  the  breaking:  or  dig^g^ing^  up  of  the  surface  of  the 
Trapelo  road  in  Waltham  to  remove  certain  street  railway  rails 
from  the  street.    Case  reserved  for  full  court.    Granted. 

Powers  &  Hail,  for  petitioner. 
Chas.  £.  Stearns,  for  respondent. 

Sheldon,  J.  The  first  question  presented  in  this  case  is 
whether  the  petitioner  has  become  the  absolute  owner  of  the 
rails  and  tracks  laid  by  the  street  railway  company  and  now  lying 
on  and  imbedded  in  the  surface  of  one  of  the  public  streets.  He 
purchased  all  the  property  of  the  company  at  a  sale  properly 
made  by  duly  appointed  receivers  of  the  company^  and  the  re- 
ceivers made  a  proper  transfer  to  him.  It  is  provided  by  Rev. 
Laws,  c.  112,  §  12,  that  "a  receiver  of  the  property  of  a  street 
railway  company  may,  by  order  of  the  court,  sell  and  transfer 
the  road  and  property  of  such  company,  its  locations  and  fran- 
chises, on  such  terms  and  in  such  manner  as  the  court  may 
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order.  The  purchasers  from  such  receiver,  and  a  corporation 
organized  under  the  provisions  of  the  following^  section,  if  such 
road  has  been  transferred  to  it,  shall  hold  and  possess  said  road, 
all  its  rights  and  franchises  and  all  property  acquired  in  con- 
nection therewith,  with  the  same  rig^hts  and  privileges  and  subject 
to  the  same  duties  and  liabilities  as  the  original  street  railway 
company;  but  no  action  shall  be  brought  against  such  purchaser 
or  such  new  corporation  to  enforce  any  liability  incurred  by  said 
original  corporation,  except  debts  and  liabilities  owing  from  said 
original  corporation  to  any  city  or  town  within  which  the  road  is 
operated  and  taxes  and  assessments  for  which  said  original  cor- 
poration is  liable  under  the  statutes  relating  to  street  railways, 
which  shall  be  assumed  and  paid  by  said  new  corporation.  The 
provisions  of  this  section  shall  not  impair  the  powers  of  the 
holders  of  an  outstanding  mortgage  to  enforce  their  rights  by 
suit  or  otherwise." 

Section  13  of  the  same  chapter  provides  that  the  purchasers  at 
such  a  sale  shall  within  60  days  thereafter  organize  a  corpora- 
tion for  the  purpose  of  holding,  owning  and  operating  the  street 
railway  purchased,  and  that  if  they  fail  to  organize  such  a  cor- 
poration in  the  manner  therein  prescribed,  all  rights  and  powers 
tr)  operate  the  road  shall  thereupon  cease.  The  respondent  con- 
tends that  the  petitioner,  never  having  organized  or  intended  to 
organize  such  a  corporation,  and  never  having  intended  in  any 
way  to  operate  the  street  railway  or  cause  it  to  be  operated,  but 
having  made  his  purchase  for  the  purpose  only  of  removing  and 
selling  the  rails,  was  not  such  a  purchaser  as  is  contemplated  by 
the  statute,  and  did  not  acquire  any  right  to  the  property.  We 
think  however  that  the  title  to  the  property  sold  by  the  receivers 
did  pass  to  the  petitioner.  It  may  be  granted  that  the  sections 
of  the  statute  to  which  we  have  referred  contemplate  the  con- 
tinued operation  of  a  street  railway  which  has  been  sold  under 
the  authority  that  they  give.  But  no  such  requirement  is  made 
in  terms;  and  the  provision  in  section  13  that  upon  failure  to 
form  a  corporation  to  hold  and  operate  the  railway  the  right  and 
power  to  operate  it  shall  cease,  is  far  from  being  tantamount  to 
a  provision  that  the  purchasers  shall  suffer  the  further  penalty 
of  being  deprived  of  the  property  which  they  have  bought  and 
paid  for.  The  receivers  have  full  power  to  make  the  sale ;  it  is 
their  duty  to  do  so  when  ordered  by  the  court  which  has  ap- 
pointed them ;  they  have  no  right  or  duty  to  inquire  into  and  no 
means  of  ascertaining  the  motives  or  intentions  of  bidders  or 
purchasers.  We  are  of  opinion  accordingly  that  the  petitioner  is 
the  absolute  owner  of  the  property  in  question. 

But  his  right  to  remove  the  rails  and  other  materials  which 
are  imbedded  in  the  surface  of  the  public  street,  and  for  that  pur- 
pose to  break  and  dig  up  the  street  depends  upon  other  con- 
siderations. It  has  been  decided  by  this  court  that  these  rails 
and  materials  remain  personal  property.  Lorain  Steel  Co.  v. 
Norfolk  &  Bristol  Street  Railway,  187  Mass.  500.  73  N.  E. 
646.     But  they  were  laid  by  a  street  railway  company  in  pur- 
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suance  of  a  location  granted  to  it  and  accepted  by  it  and  with  the 
obligation  to  operate  its  road  and  thus  to  perform  certain  public 
duties ;  and  they  cannot  be  removed  without  di^^n^r  up  the 
surface  of  the  street  and  making^  the  public  hig"hway,  at  any  rate 
partially  and  temporarily  impassible.  The  petitioner  does  not 
contend  tliat  he  has  any  right  to  remove  the  rails  if  he  or  the 
voluntary  association  which  he  represents  is  under  any  duty  to 
operate  this  line  as  a  street  railway;  and  according^ly  it  becomes 
necessary  to  determine  whether  he  is  now  under  such  a  duty. 

A  street  railway  company,  like  a  railroad  corporation,  has  no 
power  to  alienate  its  franchise  without  permission  of  the  Le^s- 
lature.  Richardson  v,  Sibley,  11  Allen,  65,  87  Am.  Dec.  700. 
Our  earliest  statute  upon  this  subject  provided  that  "no  street 
railway  corporation  shall  sell  or  lease  its  road  or  property  unless 
authorized  so  to  do  by  its  charter  or  by  special  act  of  the  Legis- 
lature." St.  1864,  p.  161,  c.  229,  §  24.  And  "any  alienation 
either  in  fee  or  for  the  period  of  its  corporate  existence  or  for 
any  less  term  of  substantially  all  its  real  and  personal  propert>*, 
so  as  to  disable  it  from  carrying  on  the  business  which  it  had  been 
chartered  to  do  for  the  benefit  of  the  public,  is  clearly  within  the 
terms  and  meaning  of  the  prohibition."  Gray,  J.  in  Richardson 
V.  Sibley,  ubi  supra.  And  subject  to  certain  limitations  not 
material  to  the  decision  of  this  case,  the  same  prohibition  has 
since  remained  in  force  (Pub.  St.  c.  113,  §  56;  St.  1897,  p.  241, 
c.  269;  Rev.  Laws,  c.  112,  §  85  et  seq.),  except  that  in  1900 
power  was  given  to  the  receiver  of  a  street  railway  company  to 
make  such  a  sale  of  its  road,  property,  locations  and  franchises 
as  is  here  in  question.  St.  1900,  p.  322,  c.  381 ;  Rev.  Laws,  c. 
112,  §§  12,  13,  14.  The  petitioner's  rights  accordingly  depend 
upon  the  provisions  of  these  sections. 

The  respondent  contends  that  as  it  is  expressly  provided  by 
section  12  that  the  purchasers  at  such  a  sale  "shall  hold  and 
possess  such  road,  all  its  rights  and  franchises,  and  all  property 
acquired  in  connection  therewith,  with  the  same  rights  and 
privileges  and  subject  to  the  same  duties  and  liabilities  as  the 
original  street  railway  company,"  and  by  section  13  that  they 
shall  within  a  limited  time  organize  a  corporation  for  the  pur- 
pose of  holding,  owning  and  operating  the  street  railway,  they 
are  under  the  same  obligation  to  operate  the  railway  and  to  carry 
passengers  as  rested  upon  the  original  company;  and  that  this 
obligation  can  be  terminated  only  by  an  order  of  the  board  of 
aldermen  or  selectmen  ordering  the  street  to  be  cleared  of  the 
tracks  under  Rev.  Laws,  c.  112,  §  36,  or  revoking  the  location 
under  Rev.  Laws,  c.  112,  §  32.  Springfield  v,  Springfield  Street 
Railway,  182  Mass.  41,  48,  64  N.  E.  577.  But  under  the  last 
clause  of  section  13,  ubi  supra,  the  petitioner  has  now  no  right  or 
power  to  operate  a  street  railway  over  these  tracks;  and  we 
cannot  construe  the  statute  as  continuing  the  existence  of  this 
duty  after  its  performance  has  been  foAidden  by  the  very  terms 
of  the  statute.  The  language  of  these  sections  is  indeed  manda- 
tory; but  looking  at  the  object  to  be  attained,  tfie  realization  of 
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^    ,  *^  an  insolvent  corporation  for  the  payment  of 

■  *  the  fact  that  the  penalty  imposed  for  the 
.••  %  to  orgfanize  a  corporation  and  operate 

•  -le  loss  of  the  rig^ht  and  power  to  carry  on 

the  practical  impossibility  of  continuing:  to 

whose  g^ross  receipts  are  insufficient  to  meet 

.penses,  we  are  of  opinion  that  the  petitioner  is 

i'  any  duty  to  use  these  tracks  for  the  operation  of  a 

ay. 

%re  then,  the  case  of  an  owner  of  personal  property  which 
mbedded  in  the  surface  of  a  public  way  that  it  cannot  be 
oved  without  breaking  and  digg^ing^  up  the  surface.  This 
.ay  is  situated  in  Waltham;  and  the  ordinances  of  that  city 
provide  that  "no  person,  unless  authorized  by  law,  shall  break  or 
dig:  up  any  part  of  any  street  or  erect  thereon  any  stag^ing:  for 
building:,  place  thereon  any  lumber,  brick,  or  other  building:  ma- 
terials without  a  written  license  from  the  superintendent  of 
streets.  Any  person  intending:  to  erect  or  repair  any  building: 
upon  land  abutting:  upon  a  street  shall  g:ive  notice  to  the  super- 
intendent of  streets,  who  may,  at  the  owner's  request,  set  apart 
such  portion  of  the  street  as  he.  may  deem  expedient  for  such 
use.  Such  person  shall,  when  required  by  the  superintendent  of 
streets,  construct  and  maintain  a  suitable  sidewalk  around  the 
obstruction,  and  shall,  before  the  expiration  of  his  license,  re- 
move all  rubbish  and  restore  such  street  to  its  former  condition, 
to  the  satisfaction  of  the  superintendent  of  streets.  Every  person 
SG  licensed  shall,  in  writing:,  ag:ree  to  indemnify  the  city  ag:ainst 
all  damag:e  or  loss  to  the  city  accruing:  from  the  doing:  of  any 
act  or  thing:  under  such  license,  and  sureties  may  be  required  in 
the  discretion  of  the  superintendent  of  streets,  and  every  person 
who,  when  so  licensed,  shall  obstruct  or  render  unsafe  any  public 
street  or  sidewalk,  shall  g:uard  the  same  by  a  proper  fence  or 
railing:  and  by  lig:hts  during:  the  nig:httime,  subject  to  the  ap- 
proval of  the  superintendent  of  streets.  Such  license  may  be  re- 
voked at  any  time  by  the  superintendent  of  streets."  Without  a 
license  g:ranted  by  the  superintendent  of  streets  under  this  sec- 
tion, the  petitioner  cannot  break  or  dig:  up  any  part  of  the  way, 
and  so  cannot  remove  these  rails.  They  have  a  value  for  a 
resale  of  more  than  six  thousand  dollars ;  but  they  are  valueless  to 
the  petitioner  unless  they  can  be  removed.  The  operation  of  a 
street  railway  line  over  these  tracks  never  has  produced,  and 
there  is  no  reason  to  believe  that  it  ever  could  produce,  sufficient 
income  to  pay  the  bare  expenses  of  operation.  The  petitioner 
has  made  proper  application  to  the  respondent,  who  is  super- 
intendent of  streets  of  the  city  of  Waltham,  for  a  license  to  take 
up  these  rails,  and  the  respondent  has  refused  and  refuses  to 
g:rant  it.  It  has  been  found  at  the  hearjng:  before  a  sing:le  justice 
of  this  court  that  the  respondent's  refusal  to  issue  the  license  did 
not  result  from  the  exercise  of  his  judgjnont  or  discretion  as  to 
the  proper  care  of  the  streets,  or  from  the  adverse  termination 
of  any  question  connected  with  such  care  or  with  the  protection 
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of  the  public  travel,  but  from  a  desire  to  keep  the  rails  in  the 
streets  in  the  hope  that  some  person  or  corporation  would  oper- 
ate street  cars  over  them;  and  that  the  rails  could  have  been 
removed  and  could  now  be  removed  without  any  permanent  in- 
jury to  the  street  or  unreasonable  disturbance  of  public  travel. 
The  petitioner  asks  this  court  to  issue  a  mandamus  commanding^ 
the  respondent  to  gjant  such  a  license  to  the  petitioner. 

The  office  of  superintendent  of  streets  is  created  by  the  charter 
of  the  city  of  Waltham  (St.  1893,  p.  1002,  c.  361,  §  36),  which 
provides  that  he  "shall  have  the  powers  of  a  road  surveyor  and 
all  the  powers  of  road  commissioners  not  herein  otherwise  con- 
ferred." He  is  charged  with  the  duty  of  seeing  that  the  streets 
are  kept  safe  and  convenient  for  travel ;  and  he  is  to  exercise  his 
best  judg^nent  and  discretion  for  the  performance  of  this  duty. 
He  is  vested  with  the  power  of  determining^  in  any  particular 
case  whether  or  not  a  license  shall  be  issued  to  authorize  the 
dig:g:ing^  up  of  any  part  of  a  street  or  the  erection  thereon  of  any 
stag^ing^  for  building,  the  placing^  thereon  of  any  building^  ma- 
terials, or  the  temporary  use  of  any  portion  of  the  street  for  the 
erection  or  repair  of  buildingfs  abutting^  thereon.  Many  occasions 
may  arise  when  either  public  or  private  interests  or  both  would 
be  seriously  affected  by  his  issuingf  or  refusing  to  issue  such  a 
license ;  and  it  is  for  him  to  consider  in  each  case  the  nature  and 
magnitude  of  the  interests  involved,  the  extent  and  probable  dura- 
tion of  any  interference  with  public  travel  and  the  effect  which 
may  be  produced  upon  the  structure  or  paving  of  the  way,  and 
to  determine  whether  or  not,  in  view  of  all  the  circumstances  and 
in  the  proper  exercise  of  his  discretion  as  a  public  officer  charged 
with  the  care  of  the  streets  the  license  asked  for  ought  to  be 
granted.  This  he  has  not  done  in  the  case  at  bar,  but  has  re- 
fused to  issue  the  license  prayed  for  merely  from  a  hope  and  de- 
sire which  ought  not  to  have  influenced  his  decision.  He  has 
not  heard  and  determined  the  petitioner's  application  in  the  man- 
ner in  which  he  ought  to  have  heard  and  determined  it;  and  we 
have  no  doubt  that  a  mandamus  may  properly  issue  to  compel  him 
to  do  so.  Osborn  v.  Selectmen  of  Lenox,  2  Allen,  207 ;  Dodge  v. 
County  Commissioners,  3  Mete.  380 ;  Nourse  v,  Merriam,  8  Cush. 
11.  It  was  his  duty  to  hear  and  consider  this  application  without 
regard  to  other  considerations  than  those  which  we  have  stated, 
and  not  to  base  his  action  upon  any  such  desire  as  has  guided  him. 
People  V.  Supervisors  of  Delaware  County,  45  N.  Y.  196;  State 
V.  St.  Louis,  145  Mo.  551,  46  S.  W.  981.  He  has  a  right  to  re- 
fuse to  grant  the  license  asked  for  if  in  the  proper  exercise  of  his 
judgment  and  official  discretion  he  decides  that  it  ought  not 
to  be  granted ;  but  he  has  not  the  right  to  refuse  it  merely  for  a 
reason  which  lies  outside  the  scope  of  his  duty.  Similar  ques- 
tions have  often  arisen  in  other  jurisdictions;  and,  so  far  as  we 
are  aware,  this  doctrine  always  has  been  maintained.  Laclede 
Gas  Co.  V.  Murphy,  170  U.  S.  78,  18  Sup.  Ct.  505,  42  L.  Ed. 
955;  In  re  Excise  Licenses  (Super.  N.  Y.)  38  N.  Y.  Supp.  425  r 
People  V,  Supervisors  of  Herkimer  County,  56  Barb.  (N.  Y,) 
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452;  People  v.  Perry,  13  Barb.  (N.  Y.)  206;  State  v.  Com- 
missioners of  Warren  Countv,  17  Ohio  St.  558;  Zanone  v. 
Mound  City,  103  111.  552 ;  Giilick  v.  New,  14  Ind.  93,  77  Am. 
Dec.  49;  Harwood  v,  Quimby,  44  Iowa,  385;  Mobile  Ins.  Co. 
V,  Cleveland,  76  Ala.  321 ;  State  v.  Lutz,  136  Mo.  633,  38  S. 
W.  323;  State  z\  Shannon,  133  Mo.  139,  33  S.  W.  1137;  State 
V.  Barnes,  25  Fla.  298,  5  South.  722,  23  Am.  St.  Rep.  516; 
Stockton  Railroad  v,  Stockton,  51  Cal.  328;  Thomas  v,  Arm- 
strong, 7  Cal.  286 ;  Regfina  v.  Fawcett,  1 1  Cox,  C.  C.  305 ;  King 
V,  Justices  of  Cumberland,  4  Ad.  &  El.  695. 

But  the  petitioner  contends  that  he  is  entitled  to  a  mandamus 
commanding  the  respondent  to  issue  the  license  prayed  for. 
He  contends  that  in  acting  upon  such  an  application  the  superin- 
tendent of  streets  performs  a  purely  ministerial  duty,  that  his  dis- 
cretion gfoes  no  further  than  to  see  that  proper  indemnity  is 
given  to  the  city  against  any  dams^e  or  loss  and  that  proper 
precautions  are  taken  against  accident,  and  to  determine  whether 
sureties  shall  be  required  from  the  licensee.  But  we  have  been 
referred  to  no  authority  in  the  statutes  or  ordinances  for  such  a 
contention ;  and  we  are  not  aware  that  support  can  be  found  for 
it  in  any  judicial  decision.  It  has  indeed  been  held  that  one 
who  has  an  absolute  and  paramount  right  to  do  an  act  which 
necessarily  involves  the  digging  up  of  public  streets  may  by 
mandamus  compel  the  officers  who  are  charged  with  the  care  of 
the  streets  to  allow  him  to  exercise  that  absolute  right  in  a 
proper  manner  and  with  suitable  safeguards.  Commonwealth  v, 
Warwick,  185  Pa.  623,  40  Atl.  93 ;  State  v.  St.  Louis,  145  Mo. 
551,  46  S.  W.  981 ;  State  v,  Latrobe,  81  Md.  222,  31  Atl.  788. 
In  the  case  at  bar,  however,  no  such  absolute  right  can  be  found 
to  exist.  The  petitioner  bought  the  property  with  full  notice  of 
its  character  and  position,  and  knowing  that  his  power  to  remove 
it  depended  upon  his  ability  to  obtain  a  license  from  the  superin- 
tendent of  streets.  It  well  may  be  that  this  officer  cannot  refuse 
a  license  upon  wholly  immaterial  reasons  or  from  mere  wanton- 
ness or  caprice;  and  that  is  all  that  was  decided  in  People  v, 
Keating,  55  App.  Div.  555,  67  N.  Y.  Supp.  413 ;  People  v,  CoUiss, 
17  App.  Div.  448,  45  N.  Y.  Supp.  282,  and  Laclede  Gas  Co.  v. 
Murphy,  ubi  supra.  And  it  may  be  that  he  would  laot  have  the 
right  to  shut  his  eyes  to  proved  facts,  and  rest  a  decision  upon 
an  alleged  failure  to  find  such  facts,  as  was  held  in  Stockton 
Railroad  v.  Stockton,  ubi  supra,  though  there  might  be  a  practi- 
cal difficulty  in  reviewing  his  action  in  such  a  case.  But  none  of 
these  decisions  support  the  petitioner's  present  contention. 

We  are  of  opinion  that  the  correct  rule  to  be  followed  in  such 
a  case  as  this  was  declared  in  Keough  v.  Aldermen  of  Holyoke, 
156  Mass.  403,  31  N.  E.  387.  It  appeared  in  that  case  that  the 
petitioner  had  been  duly  elected  collector  of  taxes  for  the  city  of 
Holyoke,  but  the  board  of  aldermen  denied  his  right  to  the  office, 
claimed  that  another  person  had  been  elected,  and  upon  that 
ground  refused  to  accept  the  petitioner's  official  bond;  and  it 
was  held  that  he  was  entitled  to  a  writ  of  mandamus,  declaring 
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that  he  had  been  duly  elected,  and  commanding  the  board  of 
aldermen  to  consider  the  bond  presented  by  him,  and  to  accept 
oi*  reject  it  as  it  might  or  might  not  be  found  to  be  satisfactory 
to  them  and  in  the  forni  required  by  law,  but  that,  although  the 
board  had  put  their  refusal  to  accept  his  bond  directl^^  upon  the 
ground  that  he  had  not  been  duly  elected,  yet  they  could  not  be 
required  to  accept  his  bond,  for  the  reason  that  the  bond  must 
be  in  such  sum  as  they  should  require  and  with  sureties  to  their 
satisfaction.  It  is  true  that  in  that  case  the  record  of  the  board 
of  aldermen  had  subsequently  been  amended  by  adding  the  state- 
ment that  their  refusal  to  accept  the  bond  was  for  other  reasons 
also;  but  the  court  in  its  opinion  (page  408  of  156  Mass.,  page 
387  of  31  N.  E.)  declined  to  pass  upon  the  validity  of  this 
amendment,  and  rested  its  decision  upon  the  general  ground 
which  has  been  stated.  The  same  doctrine  is  affirmed  in  the 
well-reasoned  opinion  of  the  court  in  State  v.  Latrobe,  81  Md. 
222,  31  Atl.  788,  relied  on  by  the  petitioner,  in  which  it  is  ex- 
pressly declared  that  whenever  the  performance  of  a  duty  is 
dependent  upon  the  exercise  of  judgment  and  discretion  on  the 
part  of  the  person  to  whom  its  performance  is  assigned,  that 
judgment  and  discretion  will  not  be  interfered  with  or  controlled 
by  the  writ  of  mandamus,  and  this  for  the  reason  that  there 
is  no  warrant  of  law  justifying  the  substitution  of  the  judgment 
of  the  court  for  the  judgment  and  discretion  of  the  individual 
exclusively  intrusted  with  the  performance  of  that  particular 
duty.  To  the  same  effect  are  Lunt  v,  Davison,  104  Mass.  498; 
Rice  Machine  Co.  v,  Worcester,  130  Mass.  575 ;  Deehan  v. 
Johnson,  141  Mass.  23,  6  N.  E.  240;  Provident  Savings  Society 
v.  Cutting,  181  Mass.  261,  63  N.  E.  433,  92  Am.  St,  Rep.  415; 
Rice  V.  Highway  Commissioners  of  Middlesex,  13  Pick.  225; 
Inhabitants  of  Ipswich,  Petitioners,  24  Pick.  343;  Prickett's 
Case,  20  N.  J.  Law,  134;  High,  Extraordinary  Legal  Remedies, 
§§  80,  88,  91,  92,  97. 

It  is  not  necessary  to  consider  in  detail  the  different  requests 
for  rulings  which  were  made  by  the  petitioner.  They  are  all 
disposed  of  by  what  has  been  said.  In  our  opinion  the  petitioner 
is  entitled  to  have  a  writ  of  mandamus  issue,  commanding  the 
respondent,  as  he  is  superintendent  of  streets  of  the  city  of 
Waltham,  to  hear  and  determine  the  petitioner's  application  with- 
out regard  to  any  hope  or  desire  that  some  person  or  corporation 
will  operate  street  cars  over  the  tracks  in  question,  but  exercising 
in  the  manner  hereinbefore  stated  his  sound  discretion  as  an 
officer  charged  with  the  care  of  the  streets,  in  view  of  the  fact 
that  the  petitioner  is  the  owner  of  the  property  in  question  and 
is  not  under  any  duty  to  use  it  for  the  operation  of  street  cars. 

So  ordered. 
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Commonwealth  ex  rel.  Philadelphia,  Bristol  &  Trenton 

St.  Ry.  Co.  v.  Bond  et  al, 

(Supreme  Court  of  Pennsylvania,  March  5,  1906.) 

[63  Atl.   Rep.  741.] 

Street  Railroads — Use  of  Street. — ^A  street  railway  company  ob- 
tained from  a  borough  the  right  to  use  a  certain  street,  the  borough 
reserving  the  ri^ht  to  grant  the  "common  use"  of  such  street  to  an- 
other company  m  common  with  the  first  company.  The  street  was 
broad  enough  to  accommodate  two  parallel  tracks.  Held,  that  the 
borough  could  not  require  a  later  company,  having  permission  to  use 
the  same  street,  to  so  lay  its  tracks  as  to  straddle  the  tracks  of  the 
other  company. 

Eminent  Domain — Right  to  CompensatiocL — ^Where  a  street  railway 
company  is  granted  permission  to  lay  its  tracks  in  a  street,  allowing 
a  later  corporation  to  lay  a  p^Tt  of  its  tracks  on  the  tracks  of  a  first 
company  is  an  unconstitutional  taking  of  the  property  of  the  first 
company. 

Appeal  from  Court  of  Common  Pleas,  Bucks  County. 

Application  by  the  commonwealth,  on  relation  of  the  Philadel- 
phia, Bristol  &  Trenton  Street  Railway  Company,  for  writ  of 
mandamus  to  Lewis  R.  Bond  and  others.  Judgement  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Argfued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Elkin, 
and  Stewart,  J  J. 

George  Quintard  Horwitz,  Francis  K.  Swartley,  and  Joseph 
W.  Shelley,  for  appellant. 

William  C.  Ryan  and  Lewis  /?.  Bond,  lor  appellees. 

Elkin,  J.  The  appellant  company  by  ordinance  was  gfranted 
a  ri^ht  by  the  borough  of  Morrisvrlle  to  construct  a  track  and 
operate  a  railway  alon^,  over  and  upon  Bridge  street  for  the 
distance  of  one  block.  At  the  time  of  the  passage  of  the  or- 
dinance an  older  street  railway  company  had  in  operation  a  line 
on  Bridge  street  by  rights  required  under  a  prior  ordinance. 
The  borough  had  imposed  upon  the  first  street  railway  corpora- 
tion as  a  limitation  of  its  grant  the  condition  that  it  should  only 
occupy  Bridge  street  subject  to  the  right  of  the  borough  at  any 
subsequent  time  to  grant  to  another  street  railway  company  the 
use  of  said  street  in  common  with  it.  The  condition  of  the  first 
grant  is  as  follows:  "Upon  the  express  condition  and  with  the 
clear  understanding  that  the  burgess  and  town  council  of  said 
borough  of  Morrisville  may  at  any  time  by  ordinance  grant  to 
any  other  street  railway  company  now  or  hereafter  incorporated 
the  use  of  Bridge  street  and  Trenton  avenue,  or  either  of  them  in 
commbn  with  the  Yardley,  Morrisville,  and  Trenton  Street  Rail- 
way, its  successors  and  assigns,  and  the  right  and  power  to  grant 
such  consent  is  hereby  expressly  reserved  accordingly."  Under 
this  condition  and  reservation  of  rights  in  the  prior  ordinance  it 
was  clearly  within  the  power  of  the  borough  to  subsequently 
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g^ant  the  rig^ht  claimed  by  the  appellant  company  in  the  common 
use  of  the  street.  These  g^rants  were  made  with  the  express 
condition  imposed  that  the  companies  "shall  be  subject  to  such 
reasonable  legislation  in  regard  to  the  construction,  maintenance, 
and  operation  of  their  street  railway  as  shall  from  time  to  time 
hereafter  be  ordained  and  enacted  by  the  said  burg^ess  and  town 
council." 

The  borough  under  its  authority  to  reasonably  regulate  the 
construction,  maintenance,  and  operation  of  the  later  company 
in  the  use  of  the  street,  has  required  that  its  line  be  located  in 
such  manner  as  to  straddle  the  tracks  of  the  older  corporation. 
The  street  has  sufficient  width  to  permit  of  the  construction  of 
both  tracks  thereon  without  interfering  with  each  other,  but  for 
its  own  purposes  the  borough  has  thought  proper  to  compel  the 
construction  of  the  track  of  the  later  company  so  as  to  occupy 
part  of  the  track  of  the  former  company.  The  right  to  do  this 
particular  thing  is  claimed  by  the  borough  under  the  phrase 
**common  use  of  the  street"  contained  in  the  ordinance.  When 
the  first  corporation  accepted  the  ordinance  under  which  its 
tracks  were  constructed  with  the  reservation  of  the  "common 
use"  of  the  street  to  a  later  company  it  did  not  thereby  agree  to 
give  the  "common  use"  of  its  tracks  over  the  street,  but  in  effect 
waived  its  right  to  the  exclusive  use  of  the  street.  "Common 
use"  of  the  street  did  not  mean  "common  use"  of  its  tracks. 
This  court  has  decided  that  while  the  Legislature  may  in  the 
exercise  of  the  right  of  eminent  domain  take  franchises  and 
property  engaged  in  a  public  use,  and  apply  them  to  another 
public  use,  a  statute  cannot  be  sustained  which  confers  upon 
one  corporation  for  profit  the  right  to  appropriate  the  propert>^ 
of  another  corporation  to  exactly  the  same  public  uses  for  the 
convenience  and  profit  of  the  younger  corporation.  Philadel- 
phia, Morton  &  Swarthmore  Street  Railway  Company's  Petition, 
203  Pa.  354,  53  Atl.  191.  It  has  also  been  decided  that  section 
14  of  the  act  of  May  14,  1889  (P.  L.  216),  as  amended  by  the 
act  of  June  7,  1901  (P.  L.  514),  giving  one  street  railway  com- 
pany the  right  to  use  the  tracks  of  another  street  railway  com- 
pany for  certain  prescribed  distances  is  unconstitutional. 
Commonwealth  v.  Uwchlan  Street  Railwiay  Company,  203  Pa. 
608,  53  Atl.  513. 

The  rule  in  these  cases  is  based  on  the  principle  that  the 
grant  of  the  use  of  tjie  tracks  of  a  former  company  to  a  later 
company  was  the  taking  of  property  of  the  former  company 
for  the  convenience  and  profit  of  a  younger  corporation,  and 
therefore  unconstitutional.  The  principle  of  those  cases  rules  the 
one  at  bar.  To  superimpose  on  the  tracks  of  the  former  com- 
pany the  whole  or  any  part  of  the  tracks  of  a  later  company,  is 
the  taking  of  property  of  the  former  company  within  the  mean- 
ing of  the  rule  of  the  cases^just  cited.  There  is  no  distinction 
in  principal  between  the  taking  of  the  whole  of  the  tracks  of  the 
former  for  the  use  of  the  later  company  and  the  taking  of  part 
of  the  tracks.     The  appellant  company  under  its  ordinance  is 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S        827 

Bracey  v,  St.  LrOuU,  etc.*  R.  Co 

entitled  to  construct  and  maintain  its  tracks  on  Bridge  street 
alongside  of  and  parallel  with  the  line  of  the  former  company 
without  in  any  way  interfering  with  it. 

Judgement  reversed,  and  it  is  ordered  and  directed  that  judg- 
ment be  entered  for  the  plaintiff  in  accordance  with  the  prayer  of 
the  petitioner  asking  for  a  writ  of  alternative  mandamus. 


Bracey  v.  St.  Louis,  S.  F.  &  N.  O.  R.  Co. 

(Supreme  Court  of  Arkansas,  May  28,  1906.) 

[95  S.  W.  Rep.  151.] 

Eminent  Domain — Compensation — ^Use  of  Street — ^Where  defend- 
ant's residence  was  situated  on  the  corner  of  two  streets,  and  after 
the  construction  of  a  railroad  in  one  of  the  streets  another  road 
sought  to  condemn  defendant's  rights  as  abutting  owner  in  the  other 
street,  defendant  was  not  entitled  to  compensation  from  the  con- 
demning road  because  of  an  additional  nuisance  from  the  other  road, 
owing  to  its  being  compelled  to  stop  its  trains  in  front  of  defendant's 
residence  and  to  give  signals,  as  required  by  the  statutes  in  relation 
to  the  intersections  of  railroads. 

Appeal  from  Circuit  Court,  Hempstead  County;  Joel  D.  Con- 
way, Jud^e. 

Condemnation  proceedings  by  the  St.  Louis,  San  Francisco  & 
New  Orleans  Railroad  Company  ag^ainst  Nannie  B.  Bracey. 
From  a  judgment  assessing  her  damages,  she  appeals.    Affirmed. 

Scott  &  Head,  for  appellant. 

T.  C  Johe  and  GlasSy  Estes  &  King,  for  appellee. 

Hill,  C.  J.  Mrs.  Bracey  owned  a  handsome  and  comfortable 
home  in  the  town  of  Hope,  which  had  been  erected  a  few  years 
ago  by  her  late  husband.  The  St.  Louis,  Iron  .  Mountain  & 
Southern  Railroad  main  and  side  tracks  were  laid,  in  the  street 
just  in  front  of  her  home.  The  appellee  road  brought  suit  against 
Mrs.  Bracey  to  condemn  her  rights  as  abutting;  owner  in  Vine 
street,  which  was  east  of  her  residence,  and  at  right  angles  to 
the  street  upon  which  the  Iron  Mountain  tracks  were  already 
laid.  This  is  an  appeal  by  Mrs.  Bracey  from  a  judgment  assess- 
ing her  damages  at  $100. 

The  first  question  urged  is  that  the  verdict  is  so  shockingly 
against  the  evidence  that  it  ought  to  be  set  aside.  The  appellee 
company,  when  it  constructed  its  road  in  Vine  street,  was  com- 
pelled to  and  did  grade  and  gravel  the  street,  and  build  concrete 
walks  and,  where  necessary,  retaining  walls.  There  was  sub- 
stantial testimony  that  the  construction  of  the  railroad  in  Vine 
street  had  not  damaged  the  property.  Mrs.  Bracey  showed  an 
expense  item  of  $59.82  for  replacing  a  fence  caused  by  the  ex- 
cavation for  the  railroad,  and  showed  the  destruction  of  three 
shade  trees.     The  jury  evidently  by  their  verdict  intended  to 
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compensate  her  for  these  items,  and  find  against  her  on  the  other 
questions.  It  is  true  that  the  evidence  on  behalf  of  Mrs.  Bracey 
showed  very  marked  depreciation  of  value  in  the  property  on 
account  of  this  road.  The  evidence  is  apparently  candid,  is 
reasonable  of  itself,  and  it  is  strange  that  it  did  not  commend  it- 
self to  the  jury ;  but  it  did  not,  and  the  jury  accepted  the  other 
evidence,  part  of  which  was  from  citizens  obligated  to  pay  the 
railroad  company  for  the  money  it  had  to  expend  for  right  of 
way  through  the  town.  The  evidence  of  the  railroad  company's 
witnesses  and  these  interested  parties  js  sufficient,  if  b^ieved,  to 
sustain  the  verdict,  and  the  jury  has  said  it  does  believe  them, 
and  that  is  the  end  of  it. 

The  appellant  offered  to  show  that,  by  reason  of  the  con- 
struction of  this  road  along  Vine  street,  the  Iron  Mountain  road 
in  front  of  her  house  had  become  an  added  nuisance  in  this  way. 
It  was  now  compelled  to  stop  all  of  its  numerous  trains  right  in 
front  of  her  house,  and  was  compelled  to  ring  bells  and  blow 
whistles,  which  it  did  not  do  prior  to  this  crossing  of  another 
road,  which  compelled  this  additional  action  on  its  part.  This 
additional  inconvenience  and  annoyance,  and  evidently  it  is  no 
inconsiderable  matter,  is  caused  solely  by  the  statutes  of  the  state 
requiring  such  stoppage  and  signals  at  the  point  of  intersection 
of  another  road.  The  appellee  road  is  responsible  for  all  such 
damage  which  its  operation  may  occasion,  but  is  not  responsible 
for  that  of  the  other  road.  When  the  Iron  Mountain's  right  of 
way  was  acquired  in  front  of  this  house,  then  compensation  was 
made,  or  an  opportunity  had  for  compensation  to  he,  made,  for  all 
present  and  future  damages  to  flow  from  the  operation  of  the 
road  in  the  due  course  of  its  business.  It  is  part  of  the  due 
course  of  a  road's  operation  to  make  such  stops  and  give  such 
signals  as  the  law  or  good  railroading  may  require,  and  all 
annoyance,  inconvenience,  and  injury  from  such  an  incident  of 
railroad  operation  can  be,  and  should  be,  compensated  at  the  time 
of  the  acquisition  of  the  right  of  way.  When  once  acquired,  then 
the  railroad  may  lawfully  use  it  in  any  way  which  good  service 
and  proper  conduct  of  its  affairs  require,  and  for  such  conduct 
there  is  no  resulting  damage  to  the  abutting  property  owner. 
See  Lewis  on  Eminent  Domain,  §  151a;  Little  Rock  &  Ft  S. 
Ry.  V,  Greer.  The  court  was  right  in  excluding  evidence  of  the 
increased  damages  from  the  Iron  Mountain  road. 

Some  other  matters  are  presented,  but  none  of  moment,  and 
finding  no  error,  the  judgment  is  affirmed. 

Battle,  J.,  being  related  to  Mrs.  Bracey,  was  disqualified,  and 
did  not  participate. 
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Baltimore,  C.  &  A.  Ry.  Co.  v,  Wicomico  County  Com'rs. 

(Court  of  Appeals  of  Maryland,  March  27,  1906.) 

[63  Atl.  Rep.  678.] 

Taxadonr-Ezemptions— Transfer— Rights  of  Purchaser.— Acts  1886, 
p.  209,  c.  133,  granted  a  railroad  company  exempted  from  taxation, 
and  subsequently  the  railroad  mortgaged  its  property  and  immunity 
from  taxation.  Held,  that  the  purchaser  at  a  sale  under  the  mort- 
gage did  not  acquire  the  exemption  from  taxation. 

Same — Railroads — Mortgage  Foreclosure. — Code  1888,  §  187,  pro- 
vides that  if  any  railroad  be  sold  under  a  mortgage,  the  purchaser 
may  form  a  corporation  by  taking  certain  proceedings,  and  section 
188  provides  that  such  corporation  shall  possess  all  the  powers,  rights, 
immunities,  and  privileges  as  to  the  property  purchased  4s  were  pos- 
sessed or  enjoyed  by  the  corporation  which  owned  the  railroad  prior 
to  the  sale.  Article  81,  §  155,  which  was  in  force  at  the  time  that  a 
corporation  was  formed  under  section  187,  provides  that  the  property 
of  every  railroad  shall  be  assessed  and  taxed  for  county  and  municipal 
purposes.  Held,  that  sections  187  and  188  did  not  confer  on  a  cor- 
poration formed  under  section  187,  immunity  from  taxation  which  had 
been  granted  the  mortgagor  railroad. 

Constitutional  Law— -Obligation  of  Contract — ^Taxation. — ^Acts  1886. 
p.  209,  c.  133,  conferred  on  a  railroad  company  already  incorporated 
under  the  general  corporation  law  (Acts  1876,  p.  385,  c.  242)  immunity 
from  taxation.  Code  1888,  art.  23,  §§  187,  188,  provide  that  those  pur- 
chasing a  railroad  at  mortgage  sale  may  form  a  new  corporation,  and 
section  188  provides  that  such  corporation  shall  possess  all  the  im- 
munities and  privileges  in  respect  to  the  property  purchased  as  were 
possessed  or  enjoyed  by  the  corporation  which  owned  the  railroad 
prior  to  the  sale.  General  Assessment  Law  1896,  p.  151,  c.  120  (Code 
Pub.  Gen.  Laws,  art.  81,  §  2)  declares  that  the  property  of  every  rail- 
road shall  be  assessed  for  county  and  municipal  purposes,  but  pro- 
vides that  nothing  in  the  act  shall  discharge  or  release  any  irreparable 
contract  or  obligation.  Held,  that,  conceding  that  a  corporation 
formed  under  section  187  by  the  purchasers  of  the  road  incorporated 
under  the  general  corporation  law  acquired  the  immunity  from  taxa- 
tion possessed  by  the  mortgagor  road,  there  was  no  contract  with  the 
state  within  Const.  U.  S.  art.  1,  cl.  10,  prohibiting  the  impairment  of 
the  obligation  of  contract,  and  the  immunity  from  taxation  was  re- 
called by  the  general  assessment  law. 

Appeal  from  Circuit  Court,  Wicomico  County;  Henry  Page, 
Charles  F.  Holland,  and  Henry  Lloyd,  Judges. 

Suit  by  the  county  commissioners  of  Wicomico  county  against 
the  Baltimore,  Chesapeake  &  Atlantic  Railway  Company.  From 
a  judgment  in  favor  of  plaintiffs,  defendant  appeals.     Affirmed. 

Argued  before  McSherry^  C.  J.,  and  Briscoe,  Boyd,  Pearce, 
ScHMUCKER,  and  Jones.  JJ. 

Robert  P.  Graham,  for  appellant. 
James  E,  Ellef^ood,  for  appellees. 

ScH mucker,  J.  This  appeal  brings  before  us  for  the  third 
time  the  claim  of  the  appellant,  the  Baltimore,  Chesapeake  & 
Atlantic  Railway  Company,  to  an  exemption  from  taxation.  It 
fiist  came  here  as  a  claim  to  exemption  from  municipal  taxation, 
in  the  case  of  Appellant  v.  Ocean  City,  reported  in  89  Md.  89, 
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42  Atl.  922.  It  next  appeared  before  us  upon  a  question  of 
county  taxation  in  the  case  of  Appellant  v.  County  Commis- 
sioners of  Wicomico  County,  reported  in  93  Md.  113,  48  Atl. 
853.  In  each  of  these  cases  we  held  that  the  appellant  was  not 
entitled  to  the  exemption.  The  history  of  the  incorporation  of 
the  appellant  and  the  g^rounds  on  which  it  rests  its  claim  to  the 
exemption  are  too  fully  set  forth  in  the  opinions  filed  in  those 
two  cases  to  require  restatement  here.  We  will,  however,  to 
facilitate  the  consideration  of  the  present  case,  a^in  advert  to 
the  salient  facts  upon  which  the  appellant  founds  its  contention. 
The  Baltimore  &  Eastern  Shore  Railroad  Company  was  incor- 
porated in  1886  under  those  sections  of  the  general  corporation 
law  which  were  enacted  by  chapter  242,  p.  385,  of  the  Acts  of 
1876.  Certain  additional  powers,  privileges,  and  immunities 
were  granted  to  it  by  Acts  1886,  p.  209,  c.  133.  The  last-named 
act  authorized  the  company  to  consolidate  with  or  acquire  by 
lease  or  purchase  and  operate  any  other  railroad  lyings  wholly  or 
partly  within  this  state,  and  further  provided  that  **its  franchises, 
property,  shares  of  capital  stock  and  bonds  shall  be  exempt  from 
state,  county  and  municipal  taxation  for  the  term  of  thirty  years 
accounting  from  the  date  of  tlie  completion  of  said  road  between 
the  termini  mentioned  in  its  charter."  The  Baltimore  &  Eastern 
Shore  Railroad  Company,  armed  with  these  additional  powers, 
purchased  the  Wicomico  &  Pocomoke  Railroad  on  June  30, 
1900,  and  on  the  following;  day  made  a  mortgage  upon  all  of  the 
property  and  franchises  which  had  been  owned  by  either  of  the 
two  railroads,  to  secure  the  payment  of  an  issue  of  bonds.  The 
property  intended  to  be  conveyed  by  the  mortgage  was  therein 
described  as:  "All  and  singular  the  entire  line  of  railroad  of 
the  party  of  the  first  part  the  Baltimore  and  Eastern  Shore  Rail- 
road, situate,  lying  and  being  in  the  state  of  Maryland,  between 
Broad  Cove,  Eastern  Bay,  Talbot  county,  and  Salisbury,  in 
Wicomico  county,  and  extending  from  said  termini  through 
the  counties  of  Talbot,  Caroline,  Dorchester  and  Wicomico,  in 
said  state,  and  also  all  the  line  of  railroad  from  Salisbury,  Wi- 
comico county,  and  Hammock  Point,  in  Worcester  county,  in 
said  state,  which  said  last-mentioned  railroad  comprised  the  rail- 
road of  Wicomico  and  Pocomoke  Railroad  Company,  an  entire 
distance  of  about  ninety  miles,*'  and  also  steamboats,  docks, 
piers,  rolling  stock,  etc. ;  and  the  rights,  privileges,  franchises, 
immunities,  and  exemptions,  including  the  "immunity  and  ex- 
emption from  taxation  granted  to,-  conferred  and  bestowed  on 
the  party  of  the  first  part."  Default  having  occurred  under  this 
mortgage,  it  was  foreclosed  in  August,  1894,  by  a  decree  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Maryland, 
and  the  entire  mortgaged  property  and  franchises  were  sold  un- 
der the  foreclosure  to  Nicholas  P.  Bond.  He,  along  with  certain 
associates,  then  formed  the  appellant  corporation,  with  its  prin- 
cipal office  in  Wicomico  county,  by  filing  a  certificate  with  the 
Secretary  of  State  under  sections  187,  188,  189,  and  190  of  ar- 
ticle 23  of  the  Code  of  1888,  for  the  purpose  of  operating  the 


Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas.  N  S       ,831 

Baltimore,  etc.,  Rj.  Co.  v.  County  Com'rs 

railroad  property  which  had  been  purchased  by  him  at  the  fore- 
closure sale. 

The  municipality  of  Ocean  City  levied  taxes  on  certain  prop- 
erty, lying  within  its  corporate  limits,  which  had  originally  been 
owned  by  the  Wicomico  &  Pocomoke  Railroad  Company,  but  had 
been  acquired,  in  the  manner  already  mentioned,  by  the  appel- 
lant, and  was  owned  by  it  when  the  taxes  were  levied.  The 
appellant  refused  to  pay  these  taxes,  whereupon  the  mayor  and 
city  council  of  Ocean  City  brought  suit  and  recovered  a  judg- 
ment against  it  for  the  amount  of  the  taxes  in  the  circuit  court 
for  Worcester  county,  and  we  affirmed  the  judgment  on  appeal 
In  our  opinion  in  that  case  we  held  that,  as  the  property  involved 
in  that  suit  never  had  been  owned  by  the  Baltimore  &  Eastern 
Shore  Railroad  Company,  it  was  not  within  the  contemplation  of 
the  legislative  exemption  from  taxation  granted  to  that  company 
by  Acts  1886,  p.  209,  c.  133.  We  there  further  held,  although 
perhaps  not  necessary  for  the  purposes  of  that  case,  that  the 
exemption  from  taxation  granted  by  that  act  was  in  the  nature 
of  a  personal  privilege  of  the  very  corporation  to  which  it  was 
granted,  and  that  it  was  not  assignable,  in  the  absence  of  express 
legislative  authority,  and  that  it  did  not  pass  to  the  purchaser 
of  the  Eastpm  Shore  Railroad  at  the  foreclosure  sale.  We  relied 
in  part,  in  support  of  the  views  there  expressed  bv  us,  upon  the 
Chesapeake  &  Ohio  R.  R.  Co.  v.  Miller,  114  U.  S.  186,  5  Sup. 
Ct.  813,  29  L.  Ed.  121,  where  it  was  held  that  while  those  fran- 
chises of  a  railroad  company  which  were  rights  and  privileges 
essential  to  the  operation  of  the  corporation  and  without  which 
it  could  not  successfully  conduct  its  road  might  be  conveyed 
to  a  purchaser  as  part  of  the  property  of  the  company,  immunity 
from  taxation  was  not  one  of  those  franchises,  but  was  personal 
to  the  company,  and  *'was  incapable  of  transfer  withouc  ex- 
press statutory  direction."  We  also  relied  upon  Picard  v.  East 
Tennessee,  V.  &  G.  R.  Co.,  130  U.  S.  641,  9  Sup.  Ct.  642.  32 
L.  Ed.  1051,  where  the  court  said:  "Yielding  to  the  doctrine 
that  immunitv  from  taxation  may  be  granted,  that  point  being 
already  adjudeed,  it  must  be  considered  as  a  personal  privilege 
not  extending  beyond  the  immediate  grantee,  unless  otherwise 
so  declared  in  express  terms.  The  same  considerations  which 
call  for  clear  and  unambieuous  language  to  justify  the  conclusion 
that  immunity  from  taxation  has  been  granted  in  any  instance 
must  require  similar  distinctness  of  expression  before  the  im- 
munity will  be  extended  to  others  than  the  original  grantee.  It 
will  not  pass  merely  by  a  conveyance  of  the  property  and  fran- 
chises of  a  railroad  company,  although  such  company  mav  hold 
its  property  exempt  from  taxation."  The  same  proposition  is 
stated  with  at  least  equal  force  and  clearness,  and  supported  by 
the  citation  of  authority,  in  Memphis  &  Little  Rock  R.  R.  Co. 
%,  Berry,  112  U.  S.  609,  5  Sup.  Ct.  299,  28  L.  Ed.  837,  where  it 
was  said,  upon  the  authority  of  earlier  decisions  of  the  same 
court,  that  "the  exemption  from  taxation  must  be  construed  to 
have  been  the  personal  privilege  of  the  very  corporation  specific- 
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ally  referred  to,  and  to  have  perished  with  that,  unless  the 
express  and  clear  intention  of  the  law  requires  the  exemption  to 
pass  as  a  continuing:  franchise  to  a  successor.  This  salutary 
rule  of  interpretation  is  founded  upon  an  obvious  rule  of  public 
policy,  which  regards  such  exemptions  as  in  derog^ation  of  the 
sover^igfn  authority  and  of  common  rig^ht,  and  therefore  not  to 
be  extended  beyond  the  exact  and  express  requirements  of  the 
g^rants  construed  strictissimi  juris." 

The  appellant  carried  the  Ocean  City  Case  by  writ  of  error 
to  the  United  States  Supreme  Court,  which  dismissed  the  writ 
for  want  of  jurisdiction,  as  will  appear  from  the  memorandum 
case  in  179  U.  S.  681,  21  Sup.  Ct.  918,  45  L.  Ed.  384.  When 
the  Wicomico  County  Case,  reported  in  93  Md.  113,  48  Atl.  853, 
came  before  us,  we  applied  the  same  doctrine  to  the  liability 
of  the  appellant  for  the  taxes  there  sued  for,  which  had  been 
levied  by  the  county  commissioners  of  Wicomico  county  upon 
certain  portions  of  its  roadbed  and  other  property  which  had 
formerly  belong^ed  to  the  Baltimore  &  Eastern  Shore  Railroad 
Company,  and  had  been  sold  to  Nicholas  P.  Bond  under  the 
foreclosure  of  the  mortg^age  made  by  that  company.  After 
the  decision  of  that  case  by  this  court,  Samuel  Bancroft,  Jr.,  a 
nonresident  holder  of  mortgagee  bonds  issued  by  the  appellant, 
applied  for  and  obtained  from  the  circuit  court  of  the  United 
States  for  the  District  of  Maryland  an  injunction  restraining^ 
the  county  commissioners  of  Wicomico  county  from  the  levy  or 
collection  of  the  taxes  upon  that  portion  of  the  appellant's 
property  which  had  formerly  been  owned  by  the  Baltimore  & 
Eastern  Shore  Railroad  Company.  We  will  refer  to  this  in- 
junction suit  more  at  length  further  on  in  this  opinion. 

The  present  suit  was  instituted  on  December  27,  1904,  to  re- 
cover taxes  levied  by  Wicomico  county  upon  real  and  personal 
property  assessed  to  the  appellant  for  the  years  1900  to  1904, 
inclusive.  The  defendant  pleaded  the  general  issue  pleas  and 
limitations,  and  by  a  special  plea  claimed  the  benefit  of  the  ex- 
emption from  taxation  originally  granted  to  the  Baltimore  & 
Eastern  Shore  Railroad  Company  by  Acts  1886,  p.  209,  c.  133. 
The  case  was  tried  before  the  court  without  a  jury  upon  an 
agreed  statement  of  facts.  The  verdict  and  judgment  were  for 
the  plaintiff,  and  the  defendant  appealed.  The  only  bill  of  ex- 
ceptions in  the  record  is  to  the  action  of  the  court  below  upon 
the  prayers.  The  pleas  of  limitation  were  demurred  to,  and  the 
demurrer  was  properly  sustained,  because  the  pleas  were  to  the 
entire  declaration,  while  the  taxes  sued  for  in  some  of  its  counts 
had  unquestionably  accrued  within  the  statutory  period  of  lim- 
itations. There  were  some  other  questions  of  pleading  raised 
by  demurrers,  which  were  not  relied  on  at  the  hearing  in  this 
court,  and  do  not  affect  the  material  issues  in  the  case.  The 
substantial  issue  of  the  appellant's  right  to  the  exemption  from 
taxation  claimed  by  it  was  raised  by  the  prayers  offered  by  it  as 
defendant  in  the  court  below,  all  of  which  were  rejected.  The 
plaintiff  offered  no  prayers. 
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In  our  opinion  the  court  below  committed  no  error  in  rejecting- 
the  defendant's  prayers.  We  have  already  stated  in  the  cases 
in  the  89th  and  93d  Maryland  and  in  this  opinion  the  proposition, 
which  require  us  to  hold  that  the  exemption  from  taxation 
panted  to  the  Baltimore  &  Eastern  Shore  Railroad  Company  by 
Acts  1886,  p.  209,  c.  133,  did  not  pass  to  Mr.  Bond,  the  purchaser 
under  the  foreclosure  of  the  mortgage  made  by  that  company, 
and  therefore  it  could  not  have  passed  through  him  to  the  ap- 
pellant. It  remains  to  be  considered  whether  any  such  exemp- 
tion accrued  directly  from  the  state  to  the  appellant  corporation 
when  it  was  organized  by  Mr.  Bond  and  his  associates  in  August, 
1894,  under  sections  187,  etc.,  of  article  23  of  the  Code  of  1888 
Sections  187  and  188,  which  are  the  ones  material  to  the  subject 
now  under  consideration,  are  as  follows: 

"Sec.  187.  In  case  of  the  sale  of  any  railroad  situat^^d  wholly 
within  this  state,  or  partly  within  this  state  and  partly  within 
an  adjoining  state,  or  the  District  of  Columbia,  heretofore  or 
hereafter  made  by  virtue  of  any  mortgage  or  deed  of  tnist, 
whether  under  foreclosure  of  other  judicial  proceedings,  or  pur- 
suant to  any  power  contained  in  said  mortgage  or  deed  of  trust, 
the  purchaser  or  purchasers  thereof,  or  his  or  their  survivor 
or  survivors,  representatives  or  assigns,  may,  together  with  their 
associates,  if  any,  form  a  corporation  for  the  purpose  of  owning, 
possessing,  maintaining  and  operating  such  railroad,  or  such 
portions  thereof,  as  may  be  situated  within  this  state,  by  filing 
in  the  office  of  the  Secretary  of  State  a  certificate  of  the  name 
and  style  of  such  corporation,  the  number  of  directors,"  etc. 

"Sec.  188.  Such  corporation  shall  possess  all  the  powers, 
rights,  immunities,  privileges  and  franchises  in  respect  to  such 
railroad,  or  that  part  theroef  included  in  such  certificate,  and  in 
respect  to  the  real  and  personal  property  appertaining  to  the 
same,  which  were  possessed  or  enjoyed  by  the  corporation  which 
owned  or  held  such  railroad  previous  to  such  sale  under  or  by 
virtue  of  its  charter  and  any  amendments  thereto,  and  of  other 
laws  of  this  state,  or  the  laws  of  any  other  state  in  which  any 
part  of  such  railroad  may  have  been  situated,  not  inconsistent 
with  the  laws  of  this  state." 

It  is  to  be  observed  in  the  first  place  that  there  is  nothing  in 
either  of  these  sections  expressly  dealing  with  or  even  referring 
to  the  subject  of  the  taxation  of  corporations  to  be  formed  under 
their  provisions.  (The  mode  and  extent  of  the  liability  of  rail- 
road corporations  and  their  property  to  taxation  is  definitely  and 
specifically  provided  for  and  regulated  in  article  81  of  the  Code.) 
Nor  is  there  anything  in  either  of  these  sections  manifesting  an 
intention  to  bestow  the  quality  of  alienability  upon  exemptions 
from  taxation,  already  held  by  existing  corporations,  or  to 
change  the  policy  of  the  law  in  dealing  with  them.  The  declared 
object  and  purpose  of  those  sections  was  to  aflFord  to  the  pur- 
chasers of  "any  railroad"  at  a  foreclosure  or  judicial  sale,  and 
their  associates,  a  convenient  method  of  assuming  a  corporate 
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form  of  organization  "for  the  purpose  [as  therein  expressly  de- 
clared] of  owning^,  possessing,  maintaining^  and  operating  such 
railroad."  Therefore  the  provision  in  section  188,  that  the  new 
corporation,  when  formed,  "shall  possess  all  of  the  powers, 
rights,  immunities,  privileges  and  franchises  in  respect  to  such 
railroad"  and  its  property  which  were  possessed  and  enjoyed  by 
the  corporation  that  owned  the  railroad  before  its  sale,  should, 
by  reasonable  interpretation,  be  held  to  refer  to  and  embrace 
only  those  powers,  etc.,  enjoyed  by  the  corporation  formerly 
owning  the  railroad  which  had  passed  along  with  the  road  and 
its  property  under  the  foreclosure  sale,  together  with  such  others 
only  as  might  be  necessary  for  conducting  the  new  corporation 
and  enabling  it  to  successfully  maintain  and  operate  its  railroad. 
Those  provisions,  so  general  in  their  nature  and  containing  no 
reference  to  the  subject  of  taxation,  ought  not  to  be  held,  by 
inference  or  implication,  to  confer  upon  the  new  corporation  an 
advantage  so  exceptional  and  so  opposed  to  public  policy  and 
so  inconsistent  with  the  existing  laws  of  the  state  as  an  exemp- 
tion from  taxation,  merely  because  the  state  had  seen  fit  by  a 
special  act  of  the  Legisljiture  to  grant  such  an  exemption  to  a 
corporation  which  once  owned  the  railroad  which  the  new  cor- 
poration is  about  to  take  over  and  operate. 

The  decisions  of  this  court  and  of  the  United  States  Supreme 
Court  are  alike  emphatic  in  their  statement  of  the  sound  rule 
of  construction  that  the  taxing  power  is  so  essential  to  the 
existence  of  government  that  it  is  never  presumed  to  be  relin- 
quished unless  the  intent  to  relinquish  is  expressed  in  plain 
terms,  or,  in  the  words  of  the  Supreme  Court,  "in  the  clearest 
and  most  unambiguous  language;"  and  the  ascertainment  of  the 
intent  cannot  be  left  to  inference  or  implication.  Every  reason- 
able intendment  must  be  made  that  it  was  not  the  design  to 
surrender  the  power  of  taxation  or  to  exempt  any  property  from 
its  due  proportion  of  the  burden  of  taxation.  Buchanan  z\ 
Com'rs  of  Talbot  County,  47  Md.  293;  State  v.  Bait.  &  Ohio 
R.  R.  Co.,  48  Md.  73;  Appeal  Tax  Court  v.  Rice,  50  Md.  312; 
Appeal  Tax  Court  v.  University,  50  Md.  465 ;  Memphis  &  Little 
Rock  R.  R.  Co.  V,  Berry,  112  U.  S.  609,  5  Sup.  Ct.  299,  28  L. 
Ed.  837;  Ches.  &  Ohio  R.  R.  Co.  v.  Miller,  114  U.  S.  186,  5  Sup. 
Ct.  813,  29  L.  Ed.  121 ;  Picard  z\  East  Tennessee,  V.  &  G.  R. 
Co.,  130  U.  S.  641,  9  Sup.  Ct.  640,  32  L.  Ed.  1051;  People  of 
New  York  v.  Cook,  148  U.  S.  409,  13  Sup.  Ct.  645,  37  L.  Ed. 
498 ;  Phoenix  Fire,  etc.,  Co.  v.  Tennessee,  161  U.  S.  174,  16  Sup. 
Ct.  471,  40  L.  Ed.  660.  Furthermore,  this  state  had  distinctly 
declared  its  policy  in  reference  to  the  local  taxation  of  railroad 
property  by  legislative  enactment  which  was  in  full  force  in 
August,  1894,  when  the  appellant  was  incorporated,  and  still  re- 
mains unrepealed.  Section  155  of  art.  81  of  the  Code  of  1888 
provides  that:  "The  property  real  and  personal  of  each  and 
every  railroad  company  in  this  state  shall  be  assessed  and  taxed 
for  county  and  municipal  purposes  in  the  same  manner  in  which 
the  propert>'  of  individuals  is  now  taxed."    Even  if  the  presence 
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of  section  155  on  the  statute  book  had  not  made  it  inconsistent 
with  the  existing:  laws  of  the  state  to  so  construe  section  187  et 
seq.  of  article  23  as  to  make  them  operative  to  vest  in  the  ap- 
pellant, by  virtue  of  its  incorporation  under  their  provisions,  an 
exemption  from  taxation,  such  a  construction  would  be  in  op- 
position to  the  well-settled  principles  of  law  to  which  we  have 
already  referred,  governing  the  subject  of  exemptions  from  tax- 
ation. The  provisions  of  section  187  et  seq.  did  not  become 
operative  as  to  the  appellant  until  it  had  accepted  them  by  filing 
its  certificate  of  incorporation,  and  therefore,  for  the  purpose  of 
ascertaining  the  extent  of  its  powers  and  immunities,  the  law 
and  "the  paramount  policy  of  the  state  as  they  existed  at  that 
time  must  be  applied.  Memphis,  etc.,  R.  R.  Co.  z/.  Berry,  supra ; 
People  of  New  York  v.  Cook,  supra. 

After  the  decision  by  us  of  the  case  of  the  Present  Appellant 
V,  Wicomico  County,  reported  in  93  Md.  113,  48  Atl.  853,  the 
United  States  Circuit  Court  for  the  District  of  Maryland,  at  the 
suit  of  Samuel  Bancroft,  Jr.,  who  was  the  holder  of  certain 
mortgage  bonds  issued  by  the  appellant,  passed  a  decree  enjoin- 
ing the  appellant  from  levying,  assessing,  or  collecting  the  taxes 
on  so  much  of  its  property  as  was  formerly  owned  by  the  Balti- 
more &  Eastern  Shore  Railroad  Company.  Upon  an  appeal  by 
Wicomico  county  from  that  decree,  it  was  affirmed  by  the  United 
States  Circuit  Court  of  Appeals  of  the  Fourth  Circuit  in  the 
case  of  County  Commissioners  of  Wicomico  County  z/.  Bancroft, 
reported  in  135  Fed.  977.  We  are  informed  by  counsel  that  that 
case  is  now  upon  the  docket  of  the  United  States  Supreme 
Court,  having  been  taken  there  by  a  writ  of  certiorari,  but  has 
not  yet  been  reached  for  trial.  The  controversy  involved  in  that 
case  has  therefore  not  yet  been  finally  disposed  of.  The  Circuit 
Court  of  Appeals  in  their  opinion  agree  that  the  exemption  from 
taxation  granted  by  the  act  of  1886  to  the  Baltimore  &  Eastern 
Shore  Railroad  Company  was  not  assignable,  and  did  not  pass 
under  the  foreclosure  sale.  But  they  treat  the  incorporation  of 
the  appellant  company  under  sections  187,  etc.,  as  a  reorganiza- 
tion of  the  company  to  which  the  exemption  was  originally 
granted,  and  hold  that  out  of  such  incorporation  there  arose  a 
contract  between  the  state  and  appellant  within  the  meaning  of 
article  1,  cl.  10,  of  the  federal  Constitution,  for  an  exemption 
similar  to  the  original  one.  They  further  hold  that:  "The  de- 
mand on  the  part  of  the  county  commissioners  of  Wicomico 
'county  is  in  the  nature  of  a  legislative  act,  and  is,  therefore,  in 
violation  of  article  1,  cl.  10,  of  the  Constitution  of  the  United 
States,  which  provides:  *No  state  shall  pass  any  law  impairing 
the  obligation  of  contracts.'  "  They  say  in  thei/  opinion  that  by 
sections  187  and  188  of  article  23  "it  was  clearly  the  intention 
of  the  Legislature  to  provide  means  by  which  corporations  that 
became  insolvent  or  otherwise  embarrassed  could  be  reorganized 
and  continued  under  the  provisions  of  the  charter  which  orig- 
inally brought  them  into  existence.  These  sections  were  evi- 
dently  framed   for  the  purpose  of  providing  for  emergencies 


^36        Vol  20  R  R  R— Vol  43  Am  &  Eng  R  Cas,  N  S 

Baltimore,  etc.,  Ry.  Co.  v.  Conoty  Comers 

like  the  one  presented  in  this  case.  There  is  a  general  inclina- 
tion on  the  part  of  state  Legislatures  to  ^ant  immunities  to 
railroads  and  other  corporations  with  the  view  of  encoura^ng 
the  development  of  the  particular  section  of  country  through 
which  they  are  to  be  constructed.  To  undertake  to  build  a  short 
line  of  railroad  in  most  sections  of  the  country  is  a  precarious 
one,  to  say  the  least  of  it,  and,  in  the  absence  of  aid  by  sub- 
scription or  immunity  from  taxation,  instances  are  ver>'  rare 
where  individuals  are  willing:  to  embark  in  such  hazardous  enter- 
prises. In  the  present  case  the  Legislature  of  Maryland  seemed 
to  adopt  this  policy,  and,  in  order  to  secure  the  construction  of 
a  road,  granted  certain  privileges,  franchises,  and  immunities  to 
the  Baltimore  &  Eastern  Shore  Railroad  Company  for  a  period 
of  30  years,  but  it  seems,  with  all  the  encouragement  and  aid 
which  had  been  given  this  company,  it  was  unable  to  stem  the 
tide,  and  as  a  result  its  property  was  sold  under  foreclosure,  and 
was  purchased  by  the  Baltimore,  Chesapeake  &  Atlantic  Railway 
Company.  *  *  *  *  In  passing  upon  this  question  it  is  nec- 
essary to  ascertain  the  legislative  intent  as  contained  in  section 
188,  and  an  examination  of  that  section  leads  us  to  the  conclusion 
that  the  Legislature  fully  understood  the  force  and  effect  of  the 
different  terms  used  therein.  In  construing  section  188  as  af- 
fecting the  rights  of  the  Baltimore,  Chesapeake  &  Atlantic  Rail- 
way Company,  which  was  organized  under  its  provisions,  we 
are  of  opinion  that  the  word  'immunities'  was  placed  in  said 
section  for  the  purpose  of  exempting  from  taxation  any  and  all 
companies  thus  reorganized  which  had  been  granted  exemption 
from  taxation  by  the  Legislature  in  the  first  instance.  In  view 
of  the  decisions,  we  are  forced  to  the  conclusion  that  the  word 
'immunities'  is  an  apt  expression  in  the  present  instance,  and 
must  be  construed  to  mean  exemption  from  taxation." 

We  are  unable  to  agree  with  the  conclusion  reached  in  that 
opinion  that  the  word  "immunities,"  as  used  in  section  188,  was 
placed  there  "for  the  purpose  of  exempting  from  taxation  any 
and  all  companies  thus  reorganized  which  had  been  granted 
exemption  from  taxation  by  the  Legislature  in  the  first  instance." 
In  the  first  place,  we  do  not  think  that  section  187  et  seq.,  were 
intended  to  provide  for  the  reorganization  of  embarrassed  cor- 
porations. They  were,  in  our  opinion,  intended  simply,  as  they 
declare  on  their  face,  to  afford  to  purchasers  of  railroads  at 
foreclosure  or  judicial  sales,  and  their  associates,  an  opportunity, 
to  form  an  entirely  new  corporation  for  the  purpose  of  ownine 
and  operating  the  railroads  purchased  by  them.  The  fact  that 
the  statute  confers  upon  the  corporation,  when  created,  fran- 
chises, immunities,  etc.,  to  the  same  extent  as  those  enjoyed  by 
the  company  formerly  owning  the  purchased  railroad  does  not 
amount  to  a  reorganization  of  that  company.  The  franchises, 
immunities,  etc.,  acquired  by  such  an  incorporatiqn  of  the  pur- 
chasers of  the  road  are  not  received  by  any  process  of  transfer 
from  its  former  owner,  but  come  as  a  fresh  grant  from  the  state 
at  the  time  of  the  incorporation.     Secondly,  section  188  being 
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silent  on  the  subject  of  taxation,  the  general  expressions  there 
used,  in  conferring^  upon  the  corporation  to  be  created  under  its 
provisions  by  the  purchasers  of  a  railroad,  the  franchises,  immu- 
nities, etc.,  without  specifyinjaf  or  describing:  them,  >yhich  were 
enjoyed  by  the  corporation  owning^  the  road  before  its  sale,  do 
not  amount,  in  our  judgement,  to  that  "clearest  and  most  unam- 
bigfuous  lang^ag^e"  or  manifest  that  "express  and  clear  intention 
of  the  law"  universally  held  to  be  indispensable  to  create  a  valid 
exemption  from  taxation.  Furthermore,  the  exemption  from 
taxation  which  was  enjoyed  by  the  Baltimore  &  Eastern  Shore 
Railroad  Company  did  not  rest  upon  a  "contract,"  in  the  sense 
in  which  that  term  is  used  in  article  1,  cl.  10,  of  the  federal 
Constitution,  with  the  state,  but  was  the  creature  of  a  mere 
voluntary  g^rant  by  the  Leg^islature.  It  was  not  one  of  the  terms 
of  the  charter  of  that  company.  It  was  granted  by  Acts  1886, 
p.  209,  c.  133,  which  does  not,  either  in  its  title  or  its  contents, 
profess  to  amend  the  charter  of  the  company.  It  is  purely  a 
spontaneous  g^rant,  made  upon  no  condition  and  exacting;  no  re- 
turn. It  has  frequently  been  decided  that  such  acts  of  the  Leg- 
islature involve  no  contract  relation,  and  may  be  repealed  at 
pleasure,  irrespective  of  any  constitutional  right  of  repeal  on  the 
part  of  the  Legislature. 

In  Christ  Church  v.  Philadelphia,  65  U.  S.  300,  16  L.  Ed.  602, 
the  Legislature  of  Pennsylvania  in  1833  passed  an  act  reciting 
that  Christ  Church  Hospital  had  for  many  years  afforded  an 
asylum  to  poor  persons  who  would  probably  else  have  become  a 
public  charge,  and  enacting  that  the  real  property  and  ground 
rents  belonging  and  payable  to  the  hospital  should,  so  long  as 
they  continued  to  be  owned  by  it,  be  and  remain  free  from 
taxes.  In  1851  the  same  Legislature  enacted  a  general  law  pro- 
viding that  all  real  and  personal  property  belonging  to  any 
association  or  corporation  which  was  then  by  law  exempt  from 
taxation,  other  than  that  which  was  in  the  actual  use  of  the 
corporation  or  association  or  from  which  it  derived  an  income, 
should  be  subject  to  taxation  in  the  same  manner  as  other  prop- 
erty, and  declared  as  repealed  pro  tanto  all  previous  inconsistent 
legislation.  The  hospital  corporation  resisted  the  payment  of 
taxes  levied  on  certain  of  its  lands  under  this  act  of  1851,  upon 
the  ground  that  the  act  of  1833,  exempting  the  land  from  taxa- 
tion, was,  in  effect,  a  contract,  which  was  impaired  by  the  taxa- 
tion of  the  land  under  the  act  of  1851  in  violation  of  the  federal 
Constitution.  The  Supreme  Court  of  the  United  States,  when 
the  case  came  to  it  on  appeal,  rejected  the  contention  of  the 
hospital,  and  held  that,  as  the  act  of  1833  was  a  spontaneous 
concession  of  the  Legislature  and  no  service  or  duty  or  other 
remunerative  condition  was  imposed  upon  the  corporation,  the 
exemption  granted  by  it  existed  bene  placitum,  and  might  be 
revoked  at  the  pleasure  of  the  sovereign.  The  taxation  under 
the  act  of  1851  was  held  to  have  been  valid. 

In  Tucker  v,  Ferguson,  89  U.  S.  527,  22  L.  Ed.  805,  it  was 
held  that  a  provision  in  an  act  of  the  Michigan  Legislature  of 
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1871  exempting  certain  lands  of  the  Flint  &  Pere  Marquette 
Railroad  Company  from  taxation  for  a  certain  number  of  years 
was  not  a.  contract,  because  there  was  no  consideration  for  it. 
and  the  railroad  company  was  required  to  do  nothing,  and  did 
nothing,  in  return  for  it.  It  would  have  been  a  nude  pact  as 
between  individuals,  and  "it  had  no  higher  character  because 
one  of  the  parties  to  it  was  a  state  and  the  other  a  corporation 
and  it  was  put  in  the  form  of  a  statute.  It  was  the  promise  of  a 
gratuity,  spontaneously  made,  which  might  be  kept,  changfed,  or 
recalled  at  pleasure."  The  court  in  that  case  affirmed  the  decree 
of  the  Circuit  Court  for  the  Western  District  of  Michigan  which 
refused  to  enjoin  the  state  from  taxing  the  railroad  company 
before  the  expiration  of  the  period  of  exemption  fixed  by  the  act 
of  1871.  It  does  not  appear  from  the  report  of  that  case  that 
there  had  been  any  formal  repeal  of  the  act  ^rantin^  the  ex- 
emption from  taxation. 

In  West  Wisconsin  R.  R.  Co.  v.  Supervisors,  93  U.  S.  595, 
23  L.  Ed.  814,  Tucker  v,  Ferguson  was  cited  and  relied  on  in 
construing  an  act  of  the  Legislature  of  Wisconsin  of  1870  ex- 
empting from  taxation  lands  of  a  railroad  company  for  a  certain 
period  "upon  the  express  condition  that  if  said  railroad  company 
shall  not  have  built  their  said  road  within  two  years  from  the 
passage  of  this  act  then  and  in  that  case  this  act  shall  be  null 
and  void."  It  was  held  in  that  case  that  the  act  in  question  did 
not  constitute  a  "contract"  within  the  meaning  of  the  Constitu- 
tion of  the  United  States,  and  that  the  exemptions  granted  by  it 
"were  gfratuities  offered  by  the  state  without  any  element  of 
contract."  The  court  there  say  that  the  taxing  power  "may  be 
restrained  by  contract  in  special  cases  for  the  public  good,  when 
such  contracts  are  not  forbidden.  But  the  contract  must  be 
shown  to  exist.  There  is  no  presumption  in  its  favor.  Every 
reasonable  doubt  should  be  resolved  against  it."  It  was  also  held 
that  the  condition  in  the  act  in  teference  to  the  early  completion 
of  the  road  did  not  alter  the  case ;  the  court  saying :  "The  earlv 
completion  of  the  road  wa$  beneficial  to  the  company  as  well  as 
to  the  public.  *  *  *  jf  ^g  company  came  within  the  con- 
dition specified  in  the  act  of  1870,  it  would  be  in  a  position  to  take 
the  gratuity  offered  by  that  act.  If  this  were  so,  the  state  might 
continue  or  withdraw  that  gratuity  when  it  took  effect,  as  it 
might  deem  best  for  the  public  welfare."  The  road  was  com- 
pleted within  the  two  years,  but  thfe  Legislature,  before  the  ex- 
piration of  the  exemption,  passed  a  general  act  declaring  liable 
to  taxation  the  lands  of  any  railroad,  lying  in  the  county  trav- 
ersed by  the  West  Wisconsin  Railroad,  "not  used  for  roadbed 
or  depot  purposes,"  and  that  act  was  held  valid,  although  its 
effect  was  to  withdraw,  pro  tanto,  the  exemption  granted  by 
the  act  of  1870.  That  case  was  affirmed  in  Grand  Lodge  v. 
New  Orleans,  166  U.  S.  149,  17  Sup.  Ct.  523,  41  L.  Ed.  95L 
and  it  has  frequently  been  cited  and  relied  on  in  the  state  courts. 

It  is  difficult  to  see,  in  the  light  of  these  decisions,  whose 
reasoning  is  both  sound  and  forcible,  how  the  exemption  from 
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taxation  donated  to  the  Baltimore  &  Eastern  Shore  Railroad 
Company  by  the  act  of  1886  amounted  to  more  than  a  gratuity, 
spontaneously  made,  which  was  subject  to  recall  at  the  pleasure 
of  the  state,  and  which  could  not  operate  as  an  effective  re- 
straint upon  the  future  exercise  of  the  taxing  power  by  the  state. 
It  is  true,  the  exemption  was  not,  by  the  terms  of  the  act,  to 
be^in  until  the  completion  of  the  road,  but  the  company  was  not 
required  to  build  the  road,  and  when  it  did  so  it  improved  by  so 
much  the  value  of  its  own  property.  If,  therefore,  we  concede, 
for  the  sake  of  the  ar^ment,  that  the  present  appellant  acquired, 
by  virtue  of  its  incorporation  under  sections  187,  etc.,  of  art.  23 
of  the  Code,  the  same  kind  of  an  exemption  as  that  possessed 
by  the  Baltimore  &  Eastern  Shore  Railroad  Company,  we  find  it 
in  possession  of  a  mere  g^ratuity,  which  mi^ht  at  any  time  be 
recalled  b^''  the  state  and  which  placed  no  restriction  upon  the 
subsequent  exercise  of  the  taxing^  power  by  the  state.  Now,  in 
this  state  of  the  case  we  find  that  in  1896  the  state,  by  the  gen- 
eral assessment  law  enacted  in  chapter  120,  p.  151,  of  the  Acts 
of  1896,  positively  directed  a  new  assessment  for  purposes  of 
taxation  to  be  made  of  all  property  in  the  state  and  taxes  to  be 
levied  thereon.  Section  1  of  that  act  (amending^  section  2,  art.  81, 
Code  Pub.  Gen.  Laws)  declares  that  the  property,  real  and 
personal,  of  every  railroad  in  the  state  shall  be  valued  and  as- 
sessed for  county  and  municipal  purposes,  and  later  on  in  the 
act  it  directs  the  appropriate  officials  to  proceed  to  tax  such 
property.  This,  if  not  a  formal  repeal,  which  it  is  not  disputed 
the  Legislature  could  have  made  of  the  legislation  under  which 
the  appellant  claims  its  exemption,  certainly  would  have  amounted 
to  a  recall  of  the  exemption,  if  any  such  there  were,  within  the 
ruling  of  the  last-cited  federal  cases,  especially  of  the  case  of 
the  West  Wisconsin  R.  R.  Co.  z'.  Supervisors.  See,  also.  County 
Com'rs  r.  Franklin  R.  R.  Co.,  34  Md.  159.  It  is  significant 
that  in  the  last  section  (section  2)  of  the  act  of  1896,  p.  188, 
c.  120,  directing  the  general  assessment,  is  found  this  proviso: 
"Provided  further  however  that  nothing  in  this  act  contained 
shall  be  held  to  discharge  or  release,  impair  or  affect  any  ir- 
repealable  contract  or  obligation  of  any  kind  whatsoever  existing 
at  the  date  of  the  passage  of  this  act."  This  strongly  indicates 
the  intention  of  the  Legislature  that  all  existing  contracts  and 
obligations  of  anv  kind  whatsoever,  which  were  not  irrepealable, 
were  to  yield  to  the  provisions  of  the  act  in  so  far  as  inconsistent 
with  them. 

Our  conclusions  upon  the  whole  case  are  that  the  exemption 
from  taxation  granted  by  Acts  1886,  p.  209,  c.  133,  was  intended 
to  apply  only  to  the  Baltimore  &  Eastern  Shore  Railroad  Com- 
pany, and  was  not  transferrable,  and  did  not  pass  under  the 
mortgage  or  otherwise  from  that  corporation  to  th^  appellant; 
that  the  appellant  did  not,  by  virtue  of  its  incorporation  under 
section  187  et  seq.  of  article  23  of  the  Code,  acquire  from  the 
.^ate  any  right  to  an  exemption  from  taxation ;  that  even  if  it 
had  acquired  by  its  incorporation  such  a  right  to  an  exemption 
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as  that  enjoyed  by  the  Baltimore  &  Eastern  Shore  Railroad 
Company,  that  rigfht  would  have  been  recalled  or  extinguished 
by  Assessment  Act  1896,  p.  151,  c.  120;  and  that  there  exists, 
therefore,  no  obligfation  on  the  part  of  the  state  to  exempt  the 
appellant  from  that  measure  of  local  taxation  to  which  it  is 
liable  under  the  provisions  of  article  81  of  the  Code.  It  results 
from  these  conclusions  that  the  appellant  is  liable  for  the  taxes 
to  recover  which  this  suit  was  instituted. 

We  entertain  the  higfhest  regard  for  the  learning  and  ability 
of  the  two  federal  tribunals  who  have  expressed  their  opinions, 
in  Bancroft's  Case,  upon  the  le^al  propositions  which  are  vital 
to  the  decision  now  under  consideration  by  us,  but  Bancroft's 
Case  still  remains  undecided  by  the  Supreme  Court  of  die 
United  States,  where  it  is  now  pending.  We,  of  course,  hold 
ourselves  ready  to  be  governed  by  the  decision  of  that  high 
tribunal  when  it  shall  have  spoken  upon  the  subject  of  the  al- 
leged violation  of  article  1,  cl.  10  of  the  federal  Constitution  by 
the  levy  of  the  taxes  sued  for  in  this  case.  In  the  meantime,  as 
that  question  remains  open,  we  feel  constrained  to  be  governed 
by  our  own  view  of  the  law  and  affirm  the  judgment  appealed 
from  in  the  case  before  us,  which  is  a  controversy  between  one 
of  the  counties  of  the  state  of  Maryland  and  a  corporation  or- 
ganized under  its  laws,  which  depends  for  its  solution  upon  the 
proper  construction  of  those  laws. 

Judgment  affirmed,  with  costs. 


Hall  v,  Pennsylvania  R.  Co. 

(Supreme  Court  of  Pennsylvania,  M^ay  7,  1906.) 

[64  Atl.  Rep.  408.] 

Railroads — ^Illegal  Use  of  Street — Remedy  of  Lot  Owner.* — Com- 
plainant sued  to  enjoin  defendant  railroad  company  from  making  an 
unlawful  use  of  street  in  front  of  his  property.  It  appeared  that  the 
illegal  occupation  of  the  street  was  not  wantonly  or  negligently  done, 
but  under  stress  of  circumstances.  Held,  that  the  bill  would  not  be 
dismissed,  but  a  decree  would  be  rendered  giving  defendant  reason- 
able time  to  abate  the  nuisance  or  to  come  to  an  agreement  with  com- 
plainant, and,  if  the  nuisance  is  not  abated  nor  an  agreement  reached, 
will  appoint  a  referee  or  otherwise  as  it  m^y  be  expedient  to  ascertain 
the  damages  to  complainant. 

Appeal  from  Court  of  Common  Pleas,  AUeg^heny  County. 
Bill  by  Robert  C.  Hall  against  the  Pennsylvania  Railroad  Com- 


*For  the  authorities  in  this  series  on  the  subject  of  railroads  as 
nuisances,  see  foot-notes  appended  to  Townsend  v.  Norfolk  Ry.  & 
Light  Co.  (Va.),  19  R.  R.  R.  635,  42  Am.  &  Eng.  R.  Cas.,  N.  S.,  635; 
foot-note  appended  to  Rainey  v.  Red  River,  etc.,  Ry.  Co.  (Tex.),  19 
R..  R.  R.  617,  42  Am.  &  Eng.  R.  Cas.,  N.  S^  617;  Gossett  v.  Southern 
Ry.  Co.  (Tenn.),  18  R.  R.  R.  706,  41  Am.  &  Eng.  R.  Cas^  N.  S.,  706; 
foot-notes  appended  to  Davis  v.  Baltimore  &  O.  R.  Co.  C^d.),  18  R. 
R.  R.  699,  41  Am.  &  Eng.  R.  Cas..  N.  S..  699. 
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pany.    From  a  decree  dismissing^  the  bill,  plaintiff*  appeals.    Re- 
versed. 

Argfued  before  Mitchell^  C.  J.,  and  Vthh,  Mestrezat,  Pot- 
ter, and  Elkin,  JJ. 

David  T,  Watson  and  William  Kaufman,  for  appellant. 
Patterson,  Sterrett  &  Acheson,  for  appellee. 

Per  Curiam.  That  the  defendant  was  making  an  unlawful 
use  of  the  streets  in  front  of  appellant's  property  specially  in- 
jurious to  him  was  found  as  a  fact  by  the  court  below,  and,  in- 
deed, was  so  clear  that  it  was  not  really  denied  by  defendant's 
counsel  in  this  court.  Bein^  thus  an  admitted  and  continuing 
nuisance  which  could  only  be  prevented  at  law  by  repeated  ac- 
tions, it  is  remediable  in  equity,  and,  where  the  enforcement  of  a 
clear  le^l  ri^ht  comes  within  the  jurisdiction  of  equity,  the 
doctrine  of  the  respective  inconvenience  or  loss  to  the  parties 
has  no  place,  and  the  duty  to  g^ive  relief  is  as  mandatory  as  in 
courts  of  law.  Sullivan  v.  Steel  Co.,  208  Pa.  540,  57  Atl.  1065, 
66  L.  R.  A.  712.  The  learned  judge  below  therefore  was  in 
error  in  dismissing^  the  bill  and  imposing  the  costs  on  the  plaintiff. 
It  appears,  however,  beyond  dispute,  that  the  illegal  occupation 
of  the  streets  by  defendant  was  not  wantonly  or  even  negligently 
done,  but  as  a  choice  of  evils  in  a  situation  of  constantly  increas- 
ing difficulty,  involving  very  large  public  interests  and  conven- 
ience. While  this  consideration  is  not  a  bar  to  appellant's  rights, 
it  is  a  good  reason  for  the  exercise  of  the  chancellor's  discretion 
in  the  summary  enforcement  of  such  rights.  And  the  appellant 
will  have  small  ground  for  complaint  of  a  little  more  delay  in 
view  of  the  facts  as  found  by  the  court  below  that  he  bought  the 
property  when  the  conditions  and  use  of  the  streets  were  the 
same,  and  as  obvious  as  now,  allowed  between  two  and  three 
years  to  elapse  before  filing  his  bill,  and  in  the  meantime,  shortly 
before  filing  the  bill,  refused  an  offer  from  the  defendant  to  lease 
the  property  at  a  much  larger  rental  than  that  paid  by  his  present 
tenants. 

The  decree  is  reversed,  the  bill  directed  to  be  reinstated  and 
the  injunction  to  be  issued;  the  enforcement  of  the  injunction, 
however,  to  be  under  the  supervision  and  special  orders  of  the 
court  below  so  as  to  afford  the  defendant  reasonable  time  to  abate 
the  nuisance.  And  at  the  proper  time,  if  the  parties  do  not  agree, 
the  court  shall  by  appointment  of  a  referee,  or  issue  to  a  court 
of  law,  or  otherwise,  as  it  may  deem  most  expedient,  ascertain 
the  damages  to  the  plaintiff.    Costs  to  be  paid  by  the  appellee. 
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ScovELL  et  al.  v.  St.  Louis  Southwestern  Ry.  Co.    In  re  St. 

Louis  Southwestern  Ry.  Co. 

(Supreme  Court  of  Louisiana,  June  22,  1906.) 
[41   Sa.   Rep.   723.] 

Expropriation — ^Prescription — ^Applicability. — Mrs.  Volcy  .Amet  v, 
Texas  &  Pacific  Railroad  Company,  41  South.  721,  reaffirmed,  to  the 
effect  that  the  prescription  of  two  years  under  Act  No.  96,  p.  142,  of 
1896,  applies  only  where  the  property  has  been  taken  in  pursuance  of 
a  judgment  of  expropriation. 

Prescription — Minors. — Prescription  of  10  years  does  not  run  against 
minors. 

Railroads — Right  of  Way — Payment  by  Railroad  ComjMny. — A 
plantation  was  seized  and  sold  after  a  railroad  had  appropriated  and 
had  been  for  some  time  using  a  right  of  way  through  it,  and  after- 
wards was  repurchased,  no  mention  being  made  in  either  sale  of  -the 
right  of  way.  Held,  that  the  right  of  way  did  not  pass  with  the 
plantation  at  the  sheriffs'  sale,  and  that  the  obligation  to  pay  for  it, 
which  the  railroad  owed  to  the  owners  at  the  time  of  the  appropria- 
tion, continued  to  be  a  debt  due  to  these  owners  after  they  had  re- 
purchased the  property. 

Same — Dedication. — From  this  debt  the  railroad  was  not  liberated 
by  the  act  of  the  owners  in  laying  off  the  land  into  streets  and  squares, 
according  to  a  map  placed  of  record,  and  selling  lots  as  per  the  niap. 
A  railroad  cannot  acquire  property  by  dedication,  and  no  one  pretends 
that  the  right  of  way  in  question  belongs  to  the  public. 

(Syllabus  by  the  Court.) 

Certiorari  to  Court  of  Appeal,  Parish  of  Caddo. 

Action  by  Mrs.  Mary  Lee  Scovell  and  others  against  the  St. 
Louis  Southwestern  Railway  Company.  Judgment  for  plainti£Fs, 
and  the  defendant  applies  for  certiorari  or  writ  of  review  to  the 
Court  of  Appeal.    Affirmed. 

See  38  South.  582. 

Alexander  &  Wilkinson,  for  applicant. 

Charles  Latham  Gaines  and  Thomas  Fletcher  Bell,  Jr,,  for  re- 
spondents. 

Provost Y,  J.  The  two  plaintiffs  are  owners  of  the  Plain  Deal- 
ing and  Shady  Grove  plantations,  and  sue  the  defendant  railway 
company  for  the  value  of  the  right  of  way  which  it  occupies 
across  the  places.  The  company  took  possession  without  title, 
but  with  the  consent  of  the  father  and  tutor  of  plaintiffs,  who,  by 
the  way,  was  also  the  vice  president  of  the  company.  This  was 
in  1888,  and  the  road  has  been  in  actual  operation  ever  since. 
The  plaintiffs  were  emancipated  and  dispensed  from  attaining 
the  age  of  majority  on  August  2,  1896,  and  October  20,  1897, 
respectively.  This  suit  was  instituted  in  October,  1903.  For 
part  of  the  distance  on  Plain  Dealing  plantation,  the  road  trav- 
erses the  town  of  Plain  Dealing,  which  was  laid  out  into  squares 
and  streets  by  the  father  and  tutor  of  plaintiffs,  according  to  a 
map  placed  of  record  by  him;  and  since  their  emancipation  the 
plaintiffs  have  made  sales  as  per  this  map.    The  plaintiffs  lost  the 
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ownership  of  Shady  Grove  plantation,  by  a  sheriff's  sale  made 
in  1895 ;  but  they  repurchased  the  property  in  1899.  In  these 
sales  no  mention  was  made  of  the  railroad,  or  of  the  ri^ht  to  sue 
for  the  value,  or  use,  of  the  land  taken  by  it. 

The  first  defense  is  the  prescription  of  two  years,  under  Act 
No.  227,  p.  457.  of  1902,  amending  Act  No.  96,  p.  142,  of  1896, 
amending:  Act  No.  117,  p.  215,  of  1886,  amending  Rev.  St.  § 
H79,  which  is  Act  No.  38,  p.  32,  of  1855,  incorporated  in  Civ. 
Code.  art.  2630. 

After  thorough  and  mature  consideration,  this  court  held,  in 
the  case  of  Mrs.  Volcy  Amet  v.  Texas  &  Pacific  R.  R.  Co.  (not 
yet  officially  reported)  41  South.  721,  that  this  prescription  ap- 
plies only  where  the  property  has  been  taken  in  pursuance  of  a 
judgment  of  expropriation.  Here  the  prescription  is  inapplicable 
in  this  case. 

The  next  defense  is  the  prescription  of  10  years,  by  which 
continuous  and  apparent  servitudes  are  acquired,  and  personal 
actions  are  barred. 

Article  3522,  Civ.  Code,  provides  that  prescription  does  not 
run  against  minors  "except  in  the  cases  provided  by  law."  The 
cases  thus  provided  by  law  are  specified  in  article  3541,  Civ. 
Code ;  and  the  prescription  of  10  years  is  not  one  of  them.  The 
plaintiffs  were  minors  up  to  the  time  of  their  emancipation  in 
1896  and  1897 ;  hence  this  plea  of  prescription  is  not  good. 

The  learned  counsel  for  defendant  say  that  the  prescription  of 
10  years  here  invoked  is  not  properly  a  prescription,  but  in  the 
nature  of  a  perpetual  bar,  and,  as  such,  applies  to  minors.  We 
fail  entirely  to  see  the  force  of  this  argument.  The  lapse  of  time 
by  which  a  servitude  is  acquired,  and  by  which  a  liberation  from 
debts  is  effected,  is  certainly  a  prescription.  It  comes  exactly 
within  the  codal  definition  of  prescription. 

The  next  defense  has  reference  to  Shady  Grove  alone.  It  is 
tliat,  when  plaintiffs  reacquired  the  property,  they  got  it  in  the 
condition  in  which  it  was;  that  is  to  say,  with  the  railroad  upon 
it,  and  that  they  cannot  now  object  to  the  railroad's  being  upon  it. 

In  answer  to  this,  the  plaintiffs  say  that  they  were  owners  of 
the  plantation  when  the  railroad  came  upon  it  and  took  posses- 
sion of  the  right  of  way.  That  the  effect  of  this  taking  was  to 
segregate  this  right  of  way  from  the  rest  of  the  plantation,  so  that 
at  the  sheriff's  sale,  it  did  not  pass  as  part  of  the  plantation,  but 
remained  in  the  hands  of  the  railroad;  and  that  it  so  remained 
subject  to  the  obligation  to  pay  for  it.  That  this  obligation  was 
a  debt  due  to  them,  and  has  continued  to  be  a  debt  due  to  them, 
not  paid,  and  not  prescribed. 

This  appears  to  us  to  be  a  complete  answer. 

The  next  defense  is  that,  by  laying  off  the  property  into  squares 
and  streets  according  to  a  map,  and  recording  the  map,  and 
making  sales  as  per  the  map,  the  plaintiffs  have  dedicated  the 
right  of  way  to  the  public. 

This  defense,  we  assume,  has  been  put  in  only  for  what  it 
might  be  worth.    It  is  without  merit.    No  one  pretends  that  the 
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public  owns  this  rifirht  of  way,  and  it  is  well  settled  that  a  railroad 
cannot  acquire  property  by  dedication.  9  A.  &  E.  E.  of  Law 
p.  23. 

The  judfifment  of  the  Court  of  Appeal  is  affirmed. 
Breaux,  C.  J.    I  concur  in  the  decree. 


Dudley  v.  Illinois  Cent.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Oct.  16,  1906.) 

[96  S.  W.  Rep.  835.1 

Removal  of   Causes — Citizenship— Joinder  of  Parties — Petition.* — 

Plaintiff,  who  was  a  brakeman  on  one  of  defendant  railroad  com- 
pany's freight  trains,  souf^ht  to  recover  damages  for  injuries  sus- 
tained by  his  being  struck  by  a  waterspout  alleged  to  be  too  near 
the  track.  Plainti^  joined  defendant  M.,  whose  citizenship  was  the 
same  as  plaintiffs,  with  defendant  railroad  company,  whose  citizen- 
ship was  diverse,  and  alleged  that  M.  had  charge  of  defendant's 
waterspout,  etc.,  and  that  the  railroad  company  and  M.,  as  its  agent 
and  servant,  had  carelessly,  etc.,  placed  the  post  and  pillars  support- 
ing the  spout  so  near  the  track  as  to  make  its  position  dangerous, 
and  that  the  spout  was  negligently  permitted  to  hang  in  dangerous 
proximity  to  the  top  of  the  train;  that  by  the  negligence  of  defendant 
company  and  M.  in  placing  the  pillar,  and  in  permitting  the  spout 
and  connections  to  be  in  such  condition,  plaintiff  was  struck  by  the 
spout  and  injured.  Held,  that  the  petition  stated  a  cause  of  action 
against  both  defendants,  and  that  the  court  therefore  properly  denied 
the  motion  of  the  railroad  company  in  the  first  instance  to  transfer 
the  cause  to  the  federal  court. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servant's  Lia- 
bility.t — A  servant  of  a  railroad  company  in  charge  of  its  water  tanks, 
spout,  pumping  stations,  and  appliances  under  the  direction  of  a 
superintendent,  was  not  liable  for  injuries  to  a  brakeman  by  striking 
a  spout  negligently  placed  too  near  the  track,  where  such  servant 
had  nothing  to  do  with  the  placing  or  adjusting  of  the  pipe  and 
fixtures,  and  was  guilty  at  most  of  mere  nonfeasance  for  failure  to 
remedy  the  deCj^ct. 

Removal  of  Causes — Renewal  of  Motion.* — Where,  in  an  action  for 
injuries  to  a  servant,  plaintiff  joined  a  resident  employee  as  a  party 
defendant  with  the  railroad  company,  which  was  a  nonresident,  and 
at  the  close  of  plaintiff's  evidence  no  cause  of  action  had  been  es- 
tablished against  the  resident  defendant,  and  there  was  nothing  to 
warrant  the  presumption  that  a  stronger  case  could  have  been  made 
out  when  the  petition  was  filed,  it  was  proper  for  the  court  to  grant 
the  railroad  company's  renewed  motion  for  a  removal  of  the  cause 
to  the  federal  court,  on  the  ground  that  the  citizen  defendant  had 
been  joined  for  the  sole  purpose  of  preventing  such  removal. 

Appeal  from  Circuit  Court,  Caldwell  County. 
"To  be  officially  reported." 

Action  by  William  Dudley  ag'ainst  the  Illinois  Central  Railroad 
Company  and  others.     From  an  order  dismissing  the  suit  as  to 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
move cause  to  federal  court  because  of  diversity  of  citizenship,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R. 
R.  R.  531.  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531. 

tSee  note,  20  R.  R.  R.  457,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  457. 
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defendant  Calvin  Mitchell,  and  sustaining  the  application  of  the 
defendant  railroad  company  to  remove  the  cause  to  the  federal 
court,  plaintiff  appeals.    Affirmed. 

Hendrick,  Miller  &  Marble,  for  appellant. 
Jno.  C.  Gates,  Trabue,  Doolan  &  Cox,  J,  M.  Dickinson,  and 
P.  H.  Darby,  for  appellees. 

Carroll,  C.  The  appellant,  who  was  a  brakeman  on  one  of 
appellee's  freigfht  trains,  brought  this  suit  against  the  appellee 
company  and  Calvin  Mitchell  to  recover  damages  resulting  from 
injuries  sustained  by  being  struck  by  a  waterspout  attached  to  a 
tank  operated  by  the  defendant  company  near  Cerulean  Springs. 
The  petition  averred:  "That  the  defendant  Calvin  Mitchell 
was  in  the  employ  of  the  company,  and  was  acting  as  its  pumper 
or  superintendent  or  supervisor  or  manager  of  pumps,  tanks, 
and  all  the  appliances  and  water  tanks,  along  its  road;  that  he 
had  charge  and  management  of  the  pumps,  tanks,  cranes,  chains, 
posts,  and  all  appliances  of  the  pumping  stations  which  furnished 
water  to  the  engines  of  the  company,  and  was  paid  by  the  com- 
pany to  do  this  work  under  its  orders ;  that  he  was  especially  and 
directly  in  charge  and  control  of  the  tank  and  crane  and  spout 
and  pumping  station  and  all  the  appliances  thereof  at  Cerulean 
Springs,  and  of  the  supplying  of  water  to  the  engines,  and  was 
actually  managing  and  controlling  said  tanks,  pump,  spout  and 
appliances;  that  the  company  and  Mitchell,  as  its  agent  and 
servant  in  charge  of  said  tank,  had  carelessly,  wrongfully  and 
negligently  placed  the  post,  pillar  and  support  supporting  the 
spout  and  crane  which  was  used  in  supplying  the  engine  with 
water,  dangerously  and  unnecessarily  near  to  the  track,  making 
the  position  of  same  improper,  defective  and  dangerous,  because 
of  its  proximity  to  the  track,  ^nd  had  negligently  permitted  the 
chains>  spout  and  other  appliances  of  the  tank  to  be  defective  and 
out  of  repair,  and  to  hang  in  dangerous  proximity  to  the  top  of 
the  train,  so  as  to  endanger  the  lives  of  the  employees  engaged  in 
discharging  their  duties ;  that  by  the  negligence  of  the  defendant 
company  and  Mitchell  in  placing  the  post,  pillar  and  support  so 
near  the  track,  and  by  their  negligence  in  suffering  and  per- 
mitting the  support  and  connections  of  the  tank  to  be  in  such 
condition  as  to  put  the  spout  in  dangerous  proximity  to  the  train, 
the  plaintiff  was  struck  by  the  spout  upon  the  head  and  injured." 
The  petition  also  contained  other  allegations  necessary  in  cases 
of  this  character.  In  due  time  the  railroad  company,  a  foreign 
corporation,  filed  its  petition  and  bond  for  removal  of  the  cause 
to  the  United  States  Circuit  Court.  This  motion  the  trial  court 
overruled.  Upon  a  trial  of  the  case,  at  the  conclusion  of  the 
evidence  for  plaintiff,  now  appellant,  the  defendant  Mitchell  en- 
tered a  motion  for  a  peremptory  instruction,  which  was  sustained 
bv  the  court,  and  thereupon  the  jury  returned  a  verdict  for 
Mitchell.  When  the  action  against  Mitchell  was  terminated  in 
this  way,  the  defendant  company  renewed  its  motion  for  removal, 
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and  it  was  sustained  by  the  court.  Appellant  complains  of  the 
action  of  the  trial  court  in  giving^  the  peremptory  instruction  and 
in  removing  the  cause. 

The  petition  stated  a  good  cause  of  action  against  both  the  de- 
fendants, and  the  court  properly  refused  to  transfer  the  action 
when  the  motion  was  first  made.    I.  C.  R.  R.  v.  Coley,  89  S.  W. 
234,  28  Ky.  Law  Rep.  336,  1  L.  R.  A.  (N.  S.)  370;  Pierce's 
Adm'r  v,  I.  C.  R.  R.,  86  S.  W.  703,   27    Ky.   Law    Rep.   801. 
Whether  the  transfer  was  proper,  upon  the  conclusion  of  the 
evidence  for  appellant,  depends  upon  the  question  whether  or  not 
Mitchell  was  joined  as  defendant  in  good  faith.    The  mere  fact 
that  the  trial  judge  sustained  a  peremptory  instruction  on  behalf 
of  Mitchell  is  entitled  to  some  weight,  but  is  not  in  itself  con- 
clusive evidence  that  Mitchell  was  not  joined  in  good  faith,  or 
that  appellant  failed  to  make  out  a  case  against  Mitchell.     To 
determine  therefore  whether  or  not  the  action  of  the  trial  court 
was  proper,  we  will  examine  the  evidence  introduced  by  ap- 
pellant, and  determine  from  it  whether  or  not  the  averments  of 
the  petition  stating  a  good  cause  of  action  against  Mitchell  were 
sustained.    The  substance  of  the  allegations  against  Mitchell  are 
that  he  was  directly  in  charge  and  control  of  and  actually  man- 
aged and  controlled  the  tank,  crane,  spout,  pumping  station,  and 
all  appliances  connected  therewith,  and  that  as  agent  and  servant 
of  the  company  he  carelessly  and  negligently  placed  the  pillars, 
supporting  the  spout  and  crane,  dangerously  and  unnecessarily 
near  the  track,  making  the  same  improper,  defective,  and  danger- 
ous because  of  its  proximity  to  the  track ;  and  that  the  company 
and  Mitchell  negligently  permitted  the  chains,  spout,  and  other 
appliances  of  the  tank  to  be  defective  and  out  of  repair,  and  to 
hang  in  dangerous  proximity  to  the  top  of  the  cars.    The  evidence 
for  plaintiff  was  to  the  effect  that  Mitchell  was  in  charge  of  the 
tank  and  pump  of  the  defendant  on  the  Evansville  &  Hopkins- 
ville  Division,  which  included  the  tank  at  Cerulean  Spring,  and 
hired  the  pumpers,  and  that  the  tank  at  Cerulean  Springs  was 
some  two  feet  nearer  the  track  than  the  tank  at  Princeton  on  the 
same  line ;  that  Mitchell  was  working  under  one  Noles,  and  had 
been  seen  repairing  the  tanks  and  machinery  attached  thereto; 
that  the  water  pipe  from  the  tank  was  the  instrument  that  struck 
the  appellant  and  knocked  him  off  the  train ;  that  it  was  Mitchell's 
duty  to  examine  the  tanks  and  pumps  at  each  station,  and  keep 
them  in  running  order;  and  that  the  pipe  that  struck  appellant 
was  improperly  adjusted  and  hanging  too  far  over  the  track. 
There  was  no  evidence  whatever  tending  to  show  that  Mitchell 
had  anything  to  do  with  erecting  the  tank  or  placing  or  adjusting 
any  of  the  fixtures  or  appliances  thereon ;  nor  does  the  evidence 
disclose  whether  the  pipe  that  struck  appellant  was  so  constructed 
that  it  hung  too  far  over  the  track,  or  was  negligently  permitted 
to  hang  in  that  condition  by  some  persons  when  using  it ;  nor  does 
the  evidence  show  that  Mitchell  could  have  reconstructed  the  tank 
or  placed  it  further  from  the  track,  or  have  supplied  it  with 
different  pipes  or  appliances,  or  that  he  was  furnished  bv  the 
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master  with  any  other  appliances  than  those  in  use,  or  that  he 
had  it  in  his  power  to  do  anything  more  than  he  had  done. 
Mitchell  was  a  subordinate  employee  of  the  railroad  company, 
workinie:  under  the  superintendent  or  person  who  had  charge  of 
the  tanks  and  pumping  stations. 

Assuming  that  it  was  the  duty  of  Mitchell  to  keep  these  tanks 
and  appliances  in  repair,  and  that  the  water  pipe  that  struck  ap- 
pellant was  hanging  too  low  down,  Mitchell  could  not  be  held 
liable  to  appellant,  unless  a  servant  such  as  Mitchell  was  is  liable 
for  nonfeasance,  or  for  his  failure  to  affirmatively  take  some  ac- 
tion to  remedy  defects  or  dangerous  appliances  to  which  his 
attention  may  be  directed.  This  precise  question  was  before  this 
court  in  Cincinnatti,  New  Orleans  &  Texas  Pacific  R.  Co.  v. 
Robinson,  74  S.  W.  1061,  25  Ky.  Law  Rep.  265,  and  it  was  there 
held  that  the  petition  having  failed  to  show  any  cause  of  action 
against  Robinson,  the  employee  joined  with  the  company,  that 
it  was  proper  to  remove  the  case  to  the  United  States  Circuit 
Court.  In  the  case  at  bar,  the  evidence  wholly  fails  to  make  out 
a  case  against  Mitchell,  and  therefore  the  action  of  the  trial  judge 
in  giving  the  peremptory  instruction  was  proper.  The  petition 
for  removal  set  out  that  Mitchell  was  joined  as  a  defendant  for 
the  sole  purpose,  and  with  the  fraudulent  design,  of  preventing 
the  transfer  of  the  case  to  the  United  States  Circuit  Court,  and 
that  the  allegations  of  the  petition  in  respect  to  Mitchell  were 
untrue,  and  could  not  be  sustained  by  evidence ;  and,  when  the 
evidence  on  behalf  of  appellant  disclosed  a  total  failure  to  show 
any  liability  on  the  part  of  Mitchell,  the  conclusion  remained  that 
the  allegations  of  the  petition  for  removal  were  true. 

In  Illinois  Central  R.  Co.  v,  Coley.  89  S.  W.  234,  28  Ky.  Law 
Rep.  336,  1  L.  R.  A.  (N.  S.)  370,  the  engineer  in  charge  of  the 
train  that  injured  plaintiff  was  joined  as  a  defendant.  A  petition 
similar  to  the  one  in  the  case  at  bar  was  filed  for  removal,  and 
overruled.  On  a  trial,  a  verdict  was  rendered  against  the  de- 
fendants. In  discussing  the  question  of  removal,  this  court  said  : 
**If  the  engineer  negligently  ran  the  engine  against  the  wagon  in 
which  appellee  was  riding  and  injured  her,  he  is  liable  to  her  for 
her  injuries.  The  fact  that  he  did  not  own  the  engine,  or  that 
he  was  operating  it  in  the  service  of  the  railroad  company,  makes 
him  none  the  less  liable  for  his  personal  wrong.  If,  in  operating 
the  engine,  he  was  acting  as  agent  of  the  railroad  company,,  and 
his  act  was  its  act,  then  it  is  also  responsible  to  her  upon  the 
principle  that  he  who  does  an  act  by  another  does  it  himself." 
In  that  case  the  evidence  justified  the  finding  that  the  engineer 
was  guilty  of  an  affirmative  act  of  negligence,  and,  although  a 
subordinate  employee,  was  jointly  liable  with  his  principal  for  his 
negligent  conduct.  The  court  further  said:  "If  the  plaintiff 
trifled  with  the  court,  and  joined  a  defendant  who  is  a  resident 
of  the  state  simply  for  the  purpose  of  defeating  the  right  of  the 
other  defendant  to  remove  the  case  to  the  federal  court,  the  court 
should,  as  soon  as  this  is  made  apparent  on  the  trial,  dismiss  the 
action  as  to  the  defendant  fraudulently  joined,  with  costs,  and 
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remove  the  case  to  the  federal  court.  The  court  should  not  at 
any  stage  of  the  proceeding  allow  a  party  to  trifle  with  its 
process,  or  to  defeat  the  courts  by  fraudulent  joinder  of  a  per- 
son  as  a  defendant." 

If  the  plaintiff  can  by  stating  in  his  petition  a  good  cause  of 
action  against  a  resident  defendant,  and  thereby  prevent  the 
nonresident  defendant  from  transferring  the  case,  although  upon 
the  trial  the  evidence  wholly  fails  to  show  any  cause  of  action 
against  the  resident  defendant,  the  result  would  necessarily  be 
that  in  every  case  where  this  was  done  a  removal  could  be 
prevented,  and  the  plaintiff,  by  the  fraudulent  or  mistaken  join- 
der of  a  person  as  a  defendant,  could  defeat  the  jurisdiction  of 
the  federal  court.  Powers  v.  C.  &  O.  Ry.  Co.,  169  U.  S.  92,  18 
Sup.  Ct.  264,  42  L.  Ed.  673.  It  is  true  that  it  is  for  the  state 
court  to  determine  from  the  record,  when  the  motion  for  a  trans- 
fer is  made,  whether  or  not  there  is  then  presented  a  state  of 
case  authorizing  a  transfer.  Illinois  Central  R.  Co.  v,  Jones* 
AdmV,  80  S.  W.  484,  26  Ky.  Law  Rep.  31 ;  Rutherford  v.  Illinois 
Central  R.  Co.,  85  S.  W.  199,  27  Ky.  Law  Rep.  397.  And  it 
has  been  ruled  in  a  number  of  cases  that  the  motive  or  purpose 
of  the  plaintiff  in  joining  the  defendants  will  not  be  inquired 
into,  provided  a  cause  of  action  is  stated  against  them  jointly. 
Winston's  Adm'r  v.  Illinois  Central  R.  Co.,  23  Ky.  Law  Rep. 
1283,  65  S.  W.  13,  55  L.  R.  A.  603 ;  C.  &  O.  Ry.  Co.  v.  Dixon, 
179  U.  S.  131,  21  Sup.  Ct.  67,  45  L.  Ed.  121 ;  Rutherford  v. 
Illinois  Central  R.  Co.,  85  S.  W.  199,  27  Ky.  Law  Rep.  397. 
But  when,  during  the  progress  of  the  trial — for  instance,  at  the 
close  of  the  plaintiff's  evidence — it  becomes  apparent  that  no 
cause  of  action  has  been  made  out  against  the  resident  defend- 
ant, and  there  is  nothing  in  the  record  to  warrant  the  presump- 
tion or  conclusion  that  a  stronger  case  could  have  been  made  out 
when  the  petition  was  filed,  the  court  will  not  sit  idly  by  and 
permit  a  plaintiff,  by  making  allegations  that  he  must  have 
known  he  could  not  establish,  to  deprive  the  defendant  of  a  right 
guarantied  to  it  or  him  by  the.  law.  However  reluctant  state 
courts  may  be  to  surrender  their  jurisdiction,  they  cannot  lend 
themselves  to  a  scheme  to  defeat  rights  to  which  one  of  the  par- 
ties litigant  is  entitled,  or  permit  a  skillful  pleader  to  determine 
the  question  of  removal  without  reference  to  the  merits  of  the 
case. 

The  case  of  Whitcomb  v.  Smithson,  175  U.  S.  635,  20  Sup. 
Ct.  248,  44  L.  Ed.  303,  is  not  in  conflict  with  these  views.  It  is 
true  that  in  that  case,  at  the  close  of  the  testimony  for  plaintiff, 
the  trial  court  sustained  a  peremptory  instruction  offered  by  the 
resident  defendant,  and  thereupon  the  nonresident  defendant 
again  moved  to  transfer  the  case,  and  this  motion  was  overruled. 
In  sustaining  this  ruling,  the  Supreme  Court  said:  "This  was  a 
ruling  on  the  merits,  and  not  a  ruling  on  the  jurisdiction.  It 
was  adverse  to  the  plaintiff,  and  without  his  assent,  and  the  trial 
court  rightly  held  that  it  did  not  operate  to  make  the  cause  then 
removable,  and  thereby  enable  the  other  defendants  to  prevent 
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plaintiff  from  taking  a  verdict  against  them.  As  we  have  said, 
the  contention  of  that  railway  company  that  it  was  fraudulently 
joined  as  a  defendant  had  been  disposed  of  by  the  United  States 
Circuit  Court.  But,  assuming^  without  deciding  that  that  con- 
tention could  not  have  been  properly  renewed  under  the  circum- 
stances, it  is  sufficient  to  say  that  the  record  before  us  does  not 
sustain  it."  It  will  thus  be  seen  that  the  decision  of  this  question 
is  rested  upon  the  gfrounds:  First,  that  it  had  been  disposed  of 
by  the  United  States  Circuit  Court ;  and,  second,  that  the  record 
did  not  show  a  fraudulent  joinder. 

The  jud^fment  of  the  lower  court  is  affirmed. 


White's  Adm'r  v,  Chicago,  St.  L.  &  N.  O.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Oct.  24,  1906.) 

[96  S.  W.  Rep.  911.1 

Removal  of  Causes — Joinder  of  Parties — Citizenship.* — In  an  action 
for  death,  plaintiff  joined  a  resident  corporation  and  two  nonresident 
corporations,  charj^infs:  that  defendants,  together  and  jointly,  were 
engaged  in  the  building  of  a  bridge  over  the  Tennessee  river,  and 
that  plaintiff's  intestate  was  employed  by  the  three  defendants  to 
work  on  the  bridge,  and  while  so  engaged  was  killed  by  the  fall  of 
a  mortar  bucket,  owing  to  the  negligence  of  the  three  defendants 
and  to  the  improper,  defective,  and  unsafe  condition  of  the  machinery 
in  use.  Held,  that  the  petition  stated  a  cause  of  action  against  all 
the  defendants,  which  precluded  a  removal  of  the  cause  to  the 
federal  court  by  the  nonresident  defendants,  on  a  petition  alleging 
that  the  resident  corporation  was  joined  for  the  fraudulent  purpose 
of  preventing  a  removal,  etc. 

Same — Fraudulent  Joinder — Proof. — Where,  in  an  action  for  death, 
a  joint  cause  of  action  is  stated  against  several  defendants,  one  of 
whom  is  a  resident  of  the  same  state  as  plaintiflF,  the  other  defend- 
ants, on  proving  at  the  trial  that  the  resident  defendant  was  joined 
for  the  fraudulent  purpose  of  preventing  a  removal  of  the  cause  to 
the  federal  court,  may  then  avail  themselves  of  the  misjoinder,  and 
remove  the  cause. 

Appeal  from  Circuit  Court,  Livingfston  County. 
"Not  to  be  officially  reported." 

Action  by  Richard  White's  administrator  agfainst  the  Chicag-o, 
St.  Louis  &  New  Orleans  Railroad  Company  and  others.  From 
a  judgement  in  favor  of  defendants,  plaintiff  appeals.    Reversed. 

Hendrick  &  Miller,  for  appellant. 

Trabue,  Doolan  &  Cox,  Bush  &  Grassham,  and  /.  M.  Dickin- 
son, for  appellees. 

Carroll,  C.  The  appellant  brought  this  action  against  the 
Chicago,  St.  Louis  &  New  Orleans  Railroad  Company,  the  Illi- 
nois Central  Railroad  Company,  and  Bates  and  Rogers  Construe- 

♦See  preceding  case,  and  foot-notes. 
20  KRR~54 
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tion  Company,  charging  that  the  first-named  defendant  was  a 
Kentucky  corporation  and  the  other  two  defendants  Illinois  cor- 
porations, and  that  they  were  *'together  and  jointly  engaged  in 
the  building  of  a  bridge  over  and  across  the  Tennessee  river  in 
and  near  the  boundary  of  Livingston  county,  and  the  plaintiflf's 
intestate,  Richard  White,  was  employed  and  hired  by  the  said 
three  defendants  to  work  upon  said  bridge,  and  was  engaged 
in  their  service,  and  laboring  upon  said  bridge  for  said  defend- 
ants, and  while  so  engaged  was  struck  and  almost  instantly 
killed  by  a  large  bucket  used  in  conveying  mortar  and  cement  to 
the  bottom  of  a  caisson  in  which  he  was  working.  That  this 
bucket  was  thrown  or  caused  to  fall  upon  and  kill  said  White  by 
the  negligence  of  the  said  three  defendants,  their  agents  and 
servants  superior  in  rank  to  said  White,  and  by  and  because  of 
the  improper  and  defective  and  unsafe  condition  of  said  ma- 
chinery, which  said  defective,  improper,  and  unsafe  condition  of 
said  machinery  and  appliances  was  known,  or  by  the  use  of 
ordinary  care  could  have  been  known,  by  them,  but  was  not 
known  to  him,"  The  nonresident  appellees  in  due  time  filed 
their  petition  for  removal,  averring  that  the  domestic  corporation 
was  joined  for  the  fraudulent  purpose  of  preventing  the  removal, 
when  in  fact  there  was  no  cause  of  action  against  it. 

The  petition  states  a  good  cause  of  action  against  all  the  de- 
fendants, and  appellant  had  the  right  to  join  all  of  them  in  one 
action.  This  being  true,  the  record  as  presented  did  not  warrant 
the  removal  of  the  cause.  Appellees  in  the  petition  for  removal 
stated  that  the  domestic  corporation  had  many  years  previous 
to  the  injury  complained  of  leased  to  the  Illinois  Central  Rail- 
road Company  for  a  long  term  of  years  its  railroad  and  all 
rights  and  privileges  connected  therewith,  and  the  lessee  under 
the  contract  was  in  the  exclusive  possession  thereof,  and  that 
the  resident  corporation  had  nothing  whatever  to  do  with  the 
building  of  the  bridge  or  the  work  on  which  the  decedent  was 
employed;  that  he  was  working  for  Bates  &  Rogers  Construc- 
tion Company,  an  independent  contractor,  and  solely  responsible 
for  the  negligence,  if  any,  that  resulted  in  his  death;  that  ap- 
pellant was  fully  acquainted  with  all  these  facts  when  the  action 
was  instituted.  It  may  be  true  that  upon  the  trial  of  the  case 
appellees  can  establish  the  state  of  facts  set  up  in  their  petition 
for  removal,  and,  if  so,  they  can  then  avail  themselves  of  the 
misjoinder,  if  there  be  any.  The  mere  fact  that  the  petition  for 
removal  on  its  face  sets  out  conditions  which  if  true  would  au- 
thorize a  removal  will  not  be  accepted  as  conclusive  upon  the 
showing  made  by  the  petition  for  removal  alone,  when  the  pe- 
tition, as  in  this  case,  states  a  joint  cause  of  action  against  all 
of  the  defendants.  I.  C.  R.  R.  Co.  v,  Coley,  89  S.  W.  234,  28 
Ky.  Law  Rep.  336,  1  L.  R.  A.  (N.  S.)  370. 

The  judgment  is  reversed,  with  directions  to  proceed  in  con- 
formity to  this  opinion. 
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(Supreme  Court  of  Nebraska,  April  18,  1906.) 
[107  N.  W.  Rep.  766.] 


Railroads — Side  Tracks — ^Public  Highways. — ^A  side  track,  con- 
structed and  used  by  a  railroad  company,  and  which  connects  with  its 
main  line  and  occupies  a  portion  of  the  public  streets  of  a  city,  under 
a  g^rant  from  the  city  to  such  company,  will  be  presumed,  in  the  ab- 
sence of  evidence  to  the  contrary,  to  be  a  part  of  the  public  highway 
system  of  such  company,  and  a  public  highway,  withm  the  meaning 
of  Const,  art.  11,  §  4. 

Same — ^What  Constitutes.r— The  term  "railroads"  includes  all  side 
tracks  necessary  or  convenient  for  the  transaction  of  the  company's 
business. 

Same — Use  of  Side  Track. — Evidence  examined,  and  held  sufficient 
to  sustain  the  finding  and  order  of  the  trial  court. 

(Syllabus  by  the  Court) 

Commissioners'  Opinion,  Dq)artment  No.  2.  Error  to  Dis- 
trict Court,  Buffalo  County ;  Hostetler,  Judge. 

Action  of  the  state,  on  the  relation  of  the  Farmers'  Grain  & 
Live  Stock  Company,  for  writ  of  mandamus  agfainst  the  Union 
Pacific  Railroad  Company.  Frank  F.  Roby  intervened.  From 
an  order  allowing  the  writ,  intervener  brings  error.    Affirmed. 

B,  C,  &  H,  V.  Calkins,  for  plaintiff  in  error. 
Warren  Pratt,  C.  A.  Robinson,  Edson  Rich,  and  John  N. 
Baldwin,  for  defendant  in  error. 

Albkrt,  C.  The  Farmers'  Grain  &  Live  Stock  Company  ap- 
plied to  the  district  court  for  a  writ  of  mandamus  to  compel  the 
Union  Pacific  Railroad  Company  to  furnish  cars  on  a  certain 
side  track  for  the  shipment  of  grain  from  the  relator's  elevator. 
Frank  F.  Roby  intervened  for  the  purpose  of  resisting  the  appli- 
cation. The  district  court  allowed  the  writ,  and  the  intervener 
brings  error. 

A  somewhat  extended  statement  of  the  facts  is  necessary  to  a 
proper  understanding  of  the  case.  In  1886  the  Kearney  Milling 
Company  built  a  flouring  mill  in  the  city  of  Kearney,  and  induced 
the  respondent  railroad  company  to  construct  a  side  track,  ex- 
tending eastward  from  its  connection  with  the  main  track  to  and 
across  certain  lots  owned  by  the  milling  company,  upon  which 
its  mill  stood.  In  order  to  reach  the  mill  property,  the  track 
was  constructed  for  some  distance  on  a  public  street,  and  across 
certain  other  streets  and  alleys  of  the  city,  and  also  across  the 
comer  of  a  lot  belonging  to  a  third  party.  This  side  track  ex- 
tended east  and  west  immediately  north  of  the  mill,  and  a  ware- 
house and  elevator  were  afterward  erected  by  the  milling 
company  immediately  north  of  the  side  track.  Afterward  the 
milling  company  moved  its  elevator  to  two  lots,  belonging  to  it, 
lying  east  of  the  premises  just  mentioned,  and  just  across  one 
of  the  alleys  of  the  city,  and  the  side  track,  in  order  to  accommo- 
date the  elevator  in  its  new  location,  was  extended  eastward 
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across  the  alley  ahd  across  a  lot  belonging  to  the  milling^  com- 
pany. In  1898,  proceedings  were  brought  to  foreclose  a  mort- 
g^ag^e  covering  the  milling  company's  property,  and  the  property 
passed  into  the  hands  of  a  receiver  appointed  in  said  proceed- 
ings. The  receiver  leased  the  elevator  or  the  lots  east  of  the 
mill  to  certain  third  parties,  and  such  lessees  leased  certain  lots, 
belonging  to  other  parties,  lying  east  and  just  across  a  public 
street  from  the  elevator,  and,  for  the  better  construction  of  the 
elevator,  induced  the  respondent  railroad  company  to  extend 
the  side  track  across  such  street  and  one  of  the  lots  east  of  the 
elevator  property.  The  mortgage  was  foreclosed,  and  the  inter- 
vener became  the  purchaser  thereof  at  foreclosure  sale,  obtaining 
possession  thereunder  in  March,  1899.  Early  in  the  summer  of 
ISX)!,  he  inclosed  the  mill  property  with  a  fence,  placing  gates 
across  the  side  track  securing  them  by  locks.  At  that  time, 
however,  service  on  the  side  track  was  not  required  beyond  the 
west  line  of  the  intervener's  property,  save  for  the  accommoda- 
tion of  the  intervener  himself.  In  1903,  the  relator  bought  the 
two  lots  lying  across  the  street  from  the  elevator,  and  across  one 
of  which  the  side  track  had  been  extended,  and  erected  thereon 
a  grain  elevator  for  the  storage  and  shipment  of  grain.  The 
relator's  elevator  was  so  placed  that  it  could  be  easily  accommo- 
dated by  the  side  track  in  question.  When  the  elevator  got 
ready  to  ship  grain  from  its  elevator,  the  intervener  refused  to 
permit  the  respondent  to  move  cars  over  the  side  track  across 
his  premises,  claiming  that  such  track  had  been  constructed 
solely  for  the  accommodation  of  his  grantors,  and  that  the  occu- 
pancy of  his  premises  by  the  respondent  with  its  track  was  merely 
by  virtue  of  a  license,  and  not  by  virtue  of  any  easement  in  such 
premises  for  a  right  of  way. 

The  evidence  is  somewhat  meager  as  to  the  arrangement  be- 
tween the  milling  company,  the  intervener's  predecessor  in  es- 
tate, and  the  respondent  railroad  company  for  the  construction 
of  the  side  track  in  the  first  place.  One  witness,  who  was  presi- 
dent of  the  milling  company  during  the  negotiations  for  the  side 
track,  and  who  took  part  therein,  when  examined  as  to  such 
arrangement,  testified  as  follows:  "My  recollection  is  they  in- 
sisted we  should  give  them  a  right  of  way,  and  there  was  a  lot 
west  of  the  mill.  They  sent  a  man  out  here  at  that  time.  There 
was  some  question  as  to  whether  the  city  would  let  us  down 
through  there,  and  they  sent  a  man  out  to  see  whether  they 
could  get  to  the  mill.  He  reported  that  he  would  have  to  go 
across  that  lot  that  was  right  across  there  west;  that  he  would 
have  to  cut  off  the  corner  of  it;  if  he  crossed  there  would  be  a 
short  curve;  that  the  curve  would  be  too  sharp;  and  they  in- 
sisted, in  case  there  was  any  damages,  that  the  milling  company 
would  have  to  pay  the  railroad  company  whatever  damages  there 
was  to  that  lot.  That  is  my  recollection.  Q.  Was  the  milling 
company  to  get  any  damages  or  anything  for  the  right  of  way 
across  this  property?  A.  I  don't  think  so;  of  course,  that  is  a 
long    time     ago.     *     *     * "       Cross-examination :     "Q.    They 
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wanted  a  switch  to  the  mill  so  that  they  could  load  and  unload? 
A.  Yes.  Q.  They  wasn't  seeking  to  gtt  it  for  any  other  pur- 
poses excepting  the  accommodation  of  the  mill?  A.  That  was 
all.  Q.  Any  talk  of  it  being  used  for  anything  else?  A.  So  far 
as  I  can  recollect  there  was  not.  Q.  There  was  no  agreement 
that  it  was  not  to  be  used  for  any  purpose  but  for  your  mill,  was 
there?  A.  I  have  no  recollection  of  anything  being  said."  It 
also  appears  that,  when  the  milling  company  moved  its  elevator 
to  the  lots  east  of  the  mill,  the  respondent  agreed  to  extend  the 
track  and  pay  for  moving  the  elevator.  In  each  instance  it  laid 
the  track  and  furnished  the  material.  Before  the  side  track  was 
constructed,  the  city  granted  the  respondent  a  right  of  way  over 
and  across  such  of  the  streets  and  alleys  as  it  traversed  or 
crossed. 

These  facts,  we  think,  warrant  the  inference  that  the  respond- 
ent constructed  the  side  track  across  the  intervener's  premises 
under  at  least  an  implied  grant  of  a  right  of  way  from  the  inter- 
vener's privies  in  estate,  the  then  owners  of  the  premises,  and 
that  such  track  now  constitutes  a  part  and  parcel  of  the  respond- 
ent's railroad  system,  open  alike  to  all  requiring  service  thereon. 
Section  4,  art.  11,  of  the  Constitution  is  as  follows:  "Railways 
heretofore  constructed,  or  that  hereafter  may  be  constructed  in 
this  state,  are  hereby  declared  public  highways,  and  shall  be 
free  to  all  persons  for  the  transportation  of  their  persons  and 
property  thereon,  under  such  regulations  as  may  be  prescribed 
by  law.  *  *  *  "  The  term  "railroad"  includes  all  side  tracks 
necessary  or  convenient  for  the  transaction  of  the  company's 
business.  Rock  Creek  Township  v.  Strong,  96  U.  S.  271,  24  L, 
Ed.  815 ;  Black  v,  Philadelphia  &  R.  R.  R.  Co.,  58  Pa.  249 ;  Town 
of  Mason  v,  O.  River  R.  R.  Co.,  51  W.  Va.  183,  41  S.  E.  418; 
State  V,  Stone,  119  Mo.  668,  25  S.  W.  211.  The  side  track  in 
question  is  connected  with  the  respondent's  main  line.  In  the 
absence  of  evidence  to  the  contrary,  taking  into  account  the  fact 
that  it  crosses  the  property  of  third  parties  and  occupies  a 
portion  of  the  public  streets  of  the  city  under  a  grant  from  the 
city,  the  presumption  would  be  that  it  is  a  part  of  the  respond- 
ent's railroad  system,  and  a  public  highway  within  the  meaning 
of  the  constitutional  provision  above  quoted.  That  presumption 
is  not  rebutted  by  the  evidence  in  this  case,  but  rather  strength- 
ened. The  evidence  shows  that,  before  constructing  the  road, 
the  respondent,  in  its  negotiations  with  the  milling  company,  the 
intervener's  predecessor  in  estate,  insisted  on  a  right .  of  way. 
It  is  true  it  was  built  at  the  instance  of  the  milling  company, 
and  for  years  was  used  alinost,  if  not  quite,  exclusively  for  its 
benefit,  but  that  appears  to  have  been  because  there  were  no 
other  persons  who  could  be  accommodated  thereby.  It  is  also 
true  that  the  intervener,  after  the  track  had  been  laid  almost  15 
years,  put  gates  across  it,  and  inclosed  his  premises  with  a  fence ; 
but  at  the  time  there  were  no  persons  beyond  his  premises  who 
required  service  on  the  side  track,  and  the  gates,  therefore,  were 
no  restriction  on  general  traffic. 
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across  tfie  alley  atid  a-  ^/\^!^oi  the  district  court  is  fully 
pany.  In  1898  proc  ^  ^':r;}Mt  the  writ  was  properly  al- 
gra^e  covering  the  r  •  .'  ^^  ^^  ^^^^^  allowing  the  writ  be 
passed  into  the  n?  . 

ings.     The  recei^         /' „    ' 
mill  to  certain  f      .-     *   , 

belonging:  to  f  /,-.  -j^j^  reasons  stated  in  the  foregoing  opin- 
street  from  t'  ',*''^  'Jstnct  court  allowing  die  writ  is  affirmed. 
elevator,   in  ^.-'Z '* 

the  side  tr  >/'''  

elevator  ♦        *^ 

vener  bf  ^  ^^^  Jersey  Shore  Line  R.  Co. 

possesF  ^.f'*^ 

1901,  '.Srrors  and  Appeals  of  New  Jersey,  June  18,  1906.) 

acrof  .:  [54  Atl.  Rep.  114.] 

hov 

^^  pojnain — Location  of   Railroadr-Property   Subject. — ^Thc 

^^i  railroad  company  of  its  right  of  way  over  lands  of  die 

'V^%'cf^  ^^^^  considerations  of  public  policy  it  cannot  acquire 

^  jp"^  hf  <^onsent  or  condemnation,  does  not  invest  such  company 

Jv'y  right  to  condemn  other  lands  covered  by  such  location. 

idiibas  by  the  Court.) 

^T  to  Supreme  Court. 

^^^rtiorari  action  by  Alexander  J.  Shamberg  against  the  New 
j^^y  Shore  Line  Railroad  Company.    Judgment  for  defendant 
^certiorari  to  appointment  of  commissioners  (60  Atl.  46),  and 
j^fntiff  brings  error.    Reversed. 

fVilliam  H.  Corbin,  for  plaintiff  in  error. 

Vredenburgh,  Wall  &  Van  Winkle,  for  defendant  in  error. 

Garrison^  J.  This  writ  of  error  brings  up  a  judgment  ren- 
dered in  proceedings  upon  certiorari,  and  affirming  an  order 
appointing  commissioners  to  condemn  lands  of  the  plaintiff  in 
error,  who  was.  the  prosecutor  in  certiorari.  The  land  of  the 
prosecutor  proposed  to  be  taken  for  railroad  purposes  is  a  strip 
about  1,000  feet  in  length  which  constitutes  the  ripa  of  the 
Hudson  river  whose  high-water  line  is  its  easterly  boundary. 
The  strip  varies  in  width  from  a  few  inches  to  a  few  feet  and  is 
the  westerly  part  of  the  delocated  route,  all  the  rest  of  which 
lies  below  the  high-water  line  of  the  Hudson  river. 

The  title  to  these  lands  which  thus  constitute  almost  the  whole 
of  the  located  right  of  way  of  the  defendant  in  error  is  in  the 
state  of  New  Jersey.  This  circumstance  furnishes  the  ground 
upon  which  the  plaintiff  in  error  by  his  second  assignment  chal- 
lenges the  legality  of  such  location  so  far  at  least  as  regards  its 
validity  to  support  the  proceedings  brought  up  by  this  writ.  The 
contention  of  the  plaintiff  in  error  is  that  the  railroad  company- 
is  not  invested  with  the  power  to  condemn  his  lands  unless  its 
located  route  be  susceptible  of  acquisition  by  it,  and  that  the 
land  of  the  state  covered  by  the  present  location  cannot  be  ac- 
quired by  grant  because  of  section  40  of  the  act  concerning 
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ft  • 

.^ts  (Gen.  St.  p.  2794)  which  confers  a  pre-emptive 
^  on  the  plaintiff  in  error  as  riparian  owner,  and  that  it 

.  be  acquired  by  condemnation  because  of  section  139  of 
act  under  which  the  defendant  in  error  is  incorporated,  which 
.ovides  that  "no  company  shall  be  authorized  to  take  by  con- 
demnation any  land  belongfing  to  the  state  of  New  Jersey." 
P.  L.  1903,  p.  653.  The  facts  upon  which  this  contention  rests 
are  not  controverted  by  the  defendant  in  error  who  concedes 
that  as  lon^  as  existing  conditions  last,  the  lands  of  the  state, 
upon  which  it  has  located  its  route,  cannot  be  acquired  by  it, 
but  contends  that  if  the  plaintiff  in  error  or  some  subsequent 
owner  of  the  ripa  should  at  some  future  period  take  a  grant 
from  the  state  for  such  lands  they  would  thereby  become  subject 
to  condemnation  by  the  defendant  in  error  under  its  present 
location,  or  that  if  the  six  months'  notice  required  by  the  ri- 
parian act  should  be  given  to  such  riparian  owner  he  would 
either  have  to  take  a  grant  of  said  lands  himself,  in  which  case 
they  would  become  subject  to  condemnation,  or  in  default 
thereof  the  person  giving  such  notice  could  obtain  such  grant 
from  the  state  and  thereby  subject  the  title  so  taken  to  condem- 
nation if  the  defendant  in  error  did  not,  by  giving  such  notice 
itself,  obtain  such  grant  to  be  made  to  it  directly.  This  argu- 
ment, however,  is  obviously  no  answer  to  the  attack  made  by 
the  plaintiff  in  error  upon  the  validity  of  the  located  right  of 
way  of  the  defendant  in  error  to  sustain  the  present  proceedings. 
Indeed,  such  argument  throughout  assumes  the  validity  of  such 
location  not  only  for  all  present  purposes,  but  also  for  future 
conditions  that  are  admittedly  either  speculative  or  contingent. 
Such  argument  also  loses  sight  of  the  fact  that  the  located  route 
of  a  railroad  company  is  not  only  a  limitation  upon  the  extent 
of  its  right  to  condemn  lands  but  that  it  is,  if  not  the  source, 
at  least  the  channel  through  which  such  right  must  flow  to  it. 
Through  no  other  channel  under  our  general  legislation,  does 
the  sovereign  power  of  eminent  domain  become  vested  in  a 
railroad  company  as  a  public  agent.  It  is  by  the  location  of  its 
route  and  not  by  the  institution  of  proceedings  to  condemn  that 
a  railroad  company  constitutes  itself  the  accredited  agent  of  the 
state  in  this  behalf.  The  former  is  in  effect  the  criterion  of  the 
right  to  employ  the  latter.  Indeed  the  last-mentioned  proceeding 
is  merely  the  prescribed  mode  of  ascertaining  the  sum  of  money 
such  public  agent  must  pay  as  the  equivalent  of  the  private 
rights  that  will  be  taken  or  destroyed  by  the  construction  of  its 
road  upon  its  located  route.  The  extinguishment  of  these  pri- 
vate rights  is,  however,  upon  constitutional  grounds  so  annexed 
to  the  grant  of  the  sovereign  power  that  such  payment  and  con- 
sequently such  ascertainment  constitute  an  imperative  condition 
of  such  grant.  If,  in  any  case,  this  condition  is  not  performed, 
the  right  of  condemnation  has  not  been  exercised,  but  if  the 
condition  cannot  be  performed  the  right  of  condemnation  has 
not  been  acquired.  So  that  there  is  much  force  in  the  conten- 
tion that  a  route  that  is  so  located  by  a  railroad  company  that 
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public  owns  this  rigfht  of  way,  and  it  is  well  settled  that  a  railroad 
cannot  acquire  property  by  dedication.  9  A.  &  E.  E.  of  Law, 
p.  23. 

The  judfifment  of  the  Court  of  Appeal  is  affirmed. 
Brkaux,  C.  J.    I  concur  in  the  decree. 


Dudley  v.  Illinois  Cent.  R.  Co.  et  al. 

(Court  of  Appeals  of  Kentucky,  Oct.  16,  1906.) 

[96  S.   W.   Rep.  835.1 

Removal  of   Causes — Citizenship — ^Joinder  of  Parties — Petition.* — 

Plaintiff,  who  was  a  brakeman  on  one  of  defendant  railroad  com- 
pany's freight  trains,  sought  to  recover  damafsres  for  injuries  sus- 
tained by  his  bein^  struck  by  a  waterspout  alleged  to  be  too  near 
the  track.  Plaintiff  joined  defendant  M.,  whose  citizenship  was  the 
same  as  plaintiff's,  with  defendant  railroad  company,  whose  citizen- 
ship was  diverse,  and  allef^ed  that  M.  had  charg^e  of  defendant's 
waterspout,  etc.,  and  that  the  railroad  company  and  M.,  as  its  ai^ent 
and  servant,  had  carelessly,  etc.,  placed  the  post  and  pillars  support- 
ing the  spout  so  near  the  track  as  to  make  its  position  danj^erous, 
and  that  the  spout  was  neRlif2:ently  permitted  to  han^  in  dangerous 
proximity  to  the  top  of  the  train;  that  by  the  ncRlif^ence  of  defendant 
company  and  M.  in  placing  the  pillar,  and  in  permitting  the  spout 
and  connections  to  be  in  such  condition,  plaintiff  was  struck  by  the 
spout  and  injured.  Held,  that  the  petition  stated  a  cause  of  action 
asrainst  both  defendants,  and  that  the  court  therefore  properly  denied 
the  motion  of  the  railroad  company  in  the  first  instance  to  transfer 
the  cause  to  the  federal  court. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servant's  Lia- 
bility.t — A  servant  of  a  railroad  company  in  charge  of  its  water  tanks, 
spout,  pumping:  stations,  and  appliances  under  the  direction  of  a 
superintendent,  was  not  liable  for  injuries  to  a  brakeman  by  striking 
a  spout  ncRfliflrently  placed  too  near  the  track,  where  such  servant 
had  nothinj?  to  do  with  the  placinjsf  or  adjusting  of  the  pipe  and 
fixtures,  and  was  Ruilty  at  most  of  mere  nonfeasance  for  failure  to 
remedy  the  dcls-d. 

Removal  of  Causes — Renewal  of  Motion.* — Where,  in  an  action  for 
injuries  to  a  servant,  plaintiff  joined  a  resident  employee  as  a  party 
defendant  with  the  railroad  company,  which  was  a  nonresident,  and 
at  the  close  of  plaintiffs  evidence  no  cause  of  action  had  been  es- 
tablished against  the  resident  defendant,  and  there  was  nothing  to 
warrant  the  presumption  that  a  stronger  case  could  have  been  made 
out  when  the  petition  was  filed,  it  was  proper  for  the  court  to  grant 
the  railroad  company's  renewed  motion  for  a  removal  of  the  cause 
to  the  federal  court,  on  the  ground  that  the  citizen  defendant  had 
been  joined  for  the  sole  purpose  of  preventing  such  removal. 

Appeal  from  Circuit  Court,  Caldwell  County. 
"To  be  officially  reported." 

Action  by  William  Dudley  ag^ainst  the  Illinois  Central  Railroad 
Company  and  others.     From  an  order  dismissing:  the  suit  as  to 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to  re- 
move cause  to  federal  court  because  of  diversity  of  citizenship,  see 
foot-notes  appended  to  Illinois  Cent.  R.  Co.  v.  Proctor  (Ky.),  18  R. 
R.  R.  531,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  531. 

tSee  note,  20  R.  R.  R.  457,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  457. 
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defendant  Calvin  Mitchell,  and  sustaining  the  application  of  the 
defendant  railroad  company  to  remove  the  cause  to  the  federal 
court,  plaintiff  appeals.    Affirmed. 

Hendrick,  Miller  &  Marble,  for  appellant. 
Jno.  C.  Gates,  Trabue,  Doolan  &  Cox,  /.  M.  Dickinson,  and 
P.  H,  Darby,  for  appellees. 

Carroll,  C.  The  appellant,  who  was  a  brakeman  on  one  of 
appellee's  freight  trains,  brought  this  suit  against  the  appellee 
company  and  Calvin  Mitchell  to  recover  damages  resulting  from 
injuries  sustained  by  being  struck  by  a  waterspout  attached  to  a 
tank  operated  by  the  defendant  company  near  Cerulean  Springs. 
The  petition  averred:  "That  the  defendant  Calvin  Mitchell 
was  in  the  employ  of  the  company,  and  was  acting  as  its  pumper 
or  superintendent  or  supervisor  or  manager  of  pumps,  tanks, 
and  all  the  appliances  and  water  tanks,  along  its  road;  that  he 
had  charge  and  management  of  the  pumps,  tanks,  cranes,  chains, 
posts,  and  all  appliances  of  the  pumping  stations  which  furnished 
water  to  the  engines  of  the  company,  and  was  paid  by  the  com- 
pany to  do  this  work  under  its  orders ;  that  he  was  especially  and 
directly  in  charge  and  control  of  the  tank  and  crane  and  spout 
and  pumping  station  and  all  the  appliances  thereof  at  Cerulean 
Springs,  and  of  the  supplying  of  water  to  the  engines,  and  was 
actually  managing  and  controlling  said  tanks,  pump,  spout  and 
appliances;  that  the  company  and  Mitchell,  as  its  agent  and 
servant  in  charge  of  said  tank,  had  carelessly,  wrongfully  and 
negligently  placed  the  post,  pillar  and  support  supporting  the 
spout  and  crane  which  was  used  in  supplying  the  engine  with 
water,  dangerously  and  unnecessarily  near  to  the  track,  making 
the  position  of  same  improper,  defective  and  dangerous,  because 
of  its  proximity  to  the  track,  jind  had  negligently  permitted  the 
chains>  spout  and  other  appliances  of  the  tank  to  be  defective  and 
out  of  repair,  and  to  hang  in  dangerous  proximity  to  the  top  of 
the  train,  so  as  to  endanger  the  lives  of  the  employees  engaged  in 
discharging  their  duties ;  that  by  the  negligence  of  the  defendant 
company  and  Mitchell  in  placing  the  post,  pillar  and  support  so 
near  the  track,  and  by  their  negligence  in  suffering  and  per- 
mitting the  support  and  connections  of  the  tank  to  be  in  such 
condition  as  to  put  the  spout  in  dangerous  proximity  to  the  train, 
the  plaintiff  was  struck  by  the  spout  upon  the  head  and  injured." 
The  petition  also  contained  other  allegations  necessary  in  cases 
of  this  character.  In  due  time  the  railroad  company,  a  foreign 
corporation,  filed  its  petition  and  bond  for  removal  of  the  cause 
to  the  United  States  Circuit  Court.  This  motion  the  trial  court 
overruled.  Upon  a  trial  of  the  case,  at  the  conclusion  of  the 
evidence  for  plaintiff,  now  appellant,  the  defendant  Mitchell  en- 
tered a  motion  for  a  peremptory  instruction,  which  was  sustained 
bv  the  court,  and  thereupon  the  jury  returned  a  verdict  for 
Mitchell.  When  the  action  against  Mitchell  was  terminated  in 
this  way,  the  defendant  company  renewed  its  motion  for  removal. 
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and  it  was  sustained  by  the  court.  Appellant  complains  of  the 
action  of  the  trial  court  in  Riving  the  peremptory  instruction  and 
in  removing  the  cause. 

The  petition  stated  a  good  cause  of  action  against  both  the  de- 
fendants, and  the  court  properly  refused  to  transfer  the  action 
when  the  motion  was  first  made.    I.  C.  R.  R.  v,  Coley,  89  S.  W. 
234,  28  Ky.  Law  Rep.  336,  1  L.  R.  A.   (N.  S.)  370;  Pierce's 
AdmV  z/.  I.  C.  R.  R.,  86  S.  W.  703,   27     Ky.   Law    Rep.   801. 
Whether  the  transfer  was  proper,  upon  the  conclusion  of  the 
evidence  for  appellant,  depends  upon  the  question  whether  or  not 
Mitchell  was  joined  as  defendant  in  good  faith.    The  mere  fact 
that  the  trial  judge  sustained  a  peremptory  instruction  on  behalf 
of  Mitchell  is  entitled  to  some  weight,  but  is  not  in  itself  con- 
clusive evidence  that  Mitchell  was  not  joined  in  good  faith,  or 
that  appellant  failed  to  make  out  a  case  against  Mitchell.     To 
determine  therefore  whether  or  not  the  action  of  the  trial  court 
was  proper,  we  will  examine  the  evidence  introduced  by  ap- 
pellant, and  determine  from  it  whether  or  not  the  averments  of 
the  petition  stating  a  good  cause  of  action  against  Mitchell  were 
sustained.    The  substance  of  the  allegations  against  Mitchell  are 
that  he  was  directly  in  charge  and  control  of  and  actually  man- 
aged and  controlled  the  tank,  crane,  spout,  pumping  station,  and 
all  appliances  connected  therewith,  and  that  as  agent  and  servant 
of  the  company  he  carelessly  and  negligently  placed  the  pillars, 
supporting  the  spout  and  crane,  dangerously  and  unnecessarily 
near  the  track,  making  the  same  improper,  defective,  and  danger- 
ous because  of  its  proximity  to  the  track ;  and  that  the  company 
and  Mitchell  negligently  permitted  the  chains,  spout,  and  other 
appliances  of  the  tank  to  be  defective  and  out  of  repair,  and  to 
hang  in  dangerous  proximity  to  the  top  of  the  cars.    The  evidence 
for  plaintiff  was  to  the  effect  that  Mitchell  was  in  charge  of  the 
tank  and  pump  of  the  defendant  on  the  Evansville  &  Hopkins- 
ville  Division,  which  included  the  tank  at  Cerulean  Spring,  and 
hired  the  pumpers,  and  that  the  tank  at  Cerulean  Springs  was 
some  two  feet  nearer  the  track  than  the  tank  at  Princeton  on  the 
same  line ;  that  Mitchell  was  working  under  one  Noles,  and  had 
been  seen  repairing  the  tanks  and  machinery  attached  thereto; 
that  the  water  pipe  from  the  tank  was  the  instrument  that  struck 
the  appellant  and  knocked  him  off  the  train ;  that  it  was  Mitchell's 
duty  to  examine  the  tanks  and  pumps  at  each  station,  and  keep 
them  in  running  order;  and  that  the  pipe  that  struck  appellant 
was  improperly  adjusted  and  hanging  too  far  over  the  track. 
There  was  no  evidence  whatever  tending  to  show  that  Mitchell 
had  anything  to  do  with  erecting  the  tank  or  placing  or  adjusting 
any  of  the  fixtures  or  appliances  thereon;  nor  does  the  evidence 
disclose  whether  the  pipe  that  struck  appellant  was  so  constructed 
that  it  hung  too  far  over  the  track,  or  was  negligently  permitted 
to  hang  in  that  condition  by  some  persons  when  using  it ;  nor  does 
the  evidence  show  that  Mitchell  could  have  reconstructed  the  tank 
or  placed  it  further  from  the  track,  or  have  supplied  it  with 
different  pipes  or  appliances,  or  that  he  was  furnished  by  the 
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master  with  any  other  appliances  than  those  in  use,  or  that  he 
had  it  in  his  power  to  do  anything  more  than  he  had  done. 
Mitchell  was  a  subordinate  employee  of  the  railroad  company, 
working:  under  the  superintendent  or  person  who  had  charge  of 
the  tanks  and  pumping  stations. 

Assuming  that  it  was  the  duty  of  Mitchell  to  keep  these  tanks 
and  appliances  in  repair,  and  that  the  water  pipe  that  struck  ap- 
pellant was  hanging  too  low  down,  Mitchell  could  not  be  held 
liable  to  appellant,  unless  a  servant  such  as  Mitchell  was  is  liable 
for  nonfeasance,  or  for  his  failure  to  affirmatively  take  some  ac- 
tion to  remedy  defects  or  dangerous  appliances  to  which  his 
attention  may  be  directed.  This  precise  question  was  before  this 
court  in  Cincinnatti.  New  Orleans  &  Texas  Pacific  R.  Co.  v, 
Robinson,  74  S.  W.  1061,  25  Ky.  Law  Rep.  265,  and  it  was  there 
held  that  the  petition  having  failed  to  show  any  cause  of  action 
against  Robinson,  the  employee  joined  with  the  company,  that 
it  was  proper  to  remove  the  case  to  the  United  States  Circuit 
Court.  In  the  case  at  bar,  the  evidence  wholly  fails  to  make  out 
a  case  against  Mitchell,  and  therefore  the  action  of  the  trial  judge 
in  giving  the  peremptory  instruction  was  proper.  The  petition 
for  removal  set  out  that  Mitchell  was  joined  as  a  defendant  for 
the  sole  purpose,  and  with  the  fraudulent  design,  of  preventing 
the  transfer  of  the  case  to  the  United  States  Circuit  Court,  and 
that  the  allegations  of  the  petition  in  respect  to  Mitchell  were 
untrue,  and  could  not  be  sustained  by  evidence;  and,  when  the 
evidence  on  behalf  of  appellant  disclosed  a  total  failure  to  show 
any  liability  on  the  part  of  Mitchell,  the  conclusion  remained  that 
the  allegations  of  the  petition  for  removal  were  true. 

In  Illinois  Central  R.  Co.  v.  Coley,  89  S.  W.  234,  28  Ky.  Law 
Rep.  336,  1  L.  R.  A.  (N.  S.)  370,  the  engineer  in  charge  of  the 
train  that  injured  plaintiff  was  joined  as  a  defendant.  A  petition 
similar  to  the  one  in  the  case  at  bar  was  filed  for  removal,  and 
overruled.  On  a  trial,  a  verdict  was  rendered  against  the  de- 
fendants. In  discussing  the  question  of  removal,  this  court  said : 
"If  the  engineer  negligently  ran  the  engine  against  the  wagon  in 
which  appellee  was  riding  and  injured  her,  he  is  liable  to  her  for 
her  injuries.  The  fact  that  he  did  not  own  the  engine,  or  that 
he  was  operating  it  in  the  service  of  the  railroad  company,  makes 
him  none  the  less  liable  for  his  personal  wrong.  If,  in  operating 
the  engine,  he  was  acting  as  agent  of  the  railroad  company,,  and 
his  act  was  its  act,  then  it  is  also  responsible  to  her  upon  the 
principle  that  he  who  does  an  act  by  another  does  it  himself." 
In  that  case  the  evidence  justified  the  finding  that  the  engineer 
was  guilty  of  an  affirmative  act  of  negligence,  and,  although  a 
subordinate  employee,  was  jointly  liable  with  his  principal  for  his 
negligent  conduct.  The  court  further  said:  *'If  the  plaintiff 
trifled  with  the  court,  and  joined  a  defendant  who  is  a  resident 
of  the  state  simply  for  the  purpose  of  defeating  the  right  of  the 
other  defendant  to  remove  the  case  to  the  federal  court,  the  court 
should,  as  soon  as  this  is  made  apparent  on  the  trial,  dismiss  the 
action  as  to  the  defendant  fraudulently  joined,  with  costs,  and 
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AGENTS. 

See  MASTER  AND  SERVANT. 

CONCURRENT  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

FELLOW  SERVANTS. 

Servant  Injured  THrou|(K  Conibinecl  Ne|(1i|(ence  of  Maa-^ 
ter  and  Feilo-w  Servant — Liability  of  Master. 

General  rule,  191. 

Other  statements  of  general  rule,  194. 

Illustrations  of  General  Rule. 

Defective  cars  or  engines,  201. 

Defective  machinery  or  appliances,  198. 

Negligence  in  managing  trains,  cars,  or  locomotives,  207. 

Negligence  with   respect  to  orders,  instructions,  or  warnings^ 

206. 
Negligence  with  respect  to  railroad  track  or  roadbed,  203. 
Negligence  with  respect  to  working  force,  205. 
Unsafe  place  to  work,  196. 

Master  Not  Liable  unless  His  Negligence  Contributed  in  Caus- 
ing Injury. 

General  rule,  209. 
Illustrations,  210. 

Proximate  Cause. 

Authorities  apparently  making  master's  liability  depend  upon 

question  of  proximate  cause,  217. 
Fellow  servant's  negligence  was  proximate  cause — master  not 

liable — illustrations,  221. 
In  general,  216. 
Master's  negligence  was  proximate  cause — illustrations,  218. 

Rationale  of  Doctrine. 

Assumption  of  risks  from  fellow  servants'  negligence,  208. 
Negligence  of  one  joint  tort-feasor  no  excuse  for  that  of  the 
other,  208. 

Where  Accident  Would  Not   Have   Occurred   Had  the   Fellow 
Servant  Exercised  Due  Care. 

General    rule,    215. 
Illustrations,  215. 

Where  Injury  Would  Not  Have  Occurred  Had  Master  Performed 

His  Duty. 

General  rule,  212. 
Illustrations,  213. 

MASTER  AND  SERVANT. 

See  FELLOW  SERVANTS. 

Personal  Liability  of  A|(enta  or  Servants  to  THird  Persons 
for  Injuries  froni  Negli|(ence. 

Agent  or  Servant  Held  Liable^-Illustrations. 

Admitting  water  into  defective  pipe — injury  to. first  floor  tenant 
— liability  of  landlord's  agent,  472. 
20RRR-55 
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Agent's  failure  to  keep  wharf  in  repair  for  tenants — ^personal 

injury  to  third  party,  472. 
Agent  with  knowledge  that  barn  door  on  tenant's  premises  was 

in  dangerous  condition— death  of  expressman,  472. 
Bridge   construction — fall   of   scaffold — removal   of   stay-laths — 

injury  to  hand — liability  of  constructor,  470. 

Cars  left  too  near  track  by  agent  of  gas  company — collision — 

liability  of  agent  to  railroad  company,  469. 
Collision — injury  to  engineer — negligence  of  other  engrineer  in 

moving   his    train    from     branch     track     without     protection 

against  regular  train,  468. 
Draining  cellar — negligence  in  construction  of  tunnel — injucy  to 

adjoining  house — liability  of  agent,  470. 

Engineer  starting  train  without  warning,  with  knowledge  that 

car-coupler  was  between  cars,  468. 
Failure  to  inspect  mine  ways — injury  to  miner — liability  of  mine 

foreman,  470. 
Pc^ilure  to  keep  premises  in  repair — liability  of  lessor's  agent 

for  injuries  to  third  person,  472. 
Failure  to  replace  sidewalk — injuries  to  pedestrian — liability  of 

agent  erecting  building,  469. 
Fall  of  wall — bad  method  of  raising  it  or  inadequate  supports — 

death  of  workman — liability  of  architect,  470. 

Inexperienced  employee  set  to  work  upon  defective  and  dan- 
gerous machine — liability  of  agent  of  corporation,  471. 

Injuries  committed  by  cattle — liability  of  agister,  471. 

Injury   to   brakeman — liability   of   conductor,    468. 

Injury  to  mail  clerk— liability  of  engineer,  468. 

Leaving  bundle  of  wire  upon  sidewalk — injury  to  pedestrian — 
liability  of  agent,  470. 

Mis-routing  freight — Pliability  of  carrier  acting  as  agent  for 
another  carrier,  469. 

Moving  building — negligence — liability  of  sub-contractor  to 
owner,  470. 

Negligence  in  blasting — injury  to  highway  traveler — liability  of 
quarry  hand,  469. 

Negligence  in  driving  team  over  plaintiff — ^joint  liability  of 
driver  and  owner,  471. 

Negligence  of  volunteer  in  directing  work  on  land  of  another — 

injury  to  property  of  third  person,  472. 
Negligent   construction  of  wall — personal   injuries — liability  of 

contractor's  superintendent,  471. 

Ordering  removal  of  closet  acting  as  stop — fall  of  truck  from 
rails — injury  to  carpenter — failure  of  corporation's  superin- 
tendent to  discover  danger,  469. 

Pit  dug  by  permission  of  landowner — absence  of  lateral  sup- 
port— injury  to  land  of  another,  471. 

Receiver  with  knowledge  of  defects  in  equipment  of  train — 
personal  liability  for  accidents,  471. 

Repairing  bridge — failure  to  adopt  precautions  for  protection 
of  workmen — liability  of  agent,  470. 

Running  locomotive  against  person — liability  of  engineer,  468. 
Sending  wrong  telegraph  message — liability  of  telegraph  com- 
pany, 469. 

Servant's  failure  to  close  gap  in  fence — injury  to  escaped  hogs, 

471. 
Servant's  participation  in  management  of  dangerous  machine, 

471. 
Trap-door  left  insecure  and  ungarded — liability    of    agent   by 

whom  it  was  constructed,  469. 


INDEX  TO  NOTES  867 

MASTER  AND  SERVANT— Continued. 

Agent  or  Servant  Held  Not  Liable — Illustrations. 

Agent's  malicious  failure  to  keep  drain  open — injury  to  land, 
466. 

Construction  of  sewer — cave-in — failure  to  warn  workman — lia- 
bility of  foreman,  467. 

Enj^ineers*  strike — delay  in  transportation  of  freight,  466. 

Escape  of  gas — injury  to  mill  hand — negligence  and  incompe- 
tency of  superintendent,  466. 

Explosion  of  locomotive — injury  to  passenger — liability  of  em- 
ployee for  failure  to  inspect  and  repair,  467. 

Failure  to  apply  principal's  money  to  payment  of  his  debt,  465. 

Failure  to  guard  ditch  dug  across  sidewalk — liability  of  laborer 
for  personal  injuries,  468. 

Failure   to  repair  balcony — death   of  tenant's   son — liability   of 
landlord's  agent,  467. 

Failure  to  repair  drain  or  warn  tenant — personal  injuries — lia- 
bility of  landlord's  agent,  467. 

Failure    to    repair — injury    to    tenant — liability    of    landlord's 
agent,  467. 

Failure  to  transmit  order  for  sale  of  cotton  to  principal,  465. 

Fall  of  sawmill  platform — failure  to  inspect  and  repair — injury 
to  employee — liability  of  superintendent,  466. 

Height   of  dam — injury  to   upper  proprietor — liability   of   mill 
owner's  agent,  466. 

Improvement  of  stream — injury  to  property   of  third  party — 
liability  of  employees,  466. 

Injury    to   buildmg — negligent    work — li:qbility    of    subcontract- 
ors, 467. 

Injury  to  stock  impounded  by  agent — failure  to   give  proper 
care,  468. 

Negligence  in  constructing  stand  for  spectators — injury  to  spec- 
tator— liability  of  constructor,  466. 

Refusal  of  agent  to  transfer  stock,  465. 

Tenant's  negligence  in  use  of  cooking  range — injury  to  adjoin- 
ing proprietor — liability  of  agent  on  account  of  his   refusal 
to  pay  for  removing  range,  467. 
In  GeneraL 

Abstract  rule  nullified,  458. 
Civil  law — Delancy  v..  Rochereau  criticised,  458. 
Definitions  of  nonfeasance  and  misfeasance,  458. 
Inconsistent  decisions,  457. 
Mechem  on  Agency,  459. 
Misfeasance  preceded  by  nonfeasance,  459. 

Wharton  on  Negligence — distinction  between  nonfeasance  and 
misfeasance  not  maintainable,  458. 

Liability  of  Negligent  Servant  for  Injuries  to  His  Fellow  Servant. 

Assumption  of  risk  from  fellow  servant's  negligence,  465. 

Contra,  465. 

Direction  of  use  of  unsafe  ladder — liability  of  master's  wife  for 

injury  to  her  fellow  servant,  465. 
Effect  of  master's  approval  of  negligent  conduct,  464. 
Effect  of  master's  approval  of  negligent  conduct — means  and 

mode  of  setting  up  apparatus  selected  by  servant,  464. 
General  rule,  464. 
Negligence  in  running  train — liability  of  engineer  for  death  of 

fellow  servant,  465. 
Review  of  English  decisions,  464. 

Malfeasance. 

Assault  by  railroad  employee,  474. 

Chitty  on  Pleading,  473.  .; 
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Conversion  for  benefit  of  master,  474. 

Conversion  of  wheat  by  elevator  company,  474. 

Fraudulent  representations  by  insurance  agent,  474. 

General  rule,  472. 

Malicious  excess  of  force  in  ejecting  passenger,  474. 

Nuisance,  474. 

Servant  ordered  to  close,  and  keep  closed,  gate  of  insufficient 
dam — injury  to  land,  474. 

Trespass — failure  of  agent  to  instruct  workman  as  to  bounda- 
ries, 474. 

Trover,  474. 

Misfeasance. 

Clark  &  Skyles  on  Agency,  463. 
General  rule,  461. 
Mechem  on  Agency,  463. 

No  hardship   in  requiring  servant   to   respond   directly  to  in- 
jured party,  463. 
Shearman  and  Redfield  on  Negligence — illustrations,  463. 

Nonfeasance. 

Blackstone,  460. 
General  rule,  459. 
Mechem  on  Agency,  461. 
Story  on  Agenc>r,  461. 

NEGLIGENCE. 

See  FELLOW  SERVANTS;  MASTER  AND  SERVANT. 
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ABANDONMENT. 

See  RIGHT  OF  WAY. 

ABUTTERS. 

See  RAILROADS  IN  STREETS;  STREET  RAILWAYS. 

ACCIDENTS  ON  TRACK. 

See  CHILDREN;  CROSSINGS;  EVIDENCE;  MASTER  AND 
SERVANT;  NEGLIGENCE;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Contributory  Negligence. 

Burden  of  proof.     Indianapolis  St  Ry.  Co.  v,  Marschke  (Ind.), 

609. 
Plaintiff,  when  struck  by  street  car,  was  guilty  of  contributory 
negligence  as  a  matter  of  l^w,  precluding  recovery.  Garvick  v. 
United  Rys.  &  Elec.  Co.  (Md.),  615. 
Question  of   plaintiff's   negligence   in   driving  on    street   railway 
track  was  for  the  jury.     Indianapolis  St.  Ry.  Co.  v.  Marschke 
(Ind.),  609. 
Right  of  one  driving  along  street  railway  track  in   daylight  to 
suppose  that,  if  a  car  is  approaching  from  the  rear,  a  proper 
lookout  is  maintained  and  that  ordinary  care  will  be  exercised 
not  to  injure  him.    Indianapolis  St.  Ry.  Co.  v.  Marschke  (Ind.), 
609. 
Walking  on  track  without  necessity.     Gulf,  etc.,  Ry.  Co.  v.  Mat- 
thews (Tex.),  573. 
Error  in  instruction,  in  action  for  running  street  car  against  child, 
was  cured  by  an  instruction,  that  if  the  motorman  failed,  after 
he  became  aware  of  the  peril  of  the  child,  to  do  all  in  his  power 
with  the  means  at  hand  to  save  the  child,  and  that  the  death  was 
the  proximate  cause  of  such  failure,  the  motorman  was  guilty  of 
wantonness,  authorizing  a  verdict  for  plaintiff,  though  the  child 
was  g^iilty  of  contributory  negligence.     Birmingham  Ry.  L.  &  P. 
Co.  V.  Jones  (Ala.),  568. 
Failure  of  motorman  of  street  car  to  ring  the  gong  is  not  evidence 
of  actionable   negligence   in   injuring  a   pedestrian   on   the   track, 
who  knew  of  the  car's  approach.    Garvick  v.  United  Rys.  &  Elec. 
Co.   (Md.),  615. 
In  action  for  injuries  to  plaintiff  by  collision  between  the  wagon  in 
which  he  was  riding  and  a  street  car,  the  evidence  required  sub- 
mission of  defendant's  negligence  and  plaintiff's  contributory  neg- 
ligence to  the  jury.     Halloran  v.  Worcester  Consol.  St.  Ry.  Co. 
(Mass.),  582. 
In  action  for  injuries  to  plaintiff  while  riding  in  a  wagon,  by  col- 
lision with  a  street  car,  the  burden  was  on  plaintiff  to  show  due 
care  on   his  part  and  negligence   on  tke   part  of  the   street  car 
company.     Halloran  v.  Worcester  Consol.   St.   Ry.   Co.    (Mass.), 
582. 
Instruction  as  to  the  proximate  cause  was  erroneous,  for  whatever 
additional  injury  to  the  traveler  was  due  to  the  *».xcess  of  speed 
of  the  street  car  was  an  injury  caused  by  the  company's  negli- 
gence.    Bresee  v.  Los  Angeles  Traction  Co.   (Cal.),  537. 
Instruction,  in  action  for  running  street  car  against  child,  which, 
after  hypothesizing  the  failure  of  the  motorman  to  do  all  that  a 
prudent  motorman  would  have  done  under  the  circumstance  to 
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save  the  life  of  the  child,  fails  to  further  hypothesize  that  the  fail- 
ure proximately  caused  the  injury,  is  erroneous.  Birming^ham  Ry. 
L.  &  P.  Co.  V.  Jones  (Ala.),  568. 

Instruction  submitting  doctrine  of  last  clear  chance  was  not  out- 
side the  issues,  in  action  for  injuries  sustei^ined  in  collision  between 
plaintiff's  vehicle  and  a  street  car.  Indianapolis  St.  Ry.  Co.  v. 
Marschke  (Ind.),  609. 

It  was  error  to  charge  that,  it  was  not  negligence  on  the  part  of 
the  motorman  to  assume  that  a  person  would  not  attempt  to  cross 
the  track,  it  having  been  for  the  jury  to  determine  whether  the 
speed  of  the  car  was  so  great  that  he  should  have  known  per- 
sons might  ignorantly  attempt  to  cross  so  near  as  to  make  a 
collision  probable.  Bresee  v.  Los  Angeles  Traction  Co.  (Cal.), 
537. 

Lookout,  trainmen  not  required  to  keep,  for  protection  of  persons 
traveling  near  track  on  thoroughfare  which  is  not  a  public  high- 
way.   Alabama  Great  Southern  R.  Co.  v.  Fulton  (Ala.),  311. 

Negligence  of  street  railway  company  is  not  inferred  from  mere 
fact  that  car  struck  and  injured  pedestrian  walking  along  track. 
Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.),  615. 

Right  of  motorman  to  presume  that  pedestrian  will  leave  track  in 
time  to  avoid  injury.  Garvick  v.  United  Rys.  &  Elec.  Co.  (Md.), 
615. 

Where  motorman  saw  one  driving  a  vehicle  in  the  same  direction 
turn  on  the  track  ahead  of  the  car  in  order  to  pass  a  wagon,  he 
was  not  at  liberty  to  continue  to  proceed  at  a  high  speed  without 
sounding  the  gong.  Indi2i.napolis  St.  Ry.  Co.  v.  Marschke  (Ind.), 
609. 

ACT  OF  GOD. 

See  CARRIERS  OF  GOODS;  COMMON  CARRIERS. 

AGENTS. 

See  CROSSINGS. 

ANIMALS. 

See  STOCK,  INJURIES  TO. 

No  presumption  of  neg4igence  from  fact  of  killing  of  dog  by  train. 

Fowles  V.  Seaboard  Air  Line  Ry.  (S.  Car.),  510. 
Signals  at  railroad  crossing  not  for  protection  of  dogs.    Fowles  v. 

Seaboard  Air  Line  Ry.  (S.  Car.),  510. 

ANTI-TRUST  LAW. 

See  MONOPOLIES. 

ARGUMENTS  OF  COUNSEL. 

See  TRIAL. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS. 

ASSUMPTION  OF  RISK. 

See  LOGGING  RAILROADS;  MASTER  AND  SERVANT. 

BAGGAGE. 

Carrier  must  check  baggage  to  point  'of  destination,  and  cannot  re- 
quire the  passenger  to  recheck  at  junctional  point.  Sullivan  v. 
Southern  Ry.  (S.  Car.),  669. 

In  action  to  recover  for  delay  of  baggage,  an  allegation  that  a 
party  took  his  trunk  to  the  bagf^age  room  in  the  evening  and 
on  the  next  morning  bought  a  ticket  and  asked  that  the  baggage 
be  checked  and  was  informed  that  it  had  been  sent  by  mistake 
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to  another  point,  that  it  would  be  forwarded  to  the  passenjfer's 
destination,  but  that  it  never  was  so  delivered,  does  not  show 
notice  to  the  carrier  that  it  would  be  subject  to  special  dam- 
aRes  in  case  of  non-delivery.  Wehman  z\  Southern  Ry.  (S.  Car.), 
721. 

In  order  to  charge  a  railroad  with  liability  for  articles  of  merchan- 
dise accepted  as  baggage,  it  need  not  be  shown  that  the  agent  of 
the  railroad  was  expressly  notified  that  the  articles  were  mer- 
chandise.    Dahrooge  v.  Pere  Marquette  R.  Co.  (Mich.),  637. 

Punitive  damages  were  recoverable  for  refusal  to  check  passenger's 
baggage.     Sullivan  v.  Southern  Ry.  (S.  Car.),  669. 

S.  Car.  Code,  1902,  §  2166,  prescribing  penalty  for  refusing  to  check 
baggage,  is  not  exclusive,  and  does  prevent  passenger  from  suing 
for  damages.     Sullivan  v.  Southern  Ry.  (S.  Car.),  669. 

BAILMENT. 

See  NEGLIGENCE. 

BIAS. 

See  JURORS. 

BILLS  OF  LADING. 

Bill  of  lading  which  station  agent  neglected  to  sign  was  evidence 
of  the  contract  of  shipment  actually  made,  atid,  in  absence  of  any 
evidence  to  contrary,  established  the  terms  of  such  contract. 
Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  483. 

Estoppel  of  shipper  to  deny  that  bill  of  lading  limiting  liability  was 
the  contract,  on  the  ground  that  his  agent  was  unable  to  read 
it.     Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  483. 

It  was  competent  for  plaintiff  to  show  that  the  delivering  station 
was  a  prepay  station,  and  that  it  was  the  custom  of  defendant's 
agent  to  deliver  freight  at  such  station  to  the  owner  or  con- 
signee without  requiring  production  of  bill  of  lading.  Bowdon 
V.  Atlantic  Coast  Line  Ry.  Co.  (Ala.),  735. 

Freight  receii>t  to  which  the  name  of  a  railway  agent  appears  to 
have  been  signed  by  stencil  is  not  admissible  in  evidence,  without 
accompanying  proof  to  show  that  he  issued  the  receipt,  or  that  its 
genuineness  has  been  recognized  by  his  principal.  Bell  Bros. 
V.  Western  &  A.  R.  Co.  (Ga.),  751. 

Louisiana  Act  No.  150,  p.  193,  of  1868,  makes  negotiable  only  re- 
ceipts and  bills  of  lading  issued  in  accordance  with  its  provisions, 
for  property  actually  received  for  storage  or  other  purposes. 
Henderson  v.  Louisville  &  N.  R.  Co.  (La.),  644. 

Negotiability.     Roy  &  Roy  v.  Northern  Pac.  Ry.  Co.  (Wash.),  739. 

Rule  of  commercial  law  not  abrogated  by  certain  statute  of  Louis- 
iana, making  it  a  felony  for  any  person  to  sign  or  issue  false  re- 
ceipts or  bills  of  lading  for  property  not  actually  received  or  de- 
livered.   Henderson  v.  Louisville  &  N.  R.  Co.  (La.),  644. 

Transfer,  rights  of  parties.  Henderson  v,  Louisville  &  N.  R.  Co. 
(La.),  644. 

BONDS. 

See  RAILROAD  AID  BONDS. 

BURDEN  OF  PROOF. 

See  DEATH  BY  WRONGFUL  ACT. 

CAB-DRIVERS. 

See  NEGLIGENCE. 

CARRIERS. 

See  BILLS  OF  LADING;  COMMON  CARRIERS:  CONSTI- 
TUTIONAL LAW;  INTERSTATE  COMMERCE. 
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Buyer  refusing  to  receive  goods  on  their  arrival  within  reasonable 
■time,  carrier  not  guilty  of  conversion  in  complying  with  seller's 
orders  to  ship  goods  back  to  him.  Stafsky  v.  Southern  Ry.  Co. 
(Ala.),  86. 

Common  carrier  of  goods  insures  their  safe  delivery  to  the  con- 
signee against  loss  or  injury  from  whatever  cause,  except  only 
the  act  of  God  or  the  public  enemy.  Wabash  R.  Co.  v.  Sharpe 
(Neb.),  491. 

Consi^ee,  by  declining  to  receive  a  delayed  shipment  from  the 
earner,  cannot  convert  the  carrier  into  a  tort-feasor  and  hold  him 
liable  for  the  value  of  the  property.  Illinois  Cent  R.  Co.  v.  John- 
son &  Fleming  (Tenn.),  727. 

Contract  of  shipment,  neither  bill  of  lading  nor  any  other  writing 
is  necessary  to  constitute.  Missouri,  etc.,  Ry.  Co.  v.  Patrick 
(C.  C.  A.),  483. 

Damages. 

Certain  information  did  not  give  the  carrier  notice  that  plaintiff 
had  a  contract  which  would  be  forfeited  in  the  event  of  a  failure 
to  deliver  certain  well  pipe  promptly.  Illinois  Cent.  R.  Co.  v. 
Johnson  &  Fleniing  (Tenn.),  727. 

In  action  against  carrier  for  damages  to  property,  plaintiff  could 
not  recover  for  any  injury  to  the  property  or  depreciation  in 
its  value  after  it  had  arrived  at  its  destination  and  he  had  re- 
fused to  accept  it.  Carpenter  v.  Baltimore  &  O.  R,  Co.  (DcL 
Supr.  Ct.),  679. 

Measure  of  damages  where  goods  are  injured.  Carpenter  v.  Bal- 
timore &  O.  R.  Co.  (Del.  Supr.  Ct.),  679. 

Mere  delivery  of  iron  pipe  for  the  boring  of  a  well  to  a  carrier 
for  transportation  was  insufficient  of  itself  to  give  notice  to  the 
carrier  of  the  existence  of  a  time  contract  between  the  con- 
signee and  the  owner  of  the  well  which  would  probably  be 
affected  by  delay  in  the  delivery  of  the  material.  Illinois  Cent. 
R.  Co.  V.  Johnson  &  Fleming  (Tenn.),  727. 

Notice  to  carrier  after  goods  have  been  shipped,  of  circumstances 
which  render  special  damages  a  probable  consequence  of  delay, 
does  not  affect  the  original  contract  so  as  to  render  the  carrier 
liable  for  such  damages,  though  the  subsequent  delay  is  unrea- 
sonable. Illinois  Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.), 
727. 

Where  a  carrier  was  guilty  of  negligent  delay  in  the  delivery  of 
materials  for  use  in  the  performance  of  a  well-drilling  con- 
tract, but  the  carrier  never  had  in  its  possession  a  part  of  the 
equipment,  it  was  only  lia.'ble  for  the  usable  rental  value  of  the 
material  and  appliance  which  it  had  in  its  keeping.  Illinois 
Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.),  727. 

Where  a  consignee  of  materials  for  the  drilling  of  a  well  was 
compelled  to  purchase  new  materials  because  of  the  carrier's 
delay  in  delivering  the  materials  shipped,  and  on  tender  of  de- 
livery the  consignee  refused  to  receive  the  delayed  shipment,  he 
could  not  recover  the  difference  between  the  rejected  materials 
and  the  amount  paid  for  the  new.  Illinois  Cent.  R.  Co.  v,  John- 
son &  Fleming  (Tenn.),  727. 

Where  railroad,  when  sued  for  loss  of  freight,  pleaded  a  limita- 
tion of  its  liability,  but  did  not  tender  or  offer  to  pay  the 
amount  due  upon  its  own  construction  of  the  contract,  and  re- 
lying on  another  defense,  contested  the  case  and  carried  it 
through  several  courts,  on  a  final  decree  sustaining  its  lim- 
itation, the  appellate  court  will  affirm  the  judgment  for  the 
reduced  amount  on  a  remittitur  of  the  excess  by  plaintiff. 
Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  483. 
Common   carrier   is    responsible    for   injury   to   goods    where    they 
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were  exposed  to  injury  by  its  inexcusable  detention,  and  the 
carrier  cannot,  in  such  case,  plead  the  act  of  God  as  a  defense. 
Wabash  R.  Co.  v,  Sharpe  (Neb.),  491. 
Estoppel  of  consignee  to  sue  carrier  for  conversion,  where  carrier, 
in  reliance  on  consignee's  denial  of  ownership,  returned  goods  to 
shipper.     Stafsky  v.  Southern  Ry.   Co.  (Ala.),  86. 

Limiting  Liability. 

A  certain  construction  of  a  contract  of  shipment,  which  tended 
to  deprive  the  carrier  of  the  benefit  of  a  stipulation  purporting 
to  limit  its  liability,  did  not  deprive  the  carrier  of  the  equal 
protection  of  the  laws  of  the  United  States,  etc.,  so  as  to  give 
the  Supreme  Court  jurisdiction  of  an  appeal.  Phoenix  Powder 
Mfg.  Cfo.  V.  Wabash  R.  Co.  (Mo.),  487. 

Burden  of  proving  special  agreement.  Carpenter  v,  Baltimore  & 
O.  R.  Co.  (Del.  Supr.  Ct),  679. 

Express  or  implied  contract  stipulation  with  shipper  essential. 
Carpenter  v,  Baltimore  &  O.  R.  Co.  (Del.  Supr.  (Tt),  679. 

No  presumption  obtained  that  shipper  knew  a  reduced  rate  was 
charged  because  the  printed  receipt  contained  a  clause  limit- 
ing the  road's  liability,  so  as  to  exonerate  the  carrier  from  lia- 
bility for  loss  of  the  freight  through  negligence,  where  the  bill 
of  lading  was  silent  as  to  the  rate,  though  the  railroad  had  filed 
with  the  Interstate  Commerce  Commission  a  printed  schedule 
of  tariffs,  etc.  Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co. 
(Mo.),  487. 

Requisites  of  agreement.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
(Del.   Supr.   Ct),  679. 

Validity   of   contract   providing  for  an   agreed   valuation   of   the 
goods.     Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct), 
679. 
When  a  consignee  brings  suit  to  recover  damages  for  a  neglect  of 

legal   duty  arising  under  a  special  contract  made  in  his  behalf, 

the  consignee  is  not  at  liberty  to  challenge  the  authority. of  the 

consignor  to  make  the  shipment  under  such  contract.    Bell  Bros. 

V.  Western  &  A.  R.  Co.  (Ga.),  751. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS. 

Breach  of  contract  for  transportation  of  live  stock,  recovery  could 
be  had  on  count  of  complaint  in  Code  form,  though  it  appeared 
that  shipment  was  made  under  bills  of  lading  containing  special 
stipulations.     Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 

Carrier  not  relieved  for  breach  of  duty  to  unload  stock  for  rest, 
water,  and  food,  as  required  by  Rev.  St  U.  S.  §  4383,  by  con- 
tract provision  requiring  shipper  to  unload  at  his  own  risk  at  any 
place  where  his  stock  may  be  unloaded  for  any  purpose.  Reyn- 
olds V.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Claim  for  damages  was  made  within  time  specified  in  contract, 
where  shipper  within  such  time  made  an  oral  claim  to  a  latter 
agent  to  whom  he  had  been  referred  by  former  agent,  although 
a  requested  written  claim  was  not  furnished  until  after  the  spec- 
ified time.     Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Contract  provision  that  shipper  should  unload  at  his  own  risk 
construed  as  made  with  reference  to  unloading  where  there  were 
proper  facilities,  where  he  did  not  know  that  there  were  no 
yards  at  destination  for  unloading.  Reynolds  v.  Great  Northern 
Ry.  Co.  (Wash.),  70. 

Conversion  of  freight,  unauthorized  delivery  constituted.  Webb  v. 
Southern  Ry.  Co.  (Ala.),  26. 

Damages. 

Loss  of  weight  and  market  value  during  delay  were  recoverable 
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under  count  in  Code  form,  in  absence  of  stipulation  in  contract 

for  diflFerent  measure  of  damages.     Webb  v.  Southern  Ry.  Co- 

(Ala.),  26. 
Misdelivery,   plaintiff   entitled   to   recover   sum   he   was   required 

to  pay  for  feeding  hogs  before  he  could  regain  possession  of 

them.     Webb  r.  Southern  Ry.  Co.  (Ala.),  26. 
Misdelivery,  plaintiff  not  entitled  to  recover  expense  incurred  by 

him  on  trip  to  destination  of  hogs,  made  in  order  to  recover 

them.    Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 
Misdelivery,  provision  of  contract  fixing  measure  of  damages  was 

not  applicable.    Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 
Duty  of  carrier  to  deliver  stock  to  consignee  in  inclosed  yards,  con- 
venient to  place  of  unloading.     Reynolds  v.  Great  Northern  Ry. 
Co.  (Wash.),  70. 

Limiting  Liability. 

Exemption  from  liability  for  loss  caused  by  violation  of  federal 
statute  forbidding  confinement  in  cars  for  longer  period  than 
28  consecutive  hours  without  unloading,  validity  of  contract. 
Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Misdelivery,  carrier  not  relieved  from  liability  by  failure  of  shipper 
to  accompany  stock  and  unload,  as  provided  by  contract  Webb 
V.  Southern  Ry.  Co.  (Ala.).  26. 

Misdelivery,  contract  provision  requiring  shipper  to  give  certain 
notice  of  any  claim  for  damages  had  no  application.  Webb  v. 
Southern  Ry.  Co.  (Ala.),  26. 

Misdelivery,  it  was  immaterial  to  carrier's  liability  that  it  was  en- 
titled to  retain  stock  until  freight  was  paid.  Webb  v.  Southern 
Rv.  Co.  (Ala.).  26. 

Notice  of  claim  was  sufficient  to  support  claim  for  cost  of  recover- 
ing lost  cattle  and  depreciation  in  their  value.  Reynolds  v.  Great 
Northern  Ry.  Co.  (Wash.),  70. 

Violation  of  federal  statute  forbidding  the  confinement  of  stock 
m  cars  for  longer  period  tnan  28  consecutive  hours  without  un- 
loading, sufficiency  of  complaint  to  show  negligence  per  sc. 
Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE:  CONSTITUTIONAL  LAW:  DAMAGES; 
EVIDENCE;  FEDERAL  COURTS:  LEASES  AND  RUN- 
NING POWERS:  SLEEPING  CAR  COMPANIES;  TICK- 
ETS AND  FARES;  TRIAL 

Assaults. 

Assault  on  passenger  by  third  person,  liability  of  carrier.  Brown 
V.  Chicago  R.  I.  &  P.  Ry.  Co.  (C.  C.  A.),  1. 

Conductor  was  hot  justified  in  knocking  person,  whom  he  had 
eiected  for  refusal  to  pay  fare,  from  car  platform.  Lindsay  v, 
Wabash  Ry.  Co.   (Mich.),  62. 

Declaration  did  not  warrant  recovery  for  negligence  of  con- 
ductor in  failing  to  discover  plaintiffs  mental  derangement- 
Lindsay  V.  Wabash  Ry.  Co.  (Mich.),  62. 

Declaration  in  trespass  vi  et  armis  justified  proof  of  the  com- 
mission of  an  assault  by  a  railway  conductor  while  preventing 
a  person  from  boarding  a  train  after  he  had  been  ejected  for 
his  refusal  to  pay  fare;  and  the  proof  might  show  justification. 
Lindsay  v.  Wabash  Ry.  Co.  (Mich.),  62. 

Rape  of  passenger  by  brakeman,  absence  of  complaint  did  not 
disprove  charge,  but  the  jury  were  bound  to  consider  all  the 
circumstances.  Garvik  v,  Burlington,  etc.,  Ry.  Co.  (Iowa), 
496. 

Rape  of  passenger  by  brakeman,  evidence  held  sufficient  Gar- 
vik V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 
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Rape  of  passenfirer  by  brakeman,  railroad  liable  for.  Garvik  v, 
Burlingfton,  etc.,  Ry.  Co.   (Iowa),  496. 

Carrier  was  not  bound  to  have  car  vestibuled,  but,  having  done 
so,. it  could  not  with  impunity  lead  passengers  to  believe  that  the 
doors  of  the  vestibule  would  be  kept  closed  between  stations, 
and  then  negligently  leave  them  open,  without  incurring  liability 
to  a  passenger  injured  thereby.  Crandall  v.  Minneapolis,  etc., 
Ry.  Co.  (Minn.),  478. 

Conductor  without  implied  authority  to  waive  contract  provision 
requiring  shipper  of  stock  to  ride  in  caboose.  Illinois  Cent.  R. 
Co.  V.  Jennings  (111.),  15. 

Contributory  Negligence. 

Alighting  from  moving  street  car.  Joyce  v,  Los  Angeles  Ry.  Co. 
(Cal.),  66. 

Alighting  from  moving  train.  Baltimore  &  O.  S.  W.  R.  Co.  v, 
Mullen  (111.),  6. 

Alighting  passenger  injured,  fact  that  it  was  dark,  and  he  felt 
no  motion  of  the  train  and  believed  it  had  stopped,  and  got 
off  at  place  pointed  out  to  him  by  depot  officials,  must  be  con- 
sidered by  jury.  Baltimore  &  O.  S.  W.  R.  Co.  v,  Mullen 
(III.),  6. 

Boarding  crowded  car  when  urged  by  conductor  to  crowd  on, 
question  for  jury.  Alton  Light  &  Traction  Co.  v,  Oliver 
(111.),  33. 

Leaving  seat  and  stepping  to  side  of  slowly  moving  open  street 
car.    Davis  v.  Camden  G.  &  W.  Ry.  Co.  (N.  J.),  665. 

Passenger  descending  to  lower  step  of  street  car  and  making 
ready  to  alight  when  car  should  stop.  Wabash  River  Traction 
Co.  V.  Baker  (Ind.),  493. 

Passenger  killed  in  collision  with  another  car  while  riding  on 
running  board.    Abel  v,  Northampton  Traction  Co.  (Pa.),  80. 

Passenger  passing  through  cars,  by  conductor  and  porter,  in 
search  of  water,  and  stepping  off  unlighted  and  unguarded 
back  platform  of  rear  car,  recovery  precluded.  Hunter  v.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  55. 

Passenger  standing  on  step  of  street  car  injured  by  reason  of 
sudden  movement  of  car.  Joyce  v.  Los  Angeles  Ry.  Co. 
(Cal.),  66. 

Question  for  jury  in  action  for  injuries  sustained  by  passenger 
when  alighting  from  street  car.  Indiana  Union  Traction  Co. 
V.  Jacobs  (Ind.),  653. 

Rape  of  passenger  by  brakeman,  proper  to  refuse  to  submit 
question  of  contributory  negligence,  in  action  against  railroad. 
Garvik  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 

Right  of  street  car  passenger  to  assume,  that  car  has  stopped  at 
safe  place.    Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Right  of  street  car  passenger  to  assume  that  car  will  not  be 
moved  without  notice  to  him.  Davis  v.  Camden  G.  &  W.  Ry. 
Co.  (N.  J.),  665. 

Rule  prohibiting  passengers  from  riding  on  front  platform  of 
street  car,  effect  of  passenger's  violation  of.  McDonough  v, 
Boston  Elevated  Ry.   Co.   (Mass.),  641. 

Shipper  of  stock  must  ride  in  caboose  while  train  is  moving,  ac- 
cording to  contract  requirement.  Illinois  Cent.  R.  (To.  v, 
Jennings  (111.),  15. 

Taking  position  near  track  on  crowded  platform.  Cousineau  v, 
Muskegon  T.  &  L.  Co.  (Mich.),  659. 

Where  passenger  knew  that  on  certain  street  cars  there  was  a 
notice  stating  that  passengers  choosing  to  ride  on  the  front 
platform  did  so  at  their  own  risk,  it  was  no.t  necessary  for  the 
company,  in  order  to  defeat  an  action  by  the  passenger  for 
injuries   received  while   alighting   from   the   front   platform   of 
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a  car,  to  prove  that  he  also  had  seen  such  notice  on  the  par- 
ticular car  on  which  he  was  riding.  McDonough  v,  Boston 
Elevated  Ry.  Co.  (Mass.).  641. 

Damages. 

Evidence  that  a  train  was  run  over  a  trestle  at  50  miles  an  hour 
when  the  schedule  time  was  33,  and  that  an  accident  resulted, 
may  support  punitive  damages  in  an  action  for  wrongful  death 
of  a  passenger.  Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.), 
755. 

Excessive  verdict  for  ejection  of  passenger.  Southern  Ry.  Co. 
in  Kentucky  v.  Hawkins  (Ky.),  21. 

Extent  of  carrier's  liability  on  account  of  its  station  agent's  mis- 
representations to  prospective  passenger  as  to  the  best  route 
to  her  destination.    St.  Louis,  etc.,  R.  Co.  v.  White  (Tex.),  796. 

Instruction  in  relation  to  worldly  circumstances  of  the  parties  to 
an  action  for  insulting  passenger  required  the  grc^nting  of  a 
new  trial.     Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  789. 

Loss  of  time  and  expense  incurred  not  recoverable,  in  action  for 
ejection  of  passenger,  in  absence  of  appropriate  pleiiding  and 
proof.     Southern  Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  21. 

Punitive  damages,  when  not  recoverable  for  ejection  of  passen- 
ger.    Southern  Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  21. 

Rape  of  passenger  by  brakeman  resulting  in  pregnancy,  in- 
struction did  not  warrant  an  inference  that  damage  might  be 
awarded  for  time  lost  in  caring  for  the  child.  Garvick  v, 
Burlington,  etc.,  Ry.  Co.   (Iowa),  496. 

Rape  of  passenger  by  brakeman,  verdict  was  excessive.  Garvick 
V.  Burlington,  etc.,  Ry.  Co.   (Iowa),  496. 

Threat  to  expel  passenger  from  street  car,  who  presented  a  trans- 
fer which  was  defective  throjugh  no  fault  of  his.  Georgia  Ry. 
&  Electric  Co.  v.  Baker  (Ga.),  789. 

Degree  of  Care. 

Care  required  of  carrier  to  protect  its  passengers  from  employees, 
passengers  and  strangers.  St!  Louis,  etc.,  Ry.  Co.  v.  Hatch 
(Tenn.),  782. 

Evidence  that  a  railroad  furnished  its  road,  ran  its  trains,  and 
inspected  its  trestles  in  the  manner  which  is  generally  believed 
to  be  safe  and  prudent  should  go  to  the  jury  on  the  question 
of  due  care.    Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  755. 

In  action  by  passenger  for  injuries  sustained  by  the  alleged  neg- 
ligence of  a  carrier,  the  Federal  Circuit  Court  of  Appeals  is 
governed  by  the  law  as  declared  by  the  United  States  Supreme 
(iourt  with  reference  to  the  measure  of  care  required  of  the 
carrier.     Southern  Pac.  Co.  v.  Cavin   (C.  C.  A.),  803. 

Instruction  requiring  higher  degree  from  street  railways  than 
steam  railroads,  and  stating  that  carrier's  duty  was  not  dis- 
charged until  it  had  set  passenger  down  safely,  etc.,  was  not 
commendable  in  its  opening  statement,  but  was  not  erroneous. 
Wabash  River  Traction  Co.  v.  Baker  (Ind.),  493. 

Railroad    company,    though  not    an  insurer  of  the    lives  of    its 

passengers,   is    liable   for   injuries   to   a   passenger  by   unsound 

timber  in  a  trestle  or  by  any  other  defect  therein.     Nickles  r. 

Seaboard  Air  Line  Ry.  (S.  Car.),  755. 

Duty   of  carrier   to  protect   passenger  from   indignities .  as   against 

a  fellow  passenger.     Franklin  v.  Atlanta,  etc,  Ry.  Co.  (S.  Car.), 

563. 
Duty  to  give  passenger  time  to  alight.     Baltimore  &  O.  S.  W.  R. 

Co.  V.  Mullen  (111.),  6. 
Duty   to  helpless  passenger   without   attendant.     Illinois    Cent.   R. 

Co.  V,  Allen  (Ky.),  49. 
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Ejection. 

In  order  to  justify  ejection  and  arrest  of  passenger  for  violation 
of  separate  coach  law,  the  carrier  must  have  itself  complied 
with  the  law.  Waldauer  v.  Vicksburg  Ry.  &  Light  Co.  (Miss.), 
504. 

Invalid  ticket  and  refusal  to  pay  fare,  conductor  not  guilty  of  a 
tort  in  expelling  passenger  without  using  unnecessary  force. 
Southern  Ry.  Co.  v.  Hawkins  (Ky.),  21. 

No  fatal  variance  where  petition  alleged  purchase  of  ticket  and 
wrongful  and  willful  ejection  of  passenger,  and  proof  showed 
the  ticket  had  been  so  punched,  through  negligence  of  ticket 
agent  or  of  a  prior  conductor,  as  to  render  it  valueless  for  use 
at  time  plaintiff  was  ejected.  Southern  Ry.  Co.  v,  Hawkins 
(Ky.),  21. 

Passenger,  ejected  from  car  for  refusing  to  pay  fare  other  than 
by  certain  transfer  ticket,  could  recover  damages  for  the  tort, 
and  should  not  be  restricted  to  damages  for  breach  of  the 
contract  to  carry  him.  Cleveland  City  Ry.  Co.  v.  Conner 
(Ohio),  649. 

Threat  by  conductor  of  second  car  to  expel  a  passenger  on  ac- 
count of  a  mistake  in  the  transfer  slips  is  a  legal  wrong, 
giving  the  passenger  a  right  of  action  against  the  company, 
though  there  is  nothing  insulting  in  the  words  or  manner  of 
the  conductor.  Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.), 
789. 

Evidence. 

Dangerous  speed  of  train  alleged,  evidence  of  condition  of  cars 
after  collision  was  admissible.  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson  (111.),  37. 

Declarations  of  fellow  passengers  of  ejected  passenger,  that  he 
was  a  "beat  and  bum,"  made  as  he  walked  out  of  car  behind 
conductor,  were  incompetent.  Southern  Ry.  Co.  in  Kentucky 
V.  Hawkins  (Ky.),  21. 

Evidence  as  to  effect  of  collision  on  the  other  passengers  was 
immaterial.     Abel  v.  Northampton  Traction   Co.    (Pa.),  80. 

Exclusion  of  evidence  proving  statement  made  by  motorman  was 
immaterial,  as  there  was  failure  to  show  violation  of  any 
duty  owed  by  the  street  railway  cpmpany  to  the  passenger. 
McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.),  641. 

Failure  of  plaintiff  to  make  a  statement  before  he  was  put  off 
car,  effect  of.    Cleveland  City  Ry.  Co.  v.  Conner  (Ohio),  649. 

Injured  passenger's  uncorroborated  testimony  was  sufficient  to 
sustain  verdict  in  her  favor.  Illinois  Cent.  R.  Co.  v.  Colly 
(Ky.),  251. 

Of  custom  to  permit  passengers  of  both  races  to  occupy  the 
back  platform  of  defendants'  street  cars,  in  action  for  causing 
passenger's  arrest  for  violation  of  separate  coach  law.  Wal- 
dauer V.  Vicksburg  Ry.  &  Light  Co.  (Miss.),  504. 

Proof  of  certain  statement  of  motorman  was  admis?ible  in  sud- 
port  of  passenger's  claim  that  he  was  thrown  off  by  the  nejarli- 
gent  jerk  of  the  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  641. 

Proof  of  rule  to  prevent  passengers  from  riding  on  front  plat- 
form of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  641. 

Witness,    in    action    for    death    of    passenger,    in    describing    the 

wreck,  may  state  what  injuries  he  received,  and  that  another 

train  ran  into  the  wreck.     Nickles  v.   Seaboard  *Air   Line  Ry. 

(S.  Car.),  755. 

Indijjnitics   received   by  a  passenc^er  from   outsiders,   sufficiency  of 

evidence.     St.   Louis,  etc..   Ry.  Co.  v.  Hatch    (Tenn.).  782. 
In  respect  to  failure   to  provide  a  platform  in   the  street,  and  in 
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running  the  car  beyond  the  usual  place,  the  complaint  showed 
no  cause  of  action,  but  the  remaining  allegations  constituted  a 
showing  of  negligence,  in  an  action  for  injury  to  a  street  car 
passenger,  caused  by  alleged  failure  to  provide  a  suitable  place 
to  alight.     Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.)f  653. 

Insufficiency  of  evidence  to  prove  actionable  negligence  3vhere 
person,  who  had  told  the  conductor,  in  a  saloon,  that  he  intended 
to  travel  on  his  train,  was  injured  while  attempting  to  board  it 
after  it  had  started,  and  claimed  that  accident  was  caused  by 
jerk  of  car.     Southern  Ry.  Co.  v.  Johnson  (Ala.),  58. 

Invitation  to  passengers  to  alight,  sufficiency  of.  Tilden  v.  Rhode 
Island  Co.   (R.  I.),  809. 

Joint  liability  of  carriers  where  passenger  of  one  of  them  is  injured 
by  reason  of  collision  between  their  respective  cars.  Louisville 
Ry.  Co.  V.  Blum  (Ky.),  44. 

Limiting  Liability. 

Where  evidence  showed'  that  husband  of  plaintiff's  intestate 
agreed  to  go  to  a  certain  point  to  testify  for  a  railroad  com- 
pany, on  condition  that  it  furnished  transportation  for  his  wife, 
if  the  pass  was  issued  for  a  consideration,  the  company  is  not 
relieved  of  liability  for  negligent  killing  of  the  wife  by  the  stip- 
ulation on  the  pass  to  that  effect.  Nickles  v.  Seaboard  Air 
Line  Ry.  (S.  Car.),  755. 

Main-track  switch  not  locked  or  guarded,  question  for  jury, 
whether  actionable  negligence.  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson   (111.).  37. 

Negligence  of  street  railway,  in  not  making  adequate  provisions 
by  way  of  barriers  and  policemen  to  guard  crowded  platform  near 
tracks,  at  carriers  amusement  park,  was  question  for  jury.  Cou- 
sineau  v.  Muskegon,  T.  &  L.  Co.   (Mich.),  659. 

Notice  to  street  car  conductor  of  passenger's  desire  to  alight,  suffi- 
ciency.    Joyce  V.  Los  Angeles  Ry.  Co.  (Cal.),  66. 

Passenger  riding  in  vestibule,  jostled  by  porter  and  caused  to  fall 
off  train,  carrier  liable.  Chicago,  etc.,  Ry.  Co.  v.  Ferguson 
(Kan.),  684. 

Passenger  thrown  to  floor  of  car  by  sudden  jar,  error  in  instruc- 
tion, in  failing  to  require  finding  of  negligence  in  unnecessary  and 
violent  striking  of  the  car  as  alleged,  was  cured  by  another  in- 
struction.    Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  251. 

Passenger  thrown  to  floor  of  car  by  sudden  jar,  instruction  author- 
izing a  finding  for  defendant  if  the  coupling  was  made  in  a  way 
that  was  customary  and  incidental  to  railroading,  without  defin- 
ing the  degree  of  care  with  which  it  should  have  been  done,  was 
too  favorable  to  defendant.  Illinois  Cent.  R  Co.  v.  Colly  (Ky.), 
251. 

Passenger  thrown  to  floor  of  car  'by  sudden  jar,  plaintifPs  uncor- 
roborated testimony  required  denial  of  peremptory  instruction 
for  defendant.     Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  251. 

Presumption  of  Negligence. 

Southern  Pac.  Co.  v,  Cavin  (C.  C.  A.),  803. 

Collision  between  trains,  evidence  of  warranted  recovery  for  in- 
juries to  passenger,  in  absence  of  evidence  of  contributory 
negligence.     Elgin,  A.  &  S.  Traction  Co.  v.  Wilson  (111.),  37. 

Derailment  causing  injury  to  passenger.  Illinois  Cent.  R.  Co.  v. 
Porter   (Tenn.),   686. 

Injury  to  alighting  passenger.  Tilden  v.  Rhode  Island  Co.  (R 
I.),  809. 

Passenger  riding  on  running  board  from  necessity  killed  by  col- 
lision with  another  street  car.  Abel  v.  Northampton  Traction 
Co.   (Pa.),  80. 

Prima  facie  case  of  negligence  where  street  car  passenger  was 
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injured  by  reason  of  sudden  movement  of  c^-r  while  she  was  in 
act  of  alighting.    Joyce  v,  Los  Angeles  Ry.  Co.  (Cal.),  66. 
Right  to  rebut.     Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.),  686. 

Question  of  carrier's  negligence  was  for  the  jury,  in  absence  of 
proof  of  rules  relating  to  passengers  riding  on  the  platforms,  in 
action  for  injuries  sustained  by  passenger  in  attempting  to  alight 
from  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
641. 

Right  to  refuse  to  accept  blind  man  as  passenger.  Illinois  Cent. 
R.  Co.  V.  Allen  (Ky.),  49. 

Separate  coach  law,  what  is  sufficient  compliance  with.  Waldauer 
z\  Vicksburg  Ry.  &  Light  Co.  (Miss.),  504. 

Speed  of  street,  duty  to  regulate  where  passengers  are  compelled 
to  ride  on  car  platform.  Alton  Light  &  Traction  Co.  v.  Oliver 
(111),  33. 

Speed  of  train  as  negligence.  Illinois  Cent.  R.  Co.  v.  Porter 
(Tenn.),  686. 

Sufficiency  of  evidence  of  negligence  where  derailment  of  train 
caused  injury  to  passenger.  Illinois  Cent.  R.  Co.  v.  Porter 
(Tenn.),  686. 

Sufficiency  of  evidence  that  car  was  operated  by  defendant.  Indi- 
ana Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Sufficiency  of  petition,  under  Mo.  Rev.  St.  1899,  §  2864,  in  action 
for  death  of  passenger,  it  not  having  been  essential  to  allege  the 
particular  acts  of  any  particular  servant  or  employee  which  oc- 
casioned the  collision..  Anderson  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
696. 

Switch,  not  locked  or  guarded,  thrown  by  third  person,  liability  of 
carrier  for  injury  to  passenger.  Elgin,  A.  &  S.  Traction  Co.  v, 
Wilson    (111.),  37. 

Tort  of  third  person  causing  injury  to  passenger,  carrier  not  relieved 
from  liability  for  its  failure  to  use  due  care  to  prevent  such  per- 
son from  having  opportunity  to  commit  act.  Elgin,  A.  &  S. 
Traction   Co.  v.  Wilson  (111.),  37. 

Vestibule  doors,  sufficiency  of  evidence  of  negligence  in  leaving 
them  open.     Crandall  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  478. 

Waiver  by  conductor  of  contract  provision  requiring  shipper  of 
stock  to  ride  in  caboose,  what  must  be  shown  to  establish,  in 
absence  of  evidence  of  express  authority  on  part  of  conductor. 
Illinois  Cent.  R.' Co.  v.  Jennings  (III.),  15. 

Waiver  of  provision  of  contract  requiring  shipper  to  ride  in  ca- 
boose, question  for  jury  whether  conductor's  invitation  to  ride 
on  engine  was.    Illinois  Cent.  R.  Co.  r.  Jennings  (111.),  15. 

Waiver  of  rule  to  prevent  passengers  from  riding  on  front  platform 
of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
641. 

When  it  is  not  negligence  to  open  side  door  and  floor  door  of  ves- 
tibuled  coach,  and  leave  them  open  till  station  is  reached.  Union 
Pac.  R.  Co.  V.  Brown  (Kan.),  448. 

Where  the  employees  of  a  railway  and  a  sleeping  car  company 
have  been  negligent  in  leaving  the  car  for  a  long  period,  and  in 
failing  to  answer  bells,  they  cannot  escape  liability  for  indig- 
nities to  passengers,  on  the  ground  that  there  was  no  reason  for 
supposing  that  any  such  wrong  would  be  committed.  St.  Louis, 
etc.,  Ry.  Co.  r.  Hatch  (Tenn.),  782. 

Who  Are  Passengers. 

Court  properly  confined  plaintiff's  recovery  to  section  2864  Mo. 
Rev.  St.  1899,  as  the  deceased  brakeman,  for  whose  death  the 
action  was  brought,  was  a  servant  engaged  with  others  in  op- 
erating and  managing  the  train.  Anderson  v,  Missouri  Pac. 
Ry.  Co.  (Mo.),  696. 

If  a  mistake  is  made  by  the  conductor  of  the  first  car  issuing  a 
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transfer,  and  the  passenger  presents  the  transfer  to  the  con- 
ductor of  the  second  c^r  and  gives  a  reasonable  explanation 
of  the  mistake  of  the  conductor  of  the  first  car,  the  conductor 
of  the  second  must  at  his  peril  determine  whether  the  passenger 
is  entitled  to  ride  upon  the  transfer,  notwithstanding  it  does  not 
upon  its  face  show  such  right.  Georgia  Ry.  &  Electric  Co.  v. 
Baker  (Ga.),  789. 

Instruction  sufficiently  required  the  jury  to  find  that  deceased 
was  a  passenger  at  the  time  of  the  accident.  Anderson  v. 
Missouri  Pac.  Ry.  Co.  (Mo.),  696. 

It  was  not  essential,  in  order  to  authorize  the  submission  of  the 
case  to  the  jury,  to  show  by  positive  or  direct  evidence  that 
deceased  was  a  passenger  at  the  time  of  the  collision,  or  that 
it  was  his  purpose  to  continue  his  journey.  Anderson  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  696. 

Mail  clerk.     Southern  Pac.  Co.  v,  Cavin  (C.  C.  A.),  803. 

One  riding  on  ticket  procured  at  reduced  rate  by  false  represen- 
tation to  the  effect  that  she  was  a  student  at  a  certain  school 
was  not  a  passenger.  Fitzmaurice  v.  New  York,  N.  H.  &  H.  R. 
R.   (Mass.),  636. 

Passenger  who  has  purchased  ticket  to  certain  point,  but  who, 
on  reaching  such  point,  decides  to  go  further,  need  not,  in 
order  to  preserve  his  protection  as  a  passenger,  alight  from  the 
train  and  then  re-enter,  nor  expressly  notify  the  conductor  of 
his  purpose  to  continue  his  journey.  Ande'rson  v.  Missouri 
Pac.  Ry.  Co.   (Mo.),  696. 

Person  injured  while  attempting  to  board  moving  train.  South- 
ern Ry.  Co.  V.  Johnson  (Ala.),  58. 

Railway  postal  clerks.  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.), 
686. 

Right  to  ride  on  street  car  to  which  passenger  had  been  trans- 
ferred was  in  no  sense  a  gratuity.  Georgia  Ry.  &  Electric  Co. 
V.  Baker  (Ga.),  789. 

Shipper  of  stock  required  to  ride  in  caboose.  Illinois  Cent  R. 
Co.  V.  Jennings  (111.),  15. 

Where  deceased,  at  the  time  of  a  collision,  was  in  the  coach  used 
by  defendant  railroad  for  the  purpose  of  transporting  passen- 
gers, his  residence  being  at  a  distant  point  where  his  family 
was,  and  the  train  having  started  to  carry  such  passengers  as 
were  on  to  other  points  of  destination  along  its  line,  the  pre- 
sumption was  that  deceased  was  lawfully  in  the  coach.  Ander- 
son V.  Missouri  Pac.  Ry.  Co.  (Mo.),  696. 

CHILDREN. 

See  NEGLIGENCE. 

Burden  of  proving  exercise  of  proper  care  by  motorman  to  avoid 
injuring  child  seen  near  track.  Jacksonville  Electric  Co.  v.  Adams 
(Fla.).  295. 

Care  required  of  motorman  to  prevent  injury  to  child  seen  near 
track.     Jacksonville  Electric  Co.  v.  Adams   (Fla.),  295. 

Care  required  of  person  stacking  building  material  in  street  to  pre- 
vent stack  from  being  dangerous  to  children.  Louisville  Ry.  Co. 
V.  Esselman   (Ky.),  627. 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises,, 
certain  instruction  as  to  defendant's  duties  and  rights  with  re- 
spect to  storing  and  keeping  powder  was  proper.  Chambers  v, 
Milner  Coal  &  Ry.  Co.  (Ala.),  277. 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises,  no 
recovery  on  ground  of  willful,  wanton,  or  reckless  conduct. 
Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 


GENERAL  INDEX  881 

CHILDREN— Continued. 
Contributory  Negligence. 

Act  of  ten-year-old  child,  in  crossing  track  in  front  of  street  car, 
could  hardly  be  regarded  otherwise  than  a  result  of  a  sudden, 
unthinking  impulse,  or  of  a  reckless  daring.  Colomb  v.  Port- 
land &  B.  St.  Ry.  (Me.),  293. 

Care  required  of  child  for  its  own  protection.  Louisville  Ry. 
Co.  V.  Esselman  (Ky.),  627. 

Care  required  of  child,  for  its  own  protection,  while  playing  on 
building  material  stacked  in  street.  Louisville  Ry.  Co.  v.  Es- 
selman  (Ky.),  627. 

Care  required  of  infant  for  its  own  safety.  Colomb  v,  Portland 
&  B.  St.  Ry.  (Me.),  293. 

'Child  between  7  and  14  years  of  age  is  prima  facie  incapable  of 
exercising  judgment.  Birmingham  Ry.,  L.  &  P.  Co.  v.  Jones 
(Ala.),  568. 

Instruction,  in  action  for  death  of  ten-year-old  child,  that,  if  the 
jury  believe  he  was  of  sufficient  intelligence  to  know  the  dan- 
ger, verdict  should  be  for  defendant,  was  proper,  where,  had 
an  adult  acted  as  he  did,  he  would  have  been  guilty  of  con- 
tributory negligence.  Chambers  v.  Milner  Coal  &  Ry.  Co* 
(Ala.),   277." 

Mere  capacity  of  child  under  14  years  of  age  to  know  danger  is 
not  necessarily  sufficient  to  make  him  guilty  of  contributory 
negligence  in  doing  a  thing  which  would  be  negligence  in  an 
adult.     Birmingham  Ry.,  L.  &  P.  Co.  v.  Jones  (Ala.),  568. 

Negligence  of  parents,  in  permitting  four-year-old  boy  to  go- 
alone  upon  streets,  was  not  imputable  to  him.  Jacksonville 
Electric  Co.  v.  Adams   (Fla.),  295. 

Overruling  of  demurrers  to  pleas  of  contributory  negligence,  in 
an  action  for  death  of  child,  was  harmless,  pls^intiff  having  got 
the  benefit  of  the  principle  claimed  as  to  necessity  of  pleading 
and  proving  requisite  intelligence  of  the  child  in  the  charge* 
Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 

Damages. 

In  action  by  father  as  next  friend  for   personal  injuries  to  hia 
child,  an  instruction  ^authorizing  verdict  for  permanent  impair- 
ment of  the  child's  earning  capacity  and  for  medi<:al  attendance 
is  not  erroneous,  the  father  being  estopped  thereby  from  assert- 
ing a  claim  for  loss  of  services  during  the  infancy  of  the  child 
and  for    medical    expenses.     Louisville   Ry.    Co.    v,    Esselman 
(Ky.),  627. 
Parents  of  infants  are  not  entitled  to  recover  damages  for  men- 
tal pain  and  anguish  occasioned  by  the  mutilation  of  the  dead 
bodv  of  such  infant.     Long  v.    Chicago,  R.   I.  &  P.    Ry.  Co. 
(Okl.),  589. 
Demurrers   to  pleas   setting  up   contributory  neijliffence.   in   action 
by  an  administratrix  for  death  of  child,  on  the  ground  that  they 
do  not  aver  that   "plaintiff"   had   sufficient   discretion,   are   proo- 
erly  overruled.     Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 
Liability  for  injury  to  child  sustained  on  attractive  and  dangerous 

premises.  Louisville  Ry.  Co.  i\  Esselman  (Ky.),  627. 
Ordinances  of  "city,  permitting  an  owner  engaged  in  constructing 
a  building  to  appropriate  a  part  of  the  adjacent  street  for  the 
storage  of  materials,  does  not  relieve  the  owner  from  the  exer- 
<ise.  of  such  ordinary  care  in  placing  the  material  as  may  be  re- 
quired by  a  due  regard  for  the  safety  of  children  in  the  habit  of 
playing  in  the  street.  Louisville  Rv.  Co.  v.  Eoelman  (Ky.\  627, 
Verdict  tor  person  constructing  building,  and  stacking  iron  beams 
in  street,  m  action  for  injuries  to  child,  was  properly  set  aside 
as  against  the  evidence.  Louisville  Ry.  Co.  v,  Esselman  (Ky.), 
627. 

20  R  R  R'56 
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Buyer  refusing  to  receive  goods  on  their  arrival  within  reasonable 
•time,  carrier  not  guilty  of  conversion  in  complying  with  seller's 
orders  to  ship  goods  back  to  him.  Stafsky  v.  Southern  Ry.  Co. 
(Ala.),  86. 

Common  carrier  of  goods  insures  their  safe  delivery  to  the  con- 
signee against  loss  or  injury  from  whatever  cause,  except  only 
the  act  of  God  or  the  public  enemy.  Wabash  R.  Co.  v.  Sharpe 
(Neb.),  491. 

Consipiee,  by  declining  to  receive  a  delayed  shipment  from  the 
earner,  cannot  convert  the  carrier  into  a  tort-feasor  and  hold  him 
liable  for  the  value  of  the  property.  Illinois  Cent,  R.  Co.  v.  John- 
son &  Fleming  (Tenn.),  727. 

Contract  of  shipment,  neither  bill  of  lading  nor  any  other  writing 
is  necessary  to  constitute.  Missouri,  etc.,  Ry.  Co.  v.  Patrick 
(C.  C.  A.),  483. 

Damages. 

Certain  information  did  not  give  the  carrier  notice  that  plaintiff 
had  a  contract  which  would  be  forfeited  in  the  event  of  a  failure 
to  deliver  certain  well  pipe  promptly.  Illinois  Cent.  R.  Co.  v. 
Johnson  &  Fleming  (Tenn.),  727. 

In  action  against  carrier  for  damages  to  property,  plaintiff  could 
not  recover  for  any  injury  to  the  property  or  depreciation  in 
its  value  after  it  had  arrived  at  its  -destination  and  he  had  re- 
fused to  accept  it.  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del. 
Supr.  Ct.),  679. 

Measure  of  damages  where  goods  are  injured.  Carpenter  v.  Bal- 
timore &  O.  R.  Co.  (Del.  Supr.  Ct.),  679. 

Mere  delivery  of  iron  pipe  for  the  boring  of  a  well  to  a  carrier 
for  transportation  was  insufficient  of  itself  to  give  notice  to  the 
carrier  of  the  existence  of  a  time  contract  between  the  con- 
signee and  the  owner  of  the  well  which  would  probably  be 
affected  by  delay  in  the  delivery  of  the  material.  Illinois  Cent 
R.  Co.  V.  Johnson  &  Fleming  (Tenn.),  727. 

Notice  to  carrier  after  goods  have  been  shipped,  of  circumstances 
which  render  special  damages  a  probable  consequence  of  delay, 
does  not  affect  the  original  contract  so  as  to  render  the  carrier 
liable  for  such  damages,  though  the  subsequent  delay  is  unrea- 
sonable. Illinois  Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.), 
727. 

Where  a  carrier  was  guilty  of  negligent  delay  in  the  delivery  of 
materials  for  use  in  the  performance  of  a  well-drilling  con- 
tract, but  the  carrier  never  had  in  its  possession  a  part  of  the 
equipment,  it  was  only  liable  for  the  usable  rental  value  of  the 
material  and  appliance  which  it  had  in  its  keeping.  Illinois 
Cent.  R.  Co.  v.  Johnson  &  Fleming  (Tenn.),  727. 

Where  a  consignee  of  materials  for  the  drilling  of  a  well  was 
compelled  to  purchase  new  materials  because  of  the  carrier's 
delay  in  delivering  the  materials  shipped,  and  on  tender  of  de- 
livery the  consignee  refused  to  receive  the  delayed  shipment,  he 
could  not  recover  the  difference  between  the  rejected  materials 
and  the  amount  paid  for  the  new.  Illinois  Cent.  R.  Co.  v.  John- 
son &  Fleming  (Tenn.),  727. 

Where  railroad,  when  sued  for  loss  of  freight,  pleaded  a  limita- 
tion of  its  liability,  but  did  not  tender  or  offer  to  pay  the 
amount  due  upon  its  own  construction  of  the  contract,  and  re- 
lying on  another  defense,  contested  the  c^se  and  carried  it 
through  several  courts,  on  a  final  decree  sustaining  its  lim- 
itation, the  appellate  court  will  affirm  the  judgment  for  the 
reduced  amount  on  a  remittitur  of  the  excess  by  plaintiff. 
Missouri,  etc.,  Ry.  Co,  v.  Patrick  (C.  C.  A.),  483. 
Common   carrier   is    responsible    for   injury   to   goods   where   they 
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were  exposed  to  injury  by  its  inexcusable  detention,  and  the 
carrier  cannot,  in  such  case^  plead  the  act  of  God  as  a  defense. 
Wabash  R.  Co.  v.  Sharpe  (Neb.),  491. 
Estoppel  of  consignee  to  sue  carrier  for  conversion,  where  carrier, 
in  reliance  on  consignee's  denial  of  ownership,  returned  goods  to 
shipper.     Stafsky  v.  Southern  Ry.  Co.  (Ala.),  86. 

Limiting  Liability. 

A  certain  construction  of  a  contract  of  shipment,  which  tended 
to  deprive  the  carrier  of  the  benefit  of  a  stipulation  purporting 
to  limit  its  liability,  did  not  deprive  the  carrier  of  the  equal 
protection  of  the  laws  of  the  United  States,  etc.,  so  as  to  give 
the  Supreme  Court  jurisdiction  of  an  appeal.  Phoenix  Powder 
Mfg.  Co.  V.  Wabash  R.  Co.  (Mo.),  487. 

Burden  of  proving  special  agreement.  Carpenter  v.  Baltimore  & 
O.  R.  Co.  (Del.  Supr.  Ct),  679. 

Express  or  implied  contract  stipulation  with  shipper  essential. 
Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.),  679. 

No  presumption  obtained  that  shipper  knew  a  rediiced  rate  was 
charged  because  the  printed  receipt  contained  a  clause  limit- 
ing the  road's  liability,  so  as  to  exonerate  the  carrier  from  lia- 
bility for  loss  of  the  freight  through  negligence,  where  the  bill 
of  lading  was  silent  as  to  the  rate,  though  the  railroad  had  filed 
with  the  Interstate  Commerce  Commission  a  printed  schedule 
of  tariffs,  etc.  Phoenix  Powder  Mfg.  Co.  v.  Wabash  R.  Co. 
(Mo.),  487. 

Requisites  of  agreement.  Carpenter  v.  Baltimore  &  O.  R.  Co. 
(Del.   Supr.   Ct),  679. 

Validity   of   contract   providing  for   an    agreed   valuation   of  the 
goods.     Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.), 
679. 
When  a  consignee  brings  suit  to  recover  damages  for  a  neglect  of 

legal   duty  arising  under  a  special  contract  made  in  his  behalf, 

the  consignee  is  not  at  liberty  to  challenge  the  authority. of  the 

consignor  to  make  the  shipment  under  such  contract.    Bell  Bros. 

V.  Western  &  A.  R.  Co.  (Ga.),  751. 

CARRIERS  OF  LIVE  STOCK. 

See  CARRIERS  OF  PASSENGERS. 

Breach  of  contract  for  transportation  of  live  stock,  recovery  could 
be  had  on  count  of  complaint  in  Code  form,  though  it  appeared 
that  shipment  was  made  under  bills  of  lading  containing  special 
stipulations.     Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 

Carrier  not  relieved  for  breach  of  duty  to  unload  stock  for  rest, 
water,  and  food,  as  required  by  Rev.  St.  U.  S.  §  4383,  by  con- 
tract provision  requiring  shipper  to  unload  at  his  own  risk  at  any 
place  where  his  stock  may  be  unloaded  for  any  purpose.  Reyn- 
olds V.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Claim  for  damages  was  made  within  time  specified  in  contract, 
where  shipper  within  such  time  made  an  oral  claim  to  a  latter 
agent  to  whom  he  had  been  referred  by  former  agent,  although 
a  requested  written  claim  was  not  furnished  until  after  the  spec- 
ified time.     Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Contract  provision  that  shipper  should  unload  at  his  own  risk 
construed  as  made  with  reference  to  unloading  where  there  were 
proper  facilities,  where  he  did  not  know  that  there  were  no 
yards  at  destination  for  unloading.  Reynolds  v.  Great  Northern 
Ry.  Co.  (Wash.),  70. 

Conversion  of  freight,  unauthorized  delivery  constituted,  Webb  v. 
Southern  Ry.  Co.  (Ala.),  26. 

Damages. 

Loss  of  weight  and  market  value  during  delay  were  recoverable 
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under  count  in  Code  form,  in  absence  of  stipulation  in  contract 

for  different  measure  of  damages.     Webb  v.  Southern  Rv.  Ca 

(Ala.),  26. 
Misdelivery,   plaintiff   entitled   to   recover  sum   he    was   required 

to  pay  for  feeding  hogs  before  he  could  regain  possession  of 

them.     Webb  r.  Southern  Ry.  Co.  (Ala,),  26. 
Misdelivery,  plaintiff  not  entitled  to  recover  expense  incurred  by 

him  on  trip  to  destination  of  hogs,  made  in  order  to  recover 

them.    Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 
^lisdelivery,  provision  of  contract  fixing  measure  of  damages  was 

not  applicable.    Webb  v.  Southern  Ry.  Co.  (Ala.),  26. 
Duty  of  carrier  to  deliver  stock  to  consignee  in  inclosed  yards,  con- 
venient to  place  of  unloading.     Reynolds  v.  Great  Northern  Ry. 
Co.  (Wash.),  70. 

Limiting  Liability. 

Exemption  from  liability  for  loss  -caused  by  violation  of  federal 
statute  forbidding  confinement  in  cars  for  longer  period  than 
28  consecutive  hours  without  unloading,  validity  of  contract 
Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

Misdelivery,  carrier  not  relieved  from  liability  by  failure  of  shipper 
to  accompany  stock  and  unload,  as  provided  by  contract  Webb 
z\  Southern  Ry.  Co.  (Ala.),  26. 

Misdelivery,  contract  provision  requiring  shipper  to  give  certain 
notice  of  any  claim  for  damages  had  no  application.  Webb  v. 
Southern  Ry.  Co.  (Ala.),  26. 

Misdelivery,  it  was  immaterial  to  carrier's  liability  that  it  was  en- 
titled to  retain  stock  until  freight  was  pa^id.  Webb  v.  Southern 
Rv.  Co.  (Ala.),  26. 

Notice  of  claim  was  sufficient  to  support  claim  for  cost  of  recover- 
ing lost  cattle  and  depreciation  in  their  value.  Reynolds  v.  Great 
Northern  Ry.  Co.  (Wash.),  70. 

Violation  of  federal  statute  forbidding  the  confinement  of  stock 
m  cars  for  longer  period  rnan  28  consecutive  hours  without  un- 
loading, sufficiency  of  comolaint  to  show  negligence  per  se. 
Reynolds  v.  Great  Northern  Ry.  Co.  (Wash.),  70. 

CARRIERS  OF  PASSENGERS. 

See  BAGGAGE;  CONSTITUTIONAL  LAW:  DAMAGES; 
EVIDENCE:  FEDERAL  COURTS;  LEASES  AND  RUN- 
NING POWERS:  SLEEPING  CAR  COMPANIES;  TICK- 
ETS AND  FARES;  TRIAL. 

Assaults. 

Assault  on  passenger  by  third  person,  liability  of  carrier.  Brown 
V.  Chicago  R.  I.  &  P.  Ry.  Co.  (C.  C.  A.),  1. 

Conductor  was  not  justified  in  knocking  person,  whom  he  had 
eiected  for  refusal  to  pay  fare,  from  car  platform.  Lindsay  r. 
Wabash  Ry.  Co.   (Mich.),  62. 

Declaration  did  not  warrant  recovery  for  negligence  of  con- 
ductor in  failing  to  discover  plaintiff's  mental  derangement 
Lindsay  v.  Wabash  Ry.  Co.  (Mich.),  62. 

Declaration  in  trespass  vi  et  armis  justified  proof  of  the  com- 
mission of  an  assault  by  a  railway  conductor  while  preventing 
a  person  from  boarding  a  train  after  he  had  been  ejected  for 
his  refusal  to  pay  fare;  and  the  proof  might  show  justification. 
Lindsay  v.  Wabash  Ry.  Co.  (Mich.),  62. 

Rape  of  passenger  by  brakeman,  absence  of  complaint  did  not 
disprove  charge,  but  the  jury  were  bound  to  consider  all  the 
circumstances.  Garvik  v.  Burlington,  etc.,  Ry.  Co.  (Iowa), 
496. 

Rape  of  passenger  by  brakeman,  evidence  held  sufficient.  Gar- 
vik V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 
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Rape  of  passenjfer  by  brakeman,  railroad  liable  for.  Garvik  v, 
Burlingfton,  etc.,  Ry.  Co.  (Iowa),  496. 

Carrier  was  not  bound  to  have  car  vestibuled,  but,  having  done 
so,  it  could  not  with  impunity  lead  passengers  to  believe  that  the 
doors  of  the  vestibule  would  be  kept  closed  between  stations, 
and  then  negligently  leave  them  open,  without  incurring  liability 
to  a  passenger  injured  thereby.  Crandall  v.  Minneapolis,  etc., 
Ry.  Co.  (Minn.),  478. 

Conductor  without  implied  authority  to  waive  contract  provision 
requiring  shipper  of  stock  to  ride  in  caboose.  Illinois  (IJent.  R. 
Co.  V.  Jennings  (111.),  15. 

Contributory  Negligence. 

Alighting  from  moving  street  car.  Joyce  v.  Los  Angeles  Ry.  Co. 
(Cal.),  66. 

Alighting  from  moving  train.  Baltimore  &  O.  S.  W.  R.  Co.  v. 
Mullen  (111.),  6. 

Alighting  passenger  injured,  fact  that  it  was  dark,  and  he  felt 
no  motion  of  the  train  and  believed  it  had  stopped,  and  got 
off  at  place  pointed  out  to  him  by  depot  officials,  must  be  con- 
sidered by  jury.  Baltimore  &  O.  S.  W.  R.  Co.  v.  Mullen 
(111.),  6. 

Boarding  crowded  car  when  urged  by  conductor  to  crowd  on, 
question  for  jury.  Alton  Light  &  Traction  Co.  v.  Oliver 
(111.),  33. 

Leaving  seat  and  stepping  to  side  of  slowly  moving  open  street 
car.    Davis  v,  Camden  G.  &  W.  Ry.  Co.  (N.  J.),  666. 

Passenger  descending  to  lower  step  of  street  car  and  making 
ready  to  alight  when  car  should  stop.  Wabash  River  Traction 
Co.  V.  Baker  (Ind.),  493. 

Passenger  killed  in  collision  with  another  car  while  riding  on 
running  board.    Abel  v.  Northampton  Traction  Co.  (Pa.),  80. 

Passenger  passing  through  cars,  by  conductor  and  porter,  in 
search  of  water,  and  stepping  off  unlighted  and  unguarded 
back  platform  of  rear  car,  recovery  precluded.  Hunter  v.  At- 
lantic Coast  Line  R.  Co.  (S.  Car.),  55. 

Passenger  standing  on  step  of  street  car  injured  by  reason  of 
sudden  movement  of  car.  Joyce  v.  Los  Angeles  Ry.  Co. 
(Cal.),  66. 

Question  for  jury  in  action  for  injuries  sustained  by  passenger 
when  alighting  from  street  car.  Indiana  Union  Traction  Co, 
V,  Jacobs  (Ind.),  653. 

Rape  of  passenger  by  brakeman,  proper  to  refuse  to  submit 
question  of  contributory  negligence,  in  action  against  railroad. 
Garvik  v.  Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 

Right  of  street  car  passenger  to  assume- that  car  has  stopped  at 
safe  place.    Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Right  of  street  car  passenger  to  assume  that  car  will  not  be 
moved  without  notice  to  him.  Davis  v,  Camden  G.  &  W.  Ry. 
Co.  (N.  J.),  665. 

Rule  prohibiting  passengers  from  riding  on  front  platform  of 
street  car,  effect  of  passenger's  violation  of.  McDonough  v. 
Boston  Elevated  Ry.  Co.   (Mass.),  641. 

Shipper  of  stock  must  ride  in  caboose  while  train  is  moving,  ac- 
cording to  contract  requirement.  Illinois  Cent.  R.  (3o.  v, 
Jennings  (111.),  15. 

Taking  position  near  track  on  crowded  platform.  Cousineau  v. 
Muskegon  T.  &  L.  Co.  (Mich,),  659. 

Where  passenger  knew  that  on  certain  street  cars  there  was  a 
notice  stating  that  passengers  choosing  to  ride  on  the  front 
platform  did  so  at  their  own  risk,  it  was  npt  necessary  for  the 
company,  in  order  to  defeat  an  action  by  the  passenger  for 
injuries   received  while   alighting   from   the   front   platform   of 
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a  car,  to  prove  that  he  also  had  seen  such  notice  on  the  par- 
ticular car  on  which  he  was  riding.  McDonough  v.  Boston 
Elevated  Ry.  Co.  (Mass.).  641. 

Damages. 

Evidence  that  a  train  was  run  over  a  trestle  at  50  miles  an  hour 
when  the  schedule  time  was  33,  and  that  an  accident  resulted, 
may  support  punitive  damages  in  an  action  for  wrongful  death 
of  a  passenger.  Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.), 
755. 

Excessive  verdict  for  ejection  of  passenger.  Southern  Ry.  Co. 
in  Kentucky  v.  Hawkins  (Ky.),  21. 

Extent  of  carrier's  liability  on  account  of  its  station  agent's  mis- 
representations to  prospective  passenger  as  to  the  best  route 
to  her  destination.    St.  Louis,  etc.,  R.  Co.  v.  White  (Tex.),  796. 

Instruction  in  relation  to  worldly  circumstances  of  the  parties  to 
an  action  for  insulting  passenger  required  the  gr;;nting  of  a 
new  trial.     Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  789. 

Loss  of  time  and  expense  incurred  not  recoverable,  in  action  for 
ejection  of  passenger,  in  absence  of  appropriate  pleading  and 
proof.     Southern  Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  21. 

Punitive  damages,  when  not  recoverable  for  ejection  of  passen- 
ger.    Southern  Ry.  Co.  in  Kentucky  v.  Hawkins  (Ky.),  21. 

Rape  of  passenger  by  brakeman  resulting  in  pregnancy,  in- 
struction did  not  warrant  an  inference  that  damage  might  be 
awarded  for  time  lost  in  caring  for  the  child.  Garvick  v. 
Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 

Rape  of  passenger  by  brakeman,  verdict  was  excessive.  Garvick 
V.  Burlington,  etc.,  Ry.  Co.  (Iowa),  496. 

Threat  to  expel  passenger  from  street  car,  who  presented  a  trans- 
fer which  was  defective  throjugh  no  fault  of  his.  Georgia  Ry. 
&  Electric  Co.  v.  Baker  (Ga.).  789. 

Degree  of  Care. 

Care  required  of  carrier  to  protect  its  passengers  from  employees, 
passengers  and  strangers.  St.'  Louis,  etc.,  Ry.  Co.  v.  Hatch 
(Tenn.),  782. 

Evidence  that  a  railroad  furnished  its  road,  ran  its  trains,  and 
inspected  its  trestles  in  the  manner  which  is  generally  believed 
to  be  safe  and  prudent  should  go  to  the  jury  on  the  question 
of  due  care.    Nickles  v.  Seaboard  Air  Line  Ry.  (S.  Car.),  755. 

In  action  by  passenger  for  injuries  sustained  by  the  alleged  neg- 
ligence of  a  carrier,  the  Federal  Circuit  Court  of  Appeals  is 
governed  by  the  law  as  declared  by  the  United  States  Supreme 
Court  with  reference  to  the  measure  of  care  required  of  the 
carrier.     Southern  Pac.  Co.  v.  Cav'n  (C.  C.  A.),  803. 

Instruction  requiring  higher  degree  from  street  railways  than 
steam  railroads,  and  stating  that  carrier's  duty  was  not  dis- 
charged until  it  had  set  passenger  down  safely,  etc.,  was  not 
commendable  in  its  opening  statement,  but  was  not  erroneous. 
Wabash  River  Traction  Co.  v.  Baker  (Ind.),  493. 

Railroad    company,    though  not    an  insurer  of  the    lives  of   its 

passengers,   is   liable   for   injuries   to   a   passenger   by   unsound 

timber  in  a  trestle  or  by  anv  other  defect  therein.     Nickles  v. 

Seaboard  Air  Line  Ry.  (S.  Car.).  755. 

Duty   of  carrier   to  protect   passenger  from   indignities,  as   against 

a  fellow  passenger.     Franklin  v.  Atlanta,  etc.,  Ry.  Co.  (S.  Car.), 

563. 
Duty  to  give  passenger  time  to  alight.     Baltimore  &  O.  S,  W.  R. 

Co.  V.  Mullen  (III),  6. 
Duty  to  helpless  passenger  without   attendant.     Illinois   Cent.   R. 

Co.  V.  Allen  (Ky.),  49. 
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In  order  to  justify  ejection  and  arrest  of  passenger  for  violation 
of  separate  coach  law,  the  carrier  must  have  itself  complied 
with  the  law.  Waldauer  v.  Vicksburg  Ry.  &  Light  Co.  (Miss.), 
504. 

Invalid  ticket  and  refusal  to  pay  fare,  conductor  not  guilty  of  a 
tort  in  expelling  passenger  without  using  unnecessary  force. 
Southern  Ry.  Co.  v.  Hawkins  (Ky.),  21. 

No  fatal  variance  where  petition  alleged  purchase  of  ticket  and 
wrongful  and  willful  ejection  of  passenger,  and  proof  showed 
the  ticket  had  been  so  punched,  through  negligence  of  ticket 
agent  or  of  a  prior  conductor,  as  to  render  it  valueless  for  use 
at  time  plaintiff  was  ejected.  Southern  Ry.  Co.  v.  Hawkins 
(Ky.),  21. 

Passenger,  ejected  from  car  for  refusing  to  pay  fare  other  than 
by  certain  transfer  ticket,  could  recover  damages  for  the  tort, 
and  should  not  be  restricted  to  damages  for  breach  of  the 
contract  to  carry  him.  Cleveland  City  Ry.  Co.  v.  Conner 
(Ohio),  649. 

Threat  by  conductor  of  second  car  to  expel  a  passenger  on  ac- 
count of  a  mistake  in  the  transfer  slips  is  a  legal  wrong, 
giving  the  passenger  a  right  of  action  against  the  company, 
though  there  is  nothing  insulting  in  the  words  or  manner  of 
the  conductor.  Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.), 
789. 

Evidence. 

Dangerous  speed  of  train  alleged,  evidence  of  condition  of  cars 
after  collision  was  admissible.  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson  (111.),  37. 

Declarations  of  fellow  passengers  of  ejected  passenger,  that  he 
was  a  "beat  and  bum,"  made  as  he  walked  out  of  car  behind 
conductor,  were  incompetent.  Southern  Ry.  Co.  in  Kentucky 
V.  Hawkins  (Ky.),  21. 

Evidence  as  to  effect  of  collision  on  the  other  passengers  was 
immaterial.     Abel  v.  Northampton  Traction   Co.   (Pa.),  80. 

Exclusion  of  evidence  proving  statement  made  by  motorman  was 
immaterial,  as  there  was  failure  to  show  violation  of  any 
duty  owed  by  the  street  railway  cpmpany  to  the  passenger. 
McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.),  641. 

Failure  of  plaintiff  to  make  a  statement  before  he  was  put  off 
car,  effect  of.    Cleveland  City  Ry.  Co.  v.  Conner  (Ohio),  649. 

Injured  passenger's  uncorroborated  testimony  was  sufficient  to 
sustain  verdict  in  her  favor.  Illinois  Cent.  R.  Co.  v.  Colly 
(Ky.),  251. 

Of  custom  to  permit  passengers  of  both  races  to  occupy  the 
back  platform  of  defendants'  street  cars,  in  action  for  causing 
passenger's  arrest  for  violation  of  separate  coach  law.  Wal- 
dauer V.  Vicksburg  Ry.  &  Light  Co.  (Miss.),  504. 

Proof  of  certain  statement  of  motorman  was  admissible  in  suo- 
port  of  passenger's*  claim  that  he  was  thrown  off  by  the  negli- 
gent jerk  of  the  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  641. 

Proof  of  rule  to  prevent  passengers  from  riding  on  front  plat- 
form of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  641. 

Witness,    in    action    for    death    of    passenger,    in    describing    the 

wreck,  may  state  what  injuries  he  received,  and  that  another 

train  ran  into  the  wreck.     Nickles  v.   Seaboard  *Air   Line   Ry. 

(S.  Car.),  755. 

Indignities  received  by  a  passen$?er  from   outsiders,   sufficiency  of 

evidence.     St.  J/Ouis,  etc.,  Py.  Co.  v.  Hatch   (Tenn.).  782. 
In  respect  to  failure  to  provide  a  platform  in  the  street,  and   in 
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running  the  car  beyond  the  usual  place,  the  complaint  showed 
no  cause  of  action,  but  the  remaining  allegations  constituted  a 
showing  of  negligence,  in  an  action  for  injury  to  a  street  car 
passenger,  caused  by  alleged  failure  to  provide  a  suitable  place 
to  alight.     Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Insufficiency  of  evidence  to  prove  actionable  negligence  where 
person,  who  had  told  the  conductor,  in  a  saloon,  that  he  intended 
to  travel  on  his  train,  was  injured  while  attempting  to  board  it 
after  it  had  started,  and  claimed  that  accident  was  caused  by 
jerk  of  car.     Southern  Ry.  Co.  v.  Johnson  (Ala.),  58. 

Invitation  to  passengers  to  alight,  sufficiency  of.  Tilden  v.  Rhode 
Island  Co.   (R.  I.),  809. 

Joint  liability  of  carriers  where  passenger  of  one  of  them  is  injured 
by  reason  of  collision  between  their  respective  cars.  Louisville 
Ry.  Co.  V.  Blum  (Ky.),  44. 

Limiting'  Liability. 

Where  evidence  showed'  that  husband  of  plaintiff's  intestate 
agreed  to  go  to  a  certain  point  to  testify  for  s^  railroad  com- 
pany, on  condition  that  it  furnished  transportation  for  his  wife, 
if  the  pass  was  issued  for  a  consideration,  the  company  is  not 
relieved  of  liability  for  negligent  killing  of  the  wife  by  the  stip- 
ulation on  the  pass  to  that  effect.  Nickles  v.  Seaboard  Air 
Line  Ry.  (S.  Car.),  755. 

Main-track  switch  not  locked  or  guarded,  question  for  jury, 
whether  actionable  negligence.  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson   (111.),  37. 

Negligence  of  street  railway,  in  not  making  adequate  provisions 
by  way  of  barriers  and  policemen  to  guard  crowded  platform  near 
tracks,  at  carriers  amusement  park,  was  question  for  jury.  Cou- 
sineau  v.  Muskegon,  T.  &  L.  Co.   (Mich.),  659. 

Notice  to  street  car  conductor  of  passenger's  desire  to  alight,  suffi- 
ciency.    Joyce  V.  Los  Angeles  Ry.  Co.  (Cal.),  66. 

Passenger  riding  in  vestibule,  jostled  by  porter  and  caused  to  fall 
off  train,  carrier  liable.  Chicago,  etc.,  Ry.  Co.  v.  Ferguson 
(Kan.),  684. 

Passenger  thrown  to  floor  of  car  by  sudden  jar,  error  in  instruc- 
tion, in  failing  to  require  finding  of  negligence  in  unnecessary  and 
violent  striking  of  the  car  as  alleged,  was  cured  by  another  in- 
struction.    Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  251. 

Passenger  thrown  to  floor  of  car  by  sudden  jar,  instruction  author- 
izing a  finding  for  defendant  if  the  coupling  was  made  in  a  way 
that  was  customary  and  incidental  to  railroading,  without  defin- 
ing the  degree  of  care  with  which  it  should  have  been  done,  was 
too  favorable  to  defendant.  Illinois  Cent.  R.  Co.  v.  Colly  (Ky.), 
251. 

Passenger  thrown  to  floor  of  car  'by  sudden  jar,  plaintiflF's  uncor- 
roborated testimony  required  denial  of  peremptory  instruction 
for  defendant.     Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  251. 

Presumption  of  Negligence. 

Southern  Pac.  Co.  v,  Cavin  (C.  C.  A.),  803. 

Collision  between  trains,  evidence  of  warranted  recovery  for  in- 
juries to  passenger,  in  absence  of  evidence  of  contributory 
negligence.     Elgin,  A.  &  S.  Traction  Co.  v.  Wilson  (III),  37. 

Derailment  causing  injury  to  passenger.  Illinois  Cent.  R.  Co.  v. 
Porter   (Tenn.),  686. 

Injury  to  alighting  passenger.  Tilden  v.  Rhode  Island  Co.  (R 
I.),  809. 

Passenger  riding  on  running  board  from  necessity  killed  by  col- 
lision with  another  street  car.  Abel  v.  Northampton  Traction 
Co.   (Pa.),  80. 

Prima  facie  case  of  negligence  where  street  car  passenger  was 
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injured  by  reason  of  sudden  movement  of  C2^r  while  she  was  in 
act  of  alighting.    Joyce  v.  Los  Angeles  Ry.  Co.  (Cal.),  66. 
Right  to  rebut.     Illinois  Cent.  R.  Co.  v.  Porter  (Tcnn.),  686. 

Question  of  carrier's  negligence  was  for  the  jury,  in  absence  of 
proof  of  rules  relating  to  passengers  riding  on  the  platforms,  in 
action  for  injuries  sustained  by  passenger  in  attempting  to  alight 
from  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
641. 

Right  to  refuse  to  accept  blind  man  2(s  passenger.  Illinois  Cent. 
R.  Co.  V.  Allen  (Ky.),  49. 

Separate  coach  law,  what  is  sufficient  compliance  with.  Waldauer 
V.  Vicksburg  Ry.  &  Light  Co.  (Miss.),  504. 

Speed  of  street,  duty  to  regulate  where  passengers  are  compelled 
to  ride  on  car  platform.  Alton  Li^ht  &  Traction  Co.  v.  Oliver 
(111),  33. 

Speed  of  train  as  negligence.  Illinois  Cent.  R.  Co.  v.  Porter 
(Tenn.),  686. 

Sufficiency  of  evidence  of  negligence  where  derailment  of  train 
caused  injury  to  passenger.  Illinois  Cent.  R.  Co.  v.  Porter 
(Tenn.),  686. 

Sufficiency  of  evidence  that  car  was  operated  by  defendant.  Indi- 
ana Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Sufficiency  of  petition,  under  Mo.  Rev.  St.  1899,  §  2864,  in  action 
for  death  of  passenger,  it  not  having  been  essential  to  allege  the  ' 
particular  ads  of  ajiy  particular  servant  or  employee  which  oc- 
casioned the  collision.    Anderson  v.  Missouri  Pac.  Ry.  Co.  (Mo.), 
696. 

Switch,  not  locked  or  guarded,  thrown  by  third  person,  liability  of 
carrier  for  injury  to  passenger.  Elgin,  A.  &  S.  Traction  Co.  v. 
Wilson   (111.),  37. 

Tort  of  third  person  causing  injury  to  passenger,  carrier  not  relieved 
from  liability  for  its  failure  to  use  due  care  to  prevent  such  per- 
son from  having  opportunity  to  commit  act.  Elgin,  A.  &  S. 
Traction   Co.  v.  Wilson  (111.),  37. 

Vestibule  doors,  sufficiency  of  evidence  of  negligence  in  leaving 
them  open.     Cirandall  v.  Minneapolis,  etc.,  Ry.  Co.   (Minn.),  478. 

Waiver  by  conductor  of  contract  provision  requiring  shipper  of 
stock  to  ride  in  caboose,  what  must  be  shown  to  establish,  in 
absence  of  evidence  of  express  authority  on  part  of  conductor. 
Illinois  Cent.  R.*  Co.  v.  Jennings  (111.),  15. 

Waiver  of  provision  of  contract  requiring  shipper  to  ride  in  ca- 
boose, question  for  jury  whether  conductor's  invitation  to  ride 
on  engine  was.    Illinois  Cent.  R.  Co.  v.  Jennings  (111.),  15. 

Waiver  of  rule  to  prevent  passengers  from  riding  on  front  platform 
of  street  car.  McDonough  v.  Boston  Elevated  Ry.  Co.  (Mass.), 
641. 

When  it  is  not  negligence  to  open  side  door  and  floor  door  of  ves- 
tibuled  coach,  and  leave  them  open  till  station  is  reached.  Union 
Pac.  R.  Co.  V.  Brown  (Kan.),  448. 

Where  the  employees  of  a  railway  and  a  sleeping  car  company 
have  been  negligent  in  leaving  the  car  for  a  long  period,  and  in 
failing  to  answer  bells,  they  cannot  escape  liability  for  indig- 
nities to  passengers,  on  the  ground  that  there  was  no  reason  for 
supposing  that  any  such  wrong  would  be  committed.  St.  Louis, 
etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  782. 

Who  Are  Passengers. 

Court  properly  confined  plaintiflF*s  recovery  to  section  2864  Mo. 
Rev.  St.  1899,  as  the  deceased  brakeman,  for  whose  death  the 
action  was  brought,  was  ^  servant  engaged  with  others  in  op- 
erating and  managing  the  train.  Anderson  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  696. 

If  a  mistake  is  made  by  the  conductor  of  the  first  car  issuing  a 
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transfer,  and  the  passenger  presents  the  transfer  to  the  con- 
ductor of  the  second  car  and  gives  a  reasonable  explanation 
of  the  mistake  of  the  conductor  of  the  first  car,  the  conductor 
of  the  second  must  at  his  peril  determine  whether  the  passenger 
is  entitled  to  ride  upon  the  transfer,  notwithstanding  it  does  not 
upon  its  face  show  such  right.  Georgia  Ry.  &  Electric  Co.  v. 
Baker  (Ga.),  789. 

Instruction  sufficiently  required  the  jury  to  find  that  deceased 
was  a  passenger  at  the  time  of  the  accident.  Anderson  v, 
Missouri  Pac.  Ry.  Co.  (Mo.),  696. 

It  was  not  essential,  in  order  to  authorize  the  submission  of  the 
case  to  the  jury,  to  show  by  positive  or  direct  evidence  that 
deceased  was  a  passenger  at  the  time  of  the  collision,  or  that 
it  was  his  purpose  to  continue  his  journey.  Anderson  v.  Mis- 
souri Pac.  Ry.  Co.  (Mo.),  696. 

Mail  clerk.     Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.),  803. 

One  riding  on  ticket  procured  at  reduced  rate  by  false  represen- 
tation to  the  effect  that  she  was  a  student  at  a  certain  school 
was  not  a  passenger.  Fitzmaurice  v.  New  York,  X.  H.  &  H.  R. 
R.  (Mass.),  635. 

Passenger  who  has  purchased  ticket  to  certain  point,  but  who, 
on  reaching  such  point,  decides  to  go  further,  need  not,  in 
order  to  preserve  his  protection  as  a  passenger,  alight  from  the 
train  and  then  re-enter,  nor  expressly  notify  the  conductor  of 
his  purpose  to  continue  his  journey.  Ande'rson  v,  Missouri 
Pac.  Ry.  Co.   (Mo.),  696. 

Person  injured  while  attempting  to  board  moving  train.  South- 
ern Ry.  Co.  V.  Johnson  (Ala.),  58. 

Railway  postal  clerks.  Illinois  Cent.  R.  Co.  v.  Porter  (Tenn.), 
686. 

Right  to  ride  on  street  car  to  which  passenger  had  been  trans- 
ferred was  in  no  sense  a  gratuity.  Georgia  Ry.  &  Electric  Co. 
V.  Baker  (Ga.),  789. 

Shipper  of  stock  required  to  ride  in  caboose.  Illinois  Cent.  R. 
Co.  V.  Jennings  (111.),  15. 

Where  deceased,  at  the  time  of  a  collision,  was  in  the  coach  used 
by  defendant  railroad  for  the  purpose  of  transporting  passen- 
gers, his  residence  being  at  a  distant  point  where  his  family 
was,  and  the  train  having  started  to  carry  such  passengers  as 
were  on  to  other  points  of  destination  along  its  line,  the  pre- 
sumption was  that  deceased  was  lawfully  in  the  coach.  Ander- 
son V.  Missouri  Pac.  Ry.  Co.  (Mo.),  696. 

CHILDREN. 

Sec  NEGLIGENCE. 

Burden  of  proving  exercise  of  proper  care  by  motorman  to  avoid 
injuring  child  seen  near  track.  Jacksonville  Electric  Co.  v,  Adams 
(Fla.),  295. 

Care  required  of  motorman  to  prevent  injury  to  child  seen  near 
track.     Jacksonville  Electric  Co.  v.  Adams   (Fla.),  295. 

Care  required  of  person  stacking  building  material  in  street  to  pre- 
vent stack  from  being  dangerous  to  children.  Louisville  Ry.  Co. 
V.  Esselman   (Ky.),  627. 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises, 
certain  instruction  as  to  defendant's  duties  and  rights  with  re- 
spect to  storing  and  keeping  powder  was  proper.  Chambers  v. 
Milner  Coal  &  Ry.  Co.  (Ala.),  277. 

Child  injured  by  reason  of  its  own  act  in  setting  fire  to  powder, 
while  trespassing  in  a  secluded  part  of  defendant's  premises,  no 
recovery  on  ground  of  willful,  wanton,  or  reckless  conduct. 
Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 
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Contributory  Negligence. 

Act  of  ten-year-old  child,  in  crossing  track  in  front  of  street  car, 
could  hardly  be  regarded  otherwise  than  a  result  of  a  sudden, 
unthinking  impulse,  or  of  a  reckless  daring.  Colomb  v.  Port- 
land &  B.  St.  Ry.  (Me.),  293. 

Care  required  of  child  for  its  own  protection.  Louisville  Ry. 
Co.  V.  Esselman  (Ky.),  627. 

Care  required  of  child,  for  its  own  protection,  while  playing  on 
building  material  stacked  in  street.  Louisville  Ry.  Co.  v.  Es- 
selman  (Ky.),  627. 

Care  required  of  infant  for  its  own  safety.  Colomb  v.  Portland 
&  B.  St.  Ry.  (Me.),  293. 

•Child  between  7  and  14  years  of  age  is  prima  facie  incapable  of 
exercising  judgment.  Birmingham  Ry.,  L.  &  P.  Co.  v.  Jones 
(Ala.),  568. 

Instruction,  in  action  for  death  of  ten-year-old  child,  that,  if  the 
jury  believe  he  was  of  sufficient  intelligence  to  know  the  dan- 
ger, verdict  should  be  for  defendant,  was  proper,  where,  had 
an  adult  acted  as  he  did,  he  would  have  been  guilty  of  con- 
tributory negligence.  Chambers  v.  Milner  Coal  &  Ry.  Co» 
(Ala.),   277.- 

Mere  capacity  of  child  un<ler  14  years  of  age  to  know  danger  is. 
not  necessarily  sufficient  to  make  him  guilty  of  contributory 
(negligence  in  doing  a  thing  which  would  be  negligence  in  an 
adult.     Birmingham  Ry.,  L.  &  P.  Co.  v.  Jones  (Ala.),  568. 

Negligence  of  parents,  in  permitting  four-year-old  boy  to  go- 
alone  upon  streets,  was  not  imputable  to  him.  Jacksonville 
Electric  Co.  v.  Adams   (Fla.),  295. 

Overruling  of  demurrers  to  pleas  of  contributor;y  negligence,  in 
an  action  for  death  of  child,  was  harmless,  plaintiff  having  got 
the  benefit  of  the  principle  claimed  as  to  necessity  of  pleading 
and  proving  requisite  intelligence  of  the  child  in  the  charge. 
Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 

Damages. 

In  action  by  father  as  next  friend  for  personal  injuries  to  his. 
child,  an  instruction  siuthorizing  verdict  for  permanent  impair- 
ment of  the  child's  earning  capacity  and  for  medical  attendance 
is  not  erroneous,  the  father  being  estopped  thereby  from  assert- 
ing a  claim  for  loss  of  services  during  the  infancy  of  the  child 
and  for    medical    expenses.     Louisville  Ry.    Co.    v.    Esselman 
(Ky.),  627. 
Parents  of  infants  are  not  entitled  to  recover  damages  for  men- 
tal pain  and  anguish  occasioned  by  the  mutilation  of  the  dead 
bodv  of  such  infant.     Long  v.    Chicago,  R.   L  &  P.    Ry.  Co. 
(Okl.),  589. 
Demurrers   to  pleas   setting  up   contributory   neelififence.   in   action 
by  an  administratrix  for  death  of  child,  on  the  ground  that  they 
do  not  aver  that   "plaintiflF"   had   sufficient   discretion,   are   pron- 
erly  overruled.     Chambers  v.  Milner  Coal  &  Ry.  Co.  (Ala.),  277. 
Liability  for  injury  to  chiW  sustained  on  attractive  and  dangerous 

premises.  Louisville  Ry.  Co.  v.  Esselman  (Ky.),  627. 
Ordinances  of  *city,  permitting  an  owner  engaged  in  constructing 
a  building  to  appropriate  a  part  of  the  adjacent  street  for  the 
storage  of  materials,  does  not  relieve  the  owner  from  the  exer- 
cise of  such  ordinary  care  in  placing  the  material  as  may  be  re- 
quired by  a  due  regard  for  the  safety  of  children  in  the  habit  of 
playing  in  the  street.  Louisville  Rv.  Co.  v.  E'^selman  (Ky.\  627. 
Verdict  tor  person  constructing  building,  and  stacking  iron  beams 
in  street,  in  action  for  injuries  to  child,  was  properly  set  aside 
as  against  the  evidence.  Louisville  Ry.  Co.  v.  Esselman  (Ky.)» 
627. 
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Sec  STREET   RAILWAYS. 

COMMON  CARRIERS. 

See  CARRIERS. 

Act   of    God   which   will   excuse    a   common   carrier,    definition   of. 

Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr.  Ct.),  679. 
A  railroad  company,  acting  as  a  common  carrier,  is  bound  to  serve 

all  the  members  of  the  public  alike  who  apply  for  service  under 

like  conditions.     State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  710. 
Care  required  of.     Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr. 

Ct.),  679. 
Definition  of  common  carrier.    Carpenter  v.  Baltimore  &  O.  R.  Co. 

(Del.  Supr.  Ct.),  679. 

Limiting  Liability. 

Agreed  valuation,  in  consideration  of  reduced  rate,  validity  of 
contract.     Missouri,  etc.,  Ry.  Co.  v.  Patrick  (C.  C.  A.),  483. 

Negligence  of  shipper  and  natural  wear  and  tear,  carrier  not  re- 
sponsible for.  Carpenter  v.  Baltimore  &  O.  R.  Co.  (Del.  Supr. 
Ct.).  679. 

Termination  of  liability  of  common  carrier.  Bowdon  v.  Atlantic 
Coast  Line  Ry.  Co.  (Ala.),  735. 

Where  a  railroad  company,  acting  as  a  common  carrier,  voluntarily 
engages  in  transporting  and  delivering  between  stations  on  its 
line  of  road  the  poles,  wires,  etc.,  of  one  telegraph  company,  it 
may  be  compelled  by  mandamus  to  perform  a  similar  service  for 
another  telegraph  company,  nor  is  the  duty  of  the  common  car- 
rier affected  by  reason  of  the  service  being  performed  under  a 
contract.    State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.i,  710. 

COMPROMISE. 

See  DAMAGES. 

CONCURRENT  NEGLIGENCE. 

See  FELLOW  SERVANTS. 

CONDEMNATION  PROCEEDINGS. 

See  EMINENT  DOMAIN. 

CONNECTING  CARRIERS. 

See  BAGGAGE. 

Failure  of  delivering  carrier  to  have  a  waybill  for  the  freight 
furnished  no  ground  for  such  carrier's  refusal  to  deliver  the 
goods  to  the  owner  and  consignee  after  arrival.  Bowdon  v. 
Atlantic  Coast  Line  Ry.  Co.  (Ala.),  735. 

Goods  received  for  carriage  by  a  railroad  from  a  connecting  line 
are,  in  the  absence  of  a  statement  to  the  contrary  in  the  receipt 
for  the  "oods,  presumed  to  have  been  received  as  **in  good 
order,"  but  this  presumption  may  be  rebutted  by  proof  that  no 
receipt  was  given,  and  that  they  were  not  in  good  order  when 
received.     Southern  Ry.  Co.  v.  Waters  &  Co.  (Ga.),  480. 

Liability  of  each  company  for  injury  to  freight.  Southern  Ry.  Co. 
V.  Waters  &  Co.  (Ga.),  480. 

Limiting  Liability. 

As  the  evidence  upon  which  plaint jff  relied  for  a  recovery  dis- 
closed that  under  the  special  contract  the  Kability  of  eacli  of 
the  connecting  carriers  was  limited  to  loss  or  damage  occurring 
on  its  own  line,  and  also  that  the  delay  which  caused  the  loss 
occurred  before  the  shipment  was  turned  over  to  the  carrier, 
a  nonsuit  was  properly  granted.  Bell  Bros.  v.  Western  &  A 
R.  Co.  (Ga.),  751. 
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Misrepresentations  of  carriers'  station  agent  to  prospective  pas- 
senger as  to  the  best  route  to  her  destination  did  not  render 
carrier  liable  for  certain  delays  on  connecting  railroads.  St. 
Louis,  etc.,   R.    Co.  v.   White   (Tex.),   796. 

Presumption  arising  from  receipt  stating  that  goods  were  "in  good 
order,"  and  presumption  arising  from  failure  to  state  the  con- 
dition of  the  goods,  railroad  company  receiving  goods  from  a 
connecting  line  may  protect  itself  by  a  receipt  setting  forth  ex- 
emption as  to  the  condition  of  the  goods.  Southern  Ry.  Co.  v. 
Waters  &  Co.  (Ga.),  480. 

When  carriers  must  settle  among  themselves  the  question  of  ulti- 
mate liability  for  injury  to  freight.  Southern  Ry.  Co.  v.  Waters 
&  Co.  (Ga.).  480. 

Where  a  railroad  company  receives  from  anpther  railroad  goods 
to  be  transported,  and  receipts  for  them  as  "in  good  order,"  such 
company  is  concluded  by  the  receipt  from  setting  up,  as  against 
the  consignee,  that  the  goods  were  not  in  good  order  when  re- 
ceived.    Southern  Ry.  Co.  v.  Waters  &  Co.  (Ga.),  480. 

CONSTITUTIONAL  LAW. 

See  EMPLOYERS'  LIABILITY  ACTS;  STREET  RAILWAYS; 
TAXATION. 

A  certain  construction  of  a  contract  of  shipment  did  not  deny  de- 
fendant carrier  equal  protection  of  the  laws  of  the  United  States, 
etc.,  so  as  to  give  the  Supreme  Court  jurisdiction  of  an*  appeal 
in  an  action  for  damages  to  freight.  Phoenix  Powder  Mfg.  Co. 
V,  \yabash  R.  Co.  (Mo.).  487. 

Constitutionality  of  penal  statute  requiring  railroad  to  provide 
pure  drinking  water  for  passengers.  Southern  Ry.  Co.  v.  State 
(Ga.),  475. 

In  so  far  as  the  Legislature  has  undertaken  to  inflict  upon  violators 
of  Ga.  Pen.  Code,  1895,  §  522,  requiring  railroads  to  furnish  pure 
drinking  water  for  passengers,  punishment  other  than  fine,  its 
punitive  clause  is  inoperative,  because  incapable  of  enforcement. 
Southern  Ry.  Co.  v.  State  (Ga.),  475. 

Ordinance  requiring  fenders  on  street  cars  was  void  for  nonuni- 
formity  an-d  as  discriminating  in  favor  of  some  manufacturers  of 
fenders.    City  of  Elkhart  v.  Murray  (Ind.),  94. 

CONTRACTORS. 

See  INDEPENDENT  CONTRACTORS. 

CONTRACTS. 

See  DAMAGES. 

CONTRIBUTORY  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CHILDREN;  FIRES 
SET  BY  LOCOMOTIVES;  FRIGHTENING  TEAMS;  MAS- 
TER AND  SERVANT;  NEGLIGENCE;  RAILROADS  IN 
STREETS;  STOCK,  INJURIES  TO;  STREET  RAILWAYS. 

Burden  of  proof.  Hickey  v.  Rio  Grande  Western  Ry.  Co.  (Utah), 
318. 

Evidence. 

Habit  of  driving  with  loose  rein  was  inadmissible  as  not  within 
the  issue,  on  question  of  contributory  negligence  of  another  oc- 
cupant of  vehicle.  Bresee  v.  Los  Angeles  Traction  Co.  (Cal.), 
537. 

Habits  of  driver  of  vehicle  with  respect  to  dangers  arising  from 
collisions  with  cars,  admissibility  on  question  of  contributory 
negligence  of  person  he  was  driving.  Bresee  v.  Los  Angeles 
Traction  Co.  (Cal.),  537. 
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In  action  for  personal  injuries  to  plaintiff  while  riding  on  a  pung 
near  a  railroad  track,  he  is  not  entitled  to  recover,  if  either  his 
own  negligence  or  that  of  the  driver  of  the  pung  contributed  to 
the  happening  of  the  accident.  Kane  v.  Boston  Elevated  Ry.  Co. 
(Mass.),  681. 

Influence  of  fear,  instruction  was  erroneous,  as  plaintifFs  conduct 
was  to  be  judged  by  what  men  of  ordinary  prudence  would 
have  done.    Alabama  Great  Southern  R.  Co.  v.  Fulton  (Ala.),  311. 

Want  of  plea  of  contributory  negligence  does  not  preclude  the 
court  from  awarding  a  nonsuit,  where  plaintiff's  evidence  so 
conclusively  shows  contributory  negligence  that  the  court  would 
grant  a  new  trial  in  case  of  verdict  in  favor  of  plaintiff.  Brown 
V.  Oregon  R.  &  Navigation  Co.  (Wash.),  595. 

CONVERSION. 

See  CARRIERS  OF  LIVE  STOCK. 

CORPORATIONS. 

See  MONOPOLIES;  RAILROADS. 

COUPLING  CARS. 

See  MASTER  AND  SERVANT. 

CRIMINAL  LAW. 

See  BILLS  OF  LADING;  RAILROADS. 

CROSSINGS. 

See  ANIMALS;  FEDERAL  JURISDICTION. 

Collision  with  team,  fact  that  the  car  was  an  extra,  running  14 
seconds  behind  a  regular,  at  such  a  speed  that,  while  it  was 
going  the  distance  between  the  cars,  the  team,  going  at  a  rapid 
walk,  went  130  feet,  does  not  show  negligence.  Hattpher  v. 
McDermot  (Md.),  533. 

Contributory  Negligence. 

Person   hearing  no   train,   because   of   failure   to   give   statutory 

crossinqr  signals,  and  seeing  none,  because  of  intervening  woods, 

was  not  guilty  of  negligence  in  assuming  that  no  train  was 

near  and  driving  on  the  track.     Dougherty  v.  Chicago,  M.  & 

St.  P.  Ry.  Co.  (S.  Dak.),  288. 

Prima   facie  case   from   proof   of   killing  by   defendant's   train,   at 

crossing,  of  plaintiff's  horse;  and  burden  of  proof  is  not  shifted 

to  plaintiff  by  introduction  of  evidence  by  defendant,  though  it, 

by  ovjercoming  his   prima  facie   case,   may   require  him  to  give 

further  evidence.     Dougherty  v,  Chicago,  M.  &  St.   P.   Ry.  Co. 

(S.  Dak.),  288. 

Signals. 

Act  of  engineer  in  running  train  over  public  road  crossing,  in 
violation  of  the  requirements  of  the  blow-post  law,  a  mis- 
feasance which  renders  him  individually  liable  to  persons  in- 
jured as  a  result  of  such  conduct.  Southern  Ry.  Co.  v.  Grizzle 
(Ga.),  451.  . 

Error  to  allow  member  of  deceased's  gang  to  testify  in  action  for 
death  of  trackman  that  they  relied  on  railroad's  custom  to 
give  signals  to  warn  them  of  approach  of  trains,  when  repair- 
ing track.    Norfolk  &  W.  Ry.  Co.  v,  Gesswine  (C.  C.  A.),  553. 

Finding  that  collision  with  team  was  caused  by  failure  to  give 
statutory  crossing  signals,  rendering  railroad  liable,  in  absence 
of  contributory  negligence,  was  warranted  by  the  evidence. 
Dougherty  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (S.  Dak.),  288. 

Positive    and    negative    testimony    as    to    whether    signals    were 
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Riven,  comparative  weight  of.  Ives  v,  Wisconsin  Cent.  Ry. 
Co.  (Wis.),  393. 

Refusal  to  admit  testimony  as  to  how  far  signals  could  be  heard 
was  immaterial,  where  there  was  conclusive  evidence  that  they 
were  given.    Ives  v.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  393. 

Statutory  signals  were  not  for  the  protection  of  trackman. 
Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  553. 

Testimony  of  persons  in  wagon  struck  by  car,  that  they  did  not 
hear  the  gong  sounded  is  not  evidence  to  go  to  the  jury  on  the 
question  of  negligence,  as  a  whistle  might  have  been  sounded. 
Hattcher  v.  McDermot  (Md.),  533. 

Where  14  witnesses  testified  that  signals  were  given,  and  9  testi- 
fied that  they  did  not  hear  any  signals,  the  fact  that  the  duty 
to  give  signals  was  performed  was  conclusively  established. 
Keiser  v.  Lehigh  Valley  R.  Co.  (Pa.),  303. 

Speed. 

Act  of  engineer  in  running  train  over  public  road  crossing  in 
violation  of  the  requirements  of  the  blowpost  law  is  a  mis- 
feasance, which  renders  him  individually  liable  to  persons  in- 
jured as  a  result  of  such  conduct.  Southern  Ry.  Co.  v.  Grizzle 
(Ga.).  451. 

Running  passenger  train  in  the  nighttime  over  a  country  cross- 
ing at  the  rate  of  35  miles  an  hour  is  not  negligence.  Keiser 
V.  Lehigh  Valley  R.  Co.  (Pa.),  303. 

Stop,  Look,  and  Listen. 

Contributory  negligence  of  driver  of  team  struck  by  car,  in  not 
stopping  again  before  driving  on  the  track,  precluded  recovery. 
Hattcher  v.  McDermot  (Md.),  533. 

Duty  to  look  before   driving  on   street   railway  tracks.     Timler 
V.  Philadelphia  Rapid  Transit  Co.  (Pa.),  500. 
That  passenger  train  is  running  25  minutes  behind  schedule  time 

does    not    show    negligence.      Keiser   v.    Lehigh    Valley    R.    Co. 

(Pa.),  303. 

CUSTOM  AND  USAGE. 

See  NEGLIGENCE. 

DAMAGES. 

See  BAGGAGE;  CARRIERS  OF  LIVE  STOCK;  CARRIERS 
OF  PASSENGERS;  CHILDREN;  DEATH  BY  WRONG- 
FUL ACT;  FEDERAL  COURTS;  PERSONAL  INJURIES; 
RIGHT  OF  WAY;  STREET  RAILWAYS;  TRESPASSERS; 
TRIAL. 

Evidence. 

Evidence  that  during  negotiations  for  a  'settlement  plaintiff  fixed 

the   amount   of   her   damages    at   $500,    instead    of   $2,000,    the- 

amount   sued  "for,  was   inadmissible.     Illinois   Cent.    R.   Co.  v. 

Colly  (Ky.),  251. 

One  seeking  to  recover  special  damages  for  breach  of  a  contract 

must  show  that  such  damages  were  within  the  contemplation  of 

both  parties  to  the  contract.     Illinois   Cent.   R.   Co.  v.  Johnson 

&  Fleming  (Tenn.),  727. 
Whether  there  is  any  evidence  in  a  given  case  to  justify  assessment 

of  exemplary  damages  is  question  for  the  court.     Southern  Ry. 

Co.  in  Kentucky  v.  Hawkins  (Ky.),  21. 

DEATH  BY  WRONGFUL  ACT. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE. 

Burden  of  proving  negligence,  as  affected  by  existence  of  pre- 
sumption of  due  care  on  part  of  deceased.  Powers  v.  Pere 
Marquette  R.  Co.  (Mich.),  559. 
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Contributory  neiarligence  is  no  defense  to  a  count  charf^itiR  the 
intentional  killing  of  a  person.  Birmingham  Ry.,  L.  &  P.  Co.  v. 
Jones  (Ala.),  568. 

Damages. 

Where,  in  action  for  death  of  plaintifFs  husband,  there  was  evi- 
dence that  his  earning  capacity  was  small,  it  was  not  error  to 
admit  evidence  that  his  father  had  been  in  the  habit  of  assist- 
ing his  wife.     Abel  v.  Northampton  Traction  Co.  (Pa,),  80. 

Evidence. 

Where,  in  an  action  by  an  administrator,  the  records  of  the  pro- 
bate court  granting  administration  have  been  admitted,  it  is 
not  proper  to  ask  the  administrator  on  cross-examination,  if 
he  has  been  sworn  in.  Nickles  v.  Seaboard  Air  Line  Ry. 
(S.  Car.),  755. 

Evidence  in  action  for  death  of  switchman  was  insufficient  to  sub- 
mit case  to  the  jury.  Powers  v.  Pere  Marquette  R.  Co.  (Mich.), 
559. 

Fact  that  wife,  suing  for  death  of  her  husband,  had  consulted  coun- 
sel as  to  matter  of  divorce,  was  no  defense.  Abel  v.  Northamp- 
ton Traction  Co.  (Pa.),  80. 

Right  of  action  depends  solely  on  the  statute  of  the  state  where 
the  wrongful  act  is  committed.     Coe  v.  Wainwright  (Iowa),  530. 

Under  Ala.  Code  1896,  §  27,  a  railroad,  when  sued  for  negligent 
death  of  engineer  from  defect  in  roadbed,  cannot  set  off  dam- 
ages to  its  cars  by  reason  of  decedent's  negligence.  Western  Ry. 
V.  Russell  (Ala.),  225. 

Where  court  can  see  testimony  from  which  a  probability  can  arise 
in  favor  of  plaintiff,  suing  for  death  negligently  inflicted,  the 
cause  should  be  submitted  to  the  jury.  Powers  v.  Pere  Mar- 
quette R.  Co.  (Mich.),  559. 

Where  resident  of  Iowa  suffered  wrongful  death  in  Illinois,  leaving 
a  widow  but  no  issue,  and  his  Iowa  administrator  settled  the 
railroad's  liability,  such  sum  was  distributable  to  decedents' 
widow  in  Iowa,  under  the  Illinois  law.  Coe  v.  Wainwright 
(Iowa),  530. 

DEDICATION. 

See  RAILROADS. 

DEGREE  OP  CARE. 

See  CARRIERS. 
DE  MINIMIS  NON  CURAT  LEX. 
See  PERSONAL  INJURIES. 

DISCRIMINATION. 

See  COMMON  CARRIERS. 

DOGS. 

See  ANIMALS. 

DRINKING  WATER. 

See  CONSTITUTIONAL  LAW. 

ELECTRIC  COMPANIES. 

See  NEGLIGENCE. 

EMINENT  DOMAIN. 

See  RIGHT  OF  WAY;   STREET  RAILWAYS. 

Damages. 

Market  value  of  other  property  is  not  the  criterion  for  ascertain- 
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injf  the  proper  compensation  where  the  land  sought  to  be 
condemned  is  a  portion  of  a  freight  terminal  of  a  railroad 
system.    Sanitary  Dist.  v.  Pittsburgh,  etc.,  Ry.  Co.  (111.),  145. 

Returns  of  the  property  for  taxation,  made  by  lessee  of  owner, 
were  not  conclusive  on  question  of  value.  Sanitary  Dist.  v. 
Pittsburgh,  etc.,  Ry.  Co.   (111.),  145. 

Where  land  sought  to  be  condemned  was  used  as  a  freight 
terminal,  evidence  of  extent  of  the  business  transacted  at  the 
terminal  station,  as  well  as  the  capacity  of  the  property  for 
extension  to  meet  increasing  demands  of  the  business,  is 
properly  admitted.  Sanitary  Dist.  v.  Pittsburgh,  etc.,  Ry.  Co. 
(III.),  145. 

Where  there  is  no  stipulation  as  to  when  possession  of  the  land 
shall  be  taken,  it  is  not  error  to  instruct  jury  that,  if  the  time 
taken  to  remove  a  portion  of  the  land  which  it  was  proposed  to 
remove  would  affect  the  amount  of  damages  to  the  remainder, 
they  should  estimate  the  same  on  the  basis  of  what  should  be 
the  ordinary  and  natural  consequences  to  the  strip,  and  the 
damages  resulting  therefrom.  Sanitary  Dist.  v.  Pittsburgh, 
etc.,  Ry.  Co.  (III.),  145. 

Evidence. 

Qualification  of  witnesses  to  testify  as  experts  as  to  the  value  of 
the  property,  in  proceeding  to  condemn  land  occupied  as  a 
railway  freight  terminal.  Sanitary  Dist.  v.  Pittsburgh,  etc., 
Ry.  Co.  (111.),  145. 

Petitioner  must  ascertain  title  to  the  land  before  commencing 
condemnation  proceedings,  and  name  owner  in  petition;  and,  if 
the  title  is  less  than  fee  simple,  it  should  be  so  stated.  Sanitary 
Dist.  V.  Pittsburgh,  etc.,  Ry.  Co.  (111.),  145. 

Record  in  condemnation  proceeding  must  show  some  issue  on  the 
question  to  justify  decision  as  to  title  to  the  land.  Sanitary 
Dist.  V.  Pittsburgh,  etc.,  Ry.  Co.  (111.),  145. 

Where  defendant's  residence  was  situated  on  the  corner  of  two 
streets,  he  was  not  entitled  to  compensation  from  the  condemn- 
ing road  because  the  other  road  was  compelled  to  stop  its  trains 
in  front  of  defendant's  residence,  and  to  give  signals  as  required 
by  the  statutes  in  relation  to  the  intersection  of  railroads.  Bracey 
V.  St.  Louis,  etc.,  R.  Co.  (Ark.),  827. 

EMPLOYERS'  LIABILITY  ACTS. 

See  LOGGING  RAILROADS. 

Constitutionality  of  Ohio  fellow  servant  act,  which  adopts  the 
superior  servant  limitation  of  the  fellow  servant  rule,  and  classi- 
fies certain  employees.    Kane  v.  Erie  R.  Co.  (C.  C.  A.),  233. 

Iowa  Code,  §  2071,  providing  that  railroads  shall  be  liable  for 
damages  sustained  by  employees  or  others  in  consequence  of  the 
neglect  of  employees  of  the  railroad,  and  that  no  contract  which 
restricts  such  liability  shall  be  legal  or  binding,  is  within  the 
legislative  power  to  enact,  and  is  not  an  unconstitutional  inter- 
ference with  the  liberty  of  contract.  Mumford  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.  (Iowa),  431. 

Limiting  Liability. 

Provision  in  contract  between  railroad  and  brakeman,  that,  in 
consideration  of  employment,  the  brakeman  agrees  to  give  the 
railroad  notice  of  personal  injuries  sustained  by  him  within 
thirty  days  after  receiving  them,  and  that  his  failure  to  give 
such  notice  shall  be  a  bar  to  an  action  therefor,  is  in  violation 
of  Iowa  Code,  §  2071.  Mumford  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  431. 
Railroad  cannot  evade  liability  under  the  Ohio  statute,  by  which 

the  superior  servant  limitation  of  the  fellow  servant  rule  is  made 
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a  law,  by  putting  a  dummy  in  nominal  charge  of  every  other 
employee  on  a  train.    Kane  v.  Erie  R.  Co.  (C.  C.  A.),  233. 

Under  North  Carolina  fellow  servant  act,  railroad  is  liable  for 
injuries  to  an  employee,  resulting  from  the  negligence  of  his 
helpers  engaged  in  shoveling  coal  from  a  car  into  a  tender. 
Fitzgerald  v.  Southern  Ry.  Co.  (N.  Car.),  368. 

Under  the  Ohio  fellow  servant  act,  which  divides  all  the  employees 
of  a  railroad  company,  with  respect  to  those  working  in  separate 
departments  constructively,  into  superiors  and  subordinates,  etc.» 
a  railroad  is  liable  for  injury  or  death  of  a  fireman  through  the 
negligence  of  an  engineer  of  another  train  having  authority  over 
his  own  fireman,  although  he  himself  is  subject  to  the  control  of 
the  conductor  of  his  train.    Kane  v.  Erie  R.  Co.  (C.  C.  A.),  383. 

EVIDENCE. 

See  BILLS  OF  LADING;  CARRIERS  OF  PASSENGERS; 
DAMAGES;  DEATH  BY  WRONGFUL  ACT;  EMINENT 
DOMAIN;  FRIGHTENING  TEAMS;  LOGGING  RAIL- 
ROADS; MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES;  RIGHT  OF  WAY;  STOCK,  IN- 
JURIES TO;  STREET  RAILWAYS;  TICKETS  AND 
FARES;    WATER  AND  WATERCOURSES. 

Experimental  evidence,  in  action  for  running  train  against  team. 
Chicago  &  E.  I.  R.  Co.  v.  Crose  (111.),  512. 

In  action  for  death  of  passenger,  evidence  of  a  witness  that  he 
was  an  employee,  and  the  railroad  company  had  settled  with 
him,  though  improper,  was  harmless  error,  where  the  railroad 
only  paid  him  his  wages  while  disabled.  Nickles  v.  Seaboard 
Air  Line  Ry.  (S.  Car.),  755. 

In  action  for  death  of  plaintiffs  wife  in  a  railroad  accident,  where 
both  sides  admit  that  deceased  had  been  granted  a  pass  over 
defendant's  road,  evidence  by  deceased's  husband  that  he  would 
not  have  come  to  work  for  defendant  unless  his  wife  had  been 
furnished  transportation  was  not  improperly  admitted  as  a  mat- 
ter of  opinion.    Nickles  v.  Seaboard  Air  Lin^  Ry.  (S.  Car.),  755. 

In  trespass  against  railroad  for  damages  to  plaintiff's  land,  owing 
to  destruction  of  plaintiff's  fences,  etc.,  by  defendant's  con- 
tractor, it  was  error  to  admit  evidence  of  liability  under  a  con- 
tract, in  which  the  company  agreed,  at  the  time  plaintiff  conveyed 
a  right  of  way,  to  replace  fences  in  time  to  protect  the  crops. 
St.  Louis,  etc.,  Ry.  Co.  v.  Gillihan  (Ark.),  624. 

Newspapers  as  evidence  of  certain  cloud-burst,  certain  proof  did 
not  authorize  their  introduction.  Southern  Pac.  Co.  v,  Cavin 
(C.  C.  A.),  803. 

Not  proper  to  permit  medical  expert  to  give  an  opinion  based  on 
testimony  as  he  has  construed  it  from  having  heard  it.  Elgin, 
A.  &  S.  Traction  Co.  v.  Wilson  (111.),  37. 

Opinion  evidence  as  to  how  far  railroad  track  could  be  seen  from 
certain  point.     Chicago  &  E.  I.  R.  Co.  v.  Crose  (111.),  512. 

Photographs  of  scene  of  accident.  Chicago  &  E.  I.  R.  Co.  v. 
Crose  (111.),  512. 

Res  Gestae. 

Contemporaneousness  of  events.    Norfolk  &  W.  Ry.  Co.  v.  Gess- 
wine   (C.  C.  A.),  553. 
Speed    of   train,    evidence    of   rendered    immaterial    by    conductor's 

testimony.     Keiser  v.  Lehigh  Valley  R.  Co.  (Pa.),  303. 
Where  a  train  is  wrecked  on  a  trestle,  an  expert  may  describe  the 

condition   of   the   wreck,   but   cannot   give   his   opinion   as   to  its 

cause.     Nickles  zk  Seaboard  Air  Line  Ry.  (S.  Car.),  755. 

EXEMPLARY  DAMAGES. 

See  DAMAGES. 
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EXPERT  TESTIMONY. 

See  EVIDENCE;   MASTER  AND  SERVANT. 

EXPLOSIVES. 

See  CHILDREN. 

FEDERAL  COURTS. 

Excessiveness  of  damages  for  personal  injuries  is  reviewable  in 
federal  courts  only  on  motion  for  new  trial  in  the  trial  court,  and 
not  on  writ  of  error.    Southern  Pac.  Co.  v.  Cavin  (C.  C,  A.),  803. 

In  action  by  passenger  against  carrier,  the  Federal  Circuit  Court  of 
Appeals  is  governed  by  the  law  as  declared  by  the  United  States 
Supreme  Court  with  reference  to  the  measure  of  care  required 
of  the  carrier.    Southern  Pac.  Co.  v.  Cavin  (C.  C.  A.),  803. 

FEDERAL  JURISDICTION. 

See  CARRIERS  OF  PASSENGERS. 

It  was  proper  for  the  court  to  grant  the  railroad's  renewed  motion 
for  removal  of  the  cause  to  the  federal  court,  on  the  ground 
that  the  citizen  defendant,  one  of  its  employees,  had  been  joined 
for  the  sole  purpose  of  preventing  such  removal.  Dudley  v. 
Illinois  Cent.  R.  Co.  (Ky.),  844. 

Petition  stated  a  cause  of  action  against  all  the  defendants,  which 
precluded  a  removal  of  the  cause  to  the  federal  coiyt  by  the 
nonresident  defendants,  on  a  petition  alleging  that  the  nonresi- 
dent corporation  was  joined  for  the  fraudulent  purpose  of  pre- 
venting a  removal.  White's  Adm'r  v.  Chicago,  etc.",  R.  Co. 
(Ky.),  849. 

Where,  in  an  action  for  death,  a  joint  cause,  of  action  is  stated 
against  several  defendants,  one  of  whom  is  a  resident  of  the 
same  state  as  plaintiff,  the  other  defendants,  on  proving  at  the 
trial  that  the  resident  defendant  was  joined  for  the  fraudulent 
purpose  of  preventing  a  removal  of  the  cause  to  the  federal 
court,  may  then  avail  themselves  of  the  misjoinder,  and  remove 
the  cause.    White's  Adm'r  v.  Chicago,  etc.,  R.  Co.  (Ky.),  849. 

Where  petition  sought  recovery  solely  upon.the  ground  that  de- 
fendant engineer  had  failed  to  comply  with  the  blowpost  law, 
and  its  averments  in  reference  to  the  location  of  warehouses 
near  the  crossing  were  made  merely  as  a  matter  of  inducement, 
there  was  not  a  separable  controversy  between  the  railroad 
company,  joined  with  the  engineer  as  defendant,  and  the  plain- 
tiff, and  as  the  engineer  was  a  resident  of  the  state  of  Georgia, 
the  refusal  of  the  judge  to  remove  the  case  to  the  federal  court 
was  not  erroneous.     Southern  Ry.  Co.  v.  Grizzle  (Ga.),  451. 

Where  the  petition  stated  a  joint  cause  of  action  for  negligent 
injuries  to  a  resident  brakeman  against  his  master,  a  nonresi- 
dent railroad,  and  its  resident  agent,  the  court  properly  denied 
the  motion  of  the  railroad  company  in  the  first  instance  to 
transfer  the  cause  to  the  federal  court.  Dudley  v.  Illinois  Cent. 
R.  Co.  (Ky.),  844. 

FELLOW  SERVANTS. 

See  EMPLOYERS'  LIABILITY  ACTS. 

Combined  negligence  of  master  and  fellow  servant  causing  injury 
to  servant,  master  liable.  Root  v.  Kansas  City  Southern  Ry.  Co. 
(Mo.),  171. 

Combined  negligence  of  master  and  fellow  servant,  liability  of 
master  for  injury  to  servant.  Moore  v.  St.  Louis  Transit  Co. 
(Mo.),  444. 

In  action  for  injury  to  fireman  from  explosion  of  boiler,  instruc- 
tion on  right  to  recover  was  not  objectionable  on  account  of  the 
phrase  "or  its  (the  defendant's)  engineer  in  charge  of  the  engine 
knew,  or  by  the  exercise  of  ordinary  care  could  have  known," 


890  GENERAL  INDEX 

« 

FELLOW       SERVANTS— Continued. 

etc..  on  the  theory  that  it  made  defendant  liable  for  the  negli- 
gent act  of  the  engineer;  he,  as  to  the  inspection  of  the  boiler, 
being  a  vice  principal.    Illinois  Cent.  R.  Co.  v.  Quirey  (Ky.),  162. 

In  action  for  injury  to  street  railway  employee,  certain  evidence 
was  sufficient  to  authorize  instruction  that,  w^here  a  master 
confers  authority  on  all  employee  to  take  charge  of  a  class  of 
work,  the  employee,  in  directing  the  men,  is  not  a  fellow  serv- 
ant, and  his  directions  are  commands  of  the  master.  North 
Chicago,  St.  R.  Co.  v,  Aufmann  (111),  421. 

Liability  of  master  for  negligence  of  fellow  servant,  general  rule. 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.).  413. 

Liability  of  servant  for  injuries  to  his  fellow  servant.  Dudley  v. 
Illinois  Cent.  R.  Co.  (Ky.),  844. 

Prior  to  the  passage  of  87  Ohio  Laws,  p.  150,  §  3,  a  railroad  was 
not  responsible  to  an  employee  for  injuries  from  negligence  of 
his  fellow  servant,  except  where  one  employee  was  put  under 
the  control  of  another.     Kane  v.  Erie  R.  Co.  (C.  C.  A.),  233. 

Telegraph  operator  fellow  servant  of  trainmen.  Northern  Pac. 
Ry.  Co.  V.  Dixon  (C.  C.  A.),  242. 

Where  a  grating  was  removed  from  the  floor,  without  the  master's 
authority,  by  a  fellow  servant  of  one  who  fell  through  the  open- 
ing, this  did  not  constitute  negligence  on  the  part  of  the  master. 
Horrigan  v.  Boston  Elevated  Ry.  Co,   (Mass.),  443. 

FENCES. 

See  STOCK.  INJURIES  TO. 

FIRES  SET  BY  LOCOMOTIVES. 

See  MASTER  AND  SERVANT;    RIGHT  OF  WAY. 

Certain  instruction  that,  the  absence  of  negligence  on  part  of  the 
railroad  prevented  recovery,  was  properly  refused  as  an  expres- 
sion of  opinion  on  the  facts,  forbidden  by  North  Carolina  Rc- 
visal  1905,  §  535.  Williams  v,  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  522. 

Combustibles  on  right  of  way  may  render  railroad  liable.  Wil- 
liams V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  522. 

Contributory  Negligence. 

It  was  proper  to  instruct  that  the  jury  might  find  plaintiff  pre- 
cluded from  recovery  by  contributory  negligence,  in  leaving 
the  door  of  his  barn  open,  though  there  was  no  plea  thereof. 
Brown  v.  Oregon  R.  &  Navigation  Co.  (^yash.),  595. 

Leaving  combu.stible  material  on  a  railroad  right  of  way  is  not 
necessarily  negligence  on  the  part  of  the  company,  though  the 
extent  of  such  material  and  its  proximity  to  the  track  may 
justify  a  jury  in  finding  negligence.  Root  v,  Kansas  City  South- 
ern Ry.  Co.  (Mo.),  171. 

Liability  of  railroad,  general  rules.  Williams  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  522. 

Origin  of  fire  was  question  for  jury.  Williams  v.  Atlantic  Coast 
Line  R.  Co.  (N.  Car.),  522. 

Railroad  may  grant  privilege,  by  contract,  of  building  elevator 
upon  its  right  of  way,  on  condition  that  it  shall  not  be  responsi- 
ble for  damages  caused  by  fires  resulting  from  the  operation  of 
its  engines.  James  Quirk  Milling  Co.  v.  Minneapolis,  etc.,  Ry. 
Co.  (Minn.),  584. 

Railroad's  liability  depends  upon  existence  of  negligence.  Wil- 
liams V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  522. 

Where  fire  escapes  from  an  engine  in  proper  condition  and  properly 
operated,  and  the  fire  catches  off  the  right  of  way,  the  railroad 
is    not    liable.      Williams    v.    Atlantic    Coast    Line    R.    Co.    (N. 

Car.),  522. 
Where  fire  escapes  from  defective  engine,  or  from  a  good  engine 
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not  properly  operated,  and  fire  catches  off  the  rijrht  of  way,  the 
railroad  is  liable.  Williams  v.  Atlantic  Coast  Line  R.  Co.  (N. 
Car.),  522. 

FORECLOSURE. 

See  RAILROADS:   TAXATION. 

FOREIGN  CORPORATIONS. 

See  RAILROADS. 

FORFEITURE. 

See  STREET  RAILWAYS. 

FREE  JPASS. 

See  TICKETS  AND  FARES. 

FRIGHTENING  TEAMS. 

See  LICENSEES. 

Care  required  of  trainmen  after  becoming  aware  that  team  is 
•  frightened.  Alabama  Great  Southern  R.  Co.  v.  Fulton  (Ala.),  311. 
Care  required  of  trainmen  after  discovering  that  mule  driven  near 

track  was  frightened.    Alabama  Great  Southern  R.  Co.  v.  Fulton 

(Ala.),  311. 

Contributory  Negligence. 

Attempting  to  get  out  of  vehicle  after  team  is  frightened,  in- 
struction was  erroneous,  as  plaintiff's  conduct  was  to  be  judged 
by  what  men  of  ordinary  prudence  would  have  done.  Ala- 
bania  Great  Southern  R.  Co.  v.  Fulton  (Ala.),  311. 

Certain  instruction  was  properly  refused  as  superfluous  and  as 
improperly  singling  out  isolated  facts  and  confining  jury's 
attention  to  them.  Hickey  v.  Rio  Grande  Western  Ry.  Co. 
(Utah),  318. 

Of  teamster,  whose  team  was  frightened  by  sudden  escape  of 
steam  from  locomotive,  was  question  for  jury.  Hickey  v.  Rio 
Grande  Western  Ry.  Co.  (Utah),  318. 

Where  the  owner  of  a  horse  and  vehicle  left  them  unfastened  on 
a  street  beside  a  street  railway  when  he  knew  a  car  was  about 
due,  and  remained  in  a  house  where  he  did  not  see  them  for 
about  10  minutes,  he  was  guilty  of  contributory  negligence 
barring  a  right  to  recover  for  injuries  to  them.  Stacey  v, 
Haverhill,  G.  &  D.  St.  Ry.  Co.  (Mass.),  598. 

Evidence. 

In  action  for  injury  to  teamster,  whose  horse  was  frightened  by 
'  sudden  escape  of  steam,  testimony  as  to  failure  to  give  warn- 
ing when  engine  was  started  was  competent  on  the  issues  of 
negligence  and  contributory  negligence.     Hickey  v.  Rio  Grande 
Western  Ry.  Co.  (Utah),  318. 
Evidence   was   sufficient  to  show   that   the   steam,  by  the   sudden 
escape  of  which  a  team  was  frightened,  escaped  from  the  cylinder 
cocks,  which  were  under  the  control  of  the  locomotive  engineer, 
and  not  from  some  appliances  not  subject  to  his  control.    Hickey 
V.  Rio  Grande  Western  Ry.  Co.  (Utah),  318. 
General   rules  as  to  liability   of  railroad.     Foster  v.   East  Jordan 

Lumber  Co.  (Mich.),  282. 
In  action  for  injury  to  teamster  in  railroad  freight  yard,  resulting 
from  fright  of  horse  from  sudden  escape  of  steam  from  loco- 
motive, an  instruction  that,  if  the  evidence  showed  the  escape  of 
steam  might  have  been  either  from  an  appliance  over  which  the 
railroad  employees  had  control,  or  from  an  automatic  appliance 
outside  of  their  control,  and  affirmatively  that  the  escape  of 
steam  was  not  from  such  appliance,  there  could  be  no  recovery. 
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was  properly  refused,  in  view  of  instructions  jfiven  on  the 
subject  of  the  burden  of  proving  negligence,  etc.  Hickey  v,  Rio 
Grande  Western  Ry.  Co.  (Utah),  318. 

Negligence  in  trainmen  to  cause  engine  to  make  unusual  noise 
after  seeing  team  near  track.  Alabama  Great  Southern  R.  Co. 
V.  Fulton  (Ala.),  311. 

Negligence  of  engineer  was  question  for  jury,  where  team  in 
freight  yard  was  frightened  by  sudden  escape  of  steam  from 
locomotive.    Hickey  v.  Rio  Grande  Western  Ry.  Co.  (Utah),  318. 

Ordinary  operations  of  trains,  liability  of  railroad.  Foster  v.  East 
Jordap  Lumber  Co.  (Mich.).  282. 

Question  for  jury  whether  railroad,  unnecessarily  placing  its  loco- 
motive near  street  and  then  allowing  steam  to  escape,  causing 
horse  to  run  away,  was  negligent  in  failing  to  learn  of  sipproach 
of  traveler.    Foster  v.  East  Jordan  Lumber  Co.  (Mich.),  282. 

Question  for  jury  whether  railroad  was  guilty  of  actionable  negli- 
gence in  placing  its  locomotive  near  street  and  allowing  steam 
to  escape.    Foster  v.  East  Jordan  Lumber  Co.  (Mich.),  282. 

HUSBAND  AND  WIFE. 

See  PERSONAL  INJURIES. 

IMPUTED  NEGLIGENCE. 

See  CHILDREN;  CONTRIBUTORY  NEGLIGENCE;  NEG- 
LIGENCE. 

INDEPENDENT  CONTRACTORS. 

Independent  contractor,  in  constructing  raijroad,  was  not  exercis- 
ing a  special  power  derived  from  the  charter  of  the  railroad,  so 
as  to  render  it  liable  for  his  negligence.  Boyd  v,  Chicago  &  N. 
W.  Ry.  Co.  (111.),  164. 

Liability  of  railroad  to  landowner  for  conduct  of  its  independent 
contraction  in  constructing  road  on  its  right  of  way.  St.  Louis, 
etc.,  Ry.  Co.  v,  Gillihan  (Ark.),  624. 

Railroad  not  liable  for  negligence  of  independent  contractor,  not 
exercising  any  special  power  derived  from  charter  of  the  rail- 
road.    Boyd  V.  Chicago  &  N.  W.  Ry.  Co.  (111.),  154. 

Railroad  was  not  liable  for  injury  to  day  laborer,  hired  by  one  to 
whom  contractor  had  sublet  portion  of  grading  of  railroad  right 
of  way,  caused  by  falling  of  overhanging  bank  of  earth  which  the 
laborer  was  shovelling  into  car.  Boyd  v,  Chicago  &  N.  W.  Ry. 
Co.  (111.),  154. 

Railroad  was  not  liable  to  landowner  for  conduct  of  contractor, 
who,  in  constructing  railroad,  made  roads  through  the  land, 
destroyed  rails,  and  threw  down  and  destroyed  fences.  St.  Louis, 
etc.,  Ry.  Co.  v.  Gillihan  (Ark.),  624. 

INJUNCTIONS. 

See  STREET  RAILWAYS. 

INJURIES  TO  PROPERTY. 

See  STREET  RAILWAYS;  WATER  AND  WATER- 
COURSES. 

INSTRUCTIONS. 

See  CARRIERS  OF  PASSENGERS;  FRIGHTENING 
TEAMS;  LEASES  AND  RUNNING  POWERS;  MASTER 
AND  SERVANT;  NEGLIGENCE;  PERSONAL  INJU- 
RIES; TRIAL. 

INTERSTATE  COMMERCE. 

Order  of  a  railroad  commission  requiring  railroad  company  to 
stop  two  of  its  fast  mail  trains  at  certain  stations  is  not  a  burden 
on  interstate  commerce.  Railroad  Com'rs  v.  Atlantic  Coast  Line 
R.  Co.  (S.  Car.),  745. 
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JOINDER  OF  MASTER  AND  SERVANT. 

See  FEDERAL  JURISDICTION. 

JOINT  LIABILITY. 

See  MASTER  AND  SERVANT. 

JUDICIAL  POWERS. 

See  STREET  RAILWAYS. 

JURISDICTION. 

See  FEDERAL  JURISDICTION. 

JURORS. 

Bias,  prejudice  of  juror  against  damage  suits.  Fitts  v.  Southern 
Pac.  Co.  (Cal.),  857. 

LAST  CLEAR  CHANCE  DOCTRINE. 

See  ACCIDENTS  ON  TRACK. 

LEASES  AND  RUNNING  POWERS. 

In  action  for  injuries  from  obstruction  of  culvert,  an  instruction 
that,  if  the  lessor  railroad  had  created  it,  the  lessee  was  not  re- 
sponsible, unless  it  maintained  it  after  demand  to  abate  it,  and 
if  the  lessee  held  it  as  the  person  who  originally  constructed  it, 
without  any  request  to  remove  it,  without  any  increase  in  the 
flow  of  water,  it  was  not  responsible,  is  not  erroneous  as  a 
charge  on  the  facts.    Shores  v.  Southern  Ry.  Co.  (S.  Car.),  88. 

Lumber  company,  granted  privilege  of  running  logging  train  over 
railroad,  was  not  lilable,  as  a  master,  for  injuries  to  its  conductor 
resulting  from  defective  track.  Hamilton  v.  Louisiana  &  N.  W. 
R.  Co.  (La.),  606. 

Railroad  granting  to  lumber  company  privilege  of  running  lumber 
train  was  liable  when  its  conductor  was  injured  in  a  derailment 
caused  by  defective  bridge.  Hamilton  v.  Louisiana  &  N.  W.  R. 
Co.  (La.),  506. 

Railroad  is  liable  for  indignities  received  by  a  passenger  from  a 
fellow  passenger  on  the  cars  of  such  road  operated  by  a  lessee. 
Franklin  v.  Atlanta,  etc.,  Ry.  Co.  (S.  Car.),  563. 

Railroad  not  liable  for  injuries  caused  by  a  change  in  its  embank- 
ment made  by  its  lessee  in  removing  an  obstruction  in  culvert. 
Shores  v.  Southern  Ry.  Co.  (S.  Car.),  88. 

Where  lessee  of  railroad  built  an  addition  to  stone  culvert  erected 
by  its  predecessor,  which  gave  way,  damming  up  a  creek,  thereby 
destroying  plaintiflF's  crops,  the  lessee  was  liable.  Shores  v. 
Southern  Ry.  Co.  (S.  Car.),  88. 

LICENSEES. 

See  NEGLIGENCE. 
Assumption  pf  risk  by  licensee  of  danger  of  coming  in  contact  with 

wires  or  other  stationary  appliances  in  railroad  yard.     Atchison, 

etc.,  Ry.  Co.  v.  Fuller  (Kan.),  620. 
Care  due  from  railroad  to  pedestrian  using  path  across  its  yards. 

Atchison,  etc.,  Ry.  Co.  v.  Fuller  (Kan.),  620. 
Care  due  from  railroad  to  teamsters  rightfully  in  its  yards.    Hickey 

V.  Rio  Grande  Western  Ry.  Co.  (Utah),  318.  ' 

Contributory  Negligence. 

Of  employee  of  owner  of  side  track,  in  backing  engine  upon 
railroad  track,  when  he  knew  a  passenger  train  was  due,  pre- 
cluded recovery  for  his  death.  Risque's  Adm'r  v.  Chesapeake 
&  O.  Ry.  Co.  (Va.>,  306. 
Walking  on  track  without  necessity.  Gulf,  etc.,  Ry.  Co.  v.  Mat- 
thews (Tex.),  573. 
Where  railroad  furnished  defective  cars  to  employer  of  deceased 
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for  use  upon  such  employer's  side  track,  it  was  the  latter's  duty 
to  inspect  them,  and  the  railroad  was  not  liable  for  the  em- 
ployee's death  caused  by  defects  in  the  cars.  Risque's  Adm'r  v. 
Chesapeake  &  O.  Ry.  Co.  (Va.),.306. 

LIENS. 

See  CARRIERS  OF  LIVE  STOCK. 

LIMITATION  OF  ACTIONS. 

In  action  for  injuries  to  street  railway  employee,  additional  counts 
of  pleading,  based  on  the  same  p^rounds  of  nejj^lif^ence,  and  filed 
after  the  expiration  of  the  statutory  period,  were  not  barred  by 
limitations,  thou;?h  the  orip^inal  pleadinfi;  stated  the  cause  of 
action  defectively.  North  Chicago  St.  R.  Co.  v.  Aufmann 
(111.),  421. 

LIMITING  LIABILITY. 

See  CARRIERS;  EMPLOYERS'  LIABILITY  ACTS;  FIRES 
SET  BY  LOCOMOTIVES. 

LIVE  WIRES. 

See  NEGLIGENCE. 

LOGGING  RAILROADS. 

See  LEASES  AND  RUNNING  POWERS. 

Complaint,  in  action  for  injuries  to  a  brakeman  on  a  logging  train, 
stated  a  cause  of  action  against  his  master,  the  railroad.  Wiest 
V.  Coal  Creek  R.  Co.  (Wash.),  398. 

Evidence. 

In  action  for  injuries  to  brakeman  on  logging  train,  evidence  as 
to  whether  there  was  anything  about  the  brakes  of  the  train 
which  would  render  them  unsafe  by  reason  of  their  position 
on  the  cars,  and  as  to  whether  any  of  the  brakes  were  broken 
was   not   objectionable   under   the    complaint.     Wiest  v.  Coal 
Creek  R.  Co.  (Wash.),  398. 
In  action  against  master  for  injuries  to  brakeman  on  logging  train, 
an  instruction  authorizing  verdict  for  plaintiff,  on  the  jury  find- 
ing that  the  failure   of  defendant   to  exercise   ordinary  care  to 
keep  the  brakes  in  repair  caused  the  injury,  though  other  causes 
might   also  have   contributed   to   it.   was   not   prejudicial  to  de- 
fendant.   Wiest  V.  Coal  Creek  R.  Co.  (Wash.),  398. 
North  Carolina  statute  depriving  railroads  of  defense  of  assump- 
tion of  risk  as  to  any  defect  in  the  machinery,  ways,  or  appliances 
of  the  master,  applies  to  logging  railroads.     Hemphill  v.  Buck 
Creek  Lumber  Co.   (N.  Car.),  411. 

MANDAMUS. 

See  CARRIERS  OF  GOODS. 

MASTER  AND  SERVANT. 

See  CROSSINGS;  DEATH  BY  WRONGFUL  -ACT;  EVI- 
DENCE; FELLOW  SERVANTS;  INDEPENDENT  CON- 
TRACTORS; LEASES  AND  RUNNING  POWERS;  LIM- 
ITATIONS OF  ACTIONS;  LOGGING  R.AILROADS; 
NEGLIGENCE;    RAILROADS  IN  STREETS. 

Acts  of  employees  on  unlighted  hand  car  after  their  hours  of  work 
had  ceased  were  not  within  the  scope  of  their  employment,  nor 
in  the  business  of  the  railroad,  and  the  latter,  therefore,  was  not 
liable  for  iniuries  to  employees  on  another  hand  car.  St.  Louis 
Southwestern  Ry.  Co.  v.  Harvey  (C.  C.  A.),  379. 

Acts  of  servant  must  be  within  scope  of  his  employment  and  in 


GENERAL  INDEX  895 

MASTER  AND  SERVANT— Continued. 

the  business  of  his  master  in  order  to  charge  latter.     St.  Louis 
Southwestern  Ry.  Co.  v.  Harvey  (C.  C.  A,),  379. 
Appliances,  care  required  of  master  in  furnishinj?  for  use  of  serv- 
ants.    Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  157. 

Assumption  of  Risk. 

Before  an  engineer  operating  a  train  assumes  the  risk  of  injury 
from  defect  in  roadbed  occasioned  by  heavy  rainfall,  it  must 
appear  either  that  he  was  warned  of  the  danger  or  that  it  was 
open.     Western  Ry.  v.  Russell  (Ala.),  225. 

Brakeman  injured  by  reason  of  defect  in  track,  general  rules. 
Mumford  v,  Chicago,  R.  I,  &  P.  Ry.  Co.  (Iowa),  431. 

Brakeman,  who  had  passed  over  certain  trestle  but  six  times, 
usually  in  the  night,  did  not  assume  risk  from  accumulation  of 
combustible  material  igniting  and  setting  fire  to  the  trestle. 
Root  y.  Kansas  City  Southern  Ry.  Co.  (Mo.),  171. 

Complaint  by  conductor  to  ygjdmaster  of  the  unfitness  of  certain 
brakemen  was  notice  to  the  railroad;  and  the  yardmaster's 
promise  of  better  men  for  the  next  trip,  which  was  relied  on 
by  the  conductor,  placed  on  the  railroad  all  risks  for  injuries 
to  the  conductor  caused  by  the  unfitness  of  the  brakemen. 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  413. 

Conductor  relying  on  promise  of  better  brakemen  for  next  trip. 
Louisville  &  N.  R.  Co.  v.  Wyatt's  Adm'r  (Ky.),  413. 

Dangerous  way  of  performing  duty  selected  by  injured  servant, 
when  safe  way  was  within  his  choice  and  known  to  him.  Suttle 
V.  Choctaw,  O.  &  G.  R.  Co.  (C.  C.  A.),  377, 

Defective  tool,  question  for  jury  whether  defect  sufficiently  ob- 
vious.   Drake  v.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  157. 

Doctrine  based  on  servant's  knowledge,  actual  or  implied,  of  the 
defect  which  caused  the  injury,  and  consent  or  its  equivalent; 
and,  in  the  absence  of  such  knowledge  on  the  part  of  the  serv- 
ant, there  can  be  assumption  of  risk.  Mumford  v.  Chicago, 
R.  L  &  P.  Ry.  Co.  (Iowa),  431. 

Existence  of  defects  in  certain  places  in  a  railroad  track  is  not 
of  itself  sufficient  to  charge  a  brakeman  with  notice  of  a  par- 
ticular defect  in  another  place.  Mumford  v.  Chicago,  R.  I.  & 
P.  Ry.  Co.  (Iowa),  431. 

In  action  for  death  of  engineer  from  defective  roadbed,  plea  did 
not  show  that  he  assumed  risk  from  defective  culvert,  ren- 
dered dangerous  by  rain,  because  it  failed  to  allege  what 
"condition"  of  the  roadbed  decedent  knew,  or  that  he  knew  of 
any  condition  rendering  the  track  dangerous.  Western  Ry.  v, 
Russell   (Ala.),  225. 

In  an  action  for  death  of  engineer  from  a  washout,  plea  did  not 
show  that  he  assumed  the  risk,  as  it  did  not  allege  facts 
showing  that  the  danger  was  obvious  or  that  he  knew  of  the 
defect.     Western  Ry.  v.  Russell  (Ala.),  225. 

Negligence  in  furnishing  defective  tool  for  use  of  servant.  Drake 
V.  San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  157. 

Slipping  of  defective  rail  hook  used  by  injured  servant  in  unload- 
ing car,  question  for  jury.  Drake  v.  San  Antonio  &  A.  P.  Ry. 
Co.  (Tex.),  157. 

Street  railway  employee  ordered  to  move  cars  in  car  barns  with- 
out proper  assistance,  on  promise  that  he  would  be  furnished 
assistance,  did  not  assume  risk  of  injury,  unless  the  danger  was 
so  imminent  that  no  man  of  ordinary  prudence  would  have 
engaged  in  the  work.  North  Chicago  St.  R.  Co.  v.  Aufmann 
(111.).  421. 

Switchman  did  not  assume  risk  of  master's  negligence  in  furnish- 
ing safe  place  to  work  and  suitable  appliances.  Hemphill  v. 
Buck  Creek. Lumber  Co.  (N.  Car.),  411. 

That   section   foreman   went   on   a   railroad   velocipede   by   direct 
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order  of  his   superior,   did   not   relieve   him   from   the   risk  of 
injuries  from  trains,  where  his  knowledjjre  of  the  dsLnfr^T  was 
equal  to  that  of  his  superior.     Ives  v.  Wisconsin  Cent.  Ry.  Co. 
(Wis.),  393. 
That  train  by  which   sectionman  was  struck  was  running?  at  aa 
unusual   rate   of   speed   when   the   accident   occurred,   does   not 
relieve  him  of  the  assumption  of  risk  of  injury  from  the  train. 
Ives.  V.  Wisconsin  Cent.  Ry.  Co.  (Wis.),  393. 
That  train  was  running?  within  city  limits  at  unlawful  speed  did 
not  relieve  section  man   on   railroad   from  a  rule  that  section 
men  assume  the  risk  of  trains   of  all   sorts   runnin^^  over  the 
track  at  all  times  and  at  such  speed  as  are  attainable,  without 
notice  or  warning  except  such  as  result  from  the  noises  of  the 
train  including:  customary  signals.     Ives  v.  Wisconsin  Cent.  Ry. 
Co.   (Wis.).  393. 
Voluntary  exposure  to  danj^er.     Baker's  Adm'r  v.   Lexington  & 
E.  Ry.  Co.  (Ky.),  223. 
Burden    of    proving   master's    negligence    in   action    for   injury    to 

servant.     Klunk  v.  Hocking  Valley  Ry.  Co.  (Ohio),  438. 
Burden  of  proving  negligence  in  cases  arising  betw^een  master  and 

servant.  Northern  Pac.  Ry.  Co.  z\  Dixon  (C.  C.  A.),  242. 
Burden  of  proving  negligence,  or  its  absence,  under  section  3365-21. 
Ohio  Rev.  St.  1906,  in  action  for  iniury  to  employee  from  de- 
fective appliance.  Klunk  v.  Hocking  Valley  Ry.  Co.  (Ohio),  438. 
Care  required  of  master  in  furnishing  safe  place  to  work  and 
suitable  appliances.  Chicago,  etc.,  Ry.  Co.  r.  Riley  (C.  C. 
A.),  403. 

Contributory  Negligence. 

Averment  that  an  engineer  so  negligently  operated  his  engine  as 
to  run  into  a  washout,  which  could  have  been  avoided  by  the 
use  of  ordinary  care,  is  a  conclusion  of  the  pleader,  .and  does 
inot  show  contributory  negligence  on  his  part,  precluding  re- 
covery for  his  death.     Western  Ry.  v.  Russell  (Ala.),  225. 

Brakeman  jumping  from  engine'  when  he  saw  that  it  could  not  be 
stopped  before  it  reached  burning  portion  of  low  trestle.  Root 
V.  Kansas  City  Southern  Ry.  Co.  (Mo.),  171. 

Care  required  of  engineer,  who  had  been  cautio<ned  to  lookout 
for  high  water,  to  examine  track.  Western  Ry.  v.  Russell 
(Ala.),  225. 

Deceased  engineer  was  not  guilty  of  contributory  negligence  be- 
cause he  failed  to  exercise  greater  care  in  looking  out  for  wash- 
outs at  place  of  the  accident  than  at  other  like  places.  West- 
ern Ry.  V.  Russell  (Ala.),  S25. 

Employee's  right  to  rely  on  performance  of  master's  duty  to 
furnish  safe  place  in  which,  and  safe  appliance  with  which,  to 
work.    Wiest  v.  Coal  Creek  R.  Co.  (Wash.),  398. 

In  an  action  for  death  of  engineer  from  defective  roadbed,  plea 
did  not  show  contributory  negligence  on  his  part,  because  it 
failed  to  allege  that  he  failed  to  lookout  for  highwater,  or  that, 
if  he  had  done  so,  he  could  have  seen  the  danger;  and  the 
averment  that  he  had  full  knowledge  of  the  location  was  not 
an  allegation  that  he  knew  that  the  culvert  in  question  was 
defective.     Western    Ry.  v.    Russell   (Ala.),  225. 

In  action  for  death  of  engineer  from  defective  roadbed,  ple.i 
which  alleged  that  he  was  notified  that  there  had  been  heavy 
rains  along  the  line,  etc.,  but  failed  to  allege  that  he  was  in- 
formed of  the  dangerous  conditions  existing  at  place  of  ac- 
cident, or  that,  had  he  kept  a  lookout,  he  could  have  dis- 
covered the  danger  in  time,  failed  to  allege  contributory  neg- 
ligence.    Western   Ry.  v.   Russell   (Ala,),  225. 

In  an  action  for  injury  to  street  car  conductor  from  derailment 
of  his  car,  caused  by  an  alleged  defect  in  track,  the  fact  that 
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car  was  at  the  time  running  at  excessive,  speed  and  might  not 
have  left  track  had  it  been  running  slower  did  not  show  the 
conductor  to  be  guilty  of  contributory  negligence,  since,  though 
he  had  general  control  of  the  car,  it  was  not  within  the  scope 
of  his  duty  to  regulate  the  speed  at  all  times.  Moore  v.  St. 
Louis  Transit   Co.    (Mo.),   444. 

In  action  for  injury  to  street  car  conductor  from  derailment  of 
his  car,  caused  by  an  alleged  defective  rail,  an  instruction  im- 
plying that  plaintiff  could  not  recover  if  he  was  in  control  of 
the  car  if  it  was  being  run  at  a  greater  speed  than  was  allowed 
by  ordinance  was  erroneous,  because  ignoring  the  question 
presented  by  the  evidence  of  the  company's  orders  as  to  run- 
ning cars  according  to  schedule  time.  Moore  v.  St.  Louis 
Transit  Co.  (Mo.),  444. 

Instruction  that,  jury  should  consider  whether  injured  brake- 
man  should  have  been  in  the  position  which  he  was  in  when 
hurt,  was,  in  the  absence  of  a  request  for  a  more  specific  in- 
struction, sufficient  as  to  the  effect  of  a  rule  of  the  railroad  pr  )- 
hibiting  the  backing  of  trains  over  public  crossings  \yithout 
a  man  on  the  leading  car.  Mumford  v.  Chicago,  R.  I.  &  P.  Ry. 
Co.  (Iowa),  431. 

In  view  of  a  general  custom,  which  in  effect  abrogated  a  rule 
requiring  fireman  to  clean  engines  "at  the  end  of  each  trip,'' 
the  deceased  fireman  could  not  be  said  as  matter  of  law  to 
have  been  guilty  of  contributory  negligence  in  being  in  the 
position  where  he  was  at  the  time  of  the  collision,  but  the 
question  was  for  jury.     Kane  v.  Erie   R.   Co.   (C.  C.  A.),  383. 

Mental  capacity  of  injured  servant  to  understand  the  danger  and 
his  reliance  upon  superior  ability  of  his  foreman  may  be  con- 
sidered on  issues  of  assumed  risk  and  contributory  negligence. 
Drake  v.   San  Antonio  &  A.  P.  Ry.  Co.   (Tex.),  157. 

Reliance  by  servant  on  care  of  master.  Dunphy  v.  Boston  Ele- 
vated  Ry.   Co.   (Mass.),  862. 

Right  of  trainmen  to  assume  that  track  is  in  safe  condition. 
Western  Ry.  v.  Russell   (Ala.),  225. 

Slipping  of  defective  rail  hook  injured  servant  was  using  in  un- 
loading car,  question  for  jury.  Drake  v.  San  Antonio  &  A.  P. 
Ry.  Co.  CTex.).  157. 

Where  a  master's  orders  require  a  servant  to  violate  an  ordi- 
nance, the  master  cannot,  in  action  by  servant  for  injuries,, 
claim  that  the  violation  of  the  ordinance  constituted  contrib- 
utory negligence.     Moore  v.  St.  Louis  Transit  Co.  (Mo.),  444. 

Where  brakeman,  in  making  coupling,  is  required  to  act  promptly 
in  an  emergency,  that  he  might  have  adopted  a  safer  course 
than  the  one  he  followed  does  not  make  the  question  of  his 
negligence  one  for  the  court,  where  there  is  evidence  that  lie 
believed  he  had  time  to  act  as  he  attempted  to  do.  Chicago 
&  A.  Ry.  Co.  V.  Walters  (111.),  166. 

Where,  in  an  action  by  brakeman  for  injuries  sustained  in  mak- 
ing coupling,  he  testified  that  he  knew  of  the  defect  in  the 
coupling  before  the  injury  occurred,  an  instruction  as  to  the 
law  applicable,  if  the  defect  was  not  discoverable  by  plaintiff, 
was  harmless  error.  Chicago  &  A.  Ry.  Co.  v.  Walters  (III),  166. 
Defective  rail  hook  for  use  in  unloading  car,  negligence  of  master 

in  furnishing  for  servant's  use  was  question  for  jury.     Drake  v. 

San  Antonio  &  A.  P.  Ry.  Co.  (Tex.),  157. 
Degree  of  care  required  in  operating  trains  to  avoid  injuring  brake- 
man  at  work  on  track.     Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C. 

C.  A.),  653. 
Degree   of  care   required   of   master.     Norfolk   &   W.    Ry.    Co.   v^ 

Gesswine  (C.  C.  A.),  553. 

20  R  R  R-S7 
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Duty  to  warn  trainmen  of  dangej-ous  condition  of  track.    Western 
Ry.  V.  Russell   (Ala.),  225. 

Evidence. 

Admission  of  evidence  that  several  months  before  the  accident 
to   brakeman,   which    resulted    from    the   burning   of   a   trestle, 
quantities    of    driftwood    had    lodged    against    the    trestle   was 
erroneous,  in  absence  of  evidence  that  the  driftwood  was  there 
at  the  time  of  the  accident.     Root  v.  Kansas  City  Southern  Ry. 
Co.   (Mo.),  171. 
Admissions  of  liability  made  by  a  servant,  who  is  not  a  general 
agent,  or  while  not  engaged  in  the  performance  of  a  duty  are 
inadmissible  to  bind   the  master.     McDonough   v.   Boston  El- 
evated Ry.  Co.   (Mass.),  641. 
Expert  testimony  as  to  usual  and  proper  way  of  loading  logs, 
qualifi<:ations  of  witnesses.     Louisville  &  N.  R.  Co.  v.  Morton 
(Ky.),  249. 
Where   the    petition   alleged   that   defendant   negligently   allowed 
driftwood,   which   was   carried   down   stream  under  the  trestle 
at    high    water    periods,    to    remaiin    lodged    about    the   trestle, 
rendering  it  liable  to  take  fire,  evidence  that  at  the  time  the 
right  of  way  was  originally  cut  through  the  timber  logs  were 
left  lying  on  the  right  of  way  was  outside  the  issues.     Root  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.),  171. 
In   action    for   death    of   brakeman   by   collision   with    train,   as  he 
was  repairing  track,  an  instruction  that,  if  he  was  hurt  while  the 
train   was  being  operated  in   the  usual   way,  there  could  be  no 
recovery,  was  proper.     Norfolk  &  W.   Ry.  Co.  v.  Gesswine  (C. 
C.   A,),  553. 
In  action  for  death  of  engineer  from  defective  roadbed,  plea  which 
alleged  that  railroad's  servants  did  not  know  of  the  conditions  in 
time  to  give  warning  to  deceased  was  bad  for  failing  to  show  that 
defendant   had   made    efforts   to  inform   itself.     Western   Ry.  v. 
Russell    (Ala.),  225. 
In  action   for   death   of  engineer    from    defective    roadbed,    ques- 
tion  of  sufficiency  of  plea   alleging   that  the    railroa-d's  servants 
did  not  know  of  the  defect  in  time  to  give  deceased  warning  was 
rendered   immaterial  by  its  plea  to  the  general  issue.     Western 
Ry.  V.    Russell    (Ala.),   2^25. 
In    action    for   death    of   engineer   from    defective    roadbed,   where 
defendant  pleaded  to  the  general  issue  to  the  complaint  charg- 
ing negligence,  and  also  pleaded  that  the  injury  w2is  the  result 
of  mere  negligence,  a  demurrer  to  latter  plea  was  properly  sus- 
tained, as   the  fact  stated  therein  was  provable  under  the  gen- 
eral issue.     Western  Ry.  v,  Russell   (Ala.),  225. 
In  action  for  injuries  to  locomotive  fireman,  caused  by  defect  in 
water  gauge  glass,  an  instruction,  that  to  overcome  the  effect  of 
the  prima  facie  evidence  of  negligence  arising  from  proof  of  such 
•defect,  "the  defendant  company  is  required  to  satisfy  the  jury  by 
a  preponderance   of  the  evidence  that  it  was  not  negligent,"  is 
erroneous.     Klunk  v.  Hocking  Valley  Ry.  Co.  (Ohio),  438. 
In  action  for  injury  to  brakeman,  a  charge  on  the  issue  of  defend- 
ant's negligence  was  not  erroneous  because  it  failed,  in  stating 
the  conditions  of  defendant's  liabilitv.  to  take  into  consideration 
the    questions    of    assumption    of    risk,    contributory    negligence, 
and  a  violation  of  the  railroad's  rules.    Mumford  t».  Chicago  R.  I. 
&  P.  Ry.  Co.  (Iowa),  431. 
In  action  for  injury  to  brakeman,  which  resulted  from  the  ignition 
o^  a  trestle,  an  instruction  that  it  was  the  duty  of  the  railroad  to 
use  ordinary  care  to  keep  its  right  of  way  free  from  combustible 
matter  which  would  be  "liable"  to  take  fire  was  erroneous,  be- 
cause of  possibility  of  the  word  "liable"  being  construed  to  mean 
within  the  range  of  possibility.     Root  v.  Kansas  City  Southern 
Ry.  Co.  (Mo.),  171, 
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In  action  for  injury  to  street  car  conductor  from  alleged  defective 
rail,  certain  instruction  was  not  objectionable  on  the  ground 
that  it  assumed  that  the  rail  was  defective.  Moore  v.  St.  Louis 
Transit  Co.  (Mo.),  444. 

Incompetency  of  brakeman  was  question  for  jury.  Louisville  & 
N.  R.  Co.  V,  Wyatt's  Adm'r  (Ky.),  413. 

In  order  to  charge  railroad  with  notice  of  a  defective  car,  it  is  not 
necessary  that  such  notice  be  given  to  the  particular  official 
designated  by  its  rules.  Chicago  &  A.  Ry.  Co.  v.  Walters  (111.), 
166. 

Inspection  of  appliances,  master's  negligence  in  failing  to  perform 
duty  when  question  for  jury.  Drake  v.  San  Antonio  &  A.  P.  Ry. 
Co.  (Tex.),  157.    . 

Liability  of  master  not  created  by  servant's  use  of  former's  facili- 
ties without  his  consent.  St.  Louis  Southwestern  Ry.  Co.  v. 
Harvey  (C.  C.  A.),  379. 

Location  of  switch  stand  in  railroad  yard  was  a  part  of  an  engi- 
neering scheme  in  the  construction  of  the  railroad,  and,  in  the 
absence  of  manifest  errors  in  its  construction  patent  to  an  ordi- 
nary observer,  did  not  involve  a  question  of  negligence  to  be 
passed  on  by  a  jury,  in  an  action  against  the  railroad  for  in- 
juries to  its  switchman,  sustained  while  using  the  switch.  Chi- 
cago, etc.,  Ry.  Co.  v,  Riley  (C.  C.  A.),. 403. 

Neglect  by  master  of  some  duty  owing  to  injured  servant  must  be 
shown  to  have  been  the  proximate  cause  of  the  injury.  Norfolk 
&  W.  Ry.  Co.  y,  Gesswine  (C.  C.  A.),  553. 

Neglect  of  superintendent  of  servant  to  warn  him  of  approach  of 
train.    Dunphy  v.  Boston  Elevated  Ry.  Co.  (Mass.),  862. 

Negligence  in  failing  to  warn  switchman  of  danger  of  switch  handle 
coming  in  contact  with  car  steps.  Chicago,  etc.,  Ry.  Co.  v.  Riley 
(C.  C.  A.),  403. 

Negligence  of  injured  employer's  helpers,  while  engaged  in  trans- 
ferring coal  from  car  to  tender,  was  question  for  jury.  Fitzgerald 
V.  Southern  Ry.  Co.   (N.  Car.),  368. 

Negligence  of  master  was  question  for  jury,  in  action  by  brakeman 
for  injuries  resulting  from  his  jumping  from  engine  through  fear 
that  it  would  go  through  burning  trestle,  alleged  to  have  ignited 
through  negligence  in  allowing  combustible  debris  to  accumu- 
late.    Root  V.  Ks^nsas  City  Southern  Ry.  Co.   (Mo.),  171. 

Negligence  question  for  jury  in  action  for  injuries  to  street  car  con- 
ductor resulting  from  derailment  of  car  because  of  an  alleged  de- 
fective rail.     Moore  v.  St.  Louis  Transit  Co.  (Mo.),  444. 

Presumption  of  negligence  under  section  3365-21  Ohio  Rev.  St., 
1906,  effect  of  in  action  for  injury  to  employee  from  defective 
appliance.    Klunk  v.  Hocking  Valley  Ry.  Co.  (Ohio),  438. 

Presumption  of  negligence  where  brakeman  is  injured  because  of 
derailment  of  car.  Hemphill  v.  Buck  Creek  Lumber  Co.  (N. 
Car.),  411. 

Question  for  jury  whether  fire  was  communicated  to  trestle  from 
combustible  debris  negligently  allowed  to  accumulate  by  defend- 
*ant.     Root  v.  Kansas  City  Southern  Ry.  Co.   (Mo.),  171. 

Res  ipsa  loquitur,  doctrine  not  applicable  to  negligence  cases  aris- 
ing between  master  and  servant.  Northern  Pac.  Ry.  Co.  v. 
EHxon  (C.  C.  A.),  242. 

Res  ipsa  loquitur,  doctrine  was  applicable  where  railroad  employee 
was  engaged  in  work  between  coal  car  and  tender,  and  his  help- 
ers were  shoveling  coal  from  the  car  to  the  tender,  while  they 
knew  of  his  presence  there,  and  he  was  injured  by  a  piece  of  coal 
falling  on  him.     Fitzgerald  v.  Southern  Ry.  Co.  (N.  Car),  368. 

Sufficiency  of  complaint,  in  action  acrainst  railroad  for  death  of  en- 
gineer from  defective  roadbed.     Western  Ry.  v.  Russell   (Ala.), 
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Train  dispatcher  may  rely  on  local  telegraph  operator's  statements 
relative  to  the  location  of  trains.  Northern  Pac.  Ry.  Co.  v.  Dixon 
(C.  C.  A.),  242. 

Where  complaint,  in  action  against  railroad  for  death  of  engineer 
from  defective  roadbed,  alleges  that  defendant  negligently  failed 
to  warn  decedent  of  the  conditions  of  roadbed,  a  plea  that  dece- 
dent's death  resulted  from  a  washout  caused  by  rainfall  so  heavy 
as  to  amount  to  an  act  of  God,  is  insufficient.  Western  Ry.  v. 
Russell   (Ala.),  225. 

Who  Are  Employees. 

Certain  evidence  did  not  show  that  foreman  of  day  railroad  gravel 
dump  crew  was  in  defendant's  employment  when  he  was  killed 
after  the  expiration  of  his  hours  of  service.  Baker's  Adm'r  v. 
Lexington  &  E.  Ry.  Co.  (Ky.),  223. 

Contract,  under  which  railroad  let  cabs  out  to  drivers,. was  one 
of  bailment,  and  not  one  creating  the  relation  of  master  and 
servant.     McColligan  v.  Pennsylvania  R.  Co.  (Pa.),  427. 

Master  is  one  who  stands  to  another  in  such  relation  that  he  not 
only  controls  the  result  of  the  work  of  the  other,  but  also  may 
direct  the  manner  in  which  it  shall  be  done.  McColligan  v. 
Pennsylvania  R.  Co.  (Pa.),  427. 

Servant  is  one  employed  to  render  services  to  his  employer, 
otherwise  than  in  tne  pursuit  of  an  independent  calling,  and 
who  remains  under  the  control  of  the  master.  McColligan  v, 
Pennsylvania  R.  Co.  (Pa.),  427. 

When  does  relationship  of  master  and  servant  exist.  McColligan 
V.   Pennsylvania  R.   Co.   (Pa.),  427. 

Where  an  employer  lends  his  employee  to  a  third  person  for  a 
particular  employment,  the  employee,  for  anything  done  in 
the  particular  employment,  is  the  employee  of  the  third  person,, 
though  he  remains  the  general  employee  of  his  original  em- 
ployer.    Wiest  V.  Coal  Creek  R.  Co.  (Wash.),  398. 

MISFEASANCE. 

See  CROSSINGS. 

MONOPOLIES. 

Clear  preponderance  of  proof  is  essential  to  establish  that  parties 
to  transaction,  by  which  new  corporation  acquired  controlling  in- 
terest in  capital  stock  in  two  competing  railroad  corporations, 
agreed  that  the  new  corporation  should  hold  such  stock  as  trus- 
tee or  bailee  for  the  stockholders,  where  the  transaction  on  its 
face  was  one  of  purchase  and  sale.  Harriman,  etc.,  v.  Northern 
Securities  Co.   (U.   S.),   124. 

Parties  to  transaction  adjudged  to  violate  the  federal  anti-trust  act 
of  July  2,  1890,  are  not  exempt  from  the  doctrine  in  pari  delicto 
on  the  theory  that  they  acted  in  good  faith,  where  with  knowl- 
edge of  the  facts  and  of  the  statute,  they  acted  under  the  mis- 
taken supposition  that  the  statute  would  not  be  held  applicable  to 
the  facts.     Harriman,  etc.,  v.  Northern  Securities  Co.  (U.  S.),  124. 

Question  whether  corporation  organized  pursuant  to  a  combination 
of  stockholders  in  two  competing  interstate  railroad  companies,, 
to  acquire  controlling  interest  in  their  capitol  stock,  holds  same 
as  absolute  owner  or  as  trustee  or  bailee,  was  not  determined 
by  a  decree  adjudging  the  combination  illegal,  etc.  Harriman, 
etc.,  V.  Northern  Securities  Co.  (U.  S.),  124. 

Rule  that  property  delivered  under  illegal  contract  cannot  be  re- 
covered by  parties  in  pari  delicto  prevents  original  stockholders 
in  two  competing  railway  companies  from  reclaiming  the  specific 
shares  of  stock  which  they  delivered  to  a  stockholding  corpora- 
tion in  exchange  for  its  capital  stock,  pursuant  to  a  combination 
subsequently  adiudged  illegal.  Harriman,  etc.,  v..  Northern 
Securities  Co.  (U.  S.),  124. 
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MUNICIPAL  CORPORATIONS. 

See  RAILROAD  AID;  BONDS;  STREET  RAILWAYS. 

NEGLIGENCE. 

See  ACCIDENTS  ON  TRACK;  ANIMALS;  CARRIERS; 
CHILDREN;  CONTRIBUTORY  NEGLIGENCE;  CROSS- 
INGS; DEATH  BY  WRONGFUL  ACT;  EMINENT  DO- 
MAIN; EMPLOYERS'  LIABILITY  ACTS;  EVIDENCE; 
FEDERAL  JURISDICTION;  FELLOW  SERVANTS; 
FIRES  SET  BY  LOCOMOTIVES;  FRIGHTENmG 
TEAMS;  INDEPENDENT  CONTRACTORS;  LIMITA- 
TION OF  ACTIONS;  MASTER  AND  SERVANT;  RAIL- 
ROADS IN  STREETS;  RIGHT  OF  WAY;  STOCK,  IN- 
JURIES TO;  STREET  RAILWAYS;  TRESPASSERS. 

Alternative  allegations  of,  under  Ky.  Civ.  Code,  Prac.  §  113,  subsec. 
4.     Louisville  &  N.  R.  Co.  v.  Wyatt's  AdmV  (Ky.),  413. 

Child  injured  by  picking  up  live  wire  which  had  fallen  to  sidewalk, 
certain  testimony  did  not  show  that  lack  of  insulation,  and  not 
the  falling  of  the  wire,  was  proximate  cause  of  the  injury.  Nor- 
folk Ry.  &  Light  Co.  v,  Spratley  (Va.),  260. 

Complaint,  in  action  for  running  street  car  against  child,  sufficiently 
charged  an  intentional  wrong,  Birmingham  Ry.,  L.  &  P.  Co.  r. 
Jones  (Ala.),  568. 

Complaint,  in  action  for  running  street  car  against  child,  sufficiently 
charged  simple  negligence  in  the  management  of  the  car.  Birm- 
ingham Ry.,  L.  &  P.  Co.  V.  Jones  (Ala.),  568. 

Electric  companies  are  not  insurers  against  accidents,  but  are  held 
to  a  high  degree  of  care  in  the  construction  and  maintenance  of 
their  dangerous  annliances.  live  wires,  etc.  Norfolk  Ry.  &  Light 
Co.  V,   Spratley   (Va.),   260. 

Evidence. 

Customs  and  usages  must  be  uniform,  known,  certain  or  noto- 
rious.    Chicago,  etc.,  Ry.  Co.  v.  Lindeman  (Ci.  C.  A.),  549. 

Evidence  was  insufficient  to  warrant  finding  that  the  alleged  cus- 
tom was  uniform,  and,  therefore,  the  question  of  its  existence 
should  not  have  been  submitted  to  jiiry.  Chicago,  etc.,  Ry.  Co. 
V.  Lindeman  (C.  C.  A.),  549. 

Precautions  against  recurring  injury,  evidence  of  not  admissible 
on  issue  whether  apolinnce  was  reasonably  s^fe  before  the 
repairs  were  made,  nor  for  any  other  purpose.  Louisville  &  N. 
R.  Co.  V,  Morton  (Ky.),  249. 

Where  negligence  of  person  on  particular  occasion  is  in  issue,  it 
is  usually  permissible  to  prove  every  fact  known  to  such  per- 
son at  the  time  which  would  have  a  reasonable  tendency  to  in- 
crease or  decrease  the  danger  of  a  particular  course  of  action. 
Bresee  v.  Los  Angeles  Traction  Co.  (Cal.),  537. 

Imputed  Negligence. 

Negligence  of  driver  of  vehicle  imputable  to  its  occupant.  Bresee 
V.  Los  Angeles  Traction  Co.   (Cal.),  537. 

In  action  against  street  railway  for  running  car  against  child,  it 
was  the  duty  of  the  company  to  request  a  charge  explanatory  of 
the  effect  of  contributory  negligence  on  the  count  charging  sim- 
ple negligence,  if  it  deemed  that  important.  Birmingham  Ry.,  L. 
&  P.  Co.  V.  Jones  (Ala.),  568. 

In  action  by  boy  for  personal  injuries  sustained  while  walking  near 
the  track  of  a  railroad  temporarily  laid  on  a  street  there  was  no 
evidence  of  negligence  on  part  of  defendant  railroad.  Keller  v. 
Philadelphia  &  R.   Ry.   Co.   (Pa.),  599. 

In  view  of  instruction  given  on  the  subject  of  the  weight  of  evi- 
dence, it  was  not  necessary  for  the  court  to  charge  to  find  for  de- 
fendant, if  the  weight  of  the  evidence  was  in  favor  of  defendant. 
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or  if  it  was  equally  balanced.  Hickey  r.  Rio  Grande  Western 
Ry.  Co.  (Utah),  318. 

Ordinary  care,  definition.  Louisville  Ry.  Co.  v.  Esselman  (Ky.), 
627. 

Presumption  of  negligence  from  fact  that  child  was  injured  by 
picking  up  live  wire  which  had  fallen  to  sidewalk.  Norfolk  Ry. 
&  Light  Co.  r.  Spratley  (Va.),  260. 

Presumption  of  negligence  from  fact  that  child  was  injured  by 
picking  up  live  wire  which  had  fallen  to  sidewalk  was  not  re- 
butted by  testimony  of  lineman  4s  to  his  inspection  of  the  wire. 
Norfolk   Ry.  &  Light  Co.  v.  Spratley   (Va.),  260. 

Presumption  of  negligence  from  injury  to  pedestrian  in  street  from 
broken  electric  wire  is  not  overcome  by  testimony  of  employees 
of  owner  of  wire  that  it  was  properly  constructed  and  put  up. 
Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.),  260. 

Railroad  owes  no  duty  to  public  to  keep  in  safe  repair  for  pedes- 
trians path  across  its  yards,  which  the  public  has  been  in  the 
habit  of  using  without  objection  from  the  rj^ilroad.  Atchison,  etc., 
Ry.  Co.  V.  Fuller  (Kan.),  620. 

Rule  is  that  he  who  affirms  must  prove;  and  when  the  whole  of  the 
evidence  upon  the  issue  involved  leaves  the  case  in  equipoise,  the 
party  affirming  must  fail.  Klunk  v,  Hocking  Valley  Ry.  Co. 
(Ohio),  438. 

Where  cause  of  an  accident  in  a  personal  injury  action  is  conjec- 
tural merely,  the  case  should  not  go  to  the  jury.  Powers  v. 
Pere  Marquette  R.  Co.   (Mich.),  559. 

Where  question  as  to  negligence  or  contributory  negligence  is  so 
presented  that  jurors  might  fairly  differ  as  to  the  deduction  to  be 
drawn,  the  question  is  for  the  jury.  Indianapolis  St.  Ry.  Co.  v. 
Marschke  (Ind.),  609. 

When  question  for  jury,  and  when  question  of  law  for  the  courts. 
Union  Pac.  R.  Co.  v.  Brown  (Kan.),  448. 

Where  the  case  as  submitted  to  the  jury  does  not  consist  solely 
of  issues  of  negligence  raised  on  the  complaint,  but  includes  the 
affirmative  issue  of  contributory  negligence  raised  by  defendant, 
a  charge  that,  if  the  evidence  is  equally  balanced  the  issue  should 
be  found  for  defendant,  is  incorrect.  Hickey  v,  Rio  Grande 
Western  Ry.  Co.  (Utah),  318. 

Where,  under  a  contract  between  drivers  of  cabs  and  a  railroad 
company,  the  relation  of  master  and  servant  was  not  created,  but 
the  contract  was  one  of  bailment,  the  railroad  company  was  not 
liable  for  injuries  sustained  through  the  negligence  of  a  cab  driver. 
McColligan  v.  Pennsylvania  R.  Co.  (Pa.),  427. 

ORDINANCES. 

See  CHILDREN;  CONSTITUTIONAL  LAW;  STREET 
RAILWAYS;  TICKETS  AND  FARES. 

ORDINARY  CARE. 

See  NEGLIGENCE. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CROSSINGS;  DEATH  BY  WRONG- 
FUL  ACT;  EMPLOYERS'  LIABILITY  ACTS;  FRIGHTEN- 
ING TEAMS;  LICENSEES;  MASTER  AND  SERVANT; 
NEGLIGENCE;  RAILROADS  IN  STREETS;  STREET 
RAILWAYS;  TRESPASSERS. 

Contributory  Negligence. 

When  question  for  jury.  Foster  v.  East  Jordan  Lumber  Co. 
(Mich.),  282. 
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PERSONAL  INJURIES— Continued. 
Damages. 

Disease  aggravated  by  mjuries,  instruction  clearly  limited  plain- 
tiff's recovery  to  the  injuries  he  sustained  by  reason  of  defend- 
ant's negligence,  and  was  therefore  proper.  Southern  Pac.  Co. 
V.  Cavin  (C.  C.  A.),  803. 

Future  evil  effects.  Chicago,  etc.,  Ry.  Co.  v.  Lindeman  (C.  C. 
A.),  549. 

Future  pain  and  other  probable  consequences.  Norfolk  Ry.  & 
Light  Co.  V.  Spratley  (Va.),  260. 

Future  pain  must  be  reasonably  certain  to  authorize  recovery  for 
it.    Chicago,  etc.,  Ry.  Co.  v.  Lindeman  (C.  C.  A.),  549. 

General  .^nd  special  damages  recoverable,  correct  instruction. 
Louisville  Ry.  Co.  v.  Blum  (Ky.),  44. 

In  action  by  husband  and  wife  to  recover  for  injuries  to  the  wife, 
the  husband  can  show  the  value  of  the  wife's  services  in  his 
business  as  florist  as  an  element  of  damage  to  him.  Standen 
V.  Pennsylvania  R.  Co.  (Pa.),  601. 

In  action  for  personal  injuries,  aggravz^tion  of  an  existing  bodily 
condition  is  not  special  damages  that  must  be  specially  pleaded. 
Indiana  Union  Traction  Co.  v.  Jacobs  (Ind.),  653. 

Measure  of  damages,  party  could  not  complain  of  failure  to  give 
instruction  not  requested.    Louisville  Ry.  Co.  v.  Blum  (Ky.),  44. 

On  appeal,  question  whether  there  was  error  in  permitting  in- 
jured child's  mother  to  testify  that  she  had  spent  $7  for  medi- 
cines was  precluded  by  the  maxim,  **de  minimis  non  curat  lex." 
Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.),  260. 

Pa.  Act.  June  8,  1893,  vesting  in  a  married  woman  all  earnings 
by  her  in  carrying  on  any  separate  business,  does  not  deprive 
the  husband  of  his  common-law  right  to  the  earnings  or  serv- 
ices of  his  wife  rendered  bjr  her  in  and  about  their  domestic 
affairs  or  his  business,  and,  in  absence  of  an  agreement  to  the 
contrary,  such  earnings  belong  to  the  husband.  Standen  v. 
Pennsylvania  R.  Co.  (Pa.),  601. 

Salary  received  by  railway  mail  clerk  during  time  he  was  in- 
capacitated, being  a  gratuity  of  the  government,  cannot  be  con- 
sidered in  determining  the  damages  in  consequence  of  the  in- 
jury.    Illinois  Cent.  R.  Co.  v.  Porter  (Term.),  686. 

Verdict  was  not  excessive,  in  action  for  injuries  to  fireman.  Illi- 
nois Cent.  R.  Co.  v.  Quirey  (Ky.),  162. 

Verdict  will  not  be  disturbed  on  appeal  where  there  is  nothing 
to  show  that  jury  were  actuated  by  prejudice  or  partiality.   Nor- 
folk Ry.  &  Light  Co.  v.  Spratley  (Va.),  260. 
Declaration  in  trespass  vi  et  armis,  which  alleged  that  because  of 
an  assault  plaintiff  was  injured,  did  not  authorize  a  recovery  for 

aggravation  of  plaintiff's  mental  derangement.     Lindsay  v.  Wa- 
bash Ry.  Co.  (Mich.),  62. 

Evidence. 

Evidence  of  plaintiff's  subsequent  mental  condition  was  inad- 
missible, under  the  declaration.  Lindsay  v.  Wabash  Ry.  Co. 
(Mich,),  62. 

It  was  proper  to  overrule  motion  to  strike  answer  as  to  what 
plaintiff  said,  as  the  declaration  was  but  introductory  to  the 
medical  witness'  treatment  of  the  case  and  made  to  one  com- 
petent to  judge  as  to  its  truth  or  falsity.  Indiana  United  Trac- 
tion Co.  V.  Jacobs  (Ind.),  653. 

Life  tables  as  evidence  of  plaintiff's  expectancy  of  life.  South- 
ern Pac.  Co.  V.  Cavin  (C.  C.  A.),  803. 

Plaintiff  was  entitled  to  show,  on  cross-examination,  that  neuras- 
thenia might  have  been  caused  by  sudden  fright,  where  she  was 
phys-ically  injured  at  time  of  such  fright.  Elgin,  A.  &  S.  Trac- 
tion Co.  V.  Wilson  (111.),  37. 


904  GENERAL  INDEX 

PERSONAL  INJURIES— Continued. 

Proper  to   permit  physician   to  testify  as   to  probable   effect  of 
plaintiff's  injuries.     Norfolk  Ry.  &  Light  Co.  v.  Spratley  (Va.), 
260. 
Though    evidence    of   size   of   plaintiff's    family   was    erroneously 
admitted,  an  affirmance  of  judgment  was  allowed  on  remittitur 
of  a  sum  which  would  cure  any  possible  prejudice.     Western 
Ry.  V.  Russell  (A>a.),  2^5. 
Proof  that  one  of  plaintiff's  legs  was  broken  and  an  elbow  injured 
is  no  variance  from  an  allegation  that  divers  bones  of  her  body 
were  broken.     Elgin,  A.  &  S.  Traction  Co.  v.  Wilson  (111.),  37. 
Verdict  for  $750  was  not  excessive,  though  plaintiff's  physician  tes- 
tified he  was  not  sure  that  her  health  was  permanently  injured. 
Illinois  Cent.  R.  Co.  v.  Colly  (Ky.),  251. 
Where  the  evidence,  in  an  action  for  personal  injuries,  is  conflict- 
ing, defendant  cannot  complain  of  a  lack  of  an  instruction  as  to 
the  weight  of  testimony  of  witnesses,  where  he  did  not  make  a 
request  therefor.     Standen  v.  Pennsylvania  R.  Co.  (Pa.),  601. 

PLEADING. 

See  CARRIERS  OF  LIVE  STOCK;  CARRIERS  OF  PAS- 
SENGERS; CHILDREN;  CONTRIBUTORY  NEGLI- 
GENCE; FEDERAL  JURISDICTION;  LIMITATIONS  OF 
ACTIONS;  MASTER  AND  SERVANT;  NEGLIGENCE; 
PERSONAL  INJURIES. 

POLICE  POWERS. 

See  STREET  RAILWAYS. 

PRESUMPTION  OF  NEGLIGENCE. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  MASTER 
AND  SERVANT;  NEGLIGENCE;  RAILROADS  IN 
STREETS;  STOCK,  INJURIES  TO. 

PRESUMPTIONS. 

See  CONNECTING  CARRIERS;  FIRES  SET  BY  LOCOMO- 
MOTIVES. 

PRIMA  FACIE  CASE. 

See  PRESUMPTION  OF  NEGLIGENCE. 

PROCESS. 

See  RAILROADS. 

PUBLIC  LANDS. 

See  RIGHT  OF  WAY. 

PUNITIVE  DAMAGES. 

See  CARRIERS  OF  PASSENGERS. 

RAILROAD  AID  BONDS. 

Right  of  township  to  maintain  action  to  recover  value  of  bonds 
voted  to  aid  in  constructing  railroad  doubted.  Lincoln  Tp.  v. 
Kansas  City,  etc.,  R.  Co.  (Neb.),  364. 

RAILROAD  COMMISSIONS. 

See  INTERSTATE  COMMERCE. 

Findings  of  fact  by  railroad  commission  after  due  hearing  will  not 
be  reviewed  by  the  Supreme  Court,  in  the  absence  of  allegations 
of  fraud  or  other  grounds  for  setting  aside  the  adjudication. 
Railroad  Com'rs  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  745. 
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RAILROADS. 

See  EMINENT  DOMAIN;  INDEPENDENT  CONTRACT- 
ORS; LEASES  AND  RUNNING  POWERS;  MASTER 
AND  SERVANT;  MONOPOLIES;  NEGLIGENCE;  RIGHT 
OF  WAY;  SPURS  AND  SIDE  TRACKS;  STREET  RAIL- 
WAYS. 

A  corporation  is  not,  merely  because  it  is  a  creature  of  the  law 
without  physical  existence,  immune  from  crtminal  prosecution 
for  nonfeasance  in  neglecting  to  perform  duties  which  it  owes  to 
the  public.     Southern  Ry.  Co.  v.  State  (Ga.),  475. 

Cannot  acquire  property  by  dedication.  Scovell  v.  St.  Louis 
Southwestern  Ry.  Co.  (La.),  842. 

Foreign  railroad  operating  in  Georgia  and  its  engineer  may  be 
jointly  sued  for  a  negligent  homicide  in  the  county  in  which  the 
cause  of  action  originated,  even  though  the  residence  of  the  en- 
gineer be  in  another  county  in  the  state.  Southern  Ry.  Co.  v. 
Grizzle  (Ga.),  451. 

Purchaser  of  railroad  at  foreclosure  sale  not  answerable  for  general 
debts  of  its  predecessor  corporation.  Lincoln  Tp.  v.  Kansas  City, 
etc.,  R.  Co.  (Neb.),  364. 

Term  "railroads"  includes  all  side  tracks  necessary  or  convenient 
for  th«  transaction  of  the  company's  business.  Roby  v.  State 
(Neb.).  851. 

When  a  corporation  which  is  under  indictment  voluntarily  makes 
an  appearance  in  court  and  demurs  to  the  indictment,  it  thereby 
waives  service  of  process  upon  it  in  the  manner  prescribed  by 
statute.     Southern  Ry.  Co.  v.  State  (Ga.),  475. 

RAILROADS  IN  STREETS. 

See  NEGLIGENCE;  STOCK,  INJURIES  TO;  TRESPASSERS. 

Contributory  Negligence. 

Assumption  of  risk  of  injuries  from  coming  in  contact  with 
semaphone  wires  or  any  other  stationary  appliances  which  are 
convenient  or  necessary  for  the  safe  operation  of  trains.  Atchi- 
son, etc.,  Ry.  Co.  y.  Fuller  (Ky.),  620. 

No  duty  rests  on  a  railroad  company,  running  its  trains  over  tracks 
on  a  public  street,  to  continuously  give  danger  signals.  Keller  v. 
Philadelphia  &  R.  Ry.  Co.  (Pa.),  599. 

Presumption  of  negligence  where  train  is  run  at  speed  in  violation 
of  ordinance.    Chicago  &  E.  I.  R.  Co.  v.  Crose  (111.),  512. 

Presumption  of  negligence  where  train  is  run  at  speed  in  violation 
of  ordinance  is  a  rebuttal  one.  Chicago  &  E.  I.  R.  Co.  v,  Crose 
(111.),  512. 

Rebuttal  of  presumption  of  negligence  arising  where  train  is  run 
through  streets  in  violation  of  speed  ordinance.  Chicago  &  E. 
I.  R.  Co.  V.  Crose  (111.),  512. 

Remedy  of  lot  owner  where  illegal  use  of  street  by  railroad.  Hall 
V.  Pennsylvania  R.   Co.   (Pa.),  840. 

Running  train  through  streets  at  unlawful  speed,  certain  instruction, 
in  action  for  killing  horses,  in  view  of  a  latter  instruction,  was 
not  erroneous  as  failing  to  state  that  the  unlawful  speed  must 
have  been  the  proximate  cause,  and  that  it  declared  a  fixed  lia- 
bility.   Chicago  &  E.  I.  R.  Co.  v.  Crose  (111.),  512. 

Trackmen  employed  by  railroad,  and  engaged  in  repairing  track, 
are  not  within  protection  of  city  ordinance  limiting  speed  of 
trains.     Norfolk  &  W.  Ry.  Co.  v.  Gesswine  (C.  C.  A.),  553. 

RAPE. 

See  CARRIERS  OF  PASSENGERS. 

RECEIVERS. 

Where  receivers  of  a  street  railway  company  sold  its  rails  and 
tracks   laid  in   a  street  to   petitioner,   the   latter's   failure   to  or- 
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ganize  a  corporation  and  operate  the  road  did  not  divest  him  of 
title  to  the  property  purchased.  Under  Mass.  Rev.  Laws,  c.  112, 
§  12.     Graham  v.  Chicago  &  N.  W.  Ry.,.Co.  (Iowa),  8n. 

REMEDIES. 

See  RAILROADS  IN  STREETS. 

REMITTITUR 

See  CARRIERS  OF  GOODS. 

REMOVAL  OF  CAUSE. 

See  FEDERAL  JURISDICTION. 

RES  GEST.S. 

See  CARRIERS  OF  PASSENGERS;  EVIDENCE;  STOCK, 
INJURIES  TO;  STREET  RAILWAYS. 

RES  IPSA  LOQUITUR. 

See  ACCIDENTS  ON  TRACK;  MASTER  AND  SERVANT; 
PRESUMPTION  OF  NEGLIGENCE. 

RESTRAINT  OF  TRADE. 

See  MONOPOLIES. 

RIGHT  OF  WAY. 

See  EMINENT  DOMAIN;  STREET  RAILWAYS. 

Damages. 

Damage  to  stock  from  loss  by  fire  which  may  result  from  negli- 
gence of  railroad  is  too  remote  to  be  considered,  where  it  is 
sought  to  condemn  right  of  way  through  stock  farm.  Hickey 
V.  Rio  Grande  Western  Ry.  Co.  (Utah),  318. 

Increased  risk  of  loss  from  fire  and  increased  damages  to  live 
stock  to  be  considered  only  so  far  as  it  affects  market  value 
of  Und  nat  taken,  where  it  is  sought  to  condemn  railroad  right 
of  way  through  stock  farm.  Chicago  Southern  Ry.  Co.  v,  Nolin 
(111.),  331. 

Evidence. 

In  trespass  against  railroad  for  damages  to  plaintiff's  land,  owing 
to  the  destruction  of  plaintiff's  fences,  etc.,  it  was  error  to  ad- 
mit evidence  of  liability  under  a  contract,  in  which  the  railroad 
agreed  to  replace  the  fences  in  time  to  protect  the  crops.     St. 
Louis,  etc.,  Ry.  Co.  v,  Gillihan  (Ark.),  624. 
Location  of  railroad  right  of  way  over  lands  of  the  state  does  not 
invest  the  railroad  with  the  right  to  cond-emn  other  lands  covered 
by  such  location.     Shamberg  v.  New  Jersey  Shore  Line  R.  Co. 
(N.  J.),  854. 
Where   land   was   conveyed  "for  railroad   purposes  only,"  grantor 
could  not  obtain  cancellation  of  the  conveyance  on  the  ground 
that  it  was  understood  that  defendant  would  use  the  land  in  con- 
nection with  a  main  line  through  the  town  where  the  land  was 
situated,  but  had  only  built  a  branch  line.     Mobile,  etc.,  R,  Co. 
V.  Kamper  (Miss.),  362. 
Where   land   was   conveyed  to  a  company  "for  railroad   purposes 
only,"  and  the  railroad  abandoned  some  of  the  land,  the  grantor 
was  entitled   to  recover  such  portion.     Mobile,    etc.,    R.    Co.    r. 
Kamper  (Miss.),  362. 

RULES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 
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RULES  AND  REGULATIONS. 
Sec  TICKETS  AND  FARES. 

RUNNING  POWERS. 

See  LEASES  AND  RUNNING  POWERS. 
SALES. 

See  RAILROADS;  RECEIVERS. 

SEPARABLE  CONTROVERSY. 

See  FEDERAL  JURISDICTION. 

SERVANT'S  LIABILITY. 

See  CROSSINGS. 

SERVANTS  OF  OTHER  COMPANIES. 

See  LICENSEES. 

SET-OFF. 

See  DEATH  BY  WRONGFUL  ACT. 

SIDETRACKS. 

See  LICENSEES. 

SIGNALS. 

See  ACCIDENTS    ON    TRACK;    ANIMALS;     CROSSINGS; 
RAILROADS  IN  STREETS. 

SLEEPING  CAR  COMPANIES. 

Care  required  of  company  to  watch  over  its  passengers  to  protect 
them  from  injury.    St.  Louis,  etc.,  Ry.  Co.  v.  Hatch  (Tenn.),  782. 

Sleeping  car  company,  su«d  as  codefends^nt  with  railroad,  could 
not  complain  that  an  instruction  imposed  a  lower  degree  of  care 
on  railroad  than  the  law  would  exact.  St.  Louis,  etc.,  Ry.  Co.  v. 
Hatch  (Tenn.),  782. 

SPECIAL  DAMAGES. 

See  CARRIERS  OF  GOODS. 

SPEED. 

Sec  EVIDENCE;  MASTER  AND  SERVANT. 

SPURS  AND  SIDE  TRACKS. 

Presumption  was  that  side  track  is  a  part  of  the  public  highway 
system  of  the  railroad  company,  and  a  public  highway,  within 
meaning  of  Neb.     Const,  art.  11,  §  4.     Roby  v.  State  (Neb.)^  851. 

Use  of  side  track,  sufficiency  of  evidence  of.  Roby  v.  State  (Neb.), 
851. 

STARE  DECISIS. 

See  MONOPOLIES. 

STATUTES. 

See  CONSTITUTIONAL  LAW;  STREET  RAILWAYS. 

STOCK,  INJURIES  TO. 

See  ANIMALS;  EVIDENCE;  STREET  RAILWAYS;  TRIAL. 
Burden   of  proving  reckless   or  wanton   misconduct    of    trainmen. 

Russell  V.  Maine  Cent.  R.  Co.  (Me.),  308. 
Burden  on  plaintiff  to  show  that  hog  was  killed  through  negligence 

of  street  railway.    Little  Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.), 

631. 
Care  due  from  trainmen  to  stock  unlawfully  at  large.     Russell  v. 

Maine  Cent.  R.  Co.  (Me.),  308. 
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Care    required   of   motorman   after   seeing   hog^s   peril,   certain   in- 
struction was  properly  refused.     Little  Rock  Ry.  &  Elec.  Co.  v. 
Newman  (Ark.),  631. 
Contributory  Negligence. 
Allowing  hog  to  run  at  large.     Little  Rock  Ry.  &  Elec.   Co.  v. 

Newman  (Ark.),  631. 
Question  for  jury  where  team  of  horses,  frightened  at  train,  were 

killed.     Chicago  &  E.  L  R.  Co.  v.  Crose  (111.),  512. 
Where,  in  an  action  against  a  street  railroad  for  the  killing  of  a 

hog,  it  appeared  that  the  hog  wj^s  outside  of  the  stock  limit,  it 

was   not  contributory  negligence  to  allow  it  to  run  at  large. 

Little  Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  631. 

Evidence. 

In  action  against  street  railroad  for  killing  of  hog,  it  was  proper 
to  admit  evidence  that  motorman  remarked  at  the  time  "that 
the  hog  jumped  on  the  track  right  in  front  of  the  car."  L,ittle 
Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  631. 
In  action  against  street  railway  for  the  killing  of  a  hog,  it  was 
proper  to  admit  evidence  that  the  motorman  remarked  at  the 
time  "that  hog  jumped  on  the  track  in  front  of  the  car."  Little 
Rock  Ry.  &  Elec.  Co.  v,  Newman  (Ark.),  631. 

Hog  killed  by  street  car,  liability  of  street  railway.  Little  Rock 
Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  631. 

In  action  against  street  railway  for  the  killing  of  a  hog,  plaintiff 
was  not  entitled  to  recover,  in  the  absence  of  evidence  that  the 
hog  went  on  the  track  in  front  of  the  motorman  in  time  for  him 
to  hav«  stopped  the  car  before  striking  it,  had  he  seen  it  and  used 
all  the  means  in  his  power  to  that  end.  Little  Rod'  Ry.  & 
Elec.  Co.  V.  Newman  (Ark.),  631. 

In  action  for  the  killing  of  a  team,  certain  instruction  was  not 
erroneous  as  failing  to  state  that  the  proximate  cause  of  the  in- 
jury must  have  been  the  unlawful  speed  of  the  train.  Chicago  & 
E.  I.  R.  Co.  z>.  Crose  (111.),  512. 

Instruction  omitting  to  hypothesize  the  fact  that  the  engineer  was 
keeping  a  proper  lookout  and  could  not  have  discovered  the  horse 
earlier,  pnd  that  the  trpin  was  properly  eauipped,  was  properly  re- 
fused.    Southern  Ry.  Co.  v.  Pogue  (Ala.),  526. 

Intsruction  that,  if  the  horse  was  killed  because  soeed  of_train  pre- 
vented it  being  stopped  within  glare  of  headlight,  plaintiff  was 
entitled  to  recover,  was  proper.  Southern  Ry.  Co.  v.  Pogue 
(Ala.).  526. 

Instruction  that,  if  the  motorman  exercised  reasonable  care  after 
he  discovered  the  danger  of  the  hop  and  was  unable  to  save  it.  the 
jury  should  find  for  defendant,  was  properly  refused.  Little  Rock 
Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  631. 

Instruction  was  erroneous  because  there  was  no  evidence  tending 
to  show  that  the  motorman  could  have  seen  the  hog  when  a 
sufficient  distance  away  to  have  permitted  him  to  stop  the  car. 
Little  Rock  Ry.  &  Electric  Co.  v.  Newman  (Ark.),  631. 

Insufficient  evidence  to  show  reckless  or  wanton  misconduct  of 
trainmen.     Russell  z\  Maine  Cent.  R.  Co.   (Me.),  308. 

Liability  for  injury  to  horse  unlawfully  at  large  dependent  upon 
existence  of  reckless  or  wanton  misconduct  of  trainmen.  Rus- 
sell V.  Maine  Cent.  R.  Co.  (Me.),  308. 

Neeligence  of  railroad  was  question  for  jury.  Southern  Ry.  Co.  v. 
Pogue   (Ala.),  526. 

Owenership  of  animal  killed  by  train,  circumstantial  evidence  of. 
Southern  Ry.  Co.  v.  Pogue  (Ala.),  526. 

Presumption  of  nepligence  where  stock  is  killed  by  train  running 
at  unlawful  speed,  instruction  as  to  was  not  erroneous  on  the 
prround  that  it  directed  verdict  for  plaintiff.  Chicago  &  E.  I.  R. 
Co.  V.  Crose  (111.),  512. 
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Proof  the  animal  killed  was  a  "mare"  did  not  constitute  a  fatal  vari- 
ance.    Southern  Ry.  Co.  v.  Pogue  (Ala.),  526. 

Railroad  owes  no  duty  of  fencing  its  road,  as  to  owner  of  horse 
being  pastured  in  the  pasture  of  a  third  person,  which  does  not 
join  the  railroad  location,  even  if  the  owner  has  the  right  to  lead 
the  horse  over  the  land  between  the  pasture  and  the  railroad. 
Russell  V.  Maine  Cent.  R.  Co.  (Me.),  308. 

STREET  RAILWAYS. 

See  ACCIDENTS  ON  TRACK;  CARRIERS  OF  PASSEN- 
GERS; CHILDREN;  CONSTITUTIONAL  LAW;  CROSS- 
INGS; MASTER  AND  SERVANT;  NEGLIGENCE;  RE- 
CEIVERS; STOCK,  INJURIES  TO;  TRIAL. 

Action  of  municipal  authorities  in  granting  and  revoking  privileges 
in  highways  is  the  exercise  of  delegated  police  power,  and  not 
judicial  in  character.  Wheeling  &  E.  G.  R.  Co.  v.  Town  of 
Triadelphia  (W.  Va.),  336. 

Alienation  of  franchise.     French  v.  Jones  (Mass.),  817. 

Assignment  by  individuals  of  their  rights  under  a  void  ordinance, 
granting  them  a  street  railway  franchise,  to  a  subsequent  cor- 
poration did  not  operate  as  an  assignment  of  a  petition  by  prop- 
erty owners  for  the  passage  of  an  ordinance  granting  a  street 
railway  franchise,  so  as  to  entitle  city  council  to  pass  another  or- 
dinance thereunder  granting  a  new  franchise  to  the  corporation. 
Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co.  (111.).  99. 

Bil)  to  restrain  construction  of  railway  in  front  of  complainant's 
premises,  which  alleged  ownership  of  fee  to  center  of  street,  and 
that  defendants  were  about  to  construct  a  commercial  railroad 
without  affording  compensation,  etc.,  presented  a  constitutional 
question,  -warranting  direct  appeal  to  supreme  court.  Wilder  v. 
Aurora,  etc.,  Elec.  Trac.  Co.  (111.),  99. 

Borough  could  not  require  a  later  company,  having  permission 
to  use  the  same  street,  to  so  lay  its  tracks  as  to  straddle  the  tracks 
of  the  other  company.     Commonwealth  v.  Bond  (Pa.),  825. 

Burden  of  proving  negligence  on  part  of  railway,  in  action  for  in- 
juries sustained  by  pedestrian  in  collision  with  street  car.  Gar- 
vick  V.  United  Rys.  &  Elec.  Co.  (Md.),  615. 

Certain  consent  of  board  of  commissioners  of  Ohio  county  does 
not  confer  upon  the  railway  company  right  to  construct  its  rail- 
way on  and  over  such  portion  of  the  (Cumberland  Road  as  lies 
within  the  limits  of  the  town  of  Triadelphia,  without  the  con- 
sent of  the  town  authorities.  Wheeling  &  E.  G.  R.  Go.  v.  Town 
of  Tnadelphia  (W.  Va.),  336. 

Certain  electric  street  railway  was  a  commercial  railroad,  and  was 
not  entitled  to  lay  its  tracks  in  streets,  the  fee  of  which  was  in 
abutting  owners,  without  condemning  right  to  do  so.  Wilder  v. 
Aurora,  De  K.  &  R.  Elec.  Trac.  Co.  (111.),  99. 

Contributory  Negligence. 

Bicyclist  taking  chances  in  crossing  street  car  track  when  view 
of  car  was  obstructed.  Bahlett  v.  Worcester  Consol.  St.  R.  Co. 
(Mass.),  267. 

Railway  was  entitled  to  instruction  that,  though  iti  was  negligent 
in  running  car  against  plaintiflf,  yet.  if  he  was  also  negligent 
and  his  negligence  contributed  to  the  accident,  so  that  but  for 
it  he  would  not  have  been  injured,  there  could  be  no  recovery 
Lexington  St.  Ry.  v,  Strader  (Ky.),  273. 

Damages. 

Mass.  Statute,  making  street  railway  liable  for  injuries  sustained 
duFing  construction  resulting  from  carelessness,  h?s  no  aopli- 
cation    to    injuries    sustained   by   abutting   owner    from    slight 
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raising*  of  grade  of  surface  of  street  by  railway  company  in 
process  of  construction.     Laroe  v.  Northampton    St.    Ry.    Co. 

.   (Mass.),  96. 

Railway  was  not  liable  for  slight  raising  of  street  grade  from  6 
to  15  inches,  reasonably  necessary  as  a  matter  of  proper  con- 
struction.    Laroe  v.  Northampton  St.   Ry.  Co.   (Mass.),  96. 

Where  street  grade  is  altered  by  grant  of  location  of  street  rail- 
way, it  is  not  altered  "for  the  purpose  of  repairing  such  way," 
within  statute  providing  that  an  abutter  shall  be  entitled  to 
compensation  for  damages  sustained  by  <:hange  of  grade  of  a 
public  way,  or  for  purpose  of  repairing  such  way.  Laroe  v. 
Northampton  St.  Ry.  Co.  (Mass.),  96. 

Evidence. 

Statement  of  motorman  of  car  which  collided  with  plaintiflF  as 
to  his  reason  for  not  sounding  the  gong  or  stopping  the  car 
was  a  part  of  the  res  gestae.  Lexington  St.  Ry.  v.  Strader  (Ky.), 
273. 

Fact  that  amending  franchise  ordinance  recited  that  it  had  been 
petitioned  for  by  the  owners  of  the  land  representing  more  than 
one-half  of  the  frontage  of  each  and  every  mile  of  streets  sought 
to  be  used  by  the  traction  company,  etc.,  did  not  justify  a  con- 
clusion on  demurrer  to  bill  to  restrain  construction  of  railway 
that  such  ordinance  had  been  petitioned  for.  Wilder  v.  Aurora, 
etc.,  Elec.  Trac.  Co.  (111.),  99. 

Forfeiture  of  rights  under  ordinance  granting  right  to  use  streets. 
Wheeling  &  E.  G.  R.  Co.  v.  Town  of  Triadelphia  fW.  Va.),  336. 

Kirby's  Dig.,  §  6773,  making  railroads  responsible  for  all  damages 
to  property  caused  by  the  running  of  trains,  is  not  applicable  to 
street  railroads.  Little  Rock  Ry.  &  Elec.  Co.  v,  Newman  (Ark.), 
631. 

Lookout  duty  of  motorman.  Gulf,  etc.,  Ry.  Co.  i).  Matthews  (Tex.), 
573. 

Mutual  rights  and  duties  of  those  in  charge  of  street  cars  and  those 
driving  other  vehicles  in  streets.     Halloran  v.  Worcester  Consol. 
•  St.  Ry.  Co.  (Mass.),  582. 

Not  "railroads,"  within  meaning  of  Arkansas  statute  making  "rail- 
roads" liable  for  all  damages  to  property  caused  by  the  running 
of  trains.     Little  Rock  Ry.  &  Elec.  Co.  v.  Newman  (Ark.),  631. 

One  who  had  purchased  a  street  railway  at  ^  receiver's  sale  could 
not  be  compelled  to  use  the  tracks  so  purchased  for  the  opera- 
tion of  a  street  railway.     French  v.  Jones  (Mass.),  817. 

Ordinance  granting  right  to  use  streets,  whether  a  contract. 
Wheeling  &  E.  G.  R.  Co.  v.  Town  of  Triadelphia  (W.  Va.),  336. 

Ordinance  was  not  invalid  because  passed  as  an  amendment  to  a 
void  ordinance  granting  street  railway  franchise  to  individuals. 
Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co.  (111.),  99. 

Rails  of  street  railway  company  as  personal  property.  French  v. 
Jones  (Mass.),  817. 

Right  of  street  railway  company,  after  repeal  of  ordinance  grant- 
ing it  right  to  use  streets,  to  prevent  town,  by  injunction,  from 
removing  its  tracks,  if  no  cause  of  forfeiture  existed,  or  the  cir- 
cumstances shown  are  such  as  to  call  for  the  exercise  of  equity 
jurisdiction  to  relieve  from  forfeiture  of  right  to  use  streets. 
Wheeling  &  E.  G.  R.  Co.  v.  Town  of  Triadelphia  (W.  Va.),  336. 

Under  certain  statutes  of  Illinois,  ordinance  granting  street  rail- 
way franchise  to  individuals  was  void.  Wilder  v,  Aurora,  etc., 
Elec.  Trac.   Co.   (111.),  99. 

Violation  of  speed  ordinance  as  negligence  per  se.  Bresee  v.  Los 
.\ngeles  Traction  Co.  (Cal.).  537. 

Where  a  street  railway  company  is  granted  permission  to  lay  its 
tracks  in  a  street,  allowing  a  later  corporation  to  lay  a  part  of 
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its  tracks  on  the  tracks  of  the  first  company  is  unconstitutional. 
Commonwealth  v.  Bond   (Pa.),  825. 

Where  petitioner,  as  purchaser  at  a  receiver's  sale,  owned  the  rails 
and  tracks  of  a  street  railway  imbedded  in  a  street,  the  superin- 
tendent of  streets  could  not  arbitrarily  refuse  a  permit  to  remove 
them,  because  he  hoped  some  other  person  or  corporation  would 
operate  cars  over  them,  but  was  bound  to  grant  or  refuse  such 
license  in  the  exercise  of  a  legal  discretion.  French  v,  Jones 
(Mass.),  817. 

Where  petition  of  abutting  owners  for  grant  of  street  railway 
franchise  prayed  that  such  grant  should  be  for  term  of  40  years 
from  passage  of  ordinance,  an  ordinance,  granting  authority  to 
traction  company  for  38  years  from  its  passage  did  not  conform 
to  such  petition.  Wilder  v.  Aurora,  etc.,  Elec.  Trac.  Co. 
(Ill),  99. 

TAXATION. 

Certain  statutory  provisions  did  not  confer  on  a  corporation  formed 
under  section  187,  Md.  Code,  1888,  immunity  from  taxation  which 
had  been  granted  the  mortgagor  railroad.     Baltimore,  C.   &  A. 

' .  Ry.  Co.  V.  Wicomico  County  Com*rs  (Md.),  829. 

Conceding  that  a  corporation  formed  under  section  187,  Md.  Code, 
1888,  for  the  purchase  of  the  road  incorporated  under  the  gen- 
eral law  acquired  the  immunity  from  taxation  possessed  by  the 
mortgagor  road,  there  was  no  contract  with  the  state,  within 
Const.  U.  S.,  art.  1,  cl.  10.  Baltimore,  C.  &  A.  Ry.  Co.  v.  Wicomico 
County  Com'rs  (Md.),  829. 

Purchaser  at  sale  under  mortgage  did  not  acquire  certain  exemp- 
tion from  taxation.  Baltimore,  C.  &  A.  Ry.  Co.  v.  Wicomico 
County  Com'rs   (Md.),  829. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 

Authority  of  station  ajsrent  to  inform  prospective  passenger  as  to 
best  route  to  his  destination.  St.  Louis,  etc.,  R.  Co.  v.  White 
(Tex.),  796. 

Condition  on  street  railway  transfer  that  "holder,  by  accepting, 
agrees  that,  should  any  controversy  arise  as  to  its  validity,  holder 
will  pay  fare  and  call  at  company's  office  for  correction,"  is  void. 
Georgia  Ry.  &  Electric  Co.  v.  Baker  (Ga.),  789. 

Evidence. 

Fact  that  pass  over  railroad  was  granted  for  a  valuable  consid- 
eration may  be  shown  by  parol.  Nickles  v.  Seaboard  Air  Line 
Ry.  (S.  Car.),  755. 

Instruction  that,  if  a  pass  on  which  the  person  injured  in  a  railway 
accident  was  carried  was  issued  in  pursuance  of  telegrams  in  evi- 
dence, it  showed  that  it  was  issued  without  a  valuable  considera- 
tion, was  properly  refused  as  a  charge  on  the  facts.  Nickles  v. 
Seaboard  Air  Line  Ry.  (S.  Car.),  755. 

Ordinance  construed  as  requiring  defendant  street  railway  com- 
pany to  sell  tickets  at  certain  rates  to  the  students  of  a  certain 
college.     Northrop  v.  City  of  Richmond  (Va.),  718. 

Rule  of  carrier  forbidding  sale  of  tickets  to  infirm  persons,  validity. 
Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  49. 

TRESPASS. 

See  EVIDENCE;  RIGHT  OF  WAY. 

TRESPASSERS. 

See  LICENSEES;  NEGLIGENCE. 

Care  due  licensees  or^trespassers  using  path  across  railroad  yard. 
Atchison,  etc.,  Ry.  Co.  v.  Fuller  (Kan.),  620. 
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